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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE CIRCUIT AND DISTRICT COURTS 



FIRST CIRCUIT 

Hon. OLIVBR WBNDELL, HOLMES, Circuit Justice 'Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Providence, R. I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. FRANCIS C. LOWBLL, Circuit Judge Boston, Mass. 

Hon. CLARBNCB HALE, District Judge, Maine .Portland, Me. 

Hon. FREDERIC DODGE, District Judge, Massacliusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 

SECOND CIRCUIT 

Hon. HORACE H. Lt'RTON, Circuit Justice Washington, D. <j. 

Hon. E. HENRY LACOMBE, Circuit Judge New York, N. Y. 

Hon. ALFRED C. COXB, circuit Judge Utica, N. Y. 

Hon. HENRY G. WARD, Circuit Judge.. New Yorlc, N. Y. 

Hon. WALTER C. NOYES, Circuit Judge New London, Conn. 

Hon. JAMES P. PLATT, District Judge, Connecticut Hartford, Conn. 

Hon. THOMAS I. CHATFIBLD, District Judge, B. D. New Yorlt Broolclyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New Yorlc,... Norwich, N. Y. 

Hon. GEORGE B. ADAMS, District Judge, S. D. New York New York, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New Yorlî, N. Y. 

Hon. CHARLES M. HOUGH, District- Judge, S. D. New York New York, N. Y. 

Hon. LBARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buflalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont ...Brattleboro, Vt. 

THIRD CIRCUIT 

Hon. WILLIAM H. MOODY, Circuit Justice Washington, D. C. 

Hon. WILLIAM M. LANNING, Circuit Judge, New Jersey Trenton, N. J. 

Hon. GEORGE GHAY, Circuit Judge Wiimington, Del. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburg, Pa. 

Hon. EDWARD G. BRADFORD, District Judge. Delaware Wiimington, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey Elizabeth. N. J. 

Hon. JOHN B. McPHERSON, District Judgë, E. D. Pennsylvanla Philadelphia, Pa. 

Hon. JAMES B. HOLLAND, District Judge, B. D. Pennsylvanla Philadelphia, Pa, 

Hon. ROBERT WODROW ARCHBALD, District Judge, M. D. Pennsylvanla. .Scranton, Pa. 

Hon. JAMES S. YOCNG, District Judge, W. D. Pennsylvanla Pittsburg, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvanla Pittsburg, Pa. 

18] F. (iii) 
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FOURTH CIRCUIT- 

Hon. NATHAN GOPP, Circuit Judge Clarksburg, W. V?. 

Hon. JETER C. PRITCHARD, Circuit Judge Aslieville, N. C. 

Hon. THOMAS J. MORRIS, District Juflge, Maryland Baltimore, Md. 

Hon. JOHN C. ROSE, District Judge, IMaryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, B. D. North Carolina Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. WILLIAM H. BRAWLEY, District Judge, E. and W. D. South Car...CharIeston, S. C. 

Hon. EDMUND WADDILL, Jr,, District Judge, B. D. Virginia Richmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg. Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Philippi, W. Va. 

Hon. BENJAMIN F. KBLLBR, District Judge, S. D. West Virginia CharlestoD, W. Va. 

FIFTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. DON A. FARDEE, Circuit Judge Atlanta, Qa. 

Hon. A. P. MoCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge New Orléans, La. 

Hon. THOMAS G. JONES, District Judge, N. and M. D. Alabama Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN,' District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPABD, District Judge, N. D. Plorida Pensacola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florida Jacksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. BMORY SPEER, District Judge, S. D. Georgia Maçon, Ga. 

Hon. RUFUS E. FOSTBR, District Judge, E. D. Loulsiana New Orléans, La. 

Hou. ALECK BOARMAN, District Judge, W. D. Loulsiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi ..Kosciusko, Mtss. 

Hon. GORDON RUSSBLL, District Judge, B. D. Texas Sherman, Tex. 

Hon. EDWARD R. MBBK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge; S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas Austin, Tex. 

SIXTH CIRCUIT 

Hon. JOHN M. HARLAN, Circuit Justice Washington, D. C. 

Hon. HENRY F. SEVERENS, Circuit Judge Kalamazoo, Mich. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohio. 

Hon. LOYAL B. KNAPPEN, Circuit Judge Grand Raplds, Mich. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky MaysVille, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisvllle, Ky. 

Hon. HENRY H. SWAN, District Judge, E. D. Mlcbigan Détroit, Mieh. 

Hon. ARTHUR C. DENISON, District Judge, W. B. Michlgan ...Grand Raplds, Mich. 

Hon. ROBERT W. TAYLER, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. JOHN M. KILLITS, District Judge, N. D. ObJo» Toledo, Ohio. 

Hon. HOWARD C. HOLLISTBR, District Judge, S'. D. Ohio Cincinnati, Ohio. 

Hon. JOHN E. SATER, District Judge, S. D. Ohio Columbus, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee.... Knoxville, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphls, Tenn. 



SEVENTH CIRCUIT 



Hon. WILLIAM R. DAY, Circuit Justice..., Washington, D. C. 

Hon. PETER S. GROSSCUP, Circuit Judge Chicago, lU. 

Hon. FRANCIS E. BAKER, Circuit .Tudge. Indianapolis, Ind. 

Hon. WILLIAM lï. SBAMAN, Circuit Judge Sheboygan, Wis. 

> Appolnted June 21, 1910. 
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Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Cliicago, 111. 

Hon. KENBSAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. V/RIGHT, District Judge, E. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPRHBY, District Judge, S. D. Illinois Springfleld, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. JOSEPH V. QUARLES, District Judge, E. D. Wisconsin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge. W. D. Wisconsin Madisou, Wis. 

EIGHTH CIRCUIT 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIS VAN DEVANTBR, Circuit Judge Cheyenne, Wyo. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. JACOB TRIBBER, District Judge, B. D. Arkansas Llttle Rock, Ark. 

Hon. JOHN H. ROGBRg, District Judge, W. D. Arkansas Pt. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REBD, District Judge, N. D. lowa Cresco, lowa, 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Topeka, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Minneapolis, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKBNBURGH, District Judge, V/. D. Mis.souri . .Kansas City, Mo. 

Hon. W. H. MCNGER, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGBR, District Judge, Nebraska Lincoln, Neb. 

Hon. CHARLES P. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge, B, Okla.ioma Muskogee, OkI. 

Hon. JOHN H. COTTERAL, District Judge, W. Oklahoma Guthrle, 0kl. 

Hon. JOHN E. CARLAND, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINBR, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT 



Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portiand, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal, 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal, 

Hon. CORNELIUS H. HANFORD, District Judge, W. D. Washington... ..Seattle, Wash. 

Hon. OLIN WBLLBORN, District Judge, S. D. California Los Angeles, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. California San Francisco, Cal. 

Hon. EDWARD WHITSON, District Judge, E. D. Washington'^ Spokane, Wash. 

Hon. CHARLES E. WOLVBRTON, District Judge, Oregon Portiand, Or. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise, Idaho. 

Hon. WM. C. VAM FLEET, District Judge, N. D. California San Francisco, Cal. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portiand, Or. 

Hon. GEORGE DONWORTH, District Judge, W. D. Washington Seattle, Wash. 

Hon, CARL RASCH, District Judge, Montana Helena, Mont. 

• Died October 15, 1910. 
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CASES 

ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE CIRCUIT AND DISTRICT COURTS 



RICHARDSON v. UNITED STATES. 
(Circuit Court of Appeals, Third Circuit. August 22. 1910.) 

1. Banks and Banking (§ 256*) — National Banks— Oeficers—False En- 

TBiES — Offenses. 

Tlie making of false entries In the bocks of a national bank is equally 
an offense, whether It Is done by the bauk offlcer chargea, or whether he 
procures It to be donc through the médium of others. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dlg. §§ &58- 
9B7; Dec. Dlg. § 256.*] 

2. Banks and Banking (§ 257*) — National Banks— Offenses— False En- 

TEiES— Indictment— Names of Peesons Making Entries. 

Where an Indictment agalnst a national bank cashler for making false 
entries, speclfied with great particularity and at length the entries, the 
falsification of which was charged, and thèse entries were fully de- 
scribed, the Indictment was net defective for Indeflnlteness, because it 
dld not speclfy the names of the clerks or employés by whose hand the 
entries were In fact made. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dlg. §§ 965- 
976; Dec. Dlg. § 257.*] 

8. Banks and Banking (§ 257*) — National Banks— Bank Officees— Or- 
FKNSES— Indictment. 

Where a national bank cashler was Indicted for making false entries, 
and also for indirectly particlpatlng In the making thereof, in that he 
caused and procnred them to be made, proof of either of such charges 
was sufficlent after verdict to sustain a conviction, even though the other 
was not proved. 

[E)d. Note. — For other cases, see Banks and Banking, Dec. Dig. § 257.*] 
4 Ceiminal Law (§ 59*)^Pabties to Offense— Peooueement—Eifect. 

Where an act is done by the procurement of a person, it Is his act in 
effect, even where It is a crime. 

[Ed. Note. — For other cases, see C5rlmlnal Law, Cent. Dig. §§ 71-81; 
Dec. Dlg. § 59.*] 

5. Ceiminal Law (§ 59*) — Peincipal— Présence. 

In order that a principal shall be answerable for a felony he must 
hâve been actually or constructlvely présent where another equally guilty 
commltted the offense. 

[Ed. Note.— For other cases, see Crlmlnal Law, Cent. Dlg. §§ 71-81; 
Dec. Dlg. § 59.*] 

*For other cases see Bam« toplc & i hvubes In Dec. & Am. Diga. 1907 to date, & Rcp'r Indexes 
181 F.— 1 
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0. Ceiminal Law (§ 59*) — Misdemeanors— Pkincipals. 

Where an offense Is a mlsdemeanor ail participants are principals. 
[Ed. Note. — For otlier cases, sefe Crlmllial Law, Cent Dig. §§ 71-81; 
Dec. Dlg. § 59.*] 

7. Banks and Banking (§ 256*) — Pbincipaxs and Aidbbs anc Abetter»— 

National Banks — Officebs. 

Rev. St. § 5209 (U. S. Conip. St. 1901, p. 3497), makes It a misdemeanor 
for any officer, dlreetor, cashler, or aident ot' a national bank to uiake any 
false entries in any book, report, or statement of tlie association with in- 
tent to Injure or defraud the association, or to deceive any agejit ap- 
pointed to examine tlie alfnirs thereof, and then déclares tliaf every per- 
son vvho with like intent aids or abets any officer, clerk, or agent in any 
violation of the section shall tie aiso gnilty of a misdemeanor. Uelil that, 
wliere a violation of thé statute is conimitted by an officer and an out- 
Bi<ler, tlie one must be prosecuted as a principiil, and the otlier as an 
aider and abettor, but that the provision as to alding and abetting does 
not apply to those who, as national bank olficcrs, witîi frandnlent intent, 
niake or cause to be made false entries In the books and reports of the 
bank, as such they are principals, Whether they bring about the falsifica- 
tion through the médium of others, innocent or guilty, or doit theniselves; 
the aiding and abetting applying only to' those not conriected with the 
bank, who counsel, or Incite tho.se who are. 

[Ed. Note. — P'or other cases, see Banks and Banking, Cent. Dig. § 965; 
Dec. Dig. § 25e.*J 

8. Ceiminal Law (§ 1059*)— Exceptions— SuTTlciENrT. 

A gênerai exception taken to the refusai to direct a verdict Is Insuf- 
■ficlent to entitle accused to complain of a variance ou appeal. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2671; Dec. 
Dig. S 1059.*] 

9. Banks and Banking (| 257*) — National Banks— Bank Ofpicers— De- 

, f ENSES— False Entries — T ntbnt. 

The intent with vi^hich false entries In the books or reports of a na- 
tional bank are made is of the essence of the offense, and must be proved 
as laid. 

[Éd. Note. — For other cases, see Banks and Banking, Cent Dig. §| 965- 
976; Dec Dig. § 257.*] 

10. Banks and Banking (§'257*) — National Banks— Officers— Intent to 
Defraud. 

Where false entries were made by the officers of a national bank to 
overcome complaints by the couiptroUer in order that the bank exanilners 
and thé comptroller migUt be deceived and misled thereby, proot of such 
false entries was sufflcient to sustain a finding that they were made with 
Intent to injure and defraud the bank, and this thoiigh they represented 
the condition of the bank to be more favorable than it was. 

[Ed. Note. — For otlier cases, see Banks and Banking, Cent Dig. §§ 965- 
970; Dec. Dig. § 257.*] 

11. Criminal Law (§ 761*) — Instructions— Assumption of Dtsputed Facts. 

- Where, in a prosecution of a national bank oflicer for false entries, the 
government denied that the clerks who made the false entries under the 
directions of the défendant, were in any sensé accomplices, requests to 
ci.arge assuming that they were accomplices were properly refused. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1754r-1764, 
1771 ; Dec. Dig. § 761.*] 

12. Criminal Law (§ 510*) — ^Conviction— Accomplices— Testifting. 

There is nothlng whieh forbids the conviction of a défendant at com- 
mon law or in the fédéral courts on the uncorroborated testimony of an 
aceomjilice. 

[Ed. Note.— For other cases, see CHminal Law, Cent. Dig. §§ 1124-1126 ; 
Dec. Dig. ? i>10.*] 

•For other cases see same topic & l hdmeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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13. Criminai, Law (Il 763, 764*) — Accomplices—CJoeboboeation— Instruc- 
tion. 

Slnce, In a prosecutlon In a fédéral court corroboratlon ot an accom- 
pUce is not indispensable, an Instruction that the credibility of such a 
witness is weakened by the absence of corroboratlon, and that the jury 
ought to acquit where there is no corroboratlon of an accomplice's tes- 
timony, encroaches on the prérogatives of the jury who hâve the right 
to rely on such évidence if they are satisfied therewith. 

[Ed. Note. — For other cases, see Criminai Law, Cent. Dig. |§ 1731-1748 ; 
Dec. Dlg. |§ 763, 764.*] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania. 

One Richardson, as cashier of the Cosmopolitan National Bank of 
Pittsburg, Pa., was convicted of making false entries in the bocks of 
the bank, and in the reports of its financial condition, and he brings er- 
ror. Afïirmed. 

Ben. C Tunison and James A. Wakefield, for plaintifï in error. 
R. M. Gibson.'Àsst. U. S. Atty. 

Before BUFPINGTON and LANNING, Circuit Judges, and 
ARCHBALD, District Judge. 

ARCHBALD, District Judge. Thé défendant, as cashier of the 
CosmopoHtan National Bank of Pittsburg, Pa., was convicted of mak- 
ing false entries in the books of the bank and in the reports of its finan- 
cial condition, made to the ComptroUer of the Currency, with intent to 
injure and defraud the bank and to deceive the directors and the 
agents appointed by the comptroller to examine it. The entries falsi- 
fied were set out in the indictment, and the défendant was to that ex- 
tent advised of the exact charge which was made against him ; but it 
is now contended that in several respects the indictment is not suffi- 
cient ; that it varies f rom the évidence ; that the défendant should not 
hâve been charged as a principal, but as an aider and abettor, the en- 
tries having been made by the hands of others ; and that a conviction 
should not hâve been allowed, as it was, on the évidence of accomplices, 
without cautioning the jury as to the weight to be given to their tes- 
timony. 

The indictment is based on Rev. St. § 5309 (U. S. Comp. St. 1901, 
p. 3497), which reads as follows: 

"Bvery président, director, cashier, teller, clerk or agent of any association, 
who embezzles, abstracts, or willfully misapplles any of tbe nioneys, funds, 
or crédits of the association ; or who, without authority from the directors, 
Issues or puts in circulation any of the notes of the association ; or who, 
without such authority, Issues or puts forth any certiflcate of deposit, draws 
any order or biU of exchange, makes any acceptance, assigns any note, bond, 
draft, blU of exchange, mortgage, judginent, or decree ; or who makes any 
false entry in any book,' report, or statement of the association with intent, 
In either case, to injure or defraud the association or any other company, 
body politlc or corporate, or any individual person, or to deceive any offlcer 
of the association, or any agent appointed to examine the affairs of any such 
association ; and every person who with llke intent aids or abets any of- 
ficer, clerk, or agent in any violation of this section, shall be deemed guilty 
of a misdemeanor, and shall be imprisoned not less than five years nor more 
than ten." 

•For ottiér cases see same toplo & i nbmeee In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexe» 
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'iThe' déferidàht'bêing charged with having caused th'e false entrïes 
in question tQ,ha,x^,i\i^n.made by others, it iscontended that the names 
of the parties byj-whom they were made should hâve been given, and 
that without'this';' èvén after verdict, the mdictment is not sufficient. 
In United Staté^'v'. Simmons, 96 U. S. 360, M L. Ed. 819, the défend- 
ant was charged with unlawfuUy causirig or procùring a still and boiler 
to:be,used for the pvxpose of distilling, liquor. in a building, where 
vinegar was being manufactured, contrary to the provisions of the stat- 
iite in.such case made and provided; and it was held that the défend- 
ant himself not being charged with using the still and boiler, Mit bnly 
with causing or, procùring them to be used by othërs, the names of the 
persons by whom it was done should ' hâve been givën; it being neither 
impracticable nor unreasona:bly difficult to do so, and it not being 
stated that the names of such parties were to thé grand jury unknown. 
This was approved in United States v. Carll, 105 U. S.' 611, 26 L,. Ed. 
1135, where it was held' that an indictment for making^and p^s^ing 
counterfeit securities of the United States, in omitting to state that 
the défendant at the^ time of the uttering knew them to be counterifeit, 
failed to state a crime within the provisions of the law. ït is not 
enough as is there said and as was said in the Simmons Case, to set 
forth the offense in the wqrds of the statute, "unless thèse words of 
themselves fuUy, directly, and expressly, witbout ahy uncertainty or 
ambiguity, set forth ail thé éléments necessary to constitute the of- 
i fense intended to be punished." So in Blitz v. United States, 153 U. 
S. 308, 14. Sup. Ct.: 92i,' 3& L,. Rd. 725, where the défendant was 
. charged; with having imp,ersoi]iated and yoted in the nàme of another at 
an eleçtioin held for the chqice qf a représentative; iri Cotigress, it was 
held that, in order to make p,ut an qffense under t|ie' statute, it was nec- 
essary to charge that the défendant in fact votediior such représenta- 
tive, and not simply that hevotéd at an élection where, a représentative 
was voted for by others, his vote having been possibly çonfined to 
state officers. Thèse décisions are cited and relied pn by the defehd- 
ant, as showing the particularity of averment, which is required in 
criminal matters even, u^der the modérh pjractice; and especially the 
Simmons Case, as expressly ruling that wh'en an offense is committed 
thirough the iii^ttamentality of others, t^e names of those by whom it 
was committed must be given. Thèse décisions are highly technical, 
and seem to carry, the law to the vergé, but must nevertheless be re- 
spected if they are found to apply. A S; possibly qualifying them, how- 
ever, in the récent case of Burton v. United States, 203 U. S- 344, 36 
Sup. Ct. 688, 50 Iv. Ed. 1057, on' an indictment against a United States 
Senator for practicing befpre a fédéral department, in violation of the 
statute, it was held that thé défendant waS; not entitled to ;a disclosùre 
in the indictment of ail the particular,means so employed. The ques- 
tion in every such case is whether, taking the indictment as it stands, 
the défendant is sufficiently advisedof the charge %hichis_rnade, so as 
to enable him to prépare his défense and to plead the judgment as â bar 
to a subséquent prosecution. N. Y. Cent. R. R. v. U. S., 213 U. S. 
481, 29 Sup.:Ct. 304, 53 L. Ed. 613; Standard Oil Co. v. U. S.'(C. C. 
A.) 179 Fed. 614. Properly çonsidered, neither of the cases relied 'on 
by the défendant goes further than this or proceeds upon a différent 
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ground. It is not decided, for example, in the Simmons Case, that in 
everyi instance wheré an offense is charged to hâve been committed 
tlirough tlie a'jency of another, tlie person by whom it was done must 
be named. The naming of the person in that case was deemed reqiii- 
site; that is ail. The offense there was most meagerly charged, the 
bare words of the statute defminç it being used. And it may very well 
hâve been considered necessary, in conséquence, in order to identify the 
act relied on for a conviction, to require that the name of the person by 
whom it was claimed to hâve been donc should be given. In the prés- 
ent instance, however, nothing of the kind can be said. With great 
particularity, and at consideralale length, the entries, the falsification of 
which is charged, are described, their position by bock, report, column, 
and Une in each case having been given. The exact part taken by the 
defendaiît in the falsification was unimportant, save only as he was 
shown to be involved or responsible for it, as lie undoubtedly was. 
It was equally an offense, whether he did it himself or procured it to 
be donc through the médium of others, and with the particulars indi- 
cated, it was not necessary, where done by another, to charge by just 
whom it was so done. The entry falsified and the purpose of it were 
the important things, as to which the fullest information was given. 
The ordinary course of business, with which the défendant was famil- 
iar would disclose the rest. It was not, as in the Simmons Case, 
, where the use of the boiler and still constituted a single unrelated act, 
in no.way connected with the business carried on at the place and with 
which the défendant had possibly nothing to do. It is to be noted, 
also, in the prpçent instance, that the défendant is charged in the in- 
dictment with making the f aise entries, as well as causing and pro- 
curing.them to be made, a direct, as well as an indirect participation, 
being thus averred, the one of which would be good after. verdict and 
sufiicient to sustain a conviction, even if the other was not. Crain v. 
United,. ^tates, 163 U. S- 625, 16 Sup. Ct. 952, 40 L. Ed.; 1097.: But 
without resîing the case upon that, we are not . persuaded that urider 
the circumstances the indictment was not sufficiently spécifie, so as to 
meet ail the reqùirements of the law as it stood; and the conviejiion 
based on it is not therefore to be disturbed. 

Thére' is nothing in the contention that the défendant should hâve 
been chaîrged as aiding and abetting, ând not as a principal, the entries 
having been made by others who were guilty participants in the crime. 
No doubt the entries and items falsified were the work of others, but 
they were clerks, acting tmder the direction of the défendant, who Was 
thus legally as well as morally bound. They may or may not hâve 
acted with : knowledlge, so as to be guilty themselves. But the case 
does not turn upon that point. Where an act is done by the procure- 
ment of a person it is bis act in effect, even where it is made a crime. 
It is true that, in case of a felony, in order to be answerable as prin- 
cipal, the person must hâve been actually or constructively présent 
where another, equally guilty, commits the deed. But the offense hère 
is a misdemeanor, in which ail parties are principals, and there is no 
occasion therefore to refine over the distinction between aiders and 
abettors, or principals in the first or second degree. 

It is contended, however, that, by the terms of the statute, aiding 
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and abettih'g is adistinct offense, and covers every case where' the fal- 
sification is not the direct act of the défendant, but is donc by his pro- 
curemerit, and must be so specifically laid. The act, as it is said, not 
only denounces bank officers who, with fraudulent intent, do the falsi- 
fication, but every person who, with like intent aids and abets them 
therein, and, having in ternis provided for the punishment of that 
which without it would hâve been punishable as the act of an accessory 
at' common law, it was the évident intention to make the aiding and 
abetting a substantive offense, preserving the distinction which pre- 
vails in the case of a felony; this being confirmed by the title of the 
amendatory act, by which the provision is first brought into the law 
(Act April 6, 1869, c. 11, 16 Stat. 7*) where it is the declared purjjose 
of trie amendment to extend to accessorîes the penalties of the original 
act. This ar^ment, howevèr, fails tô note the limitation of the orig- 
inal, which was cohfined in terms to officers, clerks, atiH agents of na- 
tional banks, the manifest purpofee of the amendment being to enlarge 
its scope, and not to revive refined distinctions with regard to prin- 
cipals and accessories which hâve been outgrown. The addéd provi- 
sion made every person who aided or abetted in the offense liable to 
the same extent as the officer, clerk, or agent who committed it, and 
thus broûght in new parties who would not otherwise bë held. The 
law recognîzed that the actual falsification would be done by thosé who 
were imniëdiàtely engagëd with the affairs of the bank, and had the 
charge and cUistcxly of its bobks, and 'thèse the originàlact reached— 
those by whose hands thd false entries were made, as well as thosé who 
directed itto be done. But not thdse who, having no relation to the 
bank, were hot Xyithih its terms; arldit was to thèse, when aiding and 
abetting those who were, that the amèhdment was intehded to apply. 
' An officer, clerk, or agent is thus to bé indicted as a principal offender, 
whateyer his participation in the offense, the sàme since the amend- 
ment, as it was before. As v/as said of a cashier, indicted under the 
act in Peters V. United States, 94 F'ed. 137, 36 C. Ç. A. 105 : 

"He is as gullty If he directed false entries to be ïnade by tlie clerk or 
bookkeeper as 1£ made tlie entries in person." 

And Morse V. United States, 174 Fed. 539, 98 G. C. A. 321, is to 
the sameeffect. The distinction made in the statute is well pointed out 
in Coffin v. United States, 162 U. S. 664, 16 Sup. Ct. 943, 4D h. Ed. 
1109, where it is said: 

"The pi'lmary object of the statute was to protect the bank from the acts 
of its own servants. As between officers and agents of the bank and third 
persons co-operatlng to defraud the bank, the statute contemplâtes that a 
bank officer shall be treated as a principal offender. In every crlminal of- 
fense, there must of course be a principal, and it f oUows that, without the 
concurrlng act of an officer or agent of a bank, thlrd persons cannot commit 
p. violation of the provisions of section 5209. If, therefore, a violation of the 
Btatute in question is committed by an offlcer and an outsider, the one must 
be prosecuted as the principal, and the other as the aider and abettor." 

This in our judgment is ail that there is to this part of the act. It 
has nothing to do "with those, who, as national bank officers with 
fraudulent intent, make or cause to be made false entries in the books 
and (reports of the bank. As such they are principals, whether they 
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bring atout the falsification through the médium cf others, innocent or 
guilty, or do it themselves. The aiding and abetting applies to those 
not connected with the bank, who instigate, counsel, or incite those 
who are. 

But it is said that a différent construction is put upon the act in 
Cochran v. United States, 157 U. S. 286, 15 Sup. Ct. 628, 39 L. Ed. 
704. In that case Cochran as président and Sayre as assistant cashier 
were indicted under this section for making a false entry in a report 
to the Comptroller of the Currency, Sayre being charged in the in- 
dictment with making the entry, and Cochran with aiding and abetting 
him therein. The introduction in évidence of the report to the Comp- 
troller was objected to at the trial, because neither of the défendants 
could be convicted under the indictment as principals, but only as ao- 
cessories, the report not having been made out by them, but by some 
one else'; with regard to which it was said: 

"The second objection that the défendants could not be convicted as prin- 
cipals In making the report, but only as accesRories would probably be true, 
If they were charged ■with making such reports" — ■ 

the conclusion being reached that: 

"As it Is adniitted that Sayre aetiially made the entries in and fllled ont 
the report in ynestion, he was properly charged as principal ; and It was for 
the jury to say whether Cochran, the président, so far aided aud abetted 
him in making such entries as to make him liable as an accessory." . 

But the expression of opinion, which was so qualifiedly advanced, 
while addressed to the objections made at the trial, was nothing but a 
dictum, there being enough in the case without regard to it to sustain 
the conviction, and the case going off on another point. It is to be 
noted, also, that there was no discussion of the subject, nor any sug- 
gestion of the considérations which led to the views expressed. It 
was nothing but a passing observation, thrown off in argument, upon 
which it was not necessary to dwell, the case being effectively disposed 
of otherwise, even assuming it to be correct. Ail that is ventured to 
be said is that the objection that the défendant could not be convicted 
as a principal in making the report was probably true, an inconsequen- 
tial statement, by which it is not expected that any one would be 
bound. We feel justified, therefore, in adhering to the conclusion, 
which, after a careful considération of the subject, we hâve been con- 
strained to reach. 

It is further said, however, that there was a variance as to the pur- 
pose with which the falsification of the reports to the Comptroller was 
made, which was to deceive that officer, and not to injure the bank or 
to deceive the directors or the agents appointed to examine it as 
charged. There was no exception taken at the trial, which entitles 
the défendant to raise this question, except the gênerai one to the re- 
fusai of the court to direct a verdict, which is not enougb. But, with- 
out stopping over that, there is no merit in the point. The contention 
is that the false entries, being conséquent upon and induced by the 
complaints of the Comptroller, and for the purpose of meeting and 
overcoming them, must hâve been intended to deceive him, and could 
not hâve been for anything else. The intent, no doubt, is of the es- 
sence of the offense, and must be proved as laid. United States v. 
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Britton, lOr U. S. 655, 2 Sup. Ct. 513, 27 t. Ed. 520; McKnîght v. 
United States, 111 Fed. 735, 49 C. C. A. 594; Marrin v. United Statesy 
167 Fed. 951, 93 C. C. A. 351 ; United States v. Corbett, 215 U. S. 2è'3, 
30 Sup. Ct. 81, 54 Iv. .Ed. — . But even if the falsification of the 
entries, following upon the complaints of the Comptroller, may hâve 
bèen indiiced thereby, warranting- the inference that the Comptroller 
wasto be deceived, that is not the only conclusion that could be drawn, 
and still less can it be urged, as it is, that there was no évidence on 
the subject of intent, in the face of the contention that it was ail 
oné way. So far as concerns both the falsification of the entries in 
the books and in the reports, the misleading and deceiving of the 
exàminers appointed by the Comptroller may just as well hâve been 
in the niind of thfe défendant as the déception of the Comptroller him- 
self. Kl, is wëll knovvn, the Comptroller does not in person, except 
possibly in rare cases, make an examination into the condition of na- 
tional baliks, whatever opinion he may hâve been led to form, based 
upon reports sent 'in. This duty devolves on the exàminers, wbom.he 
appoints for the purpose, and it is by falsifying the books and making 
them speak differently from what they should that thèse exàminers are 
able -tofibe deceived. The same deceptive purpose in the falsification 
of the 'reports called for by the Comptroller may not be so clear. But 
it ïg-^flttt'so foreign or remote as by no possibility to be involved. In 

United States v. Corbett, 215 U. S. 233, 30 Sup. Ct. 81, 64 L. Ed. , 

it was argued to the contrary of what it is hère, that the Comptroller 
Was not an agent appointed to examine into the condition of such 
baftks within- the meaning of the act, and could not therefore be 
cliar^ed' as intended to be deceived by false reports, the. exàminers 
appoirttfed by him being the parties to whom this applied. The two 
conteiîtioiïs complément each other, and dispose of this part of the act 
if sttetàîiied. But the fact is that neither of them is sound. The 
Bank exàminers, equally with the Comptroller, are agents appointed 
tb exaitoinô'thè aflfairs of national banks, not only within the meaning, 
but within the express terms, of the law, and equally with the Comp- 
troller consult and rely in the examinations which they are required to 
make oh the reports sent iii by the association, and are as much likely, 
if thèse reports are falsified, to be deceived and misled thereby. This 
the law recogHïzes and provides against, making it an offense to falsify 
any such reports with intent to deceive them, which as a directly con- 
templated pOSsibility the défendant may well be presumed to liave 
designed. 

The same is true as to the intent to injure and defraud the asso- 
ciation. It is said that inasmuch as the reports vi'hich are falsified rep- 
resented the condition of the bank to be more favorable than it was, 
an intent to injure it cannotbe implied. The same contention was 
made in the Cprbett Case, just cited, and is conclusively disposed of by 
what is ',thei^e said. The purpose of such reports being to enable the 
Comptroller atid the exàminers acting under him the better to super- 
vise, and, if 'ne,cessary, to correct the administration by its officers of 
the bank's afïairs, it is most obvious, 'th^t a misrepresentatioii, the ef- 
fect of which is,to mislead and deceive either of them, could hardly 
fail to opeïaté to the injury of the bank. And tViose therefore who 
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change and falsify the entries in such reports in the wa}' cliarged, 
having committed themselves to this possible resuit, must be regarded 
as having intended that it should corne about. The intent to injure 
and defraud the bank in the présent instance, was thus rightly charged, 
and it was for the jury to say whether it had been made out, as to 
which they had the right to judge by the nature of the items falsified, 
their relation to the condition and conduct of the bank's affairs, and 
the circumstances under which the falsification was donc. This ques- 
tion was submitted to the jury with sufficiently adéquate instructions, 
and having been found against the défendant, that is the end of the 
matter hère. 

It is finally urged that the jury were allowed to convict on the un- 
corroborated testimony of accomplices, without being warned as to 
the caution with which such testimony is to be received. It is denied 
by the government that the clerks who made the false entries under the 
direction of the défendant were in any sensé accomplices; and the re- 
quests in which it is assumed that they were could not therefore hâve 
been affirmed. But in those where this mistake is avoided, the court 
was asked to charge that if thèse witnesses were accomplices their 
testimony was not to be regarded unless corroborated by unimpeach- 
able testimony in some material point. This went far beyond the 
açcepted rule, and was properly refused. There is nothing which for- 
bids the conviction of a défendant, at common law or in. a fédéral 
court, on the uncorroborated testimony of an accomplice, as is there 
assumed. ,13 Cyc. 453; United States v. Giuliani (D, C.) 147 f éd. 
594. No doubt there is a well-established practice, sanctioned by ,long 
practice and judicial approbation to caution juries about accepting 
the évidence of an accomplice without material corroboration, coming, 
as it does, from a polluted source. But this is as far as thè tnatter 
goes. See Holmgren v. U. S., 217 U.S. 509, 30 Sup.. Ct. .5,88, 54 L. 
Ed. — -. And corroboration not being indispensable, an instruction 
that the cfedibility of a witness is weakened by its absence, ând.that 
the jury ought to acquit where there is none, encroaches on the prérog- 
atives of the jury who hâve a right to rely on such évidence if they are 
satisfied \yith if (12 Cyc. 600) ; and the court may therefore, without 
error, refusé to charge that they ought not. Comrrionwealth y, Hos- 
worth, 6 Gray (Mass.) 479. The requests hère were much more than 
cautionary. They went the full length of declaring that the testimonv 
of the witnesses, if accomplices, without being corroborated by other 
unimpeachable testimony in some material part was not to be beliéved. 
To hâve given thèse instructions would hâve been a clear mistake. 
The court may not hâve said ail in this direction that it might; But 
it did say that the évidence was to be carefully scrutiiîized, which 
called the attention of the jury to their duty in this regard, and it was 
not bound to say more. 

The judgmentis affirmed. 
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DAVIS V. LOUISVILLB TRUST CO. et al, 

(Circuit CJourt of Appeals, Sixth Circuit. July 13, 1910 J 

No. 1,863. 

1. Evidence (§ 244*) — Records of Commerciai. Agenct— Report Made bt 

Pebson Sinck Deceased. 

A report as to the assets and business of a corporation and the state- 
meats of Its président made to Dun & Co. by thelr authorlzed représenta- 
tive in the regular course of his duty, and placed on file to be furuished to 
ttay subscrlber inquirlng in the due course of the business of the company 
as a commercial agency, after the death of the représentative who made 
it, iS admissible as prima facie évidence that the statements therein pur- 
porting to bave been made by the président of the corporation were so 
mtide by him. 

[KA, Note.— For other cases, see Evidence, Cent. Dig. 8§ 916-936; Dec. 
Dlg.i244.*l ,, : , , 

2. FBApni(§ 21*)— Corporations (§ 80*)-^E'Raudulent Représentations— 

PER^N , EiSTITLED TO RELT ON REPRÉSENTATIONS— StATBMENTS MADE TO 

MÉBcÀNtrLB Agency. 

■ CîïMibttHt^ who was negotiating withithè' président of the bankrupt cor- 

poratioD for the purchase of treasury stock of the eorr^oration, solicited a 

friend from vchom he expected to borrow. a portion of the, money to pay 

for tbè stock to obtain information in regard to the corporation. The 

friend sécured from Dun & Co., a copy from their records of a report 

madeiby their représentative for thelr use generally from ; statements giv- 

:én;bi8it)yt&^, président, shovi-ing the capital paid up, the property and 

business of the corporation, and that it had no Indebtedness, and, in reli- 

ance ou>uch report, claimant purchased and paid for the stock at its par 

value. 'The statements containèd iti snch report were tria térially false. 

-HéW, that' the report tnust be considered as addresseà to âny person to 

whom It should be flirnished by the mercantile agency, in , the regulap 

course ;of, Its business, or to whom It mlght rîghtfuUy be eommunicated 

elthèr asa^ basls for crédit or for Inyesf nient In the stock of the corpora- 

.tlou, whlch' it Xvas endeavoring to sêil at the time the report was made; 

^ '-that the Statements therein constituted false and fraudnlent ret)resenta- 

'tlons, whlch entitled claimant to rescind the contract of purchase, uqless 

,., barred: by lâches or acquiescenee. 

[Ed; Notp.— For other cases, see Fraud, Cent. Dlg. ?§ 9, 10, 23 ; Dec. 
. Dlg; 8'21;;* Corporations, Cent Dig. §§ 244-ati5; Dec. Dlg. § 80.*J 
8. Contracta (S 27Q*) — ^^Rescission — Lâches— Application of Doctrine. 

The défense of lâches to defeat the right to rescind a contract for fraud 
wlll not bé entertained unless it Is made to appear that it would be Inéq- 
uitable to deny it 

[Ed. Note,— For other cases, see Contrâcts, Cent. Dig. §§ 1189, 1200; 
Dec. Dlg. 8 270.*] 

4. OoNTBACTs ÏS 270») — Rescission fob Fraud— Laçïies. 

A daimaijt who waa Induced by fraudulent représentations to purchase 
Btocli lii à corporation, and who sought to rescind prlor to the bankruptcy 
of tlie cd.ttîdration, held not barred by lâches, and entitled to provè his 
dàlin in ibàfikj'uptcy for the purchase prlce of the stock. 

[Ed. Note.— For other cases, see Contrâcts, Dec. Dig. § 270.*] 

5. Bajskruptoy (f 345*) — Pbocbedinos on Objections to Claim— Issues. ^ 

A court of bankruptcy In adjudicating upon the claim of a créditer Is 
wlthout authority to adjudge such claim priorlty over the clalms of cer- 
tain other credltors on grounds which would ordlnarily be the basls for 
an action of deceit, where, although such other credltors appeared, no 

*Fort..tber cases i«e sama toplc û i numbsb ia Dec. & Am. Dlgs. 1907 to date, & Rep'r ludexen 
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micK Issues were formulated and presented against them either severaliy 
or Jolntly. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. | 345.*] 

Appeal from the District Court of the United States for the Western 
District of Kentucky. 

In the matter of the Howe Manuf acturing Company, bankrupt. On 
appeal from order disallowing claim of Hueling Davis. Reversed. 

Tins is an appeal from an order entered In the court below April 9, 1908, 
relectlng a clalm of Davis, appellant, against the Ilowe Manufacturing Com- 
pany, bankrupt, for $5,000 and interest. ïhe company was adjudicated a 
bankrupt Deeember 22, 1906, and the LouisvUle Trust Company, oire of the 
apijellees, was thereafter appointed trustée. The clalm grows out of a pur- 
chase by Davis of 50 shares of the par value of $100 each et the capital stock 
of the bankrupt. In his original and aniended proofs of claim Davis allèges 
that he subscribed for the stock and pald Its par value In cash to the com- 
pany in reliance upon the truth of certain représentations made by the com- 
pany through Its président and vice président, who were nlso directors; that 
thèse représentations were false and fraudulent and made for the pnrpose 
of inducing him to purchase the stock ; that upon discovery of the fraud he 
repudiated and resclnded the contract, tendered to the company tlie certifi- 
cates representlng the stock, and demanded payment of the price wlth in- 
terest, whlch was refused. 

The alleged false représentations consist of two classes. The flrst class Is 
said to be comprlsed in a report made by Bèn Howe as président of tlie com- 
pany to R. G. Dun & Co., a mercantile agency, then nialntaining an office in 
Lonisville. The other elaçs is claimed to hnve t;een made prineipally, if not 
wholly, by T. L. Jefferson as vice président and director of the company 
throngh a letter written to a Mr. Chess and through statementa made by 
Jefferson both to Chess and Davis. A copy of the report to Dun & Co., as 
well as the letter written by Jefferson to Chess, were placed in the hands of 
Davis hefore he purchased. Thèse représentations related to the fiTijincial 
condition of the bankrupt company and aiso of another company béaring the 
same iiame, the assets and good will of which had been purchased and takou 
over by the new company. It is not necessary to set ont more than the snl>- 
stance of tlie statements sald to hâve been made, or the évidence ofCered lu 
suiiport and déniai of the contentions made by the respective parties. 

In addition to what will be foniid in the opinion, it is sufficieut to state 
that the présent eontroversy began with negotiations had in July, 10o;5, be 
tween Dnvis and Howe, whereliy Davis was to take stock nnd Ilowe vvnr 
to give him employment in the company, and that Davis tliereiiiion borrowed 
of Ches's $2.-500 and of Llewellyn Sniith the same sum, giving to them liis 
notes and usiiig the money in buying the stock. Davis was giveii employ- 
ment in the eomiiany and continuéd therein in several capacities for a periott 
of nearly three years, and received from the coiupany compensation of aliout 
$;?.(M)0, wiien, at the ciose of April, 1900, he clalms to bave made discoveries 
vvliich caused hlni to quit the emr>loy of the company. Irle tentified tlial he 
snspected financial difflculty in the affalrs of the company In March of that 
year through knowledge he ottained of a proposed contract — called a "funr- 
coniered agreemeut" — to which the company, a "syndicate," the Western Na- 
tional Bank, and Jefferson were to be j)arties, deslgned in some way to aid 
Jefterson if not tbe company itsèlf. This resulted in an investigation anU 
the discovery claimed to hâve been made by Davis upon which he bases his 
contention that he was entitled to rescind. He lusists furtlier that his ri;;lu 
extends not only to proving a gênerai claim for $5.000, but also to prlortty 
over certain of the credltors, if not ail of them, In the assets of the bankrn|>t. 
The particular credltors against whom the clalm of priority Is made are 
Jefferson, the Western National Bank of Louisville, and Ben Howe, both In- 
dividually and as assignée of certain elaims of credltors of the bankrupt. 
Tbe daims of Davis in both the respects tast mentioned were allowed by the 

•For other cases see same topic H i noubub in Dec. & Aia. Dlgs. 1907 to date, & liep'r Indexes 
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référée, but tlie orders in that belialf were reversed aiul set asiilo by tlie 
court below. 

Helm Bruce and Percy Booth, for appellant. 
Johnson & Hieatt, for appellee Louisville Trust Co. 
Henry Burnett, for appellee Jefferson. 
Bernard Flexner, for appellee Western Nat. Bank. 
Henry Burnetfand Bernard Flexner, foriappellee Howç. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. ; ■ ' ' ' 

WARRINGTON, Circuit ijudge (after stating the facts as above). 
The initial test of the validity of the daim of Davis is involved in 
important questions of admissibility of évidence. It is contended in 
the first place that no compétent witness vi^as produced to testify that 
any report of the financial condition of the company was ever made to 
the mercantile agency; and, in the next place, that the instrument ex- 
hibited as such a report could not if received in évidence be considered 
as addressed to Davis or as having been intended to influence him or 
any one else in the purchase of treasury stock of the bankrupt com- 
pany. Thé court below regatded the report as inadmissible, and so' 
declihed to co'nsider it. This is made the subject of the first assign- 
ment of e;rror. 

The paper was; received in évidence by the référée. It was admit- 
tedly a copy of what purported to be.a report made by J. H. Saunders 
as city reporter of Duri & Co. at Louisville^ It was shown that he had 
occupied that position for 10 years, but that he was deceased at the 
time the report was offered in évidence, and that he had made and pre- 
sented the writing on June 18, 1903, to the superintendent of Dun & 
Co. The material parts of the report are: An abstract of a portion 
of the articles of incorporation of the bankrupt company dated June 
1, 1903, showing its authorized capital stock, $500,000, its successor- 
ship to the business of the old company and names of the subscribers 
for 3,430 shares of $100 each of the new capital stock and specifying 
the number taken by each subscriber. It then proceeds : 

"Ben riowe, the président, states tbere bas been aetually paid In casb .?250,- 
000, that the assets consist of niaehlnery, œerchandise, etc., and that the new 
company has no indebtedness. He furtber states that the company bas pur- 
eUased a wholesale plumblng and steam flttlng supply business, for which tbey 
pald $150,000, and that tbey bave also purcbased anotber business for a lilje 
amount at Birmingham, Ala., and, while ail deals hâve been completed, tbey 
are not ready to make a detalled statement of the company 's affalrs. It Is 
thelr intention to elect three more dlrectors. Claims that the entire capital 
of $500.000 wlll be paid up within the next two weeks. * * * It wlll be 
seen that tbey bave not completed thelr affaira and just what amount of ac- 
tual capital tbey bave cannot be ascertained." 

J. J. Saunders testified that he was then manager of the mercantile 
agency at Louisville, and at the time the report was made he was as- 
sistant manager. He further testified that the paper offered in évi- 
dence was a "copy of the report from our records," production of the 
original having been waived, and, referririg to what he called the "rec- 
ord" of the report in question, he further said that his deceased brother 
was the author of the report; that the records show that his brother 
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had received the statement contained in the report and had made ît a 
matter ai record ; that "it was kept in our regular files to be given to 
anybody that wanted information of that company (the Howe Mfg. 
Co.) at that time" ; and that such statements "are placed on record for 
the purpose of giving them to inquirers." He was, however, not prés- 
ent when Howe purports to hâve made statements to the deceased 
brother, but it was agreed that J. J. Saunders would if recalled testify : 

"His knowledge of such alleged statements was and Is based on his knowl- 
edge of the record on file in the office of R. G. Dun & Co., and on his knowl- 
edge of the making, filing, and preserving of sald record, and on his knowl- 
edge of the business of H. G. Dun & Oo., and the methods, rules, customs, 
and circuDostances governing the statements made to K. G. Dun & Co., and 
governing the making, filing, and preserving of other records of such state- 
ments." 

He delivered to Chess a copy of the report on August 4, 1903. 

The objection urged against receiving thi« report is that it is hearsay. 
We think the right to resort to secondary proof in the circumstances 
stated is reasonably well settled. The principle underlying the ad- 
missibiljty of such évidence is that the person making the report was 
engaged in the regular course of a distinct business, before any dispute 
arose, and in thé discharge of a duty to record matters for others, with- 
otit having àny personal interest in the subject recorded. 

It is well settled in what we regard as kîndred cases that the duty 
thus discharged need not be imposed by law. It is enough that the 
duty is recognized. The fact that the record is designed for the use 
of allpersons rightly interested in the subject, and that the success of 
the business of supplying the information so obtained is dépendent 
upon its accuracy, cannot, we think, but enhance the obligation and 
sensé of duty involved. When it is shown that a record was made 
in that way and with the motive indicated, that it has been carefully 
preserved, and that the author is dead, there can be no perceivable 
violation of any principle of évidence by treating the report as prima 
facie évidence that the acts and matters so recorded and purporting to 
relate directly to the business in hand occurred as there stated, subject 
of course to contradiction by other évidence. 

In Nicholls V. Webb, 8 Wheat. 326, 337, 5 L. Ed. 628, when passing 
upon the admissibility of memoranda of a deceased notary, made m 
the regular course of his business, but not in obédience to law, Justice 
Story said: 

"We thiuk It a safe principle that memoranda made by a person In the 
ordinary course of his business of acts or matters whlch his duty in such 
business requires hlm to do for others, in case of his death, are admissible 
évidence of the acts and matters so done. It is, of course, liable to be im- 
pugned by other évidence; and to be encountered by any presumptions or 
facts which diminish its credibility or certalnty." 

The contention of counsel for appellees that that décision has been 
repudiated by the Suprême Court is not tenable. This will be seen 
by comparison of the last case relied on by counsel — Bâtes v. Preble, 
131 U. S. 149, 14 Sup. et. 227, 38 L. Ed. 106— with another case de- 
cided by the same justice later. We refer to Constable v. National 
Steamship Co., 154 U. S. 51, 14 Sup. Ct. 1062, 38 U Ed. 903. In 
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passin^ upoh the admisgibility of a mémorandum made in pursuance 
of a praçtice and usage in the port of New York touching theposting 
of notices ih the custom house of the time of unloading vessels, the 
learned justice éaid (69): : ' ! 

."The praetice even of a private office If well established Is prësumed to ' 
hâve been followed In Indivldual cases and Is accepted as: sufflcieiit proof of 
the fact In question: when primary évidence Qf> such factiis.ïvaijting"— [citing 
among other cases, NichoUs v. Webb]. 

The authority of NichoUs y. Webb was recognized, also, by Mr. Jus- 
tice White in Putnam v. United States, 162 U. S: 687, 695,:16 Sup. Ct. 
923, 40 L, Ed. 1118. In Kennedy v. Doyle, 10 Allen (Mass.) 161, 167, 
Judge Gray said: 

"In the United States the law Is well settled that an entry made by a per- 
son in the ordinary course' of his business or vocation, wîth no interest to mls- 
represent, before any controversy or question hasarisenj and In a.book pro- 
duced f rom the proper custody, Is compétent évidence, af ter Ijis death, of the 
facts so recorded." 

See, also, Lasçone v. Boston & Lowell R. Co., 66 N. H. 345, 24 Atl. 
902, inçluding note to the case . fpund in 17 L. R. A, 525, stating, 
"Carefùl research has failed to nnd any direct authority, not cited in 
the report ofthe case;" Lel&nd y. C^meron, 31 N. Y. 115, 120; Au- 
gusta V. Windsor, 19 Me. 3J.7 ; . Abel v. Fitch, 20 Conn. 90, approved in 
Town of Bridgewater v. Tpwn Qf Roxbury, 54 Conn. 213, 6 Atl. 415 ; 
1 Smith's Leading Cases,.,in note to Price v. Earl of Torrington, p., 
571 ; 2 Wigmore on Evidence, §•§ 1517-1522. 

Treating the report of the mercantile agency then as prima facie 
évidence of the, fact that the président of the bankrupt company made 
the représentations therein stated, the question arises: To whom were 
they addressed ? Was Davis entitled to rely upon them ? This ques- 
tion is not of easy solution. Davis was not a patron or subscriber of 
R. G. Dun & Co. He obtained the report through Çhess, and Chess 
obtained it f rom Dun & Co. through his membership of the Chess- 
Wymond Co., which seems to bave been a patron of R. G. Dun & Co. 
It is clear enough that, if Chess h ad obtained the report, for either his 
firm or himself for the purpose of determining whemer to give crédit 
in the way of sales of material or loàns of money, he piight rightfuUy 
hâve placed f aith in the report ; for ordinarily such statements are 
given for the very object of fixing a basis of crédit. As stated in 
National Bank of Merrill v. ïllindis & Wisconsin' Lumber Co., 101 
Wis. 247, 253, ^7 N. W. 185, 188:, 

"The commercial agency whlcli gàthers and circulâtes reports as to the 
flnancial standing of business housesls an Institution now sp well established, 
and its reports are so universally used, that no court Or niërchant can plead 
ignorance of Us purpose or functlons. When a merchant states to such an 
agency his flnancial condition, he knows It is for publication to the business 
world, and that snch publication wlU-probably be constilted when he appUes 
to any business institution for crédit. Be makes his statement, therefore, 
knowlng that it will pi-obably be used as a basis of crédit. Upon what 
ground can It be said that such a statement Is not a représentation made for 
the purpose of seeurlng crédit as fully as if made personally to each business 
house with whlch he has deallngs." 



DAVIS 7. LOUISVIIiLB TEUST CO. 15 

See, also, Genessee Sav. Bank v. Mich. Barge Co., 53 Mich. 164, 
170, 438, 17 N. W. 790, 18 N. W. 206 ; Stevens v. Ludlum, 46 Minn. 
160, 161, 48 N. W. 771, 13 L- R. A. 270, 24 Am. St. Rep. 210; Eaton, 
Cole & Burnham Co. v. Avery, 83 N. Y. 31, 34, 38 Am. Rep. 389, lim- 
ited in Macullar v. McKinley, 99 N. Y. 353, 358, 2 N. E. 9 ; Fech- 
heimer v. Baum (C. C.) 37 Fed. 167, 177, 2 L. R. A. 153 ; In re Weil 
(D. C.) 111 Fed. 897, 898; In re Epstein (D. C.) 109 Fed. 874, 876; 
Bliss V. Sickles, 142 N. Y. 647, 36 N. E. 1064; "Loveland on Bank- 
ruptcy (3d Ed.) § 152b. 

It is further to be observed of thèse décisions that, where it is shown 
that the représentations are falsely and fraudulently made, they are to 
be treated as having been made with that intent to each of the persons 
addressed precisely the same as if each person had been singled eut 
and so sought to be influenced. In Genessee Sav. Bank v. Mich. Barge 
Ce, the Suprême Court of Michigan in expressing its approval of the 
language employed in Eaton, Cole & Burnham v. Avery, supra, quoted 
the following from that décision (52 Mich. 170, 17 N. W. 793) : 

" * * * And, If a merehant f urniishes to such an asrency a willfully false 
statemetit of his circumstances or peeuniary abiUty, with Intent to obtain a 
standing and crédit to wliicli he knows that he is net justly entitled, and thus 
to defraiid whoever niay resort to the ageney, and In rellance upon the false 
Information there lodged extend a crédit to him, there is no reason why his 
liabillty to any party defrauded by those means should not be the same as 
if he had made the false représentation directly to the party injured." 

The facts of the décisions thus far cited concern sales of articles or 
loans of money to the person making the report to the mercantile 
ageney, and upon which reliàhce was placed by the sellers or lenders. 
It is not difficult, however, to conceive that it would be to the interest 
of business concerns whether owned by individuals or corporations to 
employ mercantile a<ïencies as the means of communicating to others 
not merely responsibihty in relation to desired purchases and loans, 
but also to attract dealers in investments and investors themselves. 
We think this conception is justified in this particular case, both by the 
report and the évidence adduced. In addition to the other features of 
the report which are obviously âdapted to inspire confidence in the 
iînancial stability of the company, the report contains thèse statements 
(in substance) : That about half the authorized shares had been sub- 
scribed, also that "Ben Howe, the président, states that there has been 
acfually paid in cash $250,000, * * * claims that the entire cap- 
ital of $500,000 will be paid up within the next two weeks." While 
the statements fire not in terms expressive of a désire to sell stock, it 
cannot escapé' attention either (1) that ail of the company's stock had 
not beèri taken; or (2) that the language was calculated to induce pur- 
chases of stock. But we now know that Howe was then wishing to 
sell treasury stock. In his testimony he stated : 

"Q. Bld you tell Mr. Davis that the company was desperately In need of 
money whën y ou asked him to put In $5,000? A. That was one of the rea- 
eons I: was trying to get subscribers for stock. 

"Q. Do I; tinderstand you tp say that the New Howe Manufacturing Com- 
pany was. In need of money or ready cash to pay its debts or run its business 
in the fàll of 1903? A. We were, or we would not hâve been trying to get 
stock subscriptlons. 

"Q. In August and September, 1903? A. Yes, sir," 
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Now, wherever it is necessary to détermine the scope of a given 
représentation, of course, the intent and object of the one making it 
must be considered. Manifestly this company needed nloney and de- 
siréd to sell stock to obtain it. Naturally it would not, and in truth it 
did not, confine its efforts to. sell stock simply to persons from whom 
it might expect to buy materials or obtain loans.. Why then should 
this report be so interpreted as to restrict the object of the company to 
an effort merely to establish. a basis of crédit? The company certainly 
had as much authority to sell treasury stock as it had to purchase ma- 
terials or borrow money ; indeed, at the time of making the report, it 
does not seem that the company was any more anxious to acquire a 
basis of crédit than it was to obtain money through sales of stock. It 
is therefore not too much to say that one of the purposes of the report 
was to influence sales of stock. 

Can the report then be regarded as having been addressed to per- 
sons desiring tO buy treasury stock, but who were not patrons of the 
mercantile agency? The answer may, we think, be aided by the tes- 
tiraony. Saunders testifi^ed: 

"Q. When statements such as thèse are made.by busiriess coneerns to your 
agency, what |s customarHy done. with them by you? A. Well, they are placed 
on record for tbe purpose of giVing them to Inqulrers. 

"Q. For what purpose do yoii furnish thèse reports, or copies pt your rec- 
ords to applicants? A. Well, that is a pretty hard question for, rae to aiiswer, 
because I do not know what use the people inquiring want to iiiake of them. 
They are supposed to be for the purpose of determlning crédit, Maybe it 
aln't always that vvay. . , . 

"Q. How long has R. G. Dun & Co. been ln;|this business? A. Since 1841. 

"Q. Do persons who fnrnish iaets to your agency for the purposes which 
you hâve named do so with any knowledge that such statements will be com- 
municated by your agency tb'any other persons? A. Yes, sir; iuvariably. 
AU statements are made as a basis for crédit." 

This testimpny was received subject to objection, and, although 
courts are accustomed to take judicial notice of the methods of mer- 
cantile agencies, we see no reason why sijch knowledge may not be 
supplemented respecting digputed features of their methods of busi- 
ness by the testimony of experienced officers of the, agencies them- 
selves. : : ,: ; : j , 

It is to be observed that the witnesp said that such statements are 
made "as a basis for crédit"; but he also stated that. t;hey are placed 
on record for the purpose of giving them to "inquirers." It is urged 
that "inquirers" must be limited to patrons. The witrj-ess did not state 
any such lirnitation. Further, it does not appear ^that the persons 
making reports to the agencies impose any restrictions in this regard. 
It may be assumed that the primary object of the agency is profit; 
but even in this view it seems that the agency gathering the informa- 
tion, not those giving it, détermines the conditions upon which it will 
be given circulation. Why, then, may not an agency rightfully give 
information so obtained to third persons generally, and upon such 
terms as the agency may' choose to exact? Is not that in truth the 
ordinary course pursuèd by such agencies? Plainly it is consistent 
with the évidence that the reports "are placed on record for the pur- 
pose of giving them to inquirers." ^ 
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If the agency had chosen to furnish Davîs directly wîth a copy of the 
report, no matter on what terms, it is hard to see what rcason the 
Company would hâve to complain. The most that can be said in its 
behalf is that the agency did not furnish Davis with a copy. What 
happened was that Davis requested Chess to investigate, Davis testify- 
ing, "I was not in position to investigate this matter and would like to 
hâve him (Chess) investigate it for me." Later Chess did investigate, 
and as a resuit turned over to Davis a letter he had received from Mr. 
Jefferson, together with a copy of the report in dispute, and Davis tes- 
tified that he rcHed on this report as well as the letter in purchasing 
the stock. Chess made the investigation both because of his interest 
in Davis and of his purpose to loan Davis half of the money necessary 
to buy the stock. But the last analysis of the situation would seem 
to be that Chess undertook the investigation as the agent of Davis. 

Now, it may be conceded that Davis could not hâve treated the 
report as addressed to him, if he had corne into possession of it 
wrongfully. But can it be justly said as between him and the bank- 
rupt Company that he did obtain the report wrongfully? Surely he 
did not do so as to the portion of the report which purported to be 
based on the articles of incorporation. In that portion it is stated in 
substance that 2,430 shares of the stock had been subscribed by persons 
there named. The articles had been recorded in the office of the clerk 
of the Jefferson county court, and were obviously addressed to the 
public' 

In femerson v. Steel & Spring Co., 100 Mich. 127, 132, 58 N. W. 
659, 660, it appeared that the report of a mercantile agency had been 
based upon swom reports of the company to the Secretary of State; 
and Montgomery, J., having occasion to pass upon an attachment in 
dispute, said : 

"The next question was whether there were grounds for attachment We 
thlnk there was suffleient to show that the Indebtedness was fraudulently 
contracted. It sufficiently appears that Dun's reports were based upon the 
sworn reports of the company to the Secretary of State, that both the plaln- 
tiffs in attachment extende<3 crédit upon the strength of thèse reports, and 
we are satisfled that thèse statements of the company were false, and could 
hâve been made with no other purpose than that of establlshlng a false 
crédit." 

It is true that the question there involved difïered from the one now 
under discussion; but the point of the référence is that notice of a 
report addressed to the public may be acquired through the médium 
of a report of a mercantile agency, and that action may be rigut- 
fully taken upon the faith of the information so derived. As to the 
rest of the report, it is to be constantly borne in mind, as before 
pointed out, that the report is made to the mercantile agency for the 
very purpose of having its contents communicated to others; that is, 
as testified in this case, to "inquirers." Such a report cannot in the 
nature of things be of any sort ôf conséquence to the mercantile 
agency, except only as the agency may itself choose to exhibit the 
report. It is not the case of one person authorizing another to make 
représentations to a specified third person, for there the use to be made 
of the représentations is expressly liniited by the person making them. 

181F.— a 
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But, according to the testimony in this case, the report was turtied 
over to the mercantile àgency with authority to dispose of it, indeed to 
sell it, upon such terms and to such persons as it might détermine. 
How does this difïer in principle from the law as laid down in the old 
case of Scott v. Dixon, decided by the Queen's Bench in 1859 and re- 
ported in 29 L,. J. (Ex.) 62, note ? 

In that case a report in writing was made by directors of a bank 
and addressed expressly to the shareholders, but it was left at the 
bank, and copies could be had by sharebrokers or anybody applying 
for them who was desirous of information in regard to the affairs of 
the bank with a view to purchasing shares. Plaintiff Scott obtained a 
copy through a broker, and he and the other plaintifïs afterward pur- 
chased shareS in their joint tiames. The report was held to be a rep- 
résentation made to persons other than the shareholders. Lord Camp- 
bell said: 

"The next point whlch we hâve to consider is, Was this represetitntldn 
made to the plafntllfs? Upon that I cannot entertnln the sliglitest doubt. 
Rei-iorts of joint-stock conipanfes, thouRh addresged to the shareholdprs. are 
generally fneant for the information of aJl who are .llkely to hâve dpallngs 
wiih the coniriany, and I hâve no douht that the directors In the présent case 
Unew that this partlcnlar report would a fetv hours afte.r Its publication be 
In the hands of ail sharebrol<ers In IJverpool, and that it would be actcd on 
by those who had or wlshed to bare dealings with the banlt; But. moreover, 
we bave hère ptisitive évidence that it was to be bought by any person who 
wished to beeome a purchaser of shares, ahd it thns came luto the handn of 
the iilaintlffs, and the plaintiff? by the penif^al of.lt wer<x indnced .tô bny 
shares in the banlc. I hrjve tIièrefor« ho donbt whatever that the alleghtion 
in the déclaration that that représentation was iiiade to the plalutifCs la most 
conipletely established. • • ♦" 

In Peek v. GiJrney, L. R. 6 App. 377, Lord Chelmsford approved of 
the décision in Scott v. Dixon, distinguishing it from thè famous case 
in which he was then delivering his. opinion, in thè following language 
(397): ■ - . • 

: "• • • An action was bronght apainst a dlréctoP of a bûnkîn? company 
for falsely, fraudiUeiitly. ahd dîsceitfnlly pnlilishing and représentons to the 
plaintiffs that a dividend'Was ahoiit to be paid but of the proflts, which were 
sutfieient for pnyment 'of- tfté dlvidend, and that the ^arès Wére a safe in- 
vestweiit for the money. The plaintiffs bought thelr shares upon the fatth 
of a report made by the directors to the shareholders whlch^ contained the 
false représentations. Coplésof this; rei^ort were left at thè bank,' ^nd were 
to be had by sharel)rokers or Biny person?; applying for'It,- who were desirous 
of Information with regard t9 the affairs of the banlî, with a view to the 
pûrchase of shares. The plaintiffs purchased at the bank, through their brok- 
er, a copy of the report. Tiie Court of Queen's Bench heM that there being 
positive évidence that the repart was to be bougbt by any person whô thought 
■of leconihigie purchaser ofi shares, and that it came lato the hands of the 
plaintiffs in this manner, and hy the perusa] of It they were Induced to buy 
shares in the b^nk, there wa's a, publication to the plaintiff iri'ttie sensé of thè 
déclaration. I do not donbt the prpprlety of this décision. , The report, thonêh 
Originiilly made to the shaTéhôlders,: was irttended for thè Information of ail 
persons who were disposed toi deal In shares; an<3 the représentation must 
he regarded a? having beeii made not Indirectly, but dlreçtly to eacb person 
who obtjatped thè report from the bank where it wàs publlcly annoiinccd tt 
was to be bonght. in the same mauiier as if it had Leen persoially dellvered 
to him by the dlrectur." . . ;?. 
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The doctrine of Scott v. Dixon was approved by this court in Hind- 
man v. First Nat. Bank, 112 Fed. 931, 943, 50 C. C. A. 623, 57 L. R. 
A. 108. It is true that in thatcase this court held that a certificate of 
a bank showing that a certain deposit of money had been made and 
filed with the state insurance commissioner, in form as required by the 
law of Kentucky, was a représentation intended only to influence the 
commissioner; and, further, that the fact that it was the duty of the 
commissioner on demand to furnish copies of the certificate to any of 
the public, and also to include the certificate in his officiai report, did 
not change the character of the représentation. But we think that was 
far f rom holding that a report like the one in question would not hâve 
a broader scope than that of the bank certificate then under considéra- 
tion. 

There is another class of décisions which seems to tis to lend analogy 
to the question under discussion. Those décisions concem liability 
growing out of représentations made by corporate officers touching the 
financial condition of their companies and sent to some state or fédéral 
officiai and subsequently published in pursuance of statutory require- 
ment. One of the décisions alluded tois Warfieldv. Clark, 118 lowa, 
69, 91 N. W. 833. That action was based upon a false statement of 
the financial condition of an insurance company. The lowa Code re- 
quired such statements to be filed with the Auditor of State, setting 
out certain prescribed data, also that the Auditor should arrange the 
information contained in the statement and report the resuit to the 
Governor, and also that thèse reports should be printed and distrib- 
uted as part of the annual report of the Auditor, and, further, that the 
companies themselves should annually publish a certificate showing 
their aggregate amount of assets and liabilities. The plaintifï bought 
stock in the Des Moines Insurance Company f rom stockholders on the 
faith of reports of this character, and afterward brought an action of 
deceit against the secretary upon the ground that the reports so made 
and published were false and fraudulent. Say the court at page 73 of 
118 lowa, at page 835 of 91 N. W.: 

"Insurance companies know that their reports are thus made public, and It 
Is not going too far to say that they make them as favorable to their Inter- 
ests as the facts will warrant, for the express purpose of inducing public 
confidence, and by so doing to Increase the volume of their business. • * * 
It Is said, however, that In the purchase of stock from a third person the 
plalntifC had no right to rely upon the représentations made in the statement 
sworn to and filed by the défendant. If the défendant in fact falsely re- 
ported the financial condition of his company for the purpose of deceiving 
the public in relation to its responsibility as an insurer, it seems clear to us 
that we should not say as a matter of law that he only Intended to wrong 
that particular class, and that those dealing in its stocks were not his in- 
tended victims ; for he knew that stock in such companies was often bought 
and sold, and that reliance might be placed upon his sworn statement by 
those dealing therein. 

See, also. Cerner v. Mosher, 58 Neb. 135, 146, 78 N. W. 384. 46 L. 
R. A. 244; Merchants' Nat. Bank of Hillsboro v. Thoms & Brenne- 
man, Executors, 28 Wkly. Law Bul. (Cincinnati Superior Court per 
Judge Rufus B. Smith) 164, 168; Genessee Sav. Bank v. Mich. Barge 
Co., supra; Silberman v. Munroe, 104 Mich. 352, 63 N. W. 555, See 
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particularly Graves, etc., v. Lebanon National .Bank, 10 Bush' (Ky.) 
23,' 19' Am. Rep..'50, where the bank was directly affected. 

The relevance of thèse décision^ as they seem to us is that the per- 
sons making the représentations did so with knowledge not merely 
that the particular officer to whom they would be addressed would be 
advised of their contents, but alsoJthat their substance would be pub- 
lished to ail who might wish to deal with the companies and in its 
stocks. How can one escape the chairge that he contemplated the ef- 
fect such représentations would' hâve upon others at the very time he 
made them? As it seems to us, therefore, it is imrriaterial whéther 
représentations are raade voluntarily or 'in obédience to law, wherever 
they are put out with gênerai authority in sorne agency to make pub- 
lication of them to third persons, in such manner and to such extent: 
as the agency shàll desircv ■ '' 

We db aiot overlook Irish-American Bank v. Ludlum, 49 Minn. 344, i 
51 N. W.' 1046, relied On by counsel for the trustée. In that case one- 
Thompson appeared to hâve feold notes to the bank,' which had been 
made to his order by the .New York Pie Company. The bank brought 
suit on the notés'! agàinst Ludlum, as owner of the pie company. At, 
the trial Thompson testified that he was asubscriber to the 'commercial 
agency of Dtm & Co. and had "called foii and receivéd a report from 
it" upon the pie! company! This, it shoiild be observed, may hâve been 
(thbugh this does hot expressly appear) a spécial report made to him 
perSonally, and not a copy of the cortipany record. He stated that he 
had lost this teport, but could stateits contents, and was permitted 
agâinst objection to do, so. - The cashier of the bank was under objec- 
tion allowed to testify that before receiving the notes he had been 
informed by Thompson of the nature and contents of the report of the 
agency, and believed in and relied upon the report in accepting the 
notes. It was held that this testimony "should hâve been excluded as 
immaterial and incompétent." If it was meant by this ruling to hold, 
as in fact the court did in^substance say, that représentations made to. 
a mercantile agency are intended only for its patrons, we are not dis- 
pGsed to foUow it-, especially upon a comparison of its facts with the 
facts disclosed inthe présent case. Indeed, we are constrained to hold 
under .the évidence of the présent case that Davis was so connected 
with the represèîitations in ^ dispute as to pntitle him tb place faith in 
and rely upon them. . 

Treating the report then as admissible, we must next inquire into its 
alleged falsity. It cannot be expected that we shàll discuss the vast 
amount of évidence in détail, which bears upon this report. We shall 
state some of our conclusions. In the first place, the subscriptions to, 
capital stock were not in truth made according to the only inference 
that could be dfawn either from the articles of incorporation them- 
selves or as they are stated in the report to the mercantile agency. It 
cahnbt be pretended that T. h- Jeflferson made a bona fide subscription 
for 1,150 shares as there represented. He testified that he only in- 
tended to subscribe for 250 shares' ior himself and 200 for his son 
Kloyd Jefïerson, ànd that he was induced to make the additional sub- 
scription ou, Statements made by Hqwc that certain shares had been 
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practically taken, and that tliose sales should be made out of Jeffer- 
son's nominal portion. Jefferson also stated substantially the same 
tliing respecting the apparent subscription of R. W. Bingham for 255 
shares. The total number of shares apparently taken was 2,430. Im- 
mediately following thé list of subscriptions is the statement said to 
hâve been made by Howe "that there has been actually paid in cash 
$•350,000." The évidence does net warrant any siich statement. It 
was not true. Another statement purporting to hâve been made by 
Howe was "that the company has purchased a whafesale plumbing 
and steam fitting supply business, for which they paid $150,000." As 
we ùnderstand the évidence, we are bound to say as to the payment of 
$150,000 that this statement was equally untrue. What warrant Howe 
hâd for the claim ascribed to him.that "the entire capital of $500,000 
will be paid up within the next two weeks" is not shown. This may 
in one sensé be said to hâve been an opinion rather than a statement of 
a fact, but it certainly was an unwarranted forecast. If the features 
of the repprt so pointed out as not sustainable under the évidence had 
been omitted, the report would hardly hâve been calculated to influence 
either sales of merchandise or loans of money, much less investments 
in the stock. It is therefore not necessâry to compare the rest of the 
report with the évidence. Why should such a report hâve been made ; 
why should it not hâve been explained ? It is said that Howe denied 
making the report. But, so far as we can discover, Howe did not in 
his testimony allude to the report. He did make one statement that 
is inconsistent with one portion of the report. He testified: 

"Q. I will ask you to state whether or not you told Blr. Davis, or any one 
else, that the new Howe Manufaeturing Company had bought the plant of 
T. A. Vogel & Sons, or the Jobbing house in Birmingham, Ala. A. No, sir ; 
I never told no one that in my life. Q. As I ùnderstand, you had an option 
on it? A. Yes, sir; an option on it, I never told auy oue that I ever bought 
it." 

But it surpasses our understanding why Howe would not directly 
and emphâtically hâve denied the représentations contained in the re- 
port, if in truth they had not been made. 

It follows that there was error in excluding the report, and that 
the report must be treated as having been designed fraudulently to 
influence the sale of stock in question. While it is true that Davis 
testified as before pointed out that he was influenced both by the report 
and the letter of Jefïerson, we see no escape from the conclusion that 
the efïect of the report alone was sufficient to entitle Davis to rescind 
the contract, unless he was guilty of lâches in repudiating it. This 
conclusion renders it unnecessary to consider the part that Jefferson 
is said to hâve taken toward influencing the sale of stock. We haVe 
no hésitation in finding that, whatever Jefferson did, he did not do in 
an officiai capacity or as an agent engaged in the transaction of the 
business of the company. The company did not deal with Davis 
through Jefferson. It dealt with hini through tlowe, its président. 
The company can claim title to the money it received for the stock 
only through the acts of Howe and Davis. We therefore see no rea- 
son or room for introducing Jefferson into the transaction for the 
purpose of binding the company. 
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Had .Davis through acquiescence and delay lost hîs fight to re- 
scind? If wë were to consider merely the lapse of time between the 
purchase of the stock and the répudiation of the contract, a period 
of threè years, it would seem under some of the decided cases that 
Davis should hâve ascertained his rights and taken action earher. 
But as à ruie the facts ofïered in support of défenses of lâches vary : 
so greatly that it is not ordinarily helpful to employ results reached 
in one case to détermine the resuit that should be reached in another. 
There is, howevèr, one principle pervading ail the décisions that can- 
not be a^s^bidéd heire. It is that the défense of lâches will not be enter- 
tained, unless it is made to appear that it would bé inéquitable to deny 
it. As observed by Justice Enewer in Galliher v. Cadwell, 145 U. S. 
368, 372, 13 Sup. Ct. 873, 874'; 36 L. Ed. 738, when speaking of the 
cases in which this défense had been invoked: ! 

"It Is trué that by reàson 6f thelr différences of f aet no one case becomes 
an exact précèdent for another, :yet a uniform principle pervades them ail. 
They proeee(3 on.the assuniptlon tliat the.partyto whom lâches Is Imputed 
has knowledge of his rights, and an ample oj)pôrt:unlty to establlsh them in 
the proper forum; that by reason of his delay the adverse party has good 
reason to believe tliat the alleged rights are worthless, or hâve been aban- 
doned; and that becouse of the change in condition or relations during this 
period of delay- It would be aa Injustice to the latter to permit him to now as- 
sert them." 

After commenting upon some of the décisions the learned justice 
proceeded at page 373 of 145 U. S., at page 875 of 12 Sup. Ct. (36 
L. Ed. 738): 

"But it Is nnnecessary to multiply cases. They ail proceeded upon the 
theory that lâches Is not like limitation, a mère matter of time; but prin- 
cipally a question of the Inequity of permltting the clalm to be enforced — an 
inequity founded ^upon some change in the condition or relations of the prop- 
erty or the parties." 

See, also, Ward v. Sherman, 193 U. S. 168, 176, 24 Sup. Ct. 227, 
48 L. Ed. 391 ; Stevens v. Grand Central Min. Go.,. 133 Fed. (8th Cir- 
cuit) 28, 31, 67 C. C. A. 284 ; Cook on Corp. §§ 161, 162. An instance 
of allowing the défense of lâches against a subscriber to corporate 
stock, who had not been "vigilant; in discovering such f raud and in 
repudiating his contract," appears in Chubb v. Upton, 95 U. S. 655, 
667, 24 L. Ed. 523, where under' the facts it would hâve been in- 
équitable to enforce the subscriber's rights. In G. A. Joslin v. Cadillac 
Auto Co. (Sixth Circuit) 177 Fed. 863, 869, it was stated by Judge 
Knappen: 

"Acquiescence and waiver are always questions of fact, and, where set up 
to defeat resciSsion, the burden Is upon the défendant %o make It eut. Mud- 
slll Mining Co. v. Watrous (6th Circuit) 61 Fed. 163, 186, 188, 9 0. C. A. 415; 
Pence V. Langdon, 99 D. S. 578, 25 L. Ed. 420." 

As we understand the évidence, practically ail the claims of creditors 
of tiie bankrupt icompany hâve been purchased by Howe and are held 
uiïder some arrangement between him and Jefferson and the Western 
National Bank; and we are impressed with the beHef that those par- 
ties, unlike the original creditors, parted with their money with notice 
of the claim now in dispute. Nor do we understand that the rights 
of any présent stockholders were acquired without notice of this 



DAVIS V. LOUISTTLL3 TKTJSt OO 23 

■claîm ; and. furtlier, we do not discover anything tcndîng to sKow that 
the acsets are sufficient to admit of payment of a dividend to stock- 
holdcrs in any evcnt. Therc is no s^condary or double liability of 
the stockholders. But, apart from thèse cor-ciderations, we are not 
convinced that the trustée has discharged the burden of showing that 
Davis either gained knowledge of the true conditions under vvhich 
he purchased his stock, or that his relations to the company were of 
a character rightly to justify us in imputing to him or otherwise 
charging him with such knowledge, prior to March, 1906, when the 
"four-comered agreement" mentioned in the statement was entered 
into; and we think that he thereupon investigated into the facts and 
pursued the remédies open to him with reasonable diligence. 

What has been said must, of course, resuit in permitting Davis 
to prove his loss for the sum of $5,000 with interest from July 27, 
1906, the date of the rescission. But we cannot in this proceeding ac- 
cord priority to the claim as was ultiraatcly allowed by the référée. 
The référée ordered that the claim should be paid in full before any 
distribution of the estate should be made to Jefferson, Howe, or the 
Western National Bank. Our attention has not been called to any 
décision in which such priority was granted in a proceeding of this 
character. We do not see how such an order could be allowed with- 
out in efFect determining the ultimate rights between Davis on the 
one hand and each of the parties named on the other. We do not 
think that the proceeding is in condition to admit of such an order. 
It is true that the proceeding is of an équitable character, and that 
the creditors named hâve voluntarily become parties to it. But no 
such issues bave been formulated and presented as to enable the court 
properly to hear and détermine the rights of Davis against the other 
persons named either severally or jointly. Such rights as Davis urges 
against them would ordinarily be enforced against them separately 
in actions for deceit. The évidence ofifered in the présent proceeding 
might be admissible in each of those cases ; but it is by no means cer- 
tain that ail of the évidence which the parties might wish and be enti- 
tled to produce is to be found in the présent record. 

The order of the court below will be reversed with direction to 
cause an order to be entered allowing the claim of Davis as a gênerai 
claim with interest from July 27, 1906 (the date of rescission and de- 
, mand), until the date of filing the pétition in bankruptcy, against the 
estate of the bankrupt, and awarding to him his costs. Bankr. Act 
July 1, 1898, c. 541, § 1, subd. 10, SO'Stat. 544 (U. S. Comp. St. 1901, 
p. 3419); Jd., § 63, 30 Stat. 503; rule 21, Gen. Orders Bankr. (89 
Fed. ix; 32 C. C. A. xxii); Loveland on Bankr. (3d Ed.) § 117; Low- 
ell on Bankr. § 198 ; Sloan v. Lewis, ,22 Wall. 150. 156, 22 L. Ed. 832 ; 
In tlae matiér of Freeaian Orne, 1 Ben. 361, 3G4, Fed. Cas. No. 10,581. 
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: la re, LINGAFELTER. 

rÛGH V. LINGAFBLÏER. 
(Cil-cuit Court of Appeals, Sixth Circuit. June 7, 1910.) 
No. 2,011. 

DOWEB '(§ 49*) — EFFECT OÎ' IlELEASE IN VOID MoBTGAGB. 

A wife's rlglit of dower in lier husband's real estate cannot be sepa- 
rated from tlie principal estate, and wbere a niortgage given by hliu to 
secure a debt of bis own, in wbich sbe joined for tlie purpose of relea.sliig 
her dower interest, Is set aside after bis bankruptcy as a préférence, 
and tlie property. restored to bis gênerai estate, sucb mortgage is also in- 
operative to release or bar her dower rigbt and cannot lie enforced by 
the mortgagee as a conveyance of her dower interest in the property. 

[Ed. Note. — For other cases, see Dower, Cent. Dig. §§ 154-175; Dec. 
Dig. i 49.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern Division ôf the Southern District of 
Ohio, in Bankruptcy. 

In the matter of James F, Lingafelter, bankrupt. On pétition of 
Joseph N. Pugh, as receiver of the Homestead Building & Savings 
Company, of Newark, Ohio, to review an order of the District Court. 
Affirnied , 

The followjng is the opinion of the District Court by Sater, Dis- 
trict Judge: . • 

A mortgage glven l)y the bankrupt to secure his ralid pre-existing debt, in 
whieh his wife released her inchoate right of dower in the.prerQises couveyed, 
was heretofore in thèse proceedings voided as against his ei'editors. There- 
after, the trustée in bankruptcy sold the bankrupt's real estate. The wife 
prayed the eomputation and paynieut to her in cash of the value of her 
dower right. The Homestead Building & Savings Company, the mortgagee, 
asked that the value of her dower be pàid to It. ïhe référée found in its 
favor. The bankrupt's estate is hopelessly insolveut. ■ . 

Bigelow on Frauds, vol. 1, p. 253, and vol. 2, p. 67, holds that, because 
a conX'eyance in fraud of creditors, though it be without considération, is 
good as between the grantor and grantee, the wife's release of dower, if she 
is not also a vlctim of the fraud, remains good against her in favor of the 
grantee, although the conveyance be voided as against the husband's credi- 
tors, and ail of the estate, except the wife's dower, be taken by them to sat- 
isfy thelr clalms. The view there expressed is that, havlng solemniy parted 
with her interest in îhe estate conveyed by her liusband, her release opérâtes 
as an estoppel, though not as a grant. The author conced€s that courts hâve 
not hesltated to hold to the contrary, and that while Woodworth v. Paige, 5 
Ohio St. 70, on whlch the savings company relies, does not décide the point, 
the inclination of the court was toward the widow's right to her dower. The 
direct question at issue in that case was whether or not a wife, who. In a 
deed executted and dellvered without any considération and to defraud credit- 
ors, releases .dôwer, is thereby estopped to elaim against a- purchaser for 
a valuable considération from the f raudulent grantee. Judge Thurman, 
in his opinion said: 

"It would seem obvlous that, if the deed of the husband and wife was 
executed for a suflacient considération and was Invalid only by reason of the 
iiitent to defraud creditors, she ought to be barred of her dower as against 
the grantee and his prlvles." 

Considerlng ail that is dlsclosed by the statement of facts and the opin- 
ion, the above-quoted passage rests, iii my judgment, on the assumption and 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'x- Indexes 
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fact that the deed had not been set aside. If this be incorrect, the utterance 
is oblter dlctum, because there was no Issue involved in that case wliich call- 
ed for ail expression of opinion as to wlietlier or not a wife who bas joined 
lier busband in a fraudulent eoureyance by releasing her inchoate right of 
dower niay assert sucli right against the fraudulent grantee, in case the con- 
veyance is voided and the premises thereafter sold to ])ay creditors. Muu- 
ger V. Perklîis. G2 Wis. 499, 503, 22 N. W. 511, .512, cites, among other au- 
thorities. Woodworth v. Paige to sustaiu the point tliat: 

"The .loining with the husband in bis conveyance is but a release by the 
wife of a contingent future right and opérâtes against her by way of estop])el. 
And inasniuch as the release of dower, to be operative, must be lu con.iunction 
with the conveyance or other instrument whlcli transfers title to the real 
estate, it foUows that if the conveyance or instrument is voided, or ceases 
for any reason to operate, and no title is passed, or none remains, the re- 
lease of dower does not after that operate against the wife, and she is agaiii 
clothed with the right which she had released." 

In Blacli V. Kuhlman, 30 Ohio St. 19'6, it appears that the husband had 
given two mortgages in which the wife had not joined. He gave a third 
mortgage In which she released her contingent right of dower. lu foreclosure 
proceedings the property was sold, and the third mortgagee was, on distribu- 
tion, awarded the money value of the wlfe's contingent dower interest, al- 
though the proceeds of the sale were insufïicient to satisfy in full the two 
preceding mortgages executed by the husband alone. Tbis case is claimed to 
be analogous to and décisive of the case at bar. The answer is that the third 
mortgage was not void and had not been so declared. The default decree, on 
which the property was sold, was based on it as a valid subsisting mortgage. 
The mortgagee was, and In fact remalned, the husband's bona fide grantee 
in the conditional conveyance. In the présent case, the title to the bank- 
rupt's real estate was in the trustée in bankruptcy at the time the mortgage 
was yolded. The title passed from him to the purcbaser by the sale conducted 
under the bankrupt act, and, had the wife not waived her contingent right 
of dower and asked to be paid its money ' value, the purchaser would hâve 
taken the title encumbered by it. Ridgway v. Masting, 23 Obio St. 294, 13 
Am. JElep. 251. The savings comjiany was adjudged to bave acquired its lien 
or conditional conveyance wrongfully. The position of grantee is not occu- 
pied by^^ it, but by the purchaser at the trustee's sale. It is not entitled to 
the value of her dower interest, because no one can avait himself of a wlfe's 
release of dower other than the person who claims under the very title 
which was created by the conveyance with which the release was joined, 
and, if the conveyance is set aside, a grantee cannot retain the dower interest 
of the grantor's wife. Bump on Fraudulent Conveyances, §§ 478, 637. 

Llght is thrown on the point hère in issue by Lockett v. James, 8 Bush 
(Ky.) 28. Tbe husband and wife executed a conveyance to Lockett, which 
was set aside because in fraud of the husband's creditors. The wife, as in 
this case, was not llable for any of bis debts, nor was she a party to the 
suit. Ix)ekett defended, clainiing the lands as a bona flde purchaser. The 
proceeds, including the value of the wlfe's contingent dower right, was. by 
the trial court, awarded to creditors. Lockett claimed that though the deed 
of the husband and wife to bim had been adjudged fraudulent and void as 
against creditors, and for that reason only had been annulled as to him, it 
was nevertheless effectuai as a conveyance to him of the wlfe's dower interest. 
On that point (the husband having died), it was said that: 

"The absolute invalidity of the deed as a conveyance of the légal title being 
judicially established and admitted, we are of the opinion that uiwn its avoid- 
aiice at the instance of creditors "■ * * It was no longer effectuai as be- 
tween the appellant and the surviving widow, as a bar to her right of dower, 
either as a conveyance or in estoppel. 1 Scribner on Dower, èlO; 1 Wash. 
Real Prop. 213 ; Robinson v. Bâtes, 3 Metc. [Mass.] 40." 

This is in accord with the per curiam in Ridgway v. aiasting, supra. A 
fraudulent mortgage and deed in which the wife had released her inchoate 
right of dower had been set aside in a proceeding to which the wife was not 
a party. The premises were, by order of court, conveyed to the defraudad 
party ; but there was no release of dower. It was beld that, because the 
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fraudulent Instruments had been declared Told, the plalntiff took no tltle from 
the busbànd of the petitloner (the widow), and that her rights In the prop- 
erty remalned In the exact state they would hâve occupled had the fraudu- 
lent conveyance never been made. 

Lockett V. James Is elted In a note In Scribner on Dower, p. 646, to the 
point that It Is well establlshed by later cases that a widow may hâve dower 
where a conveyance fraudulent as to creditors Is set aslde as to them, and 
that the whole conveyance under sueh circumstances falls. The doctrine of 
estoppel, by reason of the wife's joinder in the deed, is not, in such cases, re- 
garded as applicable. 

The nature of the inchoate right of dower supports the vlew above ex- 
pressed. It is a légal, contingent, valuable right or interest In the husband's 
lands ; but it is not an estate. McArthur v. î'ranklin, 15 Ohio St. 509, and 
16 Ohio St. 201 ; Jewett v. Feldheiser, 68 Ohio St. 523, 67 N. E. Ï072 ; Ballard's 
Ohlo Law of Real Prop. vol. 1, § 265 ; Kennedy v. Nedrow, 1 Dali. (Pa.) 415, 

1 L. Ed. 202. It is not the resuit of contract, but is a créature of positive 
law founded on reasons of public policy and subject, whlle it remains la- 
choate, to such modifications and qualifications as législation, for like reasons 
of publie policy, may see proper to impose. Weaver v. Gregg, 6 Ohlo St. 
547, 549, 67 Am. Dec. 355. The wifo alore cannot legally convey or transfer It 
(Black V. Kuhlman. 30 Ohio St. 199, 202), or assign it to a stranger to the 
title (McArthur v. Franklin, 15 Ohio St 509), nor can It be sold under exé- 
cution (Summers v. Babb, 13 111. 483). Where no lands are conveyed by a 
deed from thé bnsbaud in which the wlfe releases her contingent right of 
dower, thé right of dower does not pass as a separate substantlve estate, for 
the law will not permit the aliénation of such contingent interest. Douglass 
v. McCoy, 5 Ohio, 522, 527. It is but an Incident to the principal estate and 
cannot be separated from, but falls and perlshes with It. Bohannon v. Combs, 
97 Mo. 446, 11 S. W. 232, 10 Am. St Eep, 32& When the mortgage glven 
by the bankrupt became Inoperative as against hls creditors to convey his 
estate, It became inoperative to release or bar hls wife's contingent right of 
dower. Frederick v. Emig, 186 111. 319, 5T N. E. 883, 78 Am. St. Rep. 283; 
Ballard's Law of Real Prop. § 275. 

Other authorities supporting the views above expressed are Cox v. Wilder,. 

2 DIU. 45, Fed. Cas. No. 3,308; Rodgers, Dom. Rel., S 405; Kerr on Real Prop. 
§§ 1066, 1075 ; Loveland on Bank (3d Ed.) 482. 

The référée is reversed. 

Edward Kibler, for petitioner. 
Roderic Jones, for respondent. 

Before SEIVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. 

WARRINGTON, Circuit Judge. The question presented in this 
proceeding is whether a wife's release of dower, contained in a mort- 
gage executed by her husband and her for his benefit and upon his 
property, can be enforced by the mortgagee after the husband has been 
adjudicated a bankrupt and the mortgage has been adjudged to be null 
and void as constituting a préférence under the bankruptcy act. 

The référée in bankruptcy held that the receiver of the mortgagee 
could recover the estimated value of the contingent right of dower and 
made an order accordingly. Upon a pétition for review the District 
Court reversed this order. Upon a pétition to revise in matter of law 
and reverse the oi"der of the District Cciurt, the case is pending hère. 

On May 11, 1903, Lingafelter, the bankrupt, executed and delivered 
a mortgage on his property in which his wife released dower to the 
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Homestead Building & Savings Company of Newark, Ohio, to secure 
the payment of $50,000. A deed of trust conveying less property than 
that covered by the mortgage had been executed by Lingaf elter alone 
and delivered to the Homestead Company prior to the giving of the 
mortgage. Lingafelter was secretary and manager of the Homestead 
Company, and the object of the mortgage, as well as that of the deed 
of trust, was to indemnify the company against shortages with whieh 
the secretary and manager was charged. The mortgage was not re- 
corded until May 11, 1904, one year after its exécution, and it is claim- 
ed) that the reason for this delay was forbearance to expose the mort- 
gagor, also to avoid financial trouble in the affairs of the Homestead 
Company itself and likewise of the Newark Savings Bank Company of 
which Lingafelter was cashier. 

On September 6, 1904, within four mohths after the mortgage was 
placed of record, an involuntary suit in bankruptcy was commenced 
against Lingafelter, and on March 35, 1905, he was adjudged a bank- 
rupt. The business of the Homestead Company was placed in the 
hands of a receiver, who presented for allowance proofs of a secured 
claim against the bankrupt's estate. The référée found the amount 
due to the receiver to be $81,843.65 growing out of shortages in the 
assets of the company, and caused an issue to be made up between the 
receiver and the trustée on the question of whether this sum should 
be allowed as a secured claim. Mrs. Lingafelter was not a party to 
the proceeding involving this issue. The référée found that the mort- 
gage (as well as the deed) of trust) was a "préférence within the bank- 
ruptcy act, and as such is null and void and of no efïect," and there- 
upon declared it to be "null and void" and ordered that it be "set aside 
as against creditors" ôf the bankrupt's estate ; and at the same time 
ordered the trustée to sell the real estate "f ree and clear of * * * 
the dower interest" bf Mrs. Lingafelter, but reserved the question of 
who was entitled to the "dower interest" for future décision. This 
order of the référée was affirmed by the District Court, and no pro- 
ceeding to review that order was ever taken. 

Mrs. Lingafelter filed an answer in the proceeding to sell, stating 
that she had "never assigned, transferredi, or sold her dower interest 
in the property" except by the mortgage in question; that under the 
bankruptcy act the mortgage was "invalid as a préférence" to the 
Homestead Company and of "no avail" to the company or to the 
gênerai creditors for any purpose. The prayer was that in the sale 
of the property her dower rights be protected, and that "the said prop- 
erty may be ordered sold subject to her said dower rights, or that the 
value of her said dower rights in said real property be ascertained 
and ordered paid to her in money by the trustée herein or ordered in- 
vested for her use and benefit." The trustée sold the real estate free 
of dower, and the court determined the value of her dower right 
to be $849.31, and this sum is held by the trustée. 

The single issue is whether this money shall be paid to Mrs. Linga- 
felter or to the receiver of the Homestead Company. It is insisted on 
behalf of the receiver that as between the Lingaf elters and the Home- 
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steadi Company the mottgage is valid, and that the wife can clalm no 
part ûf the proceeds of sale until the mortgage is,,paid> i-The theory 
is ihat the mortgage Was no more than a yoidable préférence, and that 
this was simply a name unless avoided at the instance of creditors. 

This séems to us to overlook the necessary efïeet •of the order 
'vacating the Husband's couveyance, upon his wife's release of dower. 
The transaction concerned the husbandl's debt, and, asjregards the 
présent question, his, property alone. The Homestead Company de- 
manded .the mortgage, and Lingafelter and his wife yielded to the 
demand. The object manifestly was to.apply the whole property free 
of dbwer, exclusively to the payment of the debt due to the company. 
The very' contention that the mortgage is still vahd as between the 
Lingafehers and the company impHedly Concèdes that the purpose of 
the mortgage could:not hâve been accompHshed except by the joint 
action of . the husbatid and wife. Plainly the husband could hâve 
conveyéd his estate in the land through his own separate act taken 
ihdepehdently of any act of his wife; but it is not daimedi that the wife 
could hâve acted in a corresponding manner with respect to her right 
of dower; .i .■■■■■ 

Im the order oî afïirmance of the District Court adjudging the mort- 
gage to be null and void and setting it aside as against creditors, 
' it was also adjudgèd that the proceeds -of the "property mentioned in 
said mortgage be distributed by the trustée equally between the gên- 
erai creditors of said bankrupt." Thus, whatever çstate of the hus- 
band may be said to hâve passed tO the mortgagee, it iw^s as efïect- 
ually diverted from the original abject ,Qf the mortgage as, if the in- 
strument ■ had neyer been executedrat all.i The resuit of the conten- 
tion of learhed coun^el therefore comes to be that reçovery can be 
maintâineid on the^ hypothesis that the -wife's right of dower; belongsto 
a Etranger to the estat-e^of her husband. : We thjnk the principle under- 
lying the release of dower is so fâr ignored in this contention- thpit.-it 
wiU not be amiss to notice and keepin mind some pf the. Ohio déci- 
sions bearing upon the subject. .,. , ■/ -' 

In ppuglass v.McCoy, 5 OhiOjjS.S?, 537, the plajntiff, who ^vyas in 
possession; of land purchased' by JîWj atjudicial sale, had fîle,d a bill 
tç quiet titie against claims set.-up by. defenda,ntsv,,jThe .judgment 
under which thesisale had been made.aritedated a çeftaip, deed that the 
judgment- dehtor, and; his vi^ife, ;ha(Ji ejqëcuted çoii-y;eyipg the, land .to 
another. ; It was in -substance: urged, against plaijitJfï that, since the 
dowerinterest had, not been acqjuired at ,the judjcjalj sale, the. grantee 
in the deed could set it up as a, bar to the plaintfff.'g suit. , judge 
L,ane,'Speakuig for the court, saidi: , 

"Although the deed from Findlay and wife to MeCoy extingUlsted the 
right of dotv^r in thejland couveyed.ilt W^S not intended to pass, nor did it 
pass, the rlglït of dowexas a .separate, .^ùbstautlve. estate, àf. no .lands were 
eonveyed by the deed, fôr the lavv.%111 iiot permit tbe aliénation of.s'ueh 
possible contingent iritefests. 4 Kent's Cbm. 254; [Sfliisbn v. Sumner], 9 
Mass. 148 [6:.Am. Dec. 4&]. Neitherjcan it be aliened before assigmnènt, so 
as tq enabïe the grantee to maintain a; suit in her p-wn name, for it lies in 
actioii only. [.laeksou ex dem. Clowes v. Vanderheydeh] Vt Johns. [N. Y.] 167 
[8 Am. Dec. 378]." 
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In Miller's Adm'r v. Woodman, 14 Ohio, 518, 521, in speaking of 
a dower interest vested in a widow, Hitchcock, J., said : 

"It is not in the power of tlie widow to transfer any interest in it, until 
it bas been actually assigned. Wlien the dower is assigned, wlien It is 
aparted ajid set off to lier by metes and boinuls. then she may sell and convey, 
not before. Tlie riglit, the chose in action, if I may so speak, is not assign- 
able. It may be relinquished to him who bas the riext estate of inheritance 
in tbe land ont of which it is to be carved, but cannot be transferred to a 
third person." 

In Weaver v. Gregg, 6 Ohio St. 547, 551, 67 Am. Dec. 355, where a 
question arose touching the right of dower under certain statutory 
proceedings in partition, Brinkerhoff, J., said of the wife's right of 
dower in her husband's undivided interest in the land : 

"She bas a contingent possibility of Interest in it, which may be released, 
but no property, no actual interest in it whicb is the subject of grant or 
assignaient. Miller's Adm'r v. Woodman, 14 Obio, 518." 

In McArthur v. Frankhn, 15 Ohio St. 485, 509, White, J., had occa- 
sion to say: 

"Although the right of a wife to dower is contingent upon her survlvlng 
her husband, nevertljeless it is a right or interest in the land, created by the 
law for her benefit and vested in her. * * * It is true she cannot assigu 
it to a étranger." 

In 2 Scribner on Dower (2d Ed.) p. 307, par. 40, it is said: 

"It is well settled thkt it is no défense to an actiolj for dower that the 
widow lias released her dower to a strànger." 

See, also, Rice on Modem Law of Real Property, p. 147; 1 Wash- 
burn on Real Property (6th Ed.) §§ 423, 483. 

While it is heldinMandel v. McClave, 46 OhdoSt. 407, :22 N. E. 
390, 5. L. R. A. 519, 16 Am. St. Rep. 627, that a contingent right of 
dower js- property and lOf. aseertainable value according to mortality 
tablés, etc., it is nowhere held in Ohio that it is susceptible of grant or 
assignment. 

^ /Che logic, however, of ithe argument made on behalf of the Home- 
stead Company is that a wife's right of dower may be withheld from 
her under conditions in which if could not hâve been acquired. The 
endeavot to work out this resuit is of a twofold character. One daim 
is that while the inchoate right of dower cannot be assigned it may be 
released; but to insist that the release is operative after the husband's 
conveyance is annuUed is in efïect to give to the release the attributes 
of an assignment. The other claim is sought to be maintained upon 
the familiar distinction between voidable and void instruments; but 
• \ve think it comes to the same end concerning the release. For the 
idea is that, since the mortgage was merely voidable, the release of 
dower was good wheri made and remained so in spite of the annihila- 
tion of the mortgage so far at least as it affected the estate of the hus- 
band. 

One vice, if there be any in such claims, is that they ignore the 
necessity of continuously sustaining the release of dower, as well as 
of acquiring it, as part of the estate and as an incident of a conveyance 
of the husband. The estate and conveyance of the husband are the 
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■essential fouridation of the release, no matter how the latter is éffected. 
It is therefore most difficult aftëi: annulment of the husband's convey- 
ance actually happens to perceive anythihg, and nothing is stated, upon 
whîch the release can any longer rest or operate. The last suggestion 
is thât it is sustàinable by estoppel; but, as said by Mr. Rice when 
.speakin^;of a release of an inchoate right of dower (175) : 

"Such à release can be avalled of only by one who clalms under the very 
tltle created by the conveyance with whlch the release Is jolned." 

And Scribner observes : 

"Her renunclation of dower Is to attend the conveyance of her hnsband; 
to endure whlle that endures and no longen" 2 Scribner on Dower (2d Ed.) 
p. 313, par. 49. 

Illustration of the need of continuing the primary support of the 
release of dower may be found in Black v. Kuhlman, 30, Ohio St. 196, 
relied on by the Homestead Company. There the validity of the third 
mortgage.in which alone the wife had joined was not queStioned. 
Hence the only thing to prevent the third mortgagee f rom recovering 
. more; than the value of the dower interest: was simplythe circumstance 
that theproperty did not sell for enough to pay the claims of the first 
and second môrtgagees and alsb the claitn of the third mortgagee. 
Another illustration may be seen in the language of Earl, J., in Elmen- 
dorf V. ]>ckwôod, 57 N..Y. 323, 325: ^ 

"But in ail pases, when the wife unîtes, with her hnsband in a conveyance, 
properly executed by her, which Is effectuai and operatîve agalnst her 
husband, and which is not superseded or set aside as agalnst him or his 
srantee, her right of dower is forever barred, and extinguished, for ail pur- 
poses aùd as to ail persons," 

The difiiculty conf ronting the Homestead Company is inhérent in 
the subject-matter. When the mortgage was vacated and set aside, 
the titleof the trustée under section 70a (4) of the bankruptcy act (Act 
July 1, 1898; c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3451]) and 
his right to administer the property of the husband for the eaual bene- 
lit of ail the creditors became absolute. The release being thus com- 
pletely sevéred from the only support it ever had, it ought to follow 
that the right of dower attached again to the wife; ànd that too with- 
out regard to the cause of annulment of the husband's conveyance. 

It is, however, insisted that décisions relating to instruments which 
are by statute denounced as void and not merely as vaidable are not 
pertinent to the solution of the présent question. The objection is 
that they proceed upon the theory only that the instruments were void 
ab initio. But we think the better considered décisions are also, if 
not chiefly grounded upon the principle before discussed, that a wife's 
release of dower can survive only so long as it attends the estate and 
conveyance of her husband ; or, stated in another way, that, when the 
-principal estate faits, the incident must fall with it; 

Ridgway v. Masting, 23 Ohio St. 294, 13 Am. Rep. 251, we think 
may fairly bé said to hâve recognized this principle; for, while the 
person there resisting the dower claim was the one at whose instance 
the deed containing the release of dower was set aside, yet the release 
Vf as not allowéd to operate af ter the deed was avoided and the hus- 
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band's estate declared to belong to a stranger to the deed. In that 
case Mrs. Masting sought dower in lands which lier husband had in 
his lifetime agreed to sell to Mrs. Ridgfway and of which he had given 
her possession. Afterward, Masting and wife mortgaged the land to 
one Carpenter, and subsequently joined in a deed to the wife of Car- 
penter conveying the premises absolutely. In an action brought by 
Mrs. Ridgway against the husband, Masting, and Carpenter and his 
wife, but to which the wife of Masting was not a party, the mortgage 
and deed were declared fraudulent and void and were set aside as 
against Mrs. Ridgway. It is stated in the syllabus : 

"A release of dower hy a married woman, who joins her husband for that 
purpose in a deed to defraud purchasers, is biiidlng only as against the re- 
leasee and his privies ; and where such fraudulent conveyance is set aside 
at the suit ot the party injured, and a transfer of the premises, as against 
her husband, is decreed to the plaintiff, the wife, In the event of her surviving 
the husband, is entitled to dower as against such owner." 

In the excellent work of Scribner before cited, the learned author 
said: 

"A wife who joins with her husband in a conveyance of his lands is not 
a party thereto except for the purpose of relinquishing her dower. She is not 
to be regarded as alienating a real subslstlng estate, but as releasing a future 
contingent right. Her renunciation of dower is to attend the conveyance of 
her husband ; to endure whlle that endures, and no longer. Hence, if the 
conveyance of the husband be inoperative, or if it be set aside, or avoided, 
the right of dower remains unimpalred. 

"It is upon this principle that dower Is restored where a conveyance in 
which the wife bas joined Is set aside as fraudulent as to the creditors of 
the husband." 2 Scribner on Dower, p. 313, par. 49. 

See, also, opinion of Maxwell, ]., in Dubois v. Ebersole (Common 
Pleas, Ham. Co., O.) 20 W. L. B. 401. In Bohannon v. Combs, 97 
Mo. 446, 448, 11 S. W. 232, 10 Am. St. Rep. 328, Sherwood, J., cited 
quite a number of décisions, which we refer to but do not set out, and 
f rom them he deduced this rule : 

"Although there are authoritles to the contrary, the better opinion Is that 
when a conveyance of the husband in which the wife joins is set aside as 
being fraudulent as to creditors, this will resuit in reviving the wlfe's right 
of dower, for that, the deed of the husband being void, there is no estate 
left in the grantee upon which the relinquishment of dower can operate ; 
hence, the wife is restored to her former rlghts." 

After allusion to the overthrowal of the deed as fraudulent, the 
learned judge continued (page 449, 97 Mo., page 232, 11 S. W. [10 
Am. St. Rep. 328]): 

"* * * The grant of the inehoate right of dower fell wlth It, as It 
was not the aliénation of an estate, but the mère incident of the principal 
thing, the conveyance of the fee by the husband, and of course perished with 
its principal, because there was no estate left to support it, and because there 
was no one in whom the hare relinquishment of dower could vest. Moore v. 
Harris, 91 Mo. 616 [4 S. W. 4.39]." 

That décision was approved in Wells v. Estes, 154 Mo. 291, 297, 55 
S. W. 255. In Elmendorf v. Lockwood, supra, it is said (page 325, 
57 N. Y.) : 

"Hence, when the deed of the husband is for any reason void, or is set 
aside or superseded, so as to become inoperative, the wlfe's dower, although 
She joins in the conveyance, Is not barred," 
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In Frederick v. Emig, 186 111. 319, 322, 57 N.' E. 883, 884, 78 Am. 
St. Rep. 283, it was decided in respect of a release of dower; where 
the deed in the exécution of which the wife had joified her husband 
was set aside: 

''She was a party to the deed only for the piirpose of releasing her dower, 
and her rlght to dower could not be separated from the principal estate, so 
that, when the deed became Inoperative as agalust creditors to convey the 
estate of her husband, it became inoperative to release or bar her rlght to 
dower. As against creditors, tlie deed conveyed no estate of the husband, 
and in such a case a deed is not allowed to operate to release or bar the 
dower, but the wife niay assert it after the death of the husband. Blain v. 
Harrison, 11 111. 384 ; Summers v. Babb, 13 111. 483 ; Stowe v. Steele, 114 111. 
382 [2 N. E. 169]." 

See, also, 1 Rice on Modem Law of Real Property, pp. 174-5; 1 
Washburn on Real Prop. (6th Ed.) p. 314, § 426 ; Matthews v. Thomp- 
son, 186 Mass. 14, 19, 20, 71 N. E. 93, 66 L. R. A. 421, 104 Am. St. 
Rep. 550; Munger v. Perkins, 62 Wis. 499, 22 N. W. 511; Lockett, 
Adm'r, v. James, Adm'r, 8 Bush (Ky.) 28, 30; Sanford v. EUithorp, 
95 N. Y. 48, 51; Cox v. Wilder, 2 Dill. 45, 48, Fed. Cas. No. 3,308; 
Kennedy v. First Nat. Bk. of Tuscaloosa, 107 Ala. 170, 188, 191, 18 
South. 396, 36 L. R. A. 308. 

The daim that Mrs. Lingafelter received a considération for her re- 
lease of dower is not tenable. The only considération suggested is al- 
leged forjbearance in recording and so pubHshing the mortgage. Con- 
ceding for the purpose of the question that this might be a sufficient 
considération, still it does not appear that Mrs. Lingâfelter made any 
request for or received any promise of any such forbearance, or that 
she had anything to do with the custody or control of the mortgage. 
Nor are we impressed with the claim that the Homëstead Company's 
rights wére enhanced by the fact that Mrs. Lingâfelter in her answer 
in the proceeding of the trustée to sell the bankrupt's property, con- 
sented thàt the property hiight be sôld free of dower. She expressly 
claimed her right to dower or its équivalent in money. Ail the objec- 
tions that hâve been pointed out against releasing dower to a stranger 
in title to the property of the husband, apply to this claim. 

We are therefore constrained to hold that the order of the District 
Court, from which no proceeding to review was ever instituted, vacat- 
ing and setting aside the mortgage as' null and void and directing the 
mortgaged property of Lingâfelter, the husband, to be distributed 
equally among his creditors, operated to restore to his wife her right 
of dower in the property, regardless either of the claim urged undçr 
the bankruptcy act concerning voidable préférences (Act July 1, 1898, 
c. 541, § 60b, 3ft Stat. 563 [U. S. Comp. St. 1901, p. 3445], as amended 
by Act Fed. 5, 1903, c. 487, § 13, 32 Stat. 800 [U. S. Comp. St. Supp. 
1909, p. 1314]), or that might hâve arisen under any statute of Ohio 
(particularly sections 6343 and 6344; Loudènback v. Poster, 39 Ohio 
St. 203, 206; Robertson v. Desmond & Ryan, 62 Ohio St. 487, 497, 57 
N. E. 235) relating to mortgages which may be declared void as to 
creditors (see, also, paragraph "e," § 67, Bankr. Act, 30 Stat. 564, and 
amendment, 32 Stat. 800) ; and that she has in no wise waived or lost 
that right. 

The action of the court below must be affirmed, with costs. 



IN CE NATIONAL GROCEE 00. S3 

In re NATIONAL GROCER CO. 

(Circuit Court of Appeals, Sixth Circuit. June 7, 1910.) 

No. 2,016. 

1, CoTJETs(^ 366*) — Exemptions— Construction of State Stattjtes. 

In applylng exemption laws the bankruptcy courts are bound by the 
construction placed ou sucli laws by the higbest court of the state whose 
statute is Involved, and also by the settled local law on the question o( 
the validity of Instruments affeeting exemptions. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 957; Dec. Dlg. S 
S66.* 

State laws as rules of décisions in fédéral courts, see notes to Wilson 
V. Perrin, 11 a C. A. 71 ; Hill v. Hite, 29 0. C. A. 553.] 

2. Exemptions (§ 79*) — Teansfer of Exempt Pbopebtt— Validitt. 

The mortgagiug or eonveying of exempt property to a creditor is not 
ftgalnst the public policy of the state of Michigan. 

[Ed. Note. — For other cases, see Exemptions, Cent. Dig. § 112; Dec. 
Dig. 1 79.*] 

8. Bankkuptcy (§ 179*) — Exempt Property— Validitt op Moetgage. 

A mortgage or conveyance of exempt property good against the debtor 
under the state law is good against his trustée In bankruptcy. 
[Ed. Note. — Por other cases, see Bankruptcy, Dec. Dig. § 179.*] 

4. Chàttei, MoBTGAGBS (i 50*) — Description of Pbopértt— Sufficienct. 

Under Comp. Laws Mich. § 20,322, subd. 8, which exempts from levy 
and sale under exécution "stock * * * to enable any person to carry 
on the profession, trade, occupation or business in whlch he is wholly 
or princlpally engaged, not exceedlng In value $250," and the law of 
thé state which permits the mortgaging of àfter-acqulred property, a 
mortgage by a merchant in Michigan of "ail the goods and chattels now 
belonglng to me in my business that are now or may be at any time 
hereafter exempt from levy and sale on exécution against me" is not 
Invalid for Indefiuiteness of description of the property. 

[Edi Note.— For other cases, see Chattel Mortgages, Cent. Dig. § 89: 
Dec. Dig. § 50.*] 

6. Bankruptct (§ 399*) — Exemptions— Right of Assignée to Select. 

A mortgage by a debtor of his exempt Personal property, valid under 
the laws of the state, coupled with a délégation of authorlty to the 
mortgagee to sélect such property, which imder the state statute may be 
done by the debtor "or his authorized agent," is not a waiver of the rlght 
of exemption, but an assertion of such right ; nor is such délégation vold 
as against publie policy, and, on the iiling by the debtor of a pétition in 
voluntary bankruptcy In which he expressly waives his rlght of exemp- 
tion, the mortgagee is entitled to sélect and hold the property which the 
bankrupt might otherwise bave selected as exempt. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dlg. § 399.*] 

Pétition to Review an Order of the District Court of the United 
States for the Eastern District of Michigan. 

In the matter of Thomas Hastings, bankrupt. On pétition by the 
National Grocer Company to review an order of the District Court. 
Reversed. 

C. L. Benedict (Bundy, Travis & Merrick, of counsel), for petitioner. 
Moore & Wilson and Jas. A. Muir, for bankrupt. 

. *Por other cases see same topio & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r ludexe» 
181 F.— 3 
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Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. 

KNAPPEN, Circuit Judge. The matter hère under review was 
heard below on the following stàtëment of agreed facts : 

"First. Hastings for upwards of three years prevlous to fillug hls pétition 
was engaïedi solely and prlnclpally In the retall grocery business in the city 
of Port Huron, In one location. jAt the tlme of the dellvering of the instru- 
ment herelnafter set forth, Thomas Hastings, the bankrupt, owed the Na- 
tional Grocer Company $250 ànd upwards. 

"Second. In June, 1908, the National Grocer Company refnsed further créd- 
it unless Hastings gave some security, and Hastings then executed and: de- 
liveredtlie (ollowing instrument: : 

" 'For a valuable considération ;tp ,niç in hand pald, and as security for any 
sum that I now owe;, or may hereafter pwe to the National Grocer Company, 
I hereby barèain, sell, asslgh 'and trànsfër to said cotnpany ail the goods- 
and chattels now belonging to me In rdy business, that are now, or may be 
at any tlme hereafter exempt from lëyy and sale on exécution against me, 
and I hereby- anthorize the said oomï^any to demand, sélect and receive such 
exemptions in my name, or otherwise, at any time and from any person from 
whom I mightï hâve demanded thep,- J)a4 this instrument not been made or 
t(^iSuefor said exemptions and for damages for the détention thereof. 

"'Dated this 4thday of June, 1908. "'[Signed] Thomas Hastings. 

" 'Witness: -;E. B. Carspn.' . 

"And the National Grocer Company subsequently sold hlm goods amount-. 
ing to about $700, and recelved ahout the saine amount in cash. , 

"Thlrd, in Decéinber, 1908, Hastings fl^ed a voluntary pétition In bank- 
rnptcy. In whicb he made no clalm for Ms exemptions, but speclflcally walv- 
ed them. ^ ;j , .,■■'.;' ,,,-.-l 

"Fourth. At the flrst meeting; of tbecredl tors, the clalmant assefted its 
rights under tlje instrument and ■from' tjie inventory compiled by the trusitees 
claimant gelected from stock of goods eerta,In goods in the. «ppralsed value of 
$250, and.qf thespecie and kind; extsnijt under the statute, had the.banbrupt 
seen fit to clalm theiu^ '.,■ ■ ., . /l'i 

"Fifth. I{eman4 was made upoo; t^ip. trustée fpr the same, and It was ;agreed 
that the 'trustée shoul'd sell the goods, so selected ; and the funds sboûld be 
held Intact to await the décision of the courts." 

Thé rèïetee, alIo'#ëd the claitrt qfthè petitioner to the fund.s derived 
from the sàie.pt;thé goods ép seléçtéd;' The District Court enteréd an 
order overriifing the référée, and idiisallowingpetitioner's claim to the 
proceeds of the' property! in question. The reasons for the conclusion 
reached by th^ j0g^ who hèard the, matter are thus stated iii his 
opinion: ,, "..,,' ;' 'l." 

"By this Instrument the debtor dld nOt exercise hls own discrétion In select- 
ing exempt propéttyj or attempt:to exécute a mortgage on àny specified prop- 
erty, but, on the contrary, attempted to mortgage generally ail of his exempt 
property, then pwned or thereafter acqviir^; and to vest In; the mortga,gee, 
when action might he requlred, the privilège of selecting the exempt property 
to be covered by the mortgage. I am of the Opinion that this attempted délé- 
gation of the rlght'df sélection of the exempt property was against public 
pollcy and void ; and that the Instrument attemptlng to delegate this power 
of sélection created no estoppel against the debtor hlmself, and Is therefore 
Ineffective as against the trustée in bankruptcy who takes the title of the 
debtor."' : ■ ,! ï 

The correctness of this conclusion is the sole question presented 
to us. 
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In our opinion the learned judge erred in denying petitioner's lien. 
The right of exemption dépends upon the Michigan statute. Section 
6a of the bankruptcy act (Act July 1, 1898, c 541, 30 Stat. 548 [U. 
S. Comp. St. 1901, p. 3434]) provides that: 

"Thls act shall not affeet the allowance to bankrupts of the exemptions 
■which are prescribed by the state laws in force at the tlme of the filing of 
the pétition In the state wherein they hâve had their domicile for the six 
months or the greater portion thereof Immedlately preceding the filing of the 
pétition." 

By section 70a ihe title to the bankrupt's property is vested in the 
trustée "except in so far as it is to property which is exempt" ; and by 
section 47, subd. 11, it is made the duty of the trustée to "set apart 
the bankrupt's exemptions and report the iterns and estimated value 
thereof to the court as soon as practicable after their appointment." 
The title, therefore, to property of a bankrupt which is generally 
exempt by the law of the state in which the bankrupt résides remains 
in the bankrupt, and does not pass to the trustée. Lockwood v. Ex- 
change Bank, 190 U. S. 294, 23 Sup. Ct. 751, 47 L. Ed. lOGl. The 
Michigan statute exempts from levy and sale under exécution or other 
final process "stock * * * to enable any person to carry on the 
profession, trade, occupation or business in which he is wholly or 
principally engaged, not exceeding in value $250.00." 3 Comp. Laws 
Mich. § 10,323, subd. 8. In applying exemption laws the bankruptcy 
courts are bound to Jollow the construction of such laws announced 
by the highest court of the state whose statute is involved. Loveland 
on Bankruptcy, p. 514; In re Irvin (Sth Circuit) 120 Fed. 733, 57 C. 
C. A. 147; In re Nye (8th Circuit) 133 Fed. 33, 6fi C. C. A. 139. 
See, also. In re E. H. Baker, recently decided by this court.^ And 
on the question of the validity of an instrument reserving the mort- 
gagor's exemptions under the laws of the state the settled local law 
Controls. Wilson v. Perrin (fith Circuit) 62 Fed. 629, 631, 11 C. C. 
A. 66. See, also, Three States Lumber Co. v. Blank'(6th Circuit) 
133 Fed. 479, 482, 66 C. C. A. 353, 69 L. R. A. 283; In re First Nat. 
Bank of Canton, 135 Fed. 62, 67 C. C. A. 536. The mortgaging or 
conveying of exempt property to a creditor is not against the public 
policy of the state of Michigan. A mortgage of exemptions of the 
class hère in question is not required to be signed by the wife. Char- 
pentier V. Bresnahan, 62 Mich. 360, 23 N. W. 916; Miller v. Miller, 
97 Mich. 151, 56 N. W. 348; Betz v. Brenner, 106 Mich. 87, 63 N. 
W. 970. Creditors cannot complain of transfers of exempt property. 
Buckley v. Wheeler, 52 Mich. 1, 17 N. W. 216; Fischer v. McIntyre, 
66 Mich. 681, 33 N. W. 762 ; Bresnahan v. Nugent, 92 Mich. 76, 53 
N. W. 735. As the trustée in bankruptcy stands in the shoes of the 
bankrupt, he can take no better title than the latter had at the time the 
bankruptcy occurred (York Mfg. Co. v. Cassell, 201 U. S. 344, 26 
Sup. Ct. 481, 50 L. Ed. 782; In re Cincinnati Iron Store Co. [6th 
Circuit] 167 Fed. 486, 488, 93 C. C. A. 122), and a transfer which is 
good as against the transferror is equally valid as against the trustée. 

It is clear, under the foregoing décisions, fhat the bankrupt had the 
power to convey to petitioner his existing exemptions; and as unden 

•1S2 Fed. 392. 
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the làWs of Mi'cKigan one may lawfully mortgage or convey property 
theréaïteti*itobe àcquired (Ctirtis v. Wilcox, 49 'Mich. 435,- 13 N. W. 
803; HoMeh v. Vintoh, i08 Mich. 313, 318, 319; 66 N. W. 323), it 
is plain that the lien in question was not reridèrecl invalid from the 
fact that it ^was made to apply to. the stock as it should exist at the 
time thé Ken was sought to be enforced. 

It is/urggd by the trustée that the description of the exemptions 
transferred is inadéquate, in that tlie exact property so intended to be 
exempted wasnot specified, and authorities are cited lending more or 
less support ,to this contention. ïh our judgment, however, the case is 
ruled, with respect to this proposition, by the décision of this court in 
Wilson y. Pçrrin, supra. In that case the mortga,gé, which contained a 
spécifie description of the property covered, was % its terms expressly 
made'"subj,eçt to ail exemptions frorii exécution to vi'hich said first par- 
ity may be erilitled under thelàws of the state of Michigan, and that 
his exempt interest is not covered by this mortgage." It was urged as 
invalidating the mortgage that, inasmuch as the mortgagee was gar- 
nished before a séparation of the exempt portion had been made, there 
was no rneans to détermine which portion of the stpçk of goods was 
conveyéd. and which was not. This court, speaking through Judge L,ur- 
ton, disposed of the contention ref erred to in this lariguage : 

"We att?(cli no partlcular Importance to the suggestion tljat the eonv.eyance 
is llmited to what would be left after the exemptions should he set apart. 
The eonveyance Is of the entlre stock of merchandlse, subject to the mort- 
gagee'g right of exemption. This Is the plain and obvldus meàning. As to the 
exemptions, it would seem thàt the mortgagee woiild' take a defeaslble title, 
subject to be defeated upon séparation of the statutory amount of exemptions 
from the stock." , ,i 

We Cân see no différence in principle betwe'en the yàîidity oî a 
description which excepts frbm it in gênerai ternïs exemptions to be 
theréafter dçtérmined and a conVeyance in term&'of çtatutory èxehap- 
tions whi,ch,.fflust be detérfniîied îii the same way. ', ' 

It is ùreedj'however, thâl ëveri ,if it bê conce;ded that the assignrnent 
of the exemptions in question wàs originallyyalid,' it was defeated by 
the failure çf , thg banlcriiplto, sélect his exemptions, under the ! bank- 
ruptcy proceedings, and çspecially by his express, waiver th'ereof in his 
pétition for adjudication in /bankruptcy. Itis argued, first, that the 
provisions ,oî the bankrupt'c'y jict,, impliedly aticast, forbid récogni- 
tion of ahyjight to exémption.sexce]3t upon the," spécifie claim theréto 
'presenfe'd'liy.,the bankrupt hiniself.' The provisions bf the actiW;hîch 
are thoiight toi produce thjs. resuit are section S,. -subd. 11, which au- 
,thprizes, courts of bankruptcy tb "détermine, ail clairns of bankriipts 
,tb their ex;emptiohs," ajid /général order No. 17 (89 Eed. viii, ,33 C. 
C. A. xix), which requires, a trustée to report to the court "the articles 
setoff to tfie bankrupt by him.^' Iii our opinion, the sections invoked 
qannpt be construed as denying the power of the court to recognize the 
right pf a party other thari the, .bankrupt, holding under a valid and 
effective assignrnent, conferring in express tenus, authority to make 
the sélection in the name of the assigner. If the exemptions in ques- 
tion were lawfully assigned by the bankrupt, the trustée obtained no 
title thereto ; and, as the sélection was made according to an appraise- 
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ment had under the direction of the trustée, there is no apparent dif- 
ficulty in allowing the sélection to be made by any one representing the 
bankrupt. 

We are thus brought to détermine the second objection to the en- 
iorceability of the assignment, and upon which the court below held 
the petitioner not entitled to enforce the attemped lien, viz., that the 
attempted délégation of the right to sélect exempt property is against 
public policy and void. It is true, as contended by the trustée, that the 
right to exemption is a personal privilège, and may be waived by the 
debtor, and that such privilège cannot be claimed for him by another. 
But this proposition is not décisive of the question bef ore us, because 
the debtor did not in this case waive his privilège, but,' on the contrary, 
took advantage of it in making the assignment in question. The as- 
signment was based upon a valuable considération, viz., the giving of 
future crédit; and the authority to the assignée to make the sélection, 
if originally valid, was irrévocable, as being coupled with an interest. 
Baker v. Baird, 79 Mich. 355, 259, 44 N. W. 604. 

Several décisions in other jurisdictions are relied upon by the trus- 
tée in support of his contention that the assignment of the right to 
sélect exemptions is against public policy. None of thèse décisions are 
persuasive. Three décisions of the Suprême Court of Michigan, in- 
voked by the trustée, require attention. Thèse cases are Wilsori v. 
Montagne, 57 Mich. 638, 24 N. W. 851, Galbraith v. Fleming, 60 Mich. 
408, 412, 27 N. W. 583, and In re Service's Estate, 155 Mich. 179, 186, 
118 N. W. 948. In the first of thèse cases it was held that a mortgage 
of chattels upon which a subséquent exécution had been levied is not 
afifected by the levying ofïicer's omission to appraise the property and 
set ofî to the debtor the amount of his exemptions ; that the exemp- 
tion is a Personal privilège which a judgment créditer can waive. 
•This caise did not in any way involve the power of a debtor to assign 
the right to sélect exemptions, nor even the right to assign the ex- 
emptions themselves. In Galbraith v. Fleming, it was held that the 
statutory right of action by ejectment to recover unassigned dower is 
vested solely in the widow, and is not conveyable to her assignée. 
This was put upon the ground that the authority for bringing such 
action'must rest entirely upon statute; that the Michigan statutes con- 
fer no express authority upon an. assignée to recover dower previous 
to assignment; that while, before assignment, the widow may release 
her dower to the owner of the fee so as to unité it with the fee, she 
cannot àlien or transfer it to a stranger to the title. This îs but a 
statement of the gênerai rule recently àpplied by this court in the case 
of In re Lingafelter, 181 Fed. 24. Neither.of the Michigan cases 
just referred to bears any analogy to the case we are considering. In 
the case of In re Service's Estate, it vv-as held that the statutory right 
of the widow to elect to take under the provisions of the statute, in 
lieu of the terms of the will, is a personal right, and not assignable. 
,This case seems to hâve been to some extent relied upon by the judge 
below. Setting to one side the considération that the holding just re- 
ferred to was not necessary to a décision of the case, and assuming 
that the settled law of Michigan is as there stated, we are unable to 
recognize that case as authority for the proposition contended for 
hère. The right of a wife to elect to waive the provisions of her hus- 
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band's willand to take.under the statute of distributions învolves a 
Personal discrétion, the exercise of which by any one other than the 
one for whose benefit the right is given, may well be held to oflfend 
against public policy, Conceding that there is an analogy between an 
élection to waive the terms of a will and an élection to waive the benefit 
of a statute perfaihing to exemptions, we can recognize no such analogy 
bêtween the first-mentioned right of élection and the right to sélect 
exemptions which hâve not been waived, but which, on the contrary, 
hâve been expressly claimed, by a lawful assignment and transfer. 
The case before us does hot involve the right of some one other than 
the baqkrupt to insist upon or to waive his claim of exeniptions, but 
only the right of the assignée undèr a valid assignment to make the 
sélection of the exemptions so assigned, under an express authority 
theréfor contained in the instrument of assignment. Had the bank- 
rupt personally made the claim under the bankruptcy proceedings, 
there can be no doubt that the exemptions would hâve passed to the 
petitioner hère. The assignment in terms authorizes the petitioner to 
make the sélection in the name of the assigner or otherwise, thus 
constituting petitioner, to say the least, the agent of the assignor for 
the purpose. 

It is to be noted ^hat the Michigan statute in express terms permits 
the sélection of exemptions to be made by the debtor "or his author-" 
ized agent." Comp. Laws Mich. 1897, § 10,326. This feature plainly 
distinguishès the case bef ore us f rom the case of an assignment of a 
widow's right to elect whether to waive the terms of a will or to take 
;Under the statute of distributions, as well as from the case of a con- 
veyance of unassigned dower, for neither of which acts is there any 
statutory authority. The personal discrétion involvéd in the sélection 
by an assignée, under power of attorney from a debtor, is of no more 
importance thân in the case of a sélection by an agent in the absence of 
an assignment. ■ It is clear that this lawful authority to sélect exemp- 
tions, given upon a valuable considération and coupled with an interest, 
could not be irevoked by the failure of the bankrupt to claim the ex- 
emptions in his own name, or even by his express waiver thereof ; and 
that the assignor was estopped so to do. 

The order of the District Court is reversed, with directions to enter 
an order allowing petitioner's lien. 



NOETHWBSTBRN STBAM BOILER & MFG. CO. V. GEEAT LAKES EN- 
GINEERING WORKS. 

(Citcult Court of Appeals, Eighth Circuit July 26, 1910.) 

No. 3,148. 

(SpUabiis hy the Court.) 

li CoNTBACTS (I 306*) — Damagks fob Delay in Performance Not Lost bt 
Unbxbrcised Option to Complète. 

An unexereised option to take possession of and complète coutract work 
does not excludé the contractée from his right to reco ver damages for the 
delay of the contractor who flnlshes the work after the stipulated time. 

[Ed. Note.-^For other cases, see Contracts, Cent. Dlg. § 1528 ; Dec. Dlg. 
§ 306.*] 

•For other cases aee sanfe topic & § nuIiIBer in Dec. & Ara. Digs, 1907 to date, & Rep'r Indexes 
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2. Damages (§§ 23, 45, 208*)— General and Speciai>-Kules fob Measube- 

MENT— Facts — Conclusions. 

Established rules whlch govern the recovery of flamages for breaohes 
of coutracts are: 

(a) Those damages whlch are the natural and prohable resuit of a 
breach of a contraet, those whlch the parties may reasonably antlclpate 
as the effect of the breach under the partlcular clrcumstaiiees of the case 
whlch are known to theni when the contraet is made, and those only, may 
be recovered in an action upon a contraet. 

(b) In the absence of proof aliunde of knowledge by the defaulting par- 
ty at the tinie the contraet is made of spécial cireumstances whlch make 
other damages the natural and probable eiïect of a breach, such damages 
ouly as are implied by the contraet itself, such as would naturally flow 
from its breach In the usual course of thlngs, such as would reasonably 
be antieipated by the parties to such contraets in the great multitude of 
6uch eases, aud such damages only, may be recoyered. 

(c) Proof of knowiedge by the defaulting party at the tlme he makes 
the contraet of spécial cireumstances whleh make damages other than 
those luii)lied by the contraet, and naturally flowing from It, the natural 
aud probable effect of its breach, will warrant the recovery thereof. 

The plaintilï whlch had agreed to bulld and deliver a steamship by a 
certain tlme, to pay $100 per day for the flrst 10 days' delay, and $200 
per day for any delay thereafter, notified the défendant of thls contraet 
aud especially of thls stipulation to pay for delay, and that It should hold 
the défendant llable for any damages Its delay In fumlshlng two bollers 
for thls steamship eaused and the défendant thereupon made a contraet 
with the plaintitf to construet and deliver thèse boilers within a tlme 
fixed. The défendant fumished them later, and its delay compelled the 
plaintiff to pay the shipowner damages for the delay under the per dlem 
stii)ulatlon above quoted. 

IJcJd, the défendant was liable to the plalntlfT for the damages It thus 
eaused. 

(d) The defendant's plant was at Duluth where H bullt the bollers, and 
It agreed to deliver them at Détroit, but failed either to complète them or 
to deliver them within the tlme fixed, and the plaintlfif elalnied as dama- 
ges expenses It paid for freight and marine Insurance on the boilers from 
Duluth to Détroit, for a place at a slip for, and the delay of the ship 
whieh carried them, for laying up the new steamship after the boilers 
were placed in it in order to complète them, and for their completion. 

Held. the questions whether or not under the cireumstances of thls case 
the delay of the défendant in completing and dellverlng the boilers was 
the proxiraate calise of thèse expenses, whether or not they were neces- 
sary, and the question of their amount, were within the province of the 
jury, and were rlghtly submitted to them. 

[Ed. Note. — For other eases, see Damages, Cent. Dlg. §| 54, 58, 62, 92- 
98 ; Dec. Dlg. §| 23, 45, 208.»] ' 

3, Courts (| 405*) — Fédéral Courts — Appeal and Error — Assignment 

Should State Substance of Evidence Eirroneouslt Admitted ob Re- 

JECTED. 

Rule 11 of thls court! requires the assignment of errors to "quote the 
full substance of the évidence admitted or rejected" when the error al- 
leged is to the admission or to the rejeetion of évidence. An assignment 
of error in the admission of évidence eontained in a writing that had 
been marked by letter or number at the trial as an exhibit which spécifies 
the writing by the letter or number upon it only, and glves no informa- 
tion of the substance or nature of the évidence it contains, is InsuflBeient 
under thls rule. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. % 1097; Dec. Dig. 
I 405.*] 

*For other casée see eame topic & § nvmbsk îb Dec. & Am. Digs. 1S07 to date, & Rep'r Indexea 
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4. COXJBTS (§ 405*) FEDERAL COURTS— APPEAL AND ERROB— BRIEFS MTIST CTTÏ 

Pages op Eecoed Where Rulings and Exceptions abb Kecoeded, ob 
They Wili, be Disreoabded. 

Rule 24 of this courte requires the brlef to contaln a clear statement of 
the points of law or fact to be discussed with a référence to the pages of 
the record and the authorlties relied upon in support of each point The 
référence to the pages of the record t'equîred Is to the pages where the 
rulings and exceptions, if any, which présent the points, niay be found as 
well as to the pages where the assignmént of errors thereon are recorded. 

Where eounsel consider a point they présent too trivial to inspire them 
to find and cite in their brlef the place in the record where it was ruled 
upbn and preserved by exception, the court will net ordinarlly deem It of 
sufflcient importance to require it to search out the record of the rullng 
and consider it. 

fEd. Note. — For other cases, see Courts, Cent. Dlg. § 1097 ; Dec. Dlg. 
g 405.»] 

5. Evidence (§ 355*)^List of Bxpenses Vbeified bt Compétent Testimont 

May Become Admissible Evidence op Damages. 

A list of items of expenditures for materlals, or labOr, or services 
caused by the breach of a contract, may be so verlfled as to be admissible 
In évidence by thé testlmony of qualified wltnesses that thèse materials 
were purchased and thèse services rendered, that they were necessary, 
that thèse wltnesses Isnew theIr cost or value, and that at the times of 
thelr rendition they checked them on the list and found them to be cor- 
rectly entered there, although the Items were never entered upon any ac- 
couut book. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. §§ 1488, 1489; 
Dec. Dlg. § 355.»] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Action by the Ofeat Lâkes Engineering Works against the North- 
western Steam Boiler & Manufacturing Company. Judgment for 
plaintiff, and défendant brings errpr. Affirmed. 

H. B. Fryberger (Sullivan & Grant; on the brief), for plaintiff in 
érror. 

. W] D. Bailey (J. L. Washburri and, Oscar Mitchell, on the brief), 
for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORNj Circuit Judge. This writ of error challenges a judg- 
ment for damages for flelay in the construction of two boilers for 
a steamship. The Great Lakes Engineering Works, a corporation, 
had agreed to complète and deliver a steamship to the Cleveland 
Cliffs Iron Company at Détroit, in the state of Michigan, on July 
30, 1905, for $380,000, and to pay the Cliffs Iron Company for any 
delay beyond that date $100 per day for the first 10 days and $300 
per day for any delay thereafter. Thereupon the engineering works 
made two contracts with the Northwestern Steam Boiler Manufac- 
turing Company of Duluth, a corporation, for the construction and 
delivery of two boilers for the steamship. There was substantial 
évidence that before thèse contracts were made the engineering works 
informed the boiler company that it- was liable to pay $100 per day 
for the first lO days' delay after July 20, 1905, in the completion of 

'For other casea see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
' 150 Fed. xxxiil, 79 C. G. A. xxxlli. 
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the steamship, and $200 per day for ail delay thereafter, that it would 
hold the boiler Company for thèse stipulated damages if the com- 
pletion of the steamship was delayed by a failure of the boiler Com- 
pany to deliver the boilers in the time specified in the contracts and 
that with knowledge of and in view of thèse facts the boiler com- 
pany made its agreements. By the first of thèse contracts the boiler 
Company agreed in January, 1905, to construct and deliver the two 
boilers at the dock of the Engineering Works in Détroit on June 1, 
1905, for $13,450. On June 17, 1905, the boilers were not completed, 
and the boiler company was in financial difficulty when the parties 
made a second contract that the boiler company transfer the title to 
the materials which it had assembled for the boilers and to the incom- 
plète boilers to the engineering works, that the engineering works 
would pay for the materials and labor necessary to complète the boil- 
ers on the request of the boiler company, and would charge thèse pay- 
ments against the purchase price thereof ; that the boiler company 
would provide everything except the labor and materials for the com- 
pletion of the boilers, and would deliver them finished at the shipyard 
of the engineering works in Détroit on or before July 15, 1905 ; and 
that the engineering works on becoming dissatisfied with the progress 
of the work or whenever it should become évident that the boilers 
would not be completed by the time specified had the right to enter 
the plant of the boiler company, to use that plant to finish the boilers, 
afld to charge the expenses of their completion against the purchase 
price. 

There was substantial évidence that the steamship was completed 
ready for the boilers onSeptémber 23, 1905, and that the boilers were 
not delivered until November 23, 1905. On account of this delay, for 
which it was claiméd that the boiler company alone was responsible 
and on account of other delays in completing the steamship, the en- 
gineering works was compelled to pay, and did pay, to the Cliffs 
Iron Company, $13,300, and in this action it sought to recover of 
the boiler company, among other things, $G,000 on account of this 
delay. At the close of the trial, the court below denied a réquest 
of the boiler company to instruct the jury that the engineering works 
was not entitled to recover anything upon this claim for damages 
for delay, and this déniai is the subject of the most serions complaint 
of the trial of this case below. 

Counsel contend that the provision of the contract of June 17, 
1905, that the plaintiff below had the right to enter the plant of the 
défendant, to use it to complète the boilers, and to charge the ex- 
penses thereof against the purchase price whenever it became évident 
that the défendant would fail to complète the contract on time, fur- 
nish the only measure of damages for any delay of the boiler com- 
pany recoverable under this agreement. If the contract had never 
been completed, and if the plaintiff was seeking in this action to 
recover spéculative damages measured by the différence between the 
estimated cost of a completion that was never effected and the con- 
tract price, this argument might be worthy of more serious consid- 
ération. American Surety Company v. Woods, 105 Fed. 741, 106 
Fed. 263, 45 C. C. A. 282 ; Hunt v. Oregon Pacific Railway Corn- 
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pany, 36 Ped. 481, 1 L. R. A. 842. But in the case. in hand the boiler 
Company made an absolute covenant to complète and ideliver the 
boilers _6n a certain day. With the requested aid of the engineering 
Works, ît did complète and deliver them at a later day. Fatniliar rules 
of law and definite facts measure thé damages for this delay and 
the fact that the plaintiff had an option, which it never exercised, to 
take possession of the plant of thé défendant and to complète the 
work the boiler company had undertaken to do, did not deprive the 
engineering works of its right to recover thèse légal damages. An 
unexercjsed option to take possession of contract work and finish it 
in case of delay does not deprive a contractée of his right to recover 
damages "for tbe delay in finishing it of a contracter who complètes 
it afterthe day specified for its completion. 

_ In support of the denied instruction, counsel argue and cite author- 
ities whiéh to them seem' to support their viewS to the effect that the 
amoimt of $100 per day for the first 10 days' delay and $300 per day 
for delày thereafter, is se out of proportion to the price of the boil- 
ers, aiid: to the profit of the boiler company upon their construction 
that it ÈOtild not hâve beén in the contemplation of the parties that 
the boiler company should pay this amount Unless it: expressly agreed 
to do. 'so, or uhless it contracted so to do impliedly by reason of no- 
tice to it that it would be held liable for thèse damages, or unless 
the whole transaction showed that the boiler company consented to 
become, liable therefor. The questions raised by thèse contentions 
are not novel. They hâve been exhaustively considered and dis- 
cussed, and hâve beenrepeatedly decidéd by this court. A recon- 
sideratioïl df them in the light of the authorities cited by counsel for 
the boiler company bas served but to confirm our opinion thât thèse 
are the rules of law applicable to this issue of the measure ôf dam- 
ages:- ,.,,.;. 

(1) Those damages which are the natural and probable resuit of 
a breachiof a contract, those which the parties may reasonably an- 
tjcïpate as the : effect of the breach under the particular circumstan- 
tes of the icase which are known to them when the contract is made, 
and those only, may be refcovered in an action upon a contract. Rock-» 
efeller V. Merritt, 22 C. C. A. 608, 617, 76 Fed. 909, 918, 35 L. R. 
A. 633, and cases there cited. 

(2) In the absence of proof ahunde of knowlèdge by the de- 
faulting; pàrty at the time the contract is made of spécial circumstan- 
ces which make other damages the natural and probable efïect of à 
breach, suçh damages only as are implied by the contract itself, such 
as would naturally flow f rom its breach in the usual course of things, 
such as would reasonably be anticipated by the parties to such con- 
tracts in the :great multitude of such cases, and such damages only, 
may be recovered. Drug Co. v. Byrd, 92 Fed. 290, 34 C. C, A. 351; 
Railroad eo.'iv.iBucki, 16 C. C. A. 43, 46, 68 Fed.-864, 868; -Hadley 
V, Baxendale; 9 Exch. 341, 354, 356; Primrose v. Telegraph Go., 154 
U. S. 1, 29, 14 Sup; Ct. 1098, 38 L. Ed. 883; The Ceres, 19 C. C. 
A. 243, 72 Fed. 936, 943 ; Boyd v. Brown, 17 Pick. (Mass.) 453, 461 ; 
Ingledew v. Railroad, 7 Gray (Mass.) 86, 91 ; Railway Co. v. Mud- 
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ford, 48 Ai-k. 503, 3 S. W. 814, 816; Kempner v, Cohn, 47 Aric. 
519, 527, 1 S. W. 869, 58 Am. Rep. 775. 

(3) Proof of knowledge by the defaulting party at the time he 
makes the contract of spécial circumstances which make damages 
other than those implied by the contract, and naturally flowing from 
it, the natural and probable effect of its breach, will warrant the 
recovery thereof. Boutin v. Rudd, 27 C. C, A. 536, 83 Fed. 685; 
Central Trust Co. v. Clark, 34 C. C. A. 354, 93 Fed. 293, 297 ; Ac- 
cumulator Co. v. Dubuque Street Ry. Co., 13 C. C. A. 37, 64 Fed. 
70, 78 ; McDonald v. Kansas City Boit & Nut Co., 79 C. C. A. 298, 
149 Fed. 360, 365, 8 L. R. A. (N. S.) 1110; lowa Mfg. Co. v. B. 
F. Sturtevant Co., 89 C. C. A. 346, 162 Fed. 560, 463, 18 h. R. A. 
(N. S.) 575. 

In the case last cited, the very question in hand, the question whether 
or not one who contracted to furnish machinery for a builder who 
was, with knowledge of the contracter when he made his agreement, 
liable to pay $35 per day for any delay in completing the building, 
was liable to pay thèse damages for such delay caused by his failure 
to furnish the machinery at the stipulated time, was argued, consid- 
ered, and decided, and in our opinion rightly decided in f avor of the 
builder. 

There was évidence in the case at bar for the considération of the 
jury to the effect that, before the contracts in suit were made, the 
laoiler company was notified that the engineering works was liable for 
$100 per day for the first 10 days' delay in the comoletion of the 
steamship and for $300 per day for any delay thereafter, and that, 
if by its failure to complète and deliver the boilers at the time fixed 
by the latter contract it caused such a delay in the completion of the 
steamship, the engineering works would hold it liable for those dam- 
ages. In the absence of évidence to the contrary, thèse damages appear 
to hâve been moderate and reasonable. They were stipulated to be 
the damages for the loss of the use of a steamship worth $380,000, 
and they do not appear to hâve had any of the attributes of a penalty. 
The conclusion is that there was no error in the refusai of the court 
to instruct the jury that the boiler company was not liable for that 
portion of thèse damages which it caused the engineering works to 
suffer. 

When the boilers were delivered at Détroit on November 23, 1905, 
they had not been completed or tested. They were placed in the steam- 
ship which was awaiting them, a trial trip was made, and it was then 
found that the boilers were leaking, and that considérable work must 
be donc upon them before they would be fit for use in propelling 
the ship in the practical work of navigation. There was substantial 
évidence that it was necessary to do this work while the boilers were 
iii the steamship, that it was so late in the season whey they were 
received that it was necessary to lay up the ship for the winter in 
order to carry on this work, and that the engineering works was com- 
pelled to go to the expense of about $955.73 in laying up the ship and 
to the expense of $8.74 for car fare of the men engagea in this work 
and to repaint a portion of the ship in order to properly complète the 
boilers. In the completion of this work it assisted the boiler company. 
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The latter company sent one of its employés from Duluth to Détroit 
to superintend and to labor at this work, which was finished about 
February 10, 1906. 

Counsel insist that there was fatal error in the trial of this case, 
in that the court silbmitted the plaintiffs claim for thèse items to 
the jury when they were not pleaded and when they were too re- 
mote and incpnsequential to form the basis of légal injury. After 
the verdict, the court below requited the plaintiff to reduce, and it 
did reduce, its judgment by the amount which it claimed for the re- 
painting, so that the question concerning that item is no longer at 
issue. Gpunsel for the •' plaintiff in error set forth in their brief a 
copy, takèn ■ from thèîr assignments of error, of certain spécifications 
of çrror upon which they say that they rely, and they add at the 
eritj'of sotiié ôf theni the pages of the record where the: rulings they 
quéâtioiï riiay be found whilè no pages are stated at the end of others. 
At a^^Aibsequent page in the brief, they présent their point upon the 
lack of pleading, and cite by nurhber only 19 of thèse spécifications 
of errOr that they claim i-aise the questions of the submission of the 
items hère xhallengèd to the jury. At the expense of considérable 
time,we'hâVe examined each one of thèse 19 spécifications by turning 
back from the place where this point is made in the brief to the cop- 
ied spécifications in the earher part ôf thé brief, finding there the 
numbèrs of the pages in the record and then reading those pages 
to asçertain how, when, and where this objection, on the ground that 
thèse items were riot pleaded, was madë and ruled. We f ail to find 
in any pâ:çe bf the record sospecifiedâhy objection to the admission 
of the 'évidence of thèse items on the ground that they were not 
pleaded.' 'We do find, howeyer a statemerit in the spécifications that 
the court Was i;equested to instruct the jury that they cotild allow the 
plaintiff no item of damages' not inclùded in those pleaded in the 
complainte and also a statement that the court was requested to charge 
the jury that there could be no recovery ùpon thèse items. But we 
find no référence to any page of the record on which this or any other 
request found in thèse 19 spécifications, or any exception to a re- 
fusai to g"ive any df them appears in the record and this record con- 
tains 486 printed pages. It seems to us that this brief fails to com- 
ply with rule 34 of this court which requires "a brief of the argu- 
ment exhibiting a clear statement of the points of law or fact to be 
discussed with a référence to the pages of the record and the author- 
ities relied ùpon in support of each point." The référence to the pages 
of the record required where rulings on the trial are challenged 
are to the pages where ^ the rulings made and the exceptions takea 
were recorded (Sipes v. Seymôùr, 76 Fed. 116, 118, 23 G. C. A: 90), 
as well as to thbse where the assignment of the errors was recorded. 
A référence to 19 différent spécifications of error to présent the point 
that two iteitia were submitted to the jUry without pleading, imposing 
ypon thé court the labor of hunting through the pages of the record 
named at the énd of each spécification in vain for any objection or 
exception' folinded upon the point suggested, impresses the mind forci- 
bly with the fàct that this point was not deemed of very serious 
import by the counsel presenting it. If earnest objection had been 
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made when the évidence upon thèse items was first presented that 
they were not pleaded, the court might, and probably would, hâve 
permitted the plaintiff to amend its complaint and to plead them, 
and, if the judgment should now be reversed for this failure of 
pleading and a new trial should be ordered, it is probable that the 
court below would allow such an amendment before that trial could 
be had. As counsel do not seem to hâve deemed this objection of 
sufficient importance when they made their brief to hunt through this 
record and clearly point eut the place therein where the objection 
upon this ground was made and an exception was taken to the 
décision overruling it, this court déclines to search it out, if it may 
be found, and to reverse this judgment on account of it. Where 
counsel for the plaintifï in error considers a point they urge too trivial 
to warrant them in finding and citing the spécifie place in the record 
where it was presented and preserved by exception, the court will not 
deem it of sufficient importance to require it to search that place out. 
Hôge V. Magnes, 85 Fed. 355, 358, 29 C. C. A. 564, and cases there 
cited. 

Moreover, many of the 19 spécifications which relate to the ad- 
mission of évidence regarding thèse items, notably numbers 52, 54 
and 62, which challenge the admission of exhibits C, C-1, C-2, C^3, 
C-5, C— 6, and C-7, présent no suggestion of the character or the 
substance of the évidence they contain. and thus fail to raise in this 
court the question of their admissibility because the spécifications 
do not "quote the full substance of the évidence admitted or re- 
jected" as required by rule 11. It is not intended to so interpret 
this rule as to make it burdensome upon practitioners. It was not 
necessary that counsel should haye inserted in thèse spécifications the 
entire exhibits or any large part of them. A statement of the nature 
or substance of the évidence they contained in two or three lines 
would hâve been sufficient. But a mère référence to the exhibits 
by their numbers gives the court no indication of the character of 
the évidence and is a disregard of both the letter and the spirit of 
the rule. For thèse reasons the trial of this case may not be, and 
in our opinion ought not to be, set aside because the items of the 
expense of laying up the steamship and of paying the car fare of 
the laborers were not specifically pleaded. 

Were thèse items so remote and inconsequential that they could 
not form the basis of légal injury? If the boilers had not been com- 
pleted until the spring of 1906, the damages for the delay in com- 
pleting them at the rate of $300 a day would hâve run on by the 
terms of the contract through the winter. There was substantial 
évidence that the boilers could not be finished before the winter ar- 
rived, and it was necessary to lay up the ship before that time in 
order to protect it and to complète the work upon the boilers. The 
expense of laying up the ship and of paying the car fare of the 
laborers was much less than the stipulated damages for an extended 
delay in the finishing of the boilers. It is an established fact, of 
which the boiler company had full notice when it made its contracts, 
that it is necessary to lay up a steamship on the Great Lakes when 
it has once been placed in the water before the freezing weather of 
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winter comes. , The necessity df layîng up this ship for the purpôse 
of cohifUèting' thé boilers therein was the natural and necessary effect; 
of the boilër: company's delay in completing them, and in our opinion 
the expenses thereof and the car f are of the laborers employed in 
the work of laying up the ship to complète the boilers were not too 
remote bf inconsequential to form a basis for the recovery of damages 
for thei delay. 

Conlplaint is made that the court submitted to the jury évidence 
that the' plaintiff paid $1,000 fof.'the carriage of the boilers from 
Duluth to Détroit,- $530 for marine insurance on them on their trip 
down thè lakes, $125 to the càptain of the steamer Boyce which 
carried the 'boilers to reimburse hiin for money he paid to the cap- 
tain of another boat to induce him to vacate a slip, ait Duluth in or^- 
der to enable the boiler çompany to commence loading the boilers 
earlier, $1,500 to the steamer Mary Boyce tO induce her to wait 
on her, là^t trip down the lakes in the fall of 1905 until the boiler 
Company -could load the bôilefs upon her, and $3,554.55, to complète 
the boilers after they arrived at Détroit. But the boiler company 
had contracted fo finish thèse boilers and to deliver them at Détroit. 
The engineering works and the boiler company were liable to pay 
$300. per day iàr delay in this completion and delivery, and a review 
of the record cônvinces that there was substantial évidence that ail 
thèse expenses were necessary, that they were the natural and proba- 
ble efïectx>f the boiler company's disastrous delay, and that it was 
the province; of the jury to détermine the questions whether or not 
the boiler comparty's delay was thé proximate cause of the payment 
of thèse expenses by the engineering works, whether or not they were 
necessary expenses to secure an early completion of the boilers and 
what the arriounts' of thèse expenses were. There was no error in 
the submission of the évidence upon thèse qu«;stions nor in the sub- 
raission of'fhese issues to the jury. 

The -next alleged error is that the court granted the motion of 
the plaintiflF to ; strike ont a portion of the answer of the boiler com- 
pany wherein.it pleaded excuses for its delay in the construction 
of the boil-ers prîor' to June 17, l&OS, the date of the second contract. 
But the: second rfcontract was in writing. It was concise in expression 
and clear in meaning, and by its terms it fixed the measure o;f the 
boiler company's obligation at the completion -and delivery of the 
boilers at Détroit on July 15, 1905. AU previous oral negotiations 
for the construction and delivery of thèse boilers were merged in 
this agreement, and ail previous delays and damages were thereby 
waived or released; so that the excuses for thèse earlier delays set 
forth in the i^ricken portion of the answer wiere immaterial, and 
were rightlyremôved from it.by the order of thçi court. 

The sixth point in the brief of çounsel for the boiler company is 
that the construction of this coptraetof June 17, 1905, and the entire 
theory on , which this case was itried below, were fundamentally 
wrong, thât the true effect of th^t agreement was to make the boiler 
company the agent of the engineering works to finish the boilers, 
that its only obligation was to furnish its shop, tools, and superin- 
tendence, for which it was to receive the différence between the 
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cost of the boilers and their price, $13,450, if the cost was less than 
that sum, while it was to receive nothing if the cost was more than 
that sum. It is assigned as error that the court below sustained 
a demurrer to two counterclaims of the défendant founded on this 
theory and excluded évidence in support of them — one for materials 
and the other for labor furnished by the boiler company in the 
manufacture of the boilers. Let us consider the situation and cir- 
cumstances of the parties at the time they made this June agree- 
ment and the provisions of that contract, and see if its true meaning 
can be that the engineering works thereby made the boiler com- 
pany its agent to complète thèse boilers. The : boiler company was 
bound under the contract of January, 1905, to finish thèse boilers and 
to deliver them at Détroit on June 1, 1903, for $12,450. It had assem- 
bled a large part of the materials for and had commenced the construc- 
tion of them, but it had not advanced far toward their completion when 
this second agreement was made. It was then in financial difficulty, 
and feared suits by its creditors and the seizure of thèse materials and 
the incomplète boilers by some process of the court. In this state of 
facts, it made this written contract with the engineering works in which 
the foregoing facts were recited and which contain thèse terms: The 
boiler company conveyed the boilers and the materials to the engi- 
neering works. It agreed to furnish everything except the labor and 
materials for the completion of the boilers and to superintend and 
push the work thereon to completion in accordance with the spécifica- 
tions of the January contract, except that the boilers were to be de- 
livered complète at Détroit on or before July 15, 1905, instead of on 
June 1, 1905, and that the engineering works might take and use 
its plant and tools to finish them in case of unreasonable delay. The 
engineering works agreed to pay for the materials necessary to 
finish the boilers and to pay for such of the labor thereon as the 
boiler company should request it to pay for and after the boilers 
passed inspection to pay to the boiler company the différence between 
the amounts the engineering works expended for labor and ma- 
terials and the contract price of the boilers. It agreed to pay for 
this labor and materials directly to the parties furnishing it, or that 
thèse payments might be made by thé boiler company as its agent, 
and proper vouchers taken and immédiately tumed over to it. The 
contract contained a stipulation that the January agreement should 
be modified, thereby, and it contained no other provisions material to 
the question under discussion. As the contract expressly made the 
boiler company the agent of the engineering works in the single in- 
stance of its payment for materials and labor, this provision, under 
the familiar rule that the expression of one excludes another, forbids 
the implication that it was its agent in any other respect. The pro- 
vision of the contract that the engineering works should pay to the 
boiler company in addition to the cost of the materials and the 
labor the différence between that cost and the purchase price of the 
boilers is inconsistent with the theory that the contract of purchase 
was avoided and the relation of agency established, and, when the 
two contracts are read together and ail the parts of each are given 
due considération, as they must be to ascertain the true meaning 
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of the parties in the 'latèr one, the conclasion îs irrésistible 'that their 
intent and meaiiing wàs that the boiler company agreedvto, complète 
and deliver the boilers at Détroit by July 15, 1905, and the engineering 
Works contracted ito pay for them by paying for the materials and 
labor andthen paying to the boiler company thé différence between 
the amoimt of those payments and the purchase price. This was the 
construction of this agreement upon which the court below tried the 
case, sustained the demurrer to the counterclaims and excluded the 
évidence in support of them, and there was no error in that interpré- 
tation or in those rulings. 

Counsel argue that the court erred b'ecause it admitted in évidence 
exhibits C. C-1, C^2, C-S, C-4, G-5, C-6, and C-7, and they cite 
spécifications 52, 54, 58,: ànd 63 of theîr assignment of errors as the 
basis of their contention. Thèse spécifications are defective, but 
we hâve examined the exhibits which are itemized statements of 
the plaintiff's claims and the évidence concerning them and are of 
the opinion that there was no errôr in their admission because many, 
if not allj of the items they contain were verified by witnesses who 
personally knew that the work there specified was done, who knew 
its value and who testified to the efïect that they saw it done by 
the engineering Works, that it was necessary in order to properly 
complète^ the boilers, that it was of the value or of the cost stated 
in thèse exhibits, and that at the time it was done they checked thèse 
items over on thèse exhibits and found them to be Correct. The ob- 
jection hère urged to the exhibits is that they were not the books of 
account of the engineering works so verified as to be admissible as 
such under the Minnesota statute. Let that fact be admitted, nev- 
ertheless, one who knew that items of labor or service written out 
on a list were actually rendered, who knew their cost or value and 
who checked them on thé list at the time they were rendered and 
found them to be correctly listed might lawfuUy testify to those 
facts and thereby make the list admissible in évidence for the con- 
sidération of the jury, although the items were never entered upon 
any books of account. In that way thèse exhibits, at least to the 
extent of the items so verified, were rendered admissible in évidence, 
and it would hâve been prejudicial error to hâve excluded them. 
It is said that the court erred because it ref used to grant the re- 
quest of the défendant below to instruct the jury that they could 
not allow the plaintiff any recovery on account of an item of $60Q 
attorney's fées set forth in the complaint. But there is no référence 
in the brief to the place where this request and the exception to its 
refusai may be found in the record, there was no substantial évidence 
in support of this item of $600, and an examination of the record 
satisfies beyond doubt that no préjudice could hâve resulted from the 
failure to grant the request. ■ ; ; 

Counsel for the plaintiff in error hâve presented 107 specifica^ 
tions in their assignment. : AU those upon which they assert reliance 
in their brief or argument hâve been examined and considered and 
thôsé of substantial importance hâve been discussed. This discus- 
sion and the décision of the questions treated therein hâve disposed 
of nniny minor questions presented by spécifications not quoted, and 
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the conclusion is that the record discloses the fact beyond doubt 
that there was no prejudicial error in the trial of this case below, 
and that the judgment there rendered must be afïirmed. 



OHIO COUNTY, KY., v. BAIRD. 

(Circuit Court of Appeals, Stxtli Circuit July 13, 1910.) 

No. 2,033. 

1. CoTTNTiES (§ 171*) — Notes— Défenses— Want of Oonsideratioit. 

A note purporting to be slgned by a county fiscal court may be de- 
fended against for want of considération, whetlier it was to talte ttie 
place of a note pald or for claims against the county not allowed by the 
proper authorlty. 

[Ed. Noté. — For other cases, see Countles, Dec. Dig. § 171.*] 

2. CouNTiES (§ 50*) — Fiscal Ooukts—Powers— Délégation. 

Under St Ky. 1894, § 1834, vesting the corporate powers of counties 
In the fiscal courts, a power from a court to two of Its members to as- 
certaln the amounts of claims held against a county by plalntiff, and to 
settle wlth hlm, was an Invalld attempt to delegate power Involvlng the 
exercise of discrétion conflded to the court, in the absence of proof of the 
origln and nature of the claims. 

[Éd. Note. — For other cases, see Counties, Cent Dlg. § 61; Dec. DIg. 
§ 50.*] 

S. Evidence (§ 178*) — Secondabt Evidence— Lost Claims. 

Ob proof of loss of claims against a county, secondary évidence is ad- 
missible in a suit to recover on them. 

[Ed. Note. — For other cases, see Evidence, Cent DIg. §§ 580-594 ; Dec. 
Dig. S 178.*] 

In Error to the Circuit Court of the United States for the Western 
District of Kentucky. 

Action by A. B. Baird against Ohio County, Ky. Judgment for 
plaintiff, and défendant brings error. Reversed. and new trial 
awarded. 

Ernest Woodward, for plaintiff in error. 
R. W. Slach, for défendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
McCAIvL, District Judge. 

WARRINGTON, Circuit Judge. Baird, a citizen and résident of 
Oklahoma, recovered judgment in the court below against the county 
of Ohio, Ky., on the following instrument : 

"On or before the flrst day of August, 1894, the Ohio county fiscal court 
and Ohio county promises to pay to the order of A. B. Baird at the Beaver 
Dam Deposlt Bank flve thousand eight hundred and nlnety-two dollars and 
forty-three cents ($5,892.43), out of the flrst of the county levy of 1894, col- 
lected by the sherifC o£ sald county as per order of sald court made at its 
January, 1904, term. Ohio County Fiscal Court; and 

Ohio County Court, 

"By Jno. P. Morton, G. W. Martin." 

*For otber cases see same toplc & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indezei 
181 F.— 4 
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The parties stipulated that the issues of fact might be tried and 
detertnined by the court without the intervention of a jury. The 
court stated its findings of fact and conclusions of law separately; 
and the présent proceeding in error was brought to reverse the judg- 
ment. 

The controlling issue is whether the county ever received any con- 
sidération for the note. By the second paragraph of the original pé- 
tition it was alleged that the county was indebted to Baird on "account 
of claimS and interest, which he held against said county" exceeding 
$11,000, and that on the 6th day of January, 1894, at a regular term 
ôf the fiscal court of the county, the court made an order appointing 
two commissioners to settle with plaintiflf and exécute a note of the 
county and court for the sum ascertained and payable as stated in the 
note. A demurrer was sustained to this portion of the pétition, on 
the ground that it did not state that the indebtedness "arose f rom the 
construction, repair or maintenance of some one or more of the util- 
ities" of the county which were within the jurisdiction and control 
of the fiscal court. An amendment was filed, stating that prior to 
Januàry 6, 1894, the fiscal court had employed persons to make re- 
pairs upon property in and belonging to the county, to wit: 

"The Jall, courthouse, and poorbouse building, and to bulld and repalr 
bridges and do work upon the publie roads In said county and to care for and 
maintain the slçk paupers thereln, and *greed to pay said persons therefor 
a stîiH exceeding $11,000, and prior to said date had made varions and numer- 
ous orders for payment to them of said, sunis ail of which orders and Touch- 
ers therefor had been duly asslgnôd, transferred, and deliveréd to this plaln- 
tifC prior to said date." ' 

By the answer it is denied that on January 6, 1894, the county was 
indebted to Baird in the sum alleged or in any other sum "in excess 
of $5,580.85." The allégations of the amendment to the pétition just 
stated are denied, and it is denied that Baird deliveréd to the commis- 
sioners any vouchers or évidences pf indebtedness , in excess of $5,- 
580/85. It is admitted by the answer that plaintifï held daims amount- 
ing to the sum last mentioned, and that two commissioners to whom 
they had been referred dehyered ^o plaintifï a note of the Ohio county 
fiscal court, signed by thé comrnîssïoners, for the fum stated, with 
interest from January 10, 1894, until paid, and, that plaintifï accepted 
the note irt fuîl Settkment of ail claims against ithe*, county. 

The note sued on difïers in form from the one thùèi admitted in ihat 
the latter bore date of exécution, and was for a less amount. There 
is conflict in the testimôny concerning thèse two notée, the county 
claiming that the total indebtèdhess equaled only the face of the note 
admitted, and that the note' sùed 6î1 was giveri in lieu ôf the first one 
in conséquence of certain f alsë ând f raudulent représentations made 
to the conrniissiojiers by plaintifï to the effect that the first note was 
irregular an^ informai and not capable of being negotiated or dis- 
counted; that: the second note was drawn so as to.include the inter- 
est from the 'date of the first note until the day fixed for payment oî 
the second, August 1, 1894, or $5,893.43 ; that plaintifï promised to 
surrender the original note but failed to do so, representing to the 
fiscal court iater that the first note had been lost or destroyed; and, 
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further, that plaintiff in fact discounted the first note and so obtained 
the only money that was due to him from the county, and the county 
subsequently paid that note in full. The suit on the note in issue was 
not commenced for more than 13 years after maturity, and much is 
said in explanation of this delay. The court below found against the 
county on the question of fraud. 

It must be conceded that the county by its answer, as we under- 
stand it, places itself in the anomalous position of having paid the 
very note that it allèges was to hâve been surrendered in lieu of the 
note in suit. The note which was admittedly paid does not appear 
to hâve been offered in évidence. But since it is undisputed that two 
notes were delivered as before pointed out, and that Baird received 
in money the face value less discount of the note subsequently paid 
by the county, it is clear that the note in suit is open to the défense 
of want of considération, no matter whether it was to take the place 
of the note paid or was given for claims made against the county, and 
not sanctioned by any agency compétent to commit the county for 
their allowance or payment. 

So far as we shall consider the défense of want of considération, 
the test will be found in the state of proof as to the nature and his- 
tory of the claims against the county, which it is alleged Baird sur- 
rendered. Apparently it was as necessary to require proof in sup- 
port of the averments of the amendment to the pétition concerning 
thèse claims, as it was to sustain the demurrer to the original pétition 
for lack of such averments; for a copy of the note was set out and 
averment of its exécution ând delivery was made in the pétition. In 
referring to those claims in the opinion below, which was handed 
down with the findings of fact, it was said: 

"The plaintiff introduced no direct testlmony tliereon, and it Is objeeted 
that there is euch a failure of proof as must resuit in a judgiaent for tlie 
défendants." 

And the most that is claimed on behalf of plaintiff in this regard 
is that he testified: 

"Q. State to the court the amount of the claims which y ou held against 
Ohio county at the date of the exécution of this note? A. The claims and 
interest amounted to somethlng over $11,000, and those claims were care- 
fuUy gone Over by the committee that settled with me, and received and ex- 
ecuted those notes at one and the same time." 

Manifèstly this does not tend to show either the nature of the 
claims or whether they originated in any order of the fiscal court. 

As we understand the opinion, the court based its findings touch- 
ing the chàracter and sufflciency of the claims upon "presumptions 
arising from the other testimony." The other testimony is alluded 
to in this way : 

'Tirst, that the properly authorized agents of the county executed a note 
for the amount sued on ; second, that such action, especially at this late day, 
should be presumed to hâve been proper and to hâve been based upon the as- 
certalument of ail the facts necessary to warrant that action ; and, third, 
that in January, 1894, the claims were surrendered to the défendant in lieu 
of the notes the county then executed. * • * " 
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Now, one of the important questions of law urged in this court 
is whether the note was executed by "properly authorized agents"; 
and one of the vital issues of fact in the court belôw was whether 
claims in excess of the amount of the first note were in truth sur- 
rendered and above ail what kinds of claims were comprised in the 
alleged excess. Turning to the only order made by the fiscal court 
which purports to hâve authorized settlement to be made with Baird, 
it appears that at a regular term of the court held January 6, 1894, 
in the courthouse at Hartford, there- were présent John P. Morton, 
Judge, and the following magistrates : Awtry, Bolirig, Bennett, El- 
lis, Myers, Martin, McKinley, Render, Turner, Stevens, and Wood- 
ward; and it was — 

"Oi-deréd that Judge John P. Morton and Esqtilre Geo, Martin, be, and they 
are, appointed eommlssionérs to settle with A. B. Baird' the claims held by him 
against Ohio county. They wlll ascertain, the amount of.said claims and ex- 
écute à nfttp of the eounty and court therefore, payable at the Beaver Dam 
Deposlt Ëàùk on or before August 1, 1894, otit Of the first money collected 
of the bbunty levy for the year 1894. Said' commissionérs will Include In said 
note ail the claims of said Baird and the interest thereon. ThesherifE of Ohio 
eounty is ordered and direcled to pay said note with the, flrst of the 1894 
co'unty levy collected by hlm." 

It is not claimed that any report of what was done under the or- 
der waSs ever made tothe court, efxcept an oral crie to the effect that 
the Bèat'ef Dam Deposit Bank would not take the • note Baird had 
first recèivèd. The only perceivablé relation that this report had td 
the clàimâ, assuming thâ^t it was- made, was to limit their amount to 
the face ôî the first note, not to disclose their character. Hence no 
question of adoption or ratification by the court can arise. Are the 
acts of the fiscal court and of its two commissionérs as indicated by 
the présent record entitled to the presumptipns.indulged by the learned 
trial court ? Must it be presumed that claims which had been sanc- 
tioned by the court so as to bind the eounty were surrendered for the 
note in suit? The answer to thèse questions must dépend upon the 
statutory power of the fiscal court and the nature of the power at- 
tempted to be delegated. 

Section 1834, Ky. St. (Ed. 1894, Barb. & Car.) p. 688, enacts : 

"Unless otherwise provided by law the porporate powers of the several 
counties shall be exercised by the fiscal courts thereof respectively." 

Section 1837 requires not less than a majority of the members to 
constitute a quorum for the transaction of business, and provides 
that no proposition "shall be adopted unless by the concurrence of at 
least a majority of the court présent," Section 1839 confers power 
on the fiscal courts to levy certain taxes, and section 1840 is as fol- 
lows : , ■ . ; 

"The fiscal court shall hâve jurlsdlctlon to appropriate eounty funds au- / 
thorized by law to be appropria ted ; to erect and keep in repair necessary | 
pviblic buildings, secure a sufflcient Jall and a comfortable and convenient ; 
lîlace for holding court at the eounty seat ; to erect and keep in repair bridges i 
and other structures and superintend the same ; to reguJate and control the ^ 
fiscal affairs and property of the eounty ; niake provision for the mainte- | 
nance of the poor, and prôvide a poor house and farm, and provide for the ; 
good condition of the highways in the eounty, and to exécute ail of its ordera 
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«consistent with the law. aud witliin its jnrisdictioTi, and sliall hâve jurlsdic- 
tion of ail such otlier matters relating to the levying of taxes as is by any 
siiocial act now conferred on the county court or court of levy and claims." 

Section 1843 provides for records of meetings and for reading and 
signing them. Section 1843 provides that : 

"Xo minute or order of the fiscal court shall be valid untll the same be 
signed as aforesaid, nor unless the record shows by whom the court was held." 

It is plain that thèse courts arc officiai bodies of spécial and limited 
statutory powers and jurisdiction. Our attention has not been called 
to any statute which purports to authorize such a court to issue prom^ 
issory notes. It is true that those courts are empowered to refund 
certain previously authorized debts; for instance, by section 1853 the 
court tnay call in certain outstanding county bonds and issue and 
substitute therefor new bonds of thé county; also by section 1857 
the court may issue bonds to fund certain county debts contracted in 
the building, repair, etc., of a courthouse, jail, or other public build- 
ing, bridges, or turnpikes. But it is to be observed in the first place 
of ail of thèse enactments that they conf er power on the fiscal courts, 
and in the second place that the powérs so conferred are discretion- 
ary and seemingly are to be exercised by the courts themselves. Fur- 
ther, the very mode and limitations prescribed for the issue and sale 
(sections 1855-1857) of thèse securities négative any idea of express 
authority in any such court to issue promissory notes like the one in 
question to holders of claims against the county and in settlement 
thereof. 

The Court of Appeals of Kentucky holds that the fiscal courts shall 
exercise théir powers strictly in accordance vi'ith the statutes, and that 
persons dealing with them must at their péril take notice of the law 
of their création. Illustrative of this rule is the décision in Perry 
County v. Engle, 116 Ky. 594, 598, 76 S. W. 383, 383 : 

"Ail persons must take notice that a county can contract only in the man- 
ner and by the person and l:or the purposes expressly provided by the statute." 

See, also, Banville, etc., T. R. Co. v. Lincoln Co. Fiscal Court, 77 
S. W. 379, 35 Ky. Law Rep. (pt. 3) 1163; Crittenden County Court 
V. Shanks, 88 Ky. 475, 478, 11 S. W. 468. In Claiborne County v. 
Brooks, 111 U. S. 400, 406, 4 Sup. Ct. 489, 491, 38 L. Ed. 470, Justice 
Bradley had occasion to pass upon a doctrine announced in the court 
below in the trial of that case that "the power of a county to erect 
a courthouse involves and implies the power to contract for its érec- 
tion, and the power to contract involves and implies the power to ex- 
écute notes, bonds and other commercial paper as évidence or secu- 
rity for the contract," and to say: 

"We cannot concur In this view. The érection of courthouses, jails, and 
bridges is amongst the ordinary political or administrative duties of ail eôun- 
ties ; and from the doctrine of the charge It would necessarily follow that ail 
counties hâve the incidental power, without any express législative author- 
ity, to issue bonds, notes, and other commercial paper in payment of county 
del)ts and charges ; and, if they hâve this power, then such obligations is- 
sued by the county authorities and passing into the hauds of bona flde holders 
would preclude the county from showing that they were issued improperly, 
or without considération, or for a debt already paid; and it would then be 
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In the power of such authorltles to utter any amount of sueh paper, and to 
fasten irretrlevable burdens upon tlie county wlthout any benefit reeeived. 
Our opinion is that mère politieal bodies, constituted as countles are, for the 
purpose of local police and administration, and havlng the power of levylng 
taxes to def ray ail publie c^iarges created, whether they are or are not f or- 
mally invested with corporate eapaeity, hâve no power or authority to make 
and utter commercial paper of any kind, unless sueh power Is expressly con- 
ferred upon them by law, or clearly implled from such other power expressly 
given, which cannot be fairly exercised wlthout it." 

Notwithstanding this clèar expression of the settled law, it might 
be conceded for the purposes of this. case that the fiscal court could 
itself hâve issued or pron^ided in the manner stated in its order for the 
issue of this particular note, in case it were proved that the note was 
issued as évidence of pre-existing and outstanding debts of the county 
to that amount, which had been considered and approved by the 
court. Indeed,it might be assumed . that recovery coul4 be had on 
such acts of the court. But : this simply accentuâtes the necessity 
for independent proof. It does more; it affects the présumptive or 
probative weight of the instrument in dispute. It is not the case of 
a promissory note issued in the exercise of explicit power; but still 
we should not as at présent; adyiged (without regard to the question 
made touching the form of the instrument) be inclined to hold that a 
mère substitution of évidence of a just and vahd debt should require 
the formality of a new suit based on the original évidence of the 
debt. 

Furthermore, the nature of the power attempted to be delegated 
by the order of the fiscal court aflfords another test of the weight of 
presumption touching the acts of the commissioners. The power 
was as before stated to "settle with A, B. Baird the claims held by 
him against Ohio county," and to "ascertain the ampunt of said 
claims," and "include in said note ail the claims * * * and the 
interest thereon." Neither the character of claims norterms of set- 
tlement seeni to hâve concerned the court. It was not stated that 
the claims held were claims that the court had ever remotely sanc- 
tioned. Ail questions relating to the légal sufficiency of the claims 
and the réasonable worth bi the labor or materials they purportéd to 
represerit'weré questions clearly within the scope of the power as del- 
egated. Suëh latitude of authority would seem plainly tô' involve the 
exercise of corporate powers of the county and through an agency 
not designated by any statute of which we are advised. 

It foIlows,that,'on the face bf the order and in the absence of proof 
of the origirt ahd nature of the claims, there was a futile attempt made 
to delegaté power involving the exercise of discrétion and judgment 
confided tô the court itself. City of Bowling Green v; Gaines, 133 
Ky. 563, 566, 96 S. W. 853; Birdsall v. Clark, 73 Ni Y. 73, 76, 39 
Am. Rep. 105; State, Danforth Bros. v. City of Patersoh, 34 N. J. 
Law, 163, 168; Neill v. Gâtes, 152 Mo. 585, 594, 54 S; W. 460 ; JeW- 
ell Belting Co. v. Village' of Bertha, 91 Minn. 9, 11, 97 N. W. 424; 
Continental €onst. Co. v. City of Altoona, 93 Fed. {3rd Circuit) 822, 
35 C. C. A. 27; Blair v. City of Wâco, 75 Fed. (5th Circuit) 800, 
21 C. C. À. 517; 1 Dill. Mun. Corp. (4th Ed.) §• 96; Cooley, Const. 
Lrim; (6th Ed.) p. 348 ; and in State ex rel. Traders' Nat. Bank v. 
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Wintei', 15 Wasîi. 407, 409, 412, 46 Pac. 644, may be found an illus- 
tration of a distinction to be observed in the présent case between 
an ordinance or order in which the discrétion of the ordaining body 
is exercised and only a ministerial function delegated, and an order 
like the one under discussion. 

We are not convinced that the circumstances attending the delay 
in commencing the action on the note in suit augment the evidential 
character of the instrument or of the officiai acts upon which its ex- 
écution was based. Especially is this so in view of the testimony of 
the only surviving officer who signed the note, and of the surviving 
members of the court who were in office at the date of the order. Nor 
do we appreciate the légal hardship said to be cast upon plaintifï 
through the apnarent loss of the claims, since appropriate secondary 
évidence would in that event be admissible. We do not pass upon fur- 
ther assignments of error. 

The judguient niust be reversed and a new trial awarded, with costs. 



ELI.SWORTII V. LTONS. 

(Circuit Court of Appeals, Sixth Circuit July 13, 1010.) 

No. 2.017. 

1. BANKWTTPTrT (■§ 4f57*) — UKFEREE'S FiNniNGS— rONCT,TTKTVENESS. 

Tlie HiKling of a référée în banUmptc-y tliat baubrupt was Rolvent at 

a partioular tiuie will be aceepteâ on aiipeal. 
[Ed. Note. — For other cases, see Bankrnptcy, Dea IMg. § 407.* 
Apjieal and review in bankruptcy cases, see note to In re Eggert, 43 

G C. A. 9.] 

2. Corporations (§ MU*) Rioirr to Prefer Cbeditors. 

A corporation can secure one class of stockholders over anothpr. 
[Ed. Note. — For otlier cases, see Corporations, Cent. Dig. 55 2170-2175: 
Dec. Dig. i 545.*] 

.3. COEPORATIONS (| .T4.'i*)— CoNTUACTS WITH RtOCKITOLDERS— VALiniTT. 

In the absence of express statutory auttiorlty therefor, a contract be- 
tween a cori)orntion and a stockliolder, hy which the latter Is to receive 
the par value or any part of bis stock before ail corporate debts are paiU, 
Is contrary to public policy. and void. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 2170-2175 ; 
Dec. Dig, § 545.*] 

■4. COKI'ORATIONS (| 156*) — Prbferred Stockholders— Dividends— Rource. 

Under Conip. Laws, Mich, 1897, § 7073, providiug for the payiuent of 
dividends on preferred before coiumou stock, they are payable ouly from 
net earnings. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 581-583, 
BS6-G03; Dec, Dig. S 156.*] 

6. Corporations (§ 156*) — Preferred Stockitolders— Nature of Iîtgtits. 

A holder of preferred stock under Conip. Laws, Mlch. 1897, § 7073, Is 
a stockholder, and not a créditer. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. S§ 581-583, 
59fMM13; Dec. Dig. § l.ô6.*] 

•Fur other cases see eame toplc & i numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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6. CoKPOEATioNS (§ 345*) — Preferbed Stock— Validitt or Securitt. 

A corporation caiinot as against its credltors seeure the retirement of 
preferred stock Issued uiider Comp. Laws, Mich. 1897, § 7073, by appro- 
priatlng assets otherwise available to creditors, as by carrylng an Insur- 
ance policy ont of the corporate assets, though creditors did not extend 
crédit on tlie l'aith of the policy being a corporate asset. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 2170-2175 ; 
Dec. Dig. § 545;*] 

Appeal from the District Court of the United States for the Eastern 
District of Michigan. 

In the matter of the Lansing Veneered Door Company, bankrupt. 
From an order of the District Court reversing an order of the référée 
directing certain payment, John E. EUsworth appeals adversely to T. 
Rogers Lyons, trustée of the estate. Order affirmed. 

B. B. Selling, for appellant. 
W. C- Brown, for appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SANFORD, District Judge. 

KNAPPEN, Circuit Judge. The appellant, on behalf of himself 
and other holders of preferred stock of the Lansing Veneered Door 
Companyï (hereafter referred to as the "Door Company"), petitioned the 
référée for an order directing the payment to him and such otner 
stockholders of the proceeds of a certain policy of insurance upon the 
life of Charles Broas, taken out by the bankrupt company for the pur- 
pose of securing the payment of the dividends upon said preferred 
stock and the ultimate rédemption of the same at par. The référée 
grantéd" the jietition. The District Court, upon review of the ref eree's 
order, reversed the same and dismissed the pétition. The important 
f acts are thèse : 

The Door Company was originally incorporated in 1896. It had 
then no preferred stock. In 1902 its capital stock was increased to 
$50,000 ; $30,000 being cdmmon and $20,000 preferred. This action 
was taken under the provisions of section 7073 of the Compiled Laws 
of Michigan hereafter referred to. The fuU $20,000 of preferred stock 
was subscribed by Charles Broas, secretary of the company, who had 
charge of the floating of the same. Section 1 of article 4 of the com- 
pany's by-laws provides that: 

"Three thousand shares shalj be known as common stock, fully paid and 
non-assessable, with power o( votiug at stockholders' meeting, one vote for 
each sharé. Two thousand shares shall be known as preferred stock, draw- 
Ing six per cent Interest, payable semiannually, and redeemable in niueteeu 
hundred and twelve." 

Sections 3 and 3 are as follows: 

"Sec. 2. The preferred stock shall be retired in full at par on the flrst day 
of June, 1912. For the purpose of providing a fuud for the rédemption and 
retirement of said preferred stock there has heeu placed upon the life of 
Charles Broas, secretary, treasurer and gênerai manager, twenty thousand 
dollars ($20,000) of life insurance In the Mutual Beneiit Insurance Company 
of Newark, N. J. Said Insurance is taken on the ten year endowment plan 
and the full amount is payable dlreetly to this company on the death of the 

•For other cases see eame toplc & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexer 



ELLSWOETH V. LYONS. 57 

Insured, or at the expiration of ten years should the iiisured be tUeu liviii?:. 
"Sec. 3. After providinj? for the payment of dividende on the prefoiTed 
stock and before auy divideods sUall be declared or paid upon the eomnion 
stock there shall be set aslde li'om the net eaniînss of tlie business of the 
Company each year and paid to the Mutual Beneflt Insurance Company oî 
Newark, N. J., at the time when sucli premium becomes due a sum sufficient to 
pay such premiums, less the divideud paid on sueh policy. The moneys re- 
ceived ($20,000) by this Company at the expiration of the endownient ijeriod, 
or by the death of the insured, shall be used for no other purpose whatsoever 
than the retlrement of the preferred stock. It belng speclally provided that 
in case of the death of the insured the moneys due ($20,000) shall be used only 
i'or the purchase of preferred stock at par." 

Section 4 provirles that whenever the surplus in the hands of the 
Company exceeds the amount necessary to pay the next year's premium. 
on the insurance pohcy, together with the amount required to meet 
interest on the preferred stock for the next two years, "such surplus 
and such surplus only may be used in the payment of dividends on 
the comrrion stock, or may, by a two-thirds vote of the owners of the 
common stock, be used in the purchase of preferred stock." 

Section 5 requires the by-laws referred to, together with section 
7073 of the Michigan statutes above mentioned, conferring authority 
for the issue of preferred stock, to be printed upon the certifîcates 
thereof, and forbids amendfflent or repeal of the by-laws without the 
consent of ail the holders of preferred stock and of two-thirds of the 
holders of common stock., The by-laws, together with the statute re- 
ferred to, were in fact printed upon the certificates of stock when 
issuéd, to which were attached semiannual coupons representing divi- 
dends for the 10-year period commencing October 1, 1902, each cou- 
pon containing this récital : "The same being six months' dividends 
on $500.00 preferred stock." The 10-year endowment policy was in 
fact taken out as contemplated, and the holders of preferred stock 
purchased the same in reliance thereon as security for such prefer- 
red holdings. Previous to February 18, 1904, the company paid in 
cash, out of its assets, premiums amounting to $4,408.89. After that 
date it paid only the sum of $22.49, which was interest due on a 
deferred payment maturing February 18, 1904. Later premiums were 
met through loans upon the policy. Proceedings in bankruptcy were 
begun against the company August 18, 1906. On November 23, 1906, 
the trustée in bankruptcy surrendered the policy to the insurance com- 
pany, receiving therefor $2,310.71, as its surrender value. The référée 
concluded, apparently with considérable difficulty, that the company 
was solvent upon February 18, 1904, without taking' into account the 
insurance policy. He also found that the Door Company had no cred- 
itors at the time of the adjudication in bankruptcy or at the time of the 
filing of the pétition therein, who were such upon February 18, 1904, 
and that there was no évidence that any crédit was extended by any 
creditor of the company "upon the basis or supposition that the said 
life insurance pohcy was an asset of said corporation for the payment 
of its debts." : It also appeared that a further issue of preferred stock 
was made in 1906. This fact, hovvever, does not become material in 
the view we take of the case. 

The sole question presented is whether, as against the creditors of 
an insolvent manufacturing corporation organized under the laws of 
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Michigan, the préférence attempted to be given stockholders of the 
character in question can be sustained as to assets set apart while the 
Company is still solvent for the security of said holdings, but still held 
by the Company under an attempted trust in favor of such holders. 
We say this because, in the first place, we must accept the conclusion 
of the référée that the company was solvent when the Insurance prem- 
iums in question were paid. In the next place, no question of the law- 
fulness of the payment of the dividends actually paid is hère involved, 
but only of the application of funds now on hand to the ultimate ré- 
demption of the preferred holdings. Moreover, the fund representing 
the proceeds of insurance was actually paid from the assets of the 
compâny, thus reducing tô that extent the amount available to cred- 
itors and rendering it immaterial whether paid from eamings of the 
company or not. And, finally, thei title to the securities representing 
the fund so paid from the assets of the company was still held by the 
latter at the time bankruptcy intervened. That the terms of the by- 
laws and stock certificates are intended to create the préférence claim- 
ed is clear. The important question is whether the company had pow- 
er to give such préférence. The law is well settled that a corpora- 
tion may lawfully give security to one class of stockholders over an- 
other class. Warren v. King, 108 U. S. 389, 3 Sup. Ct. 789, 27 L. 
Ed. 769; Hamlin v. Toledo, St. L- & K. C. R. Co. (6th Circuit) 78 
Fed. 664, 670, 24 C. C. A. 371, 36 L. R. A.. 836; Continental Trust 
Co. v. Tdledo, St. L. & K. C. R. Co. (C. C, N. D. Ohio) 86 Fed. 939, 
949 ; Toledo, St. L. & K. C. R. Co. v. Continental Trust Co. (6th Cir- 
cuit) 95 Fed: 497, 531, 36 C. C. A. 155. It is equally well settled that a 
contract between a corporation and a stockholder by which the latter is 
to receive the par value or any part of his stock before ail corporate 
debts are praid is contrary to public policy, and void. Warren v. King, 
108 U. S. 389, 396, 3 Sup. Ct. 789^ 37 L. Ed. 769; Hamlin v. Toledo, 
St. L. & K: a R. Co. (6th Circuit) 78 Fed. 664, 670, 671-673, 24 C. C. 
A. 271, 36 L. R. A. 826 ; Guaranty Trust Co. v. Galveston City R. R. 
Co. (5th Circuit) 107 Fed. 311, 46 C. C. A. 305 ; American Steel & Wire 
Co. V. Eddy, 130 Mich. 366, 269, 89 N. W. 952; s. c. 138 Mich. 403, 
407-410, 101 N. W. 578; Clark v. E. C. Clark Machine Co., 151 Mich. 
416, 424, 115 N; W. 416 ; Cook on Stocks and Stockholders (3d Ed.) § 
271. 

Appellant contends that the holders of this so-called preferred stock 
were not in reality stockholders at ail, but were essentially creditors, 
and that the corporation could lawfully secure to them the repayment 
of loans made as such. It may be conceded that if the preferred hold- 
ers in question were in reality creditors purely, and not stockholders, 
it was compétent to secure the repayment of the money so advanced. 
The status of thèse holders must be determined largely by référence 
to the statute creating that status. 

Section 7073 of the Michigan Compiled Laws of 1897 (which was 
added in 1893 by way of amendment to the gênerai act providing for 
the incorporation of manufacturing companies, and under which the 
amendment of the articles of association of the Door Company and the 
issue of the preferred interests in question were had) confers power 
upon such manufacturing company "to create and issue certificates for 
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two kinds of stock, viz. : General or common stock, and preferred 
stock, which preferred stock shall at no time exceed two-thirds of the 
actual capital paid in, and shallbe subject to rédemption at par at a 
certain time to be fixed by the by-laws of said corporation, and to be 
expressed in the certificates therefor." It is further provided that : 

"The holder of such preferred stock shall be entltled to a flxed divldend, 
payable quarterly, half-yearly or yearly, which said dividend shall be cumu- 
lative, payable at the time expressed in said certiflcate, not to exceed eight 
per cent per annum, before any dividend shall be set apart or paid on the 
common stock." 

It is further provided that: 

"In no event shall the holder of such preferred stock be indivldually or 
personally liable for the debts or other liabilities of said corporation, except- 
ing debts for labor." 

It is further provided that both. preferred and common stockholders 
shall participate in the élection of the board of directors except when 
otherwise provided in the articles of association, with the express re- 
quirement, however, of such participation by the preferred stockhold- 
ers whenever the common stock shall be impaired to the extent of 10 
per cent, thereof or whenever any dividend due on the preferred stock 
shall remain unpaid for 60 days. The statute contains this further 
express provision: 

"If for any reason said corporation shall cease business or become Insolv- 
ent, then after the payment of ail liabilities and d^ts, the remainder of the 
assets of said corporation shall be applied, flrst in payment In full of ail 
preferred stock and then unpaid dividends due thereon, and the balance 
divided pro rata, sbare and share alike, among the holders of the common 
stock." 

It is thus seen, first, that holders of the class hère in question are 
throughout the statute treated as stockholders and not as creditors ; sec- 
ond, that such preferred stock is not entitled to be withdrawn by the 
holder, but is only "subject to rédemption," the provision in the by-law^s 
for such right of withdrawal being thus without statutory authority ; 
third, the return upon the stock is characterized as dividends and not 
as interest, and, while this dividend is not in terms payable only f rom 
the net earnings, such is its légal eflfect (Lockhart v. Van Alstyne, 31 
Mich. 75, 18 Am. Rep. 156 ; Warren v. King, supra ; Hamlin v. To- 
ledo. St. L. & K. C. R. Co., supra); fourth, participation by the pre- 
ferred stockholders in the management and control of the corporate 
affairs is provided for, not only in case of impairment of common stock 
or failure to pay dividends on preferred stock, but at ail times, as the 
articles of association contain no provision to the contrary; fifth, no 
priority is allowed to preferred stockholders over creditors. On the 
contrary, the priority is awarded only as to common stockholders, and 
then only (in case of insolvency and by the express terms of the stat- 
ute) "after the payment of ail liabilities and debts." That the holder 
of preferred stock under this Michigan statute is a stockholder 
merely, and not a creditor, seems clear. We find nothing to the con- 
trary in the obiter remark of Justice Grant in Continental Paint Co. 
V. Secretary of State, 128 Mich., at pages 624-625, 87 N. W., at 
page 901. On the other hand, the décisions of the Suprême Court of 
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Micliigan in American Steel & Wire Co. v. Eddy, 130 Mich. 266, S9 
N. W. 952, and 138 Mich. 403, 407, 408, 409-410, 101 N. W. 578, are 
peculiarly in point. In that case suit was brought to recover from a 
holder of preferred stock issued uhder section 7073 dividends received 
in alleged inipairment of the capital stock, section 7057 permitting 
such ïecovery upon withdrawal or refunding to stockholders of any 
part of the capital stock before payment of ail the debts of the cor- 
poi'atioh. The claim ^y^s made by the défendant that the subscrip- 
tion tô thé stock was mérely a loan,' and So intended. It was held 
that the money paid must be considered as a purchase of stock, and 
not a loan, and that one who loans money, bût takes stock absolute upon 
its 'face, is liable as a stockholder. It was further held that notwith- 
standing the provisions of section 7073, exempting the holder of such 
preferred stock from liability for the debts and other liabiîities of the 
corporation (excepting debts for. labor), he was still lia.ble for dividends 
receivecj whichwere not paid out of the earnings; the preferred stock- 
holder uiider section 7073 being held to hâve no greater right to a 
dividend from the capital stock of an insolvent corporation than any 
other stockholder until the debts are paid. The cases of Warren v. 
King and;Hanilin V. Toledo, St. L- & K. C. R. Co., supra, are also 
well in point.. In the former ;çase the certificates declared that, "the 
preferred stock is to be and remain a fixed claim. upon thé propérty 
of the cor.jpany after its indebtedness," with provisions for semi- 
annual payment of interest froin net earnings in advance of partici- 
:pation therein by the common stock. In deciding that thèse prefer- 
red stockholders had no 'claim on- the propérty superior to.that of 
creditors utidër debts cohtracted by ' the company subseqtiently to 
the issue of the preferred stock, and that their only valid claim was 
one ta a priority ovcr the holders of; common stock, the court said of 
■.thesecurity in question: ■ i.-. ■:■ 

"But It, is Stoeli, and part qf the capital stôcki with the charaoteristics of 
capital istôck. One of such: characteristics Is that no part of thê prôperty 
of a corporation :stiall gp to reimburse the îJrincipalof, capital stock until 
ail the debts.içf .the .corporation hâve been:.paid., It would reçtuire the clearest 
language to.aàmit dî the application of a' différent rule to any capital stock." 

In Hamlin.v. Tolédo, St. L- & K. €. R. Go., supra, this court speak- 
ing through' Judgé:(how- Mr. Justice)- Lurtoti, said: i , 

"There l's ô^Vwlqè.differenee tet-wéen tWé relation .of the creditor ;aiifd the 
stockholder' to ^he ébrïiorate propérty. ' Oîié ' cartnbt ivell hè a' creditor as re- 
spects trèditors prjïper, and a stockholder by virtue of a certificate evidenoing 
his contributioh;to the capital stock-of the corporation. Stock, is eaptta.1, and 
a stock certiflcajje, 'but évidences that the holdej: has ventured his' mèâiis as 
a part of th^,.oa'pîta]. It is the flxed èhàractéristlc' of capital stock thàt no 
part of it -c^jl' hé T^'ithdrèiwn for the pûrpôseof- r'elmBurHng the priiiclpal of 
the capital 'stock until the dèhts of the Corporation are ; paid. Thèse prin- 
ciples are elementary." r ' 

; ■Ànd,again: ..; .,,"', ',,',,, . ; ' ' ' ■■' 

"If the purjwse in providlng for thèse peculiar shares was to arrange mat- 
ters so that,; under any cireumstances, a part of the principal of the stock 
might be withdrawn before the f uU discharge of ail coiporate debts, the de- 
vlce would bé coutrary to the nature of capital stock, opposed to public pol- 
icy, and void as to creditors affiected thereby," 
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And still again: 

"We will not présume that tbeir pnrpose (tliat of the preferred stockliold- 
ers) was to adopt a deviee by which they mislit wltlidraw their contribution 
to the capital stock aad leave creditors»uiipaid. If tliey intended tbat, they 
hâve not made it plain, and, if It was plain, the deviee would be invalid as 
to creditors." 

The holdings involved in that case, and held to be stock, had no vot- 
ing power. As has already appeared, the fact that only subséquent 
creditors are affected is immaterial. In Clark v. E. C. Clark Machine 
Ce, supra, a holder of corporate stock sold the same to the corpora- 
tion, taking security therefor. There was no claim that the corporation 
was then insolvent. The good faith of ail the parties was conceded. 
No creditors existing at the ,time of the stock purchase, if there were 
any, complained of the transfer. Ail the creditors who complained 
were subséquent creditors, who gave crédit with the mortgage on file 
in the proper office. In rejecting the security as invalid, the Suprême 
Court of Michigan said : 

"We are compelled to hold that the assessable stock and the assets of a 
corporation constitute a trust fund, not only for the beneflt of existin?, but 
also for future, creditors (American Steel & Wlre Co. v. Eddy, 130 Slich. 266 
[89 N. W. 952] ; Peninsular Savings Bank v. Stove PoUsh Co., 105 Mich. 535 
[63 N. W. 514]; Upton v. Tribilcock, 91 U. S. 45 [23 L. Ed. 203 J), and that 
the assets of a corporation cannot be used by it in the purchase of its out- 
standlng stock to the exclusion of subséquent creditors." 

The fact that the stock involved in the Clark Case was common 
stock does not afifect its application to the point to which the case is 
cited. 

We are ftot to be understood as holding that a corporation cannot 
secure a creditor for m'oney loaned by way of insurance upon the life 
of its manager paid f or out of the assets of the company. What we do 
hold is that it is not lawful for a corporation, as against its creditors, 
to secure the retirement of preferred stock issued under the Michigan 
statute by an appropriation of the assets of the company otherwise 
available to creditors;. and that it was'iclearly the intention of the par- 
ties concerned, plainly evidenced by the références to and reliance up- 
on the Michigan statute, to make the holders thereunder stockholders 
and not creditors. It is true that the agreement in question attempted 
to secure the preferred stockholders, but that, as shown by the au- 
thorities cited, is incompétent as against creditors prier or subséquent, 
and is the vice of the situation. It can make no différence that 
creditors are not shown to hâve extended crédit upon the supposition 
that the life insurance policy was a corporate asset for the payment 
of debts. On the other hand, although such proposition is perhaps not 
material, there is no showing that creditors extended crédit with actual 
knowledge of the fact that the life insurance held by the corporation, 
and purchased with its assets, was pledged for the retirement of the 
preferred stock. None of the cases cited by appellant are in our judg- 
ment inconsistent with the conclusion we hâve reached. Thus W. C. 
& Phil. R. Co. V. Jackson, 77 Pa. 3S1, and Williams v. Parker, 136 
Mass. 804, involved only préférences between différent classes of stock- 
holders ; Fitch v. Wetherbee, 110 111. 475, involved no question of the 
respective rights of stockholders and creditors; Atwood v. Dumas, 
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149 Mass. 167, 21 N. E. 236, 3 t. R. A. 416, involved the lîability 
of a co-operative bank tO' trustée process to reach the f unds of a mem- 
ber which were by statute withdrawable by the member as a matter 
of right and as a dèposit. The Case there presented is similar to that 
involved in Wilsoii v. Parvin (6th Circuit) 119 Fed. 652, 659, 56 C. 
C. A. 268. Burt v. Rattle, 31 Ohio St. 116, differed from the case 
hère presented in the important particulars that the statute there in 
question expressly authorized the corporation to guarantee not only 
dividends but actual payment at a fixed time ; the holder of the pre- 
ferred stock was not erititled to vote under any circumstances, nor was 
he Hable for debts under any circumstances ; while stockholders were 
by express provision of the constitution Hable to creditors. The pre- 
f erred holder in that case was held not ;to be a stockholder, the court 
saying: ,.i - . ' , , ■ 

"A stockholder In sueh à corporation In OTiIo wlthout Indlrldnal liability 
ts simply an impossiblllty. To déclare a party not individuaBy llable Is 
prima fade to déclare him not a stockholder." 

The court was compelled, in order tO' sustain the constitutionality 
of the statute, to hold that the so-called preferi'ed stockholders were 
intended to be creditors merely. In Heller v. Marine Bank, 89 Md. 
602, 43 Atl. 800, 45 L. R. A. 438, 73 Am. St. Rep. .213, the preferred 
stockholder was by statute given priority over "any subsequently 
created mortgage, or other incumbrance." Thè case of Totten v. Ti- 
son, 64 Ga. 139, was décided upon its own peculiar state of facts, the 
court recognizing the ordinary rule which gives preferred stockholders 
priority only over common stockholders, but holding that the so-called 
preferred stockholders were not preferred stockholders but creditors. 
The case of Uttle v. Garabrant, 90 Hun, 404, 35 N. Y. Supp. 689, con- 
tains nothing contrary to the views we hâve expressed. 

The conclusion we hâve reached is that the District Court properly 
held that the preferred stockholders were not entitled to the proceeds 
of the life insurance poli cy in préférence to the rights of creditors. 

The order of the District Court is acedrdingly affirmed. 



SNTTVRR V. COLORADO GOLD DKEDOTNG rO. t 

(Cli'cuit Court of Appeals, Elghth Circuit August 4, 1010.) 

No. 2,92a 

(Siffla^iiB 61/ the Court.) 
1. TTaters and Water CotjBSEs (§ 34*) — Water RightSt— Doctrine dp Appbo- 

PBIATION PrBVAILS IN GOLOBADO. 

In Colorado, the commo;a-law doctrine in respect of the rights of rlpa- 
rian proprlçtors never bas obtalned, and In Its stead there was adopted 
the doctrine of appropriation which regards the waters of ail natural 
streams as subject to appropriation and diversion for bénéficiai uses and 
treats priority of appropriation and continued bénéficiai use as giving the 
prior and better right 

[¥A. Note. — For other cases, see Waters and Water Courses, Cent Dlg. 
§§ 27. 28; Dec. Dlg. § 34.*] 

•For other cases see eame topic & § ntjmbeb Id Dec. & Am. Digs. 1S07 to date, & Rep'r ludexei 
t Rehearing denled September 19, ISlOt 
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2. Watees and Watee Courses (§ 2*) — Docteine of Appeopriation Compe- 

TENTLY ADOPTED IN COLOEADO — CONGBESSIONAL SANCTION AS RESPECTS 

Public Lands. 

In clioosing between the doctrine of riparlan rights and that of appro- 
priation, Colorado acted withln the llmlts of her authority, ûrst as a ter- 
rltory and then as a state, and her choice was recognized and sanctloned 
by Congress, so far as the public lands were coneerned. 

[Ï5d. Note.— For other cases, see Waters and Water Courses, Cent. Dig. 
I 1; Dec. Dig. §2.*] 

3. Watebs and Wateb Ooueses (§ 21*) — Watee Rights Acquieed on Publio 

Lands Not ArrEOTED by Subséquent Disposition of Lands Undeb 
Public Land Laws. 

When a water right and a ditch right connected therewith are acquired 
while the lands embraeing the point of diversion and a portion of the 
ditch are public lands, those rights are not affected by the subséquent lo- 
cation, entry, and patenting of sueh lands. 

[Eîd. Note. — For other cases, see Waters and Water Courses, Cent Dig. 
§ 14 ; Dec. Dig. § 21.*] 

4. Waters and Watee Courses (§§ 9, 15*) — What Constitutes "Appropri- 

ation" Of Water is Question of Local La w— Location of Gold Plac- 
ée Claim Does Not Operate as Appropriation in Colorado. 

What constitutes a valid appropriation of water to bénéficiai uses la 
a question of local law, and by the law of Colorado the location of a ripa- 
rlan gold placer claim is not in itself such an appropriation, for the ac- 
tual application of the water to a bénéficiai use is the true test of appro- 
priation. 

[Eid. Note. — For othér cases, see Waters and Water Courses, Cent. Dig. 
§§ 4, 7 ; Dec. Dig. §§ 9; 15.* 

For other définitions, see Words and Phrases, vol. 1, pp. 466-468 ; vol. 
8, p. 7580.] 

5. Waters and Watee Courses (§ 9*) — Riparian Rights Acquieed thbouqh 

Patents foe Public Lands on Nonnavigable Steeam Usuallt Dé- 
pend UPON Local Law— Patent foe Gold Placée Claim in Coloeado 
GivES No Right to Unappbopriated Waters. 

In so far as the rights and Incidents of riparlan proprietorship are 
coneerned, conveyances by the United States of public lands on nonnavi- 
gable streams and lakes, when it Is not provided otherwise, are to be con- 
strued and hâve effect according to the law of the state in which the 
lands are sîtuate ; and by the law of Colorado a conveyance of riparian 
land, even if It be a gold placer claim, does not carry any right to the un- 
approprlated waters of the stream. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent Dig. 
i 4 ; Dec. Dig. § 9.*] 

6. Waters and Watee Courses (§ 144%*) — Right op Way foe Ditch Oveb 

Peivatb Lands— Acquisition Necessaby. 

The right to approprlate the waters of a stream does not earry wlth 
it the right to burden the lands of another wlth a ditch for the purpose 
of dlvertlng the waters and ca:rrying them to the place of intended use, 
for that eannot be done without a grant from the landowner or a lawful 
exercise of the power of eminent domain. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent Dig. 
§ 147 ; Dec. Dig. § 1441/2.*] 

7. Watebs and Watee Courses (§ 144i^*) — Easement foe Ditch Does Not 

GivB Right to Alteb or Enlaege. 

An easement for a ditch used in dlvertlng and carrying water covered 
by an existing appropriatioû does not carry with it any right to enlarge 
the ditch, or to change Its location or to use it in dlvertlng and carrying 
a largely increased volume of water under a later appropriation, but Is 

*For other cases see same topic & % numebb in Dec. & Am. Digs. 19D7 to date, & Rep'r Indexes 
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llmited to the maintenance and use of the ditch, substautially as tlion 
constructed, for the purpose of utilizing the exlsting appropriation. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 147; Dec. Dig. § 144%.*] 

8. Watebs and Wateb Çoubses (§ 144%*) — Incbeased Appbopriatiox of 
Watee Effected Thhough Wbongful Bnlaeqement or Diicir— Va- 
MDITT. 

An inereased appropriation of water which is inltlated and malntalued 
by an unlawful trespass upon the lands of another, in the nature of an 
unauthorlzed enlargemeht of an existlng ditch, is of no validity agaiiist 
hlmwhose property Is the subjectof the trespass. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§147; Dec. Dig. § 144y2.*] 

Appeal from the Ciicuit Court of the United States for the District 
of Colorado. 

Bill by the Colorado Gold Dredging Company against C. M. Snyder. 
From an order granting an injunction, défendant appeals. Reversed, 

E. T. Wells (W. A. Gtiyselman, on the brief), for appellant. 
William V. Hodges (Clayton C. Dorsey, on the brief), for appellee. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
WILLIAM H. MUNGER, District Judge. 

VAN DEVANTER, Circuit, Judge. This is an appeal from an in- 
terlocutory order granting an injunction, and the ex parte affidavits 
and other proof s upbn which thie order Was grantèd show that the case 
is as follows: The Colorado Gold Dredging Company, spoken of as 
the plaintifif, is the owner of certain placer mining claims along the 
Swan river, a small nonnavigable rnountain streàm in Summit county 
Colorado, and Charles M. Snyder, spoken of as the défendant, is in pos- 
session of and has the right to mine and to ptirchase certain other 
placer mining claims, including one called the Maseot, higher up the 
same stream. Thèse latter claims are owned by E. T. Wells and it 
is through à contract with hinl, rhade in 1907, that the defendant's 
rights in them^ were acquired. The Maseot embraeeà the. bed of the 
Swan river and some of the valleyi^land on either side. It probably 
was locatedin 1870, was entered by Wells at the local land office in 
1895, and was patented to him in 1898. Prior to its location — that is, 
while it was still public land — a ditch, called the Galena^ was con- 
structed from a point on the Swan river well within the limits of the 
claim to à point lower down the Valley and for sèveral years a portion 
of the waters of the river was diverted theref rom and carried through 
this ditch to the vicinity of the claims first mentioned where it was 
used in mining opérations. Some of thé proofs strongly suggest that 
this ditch and water right were abandoned before Wells' entry at the 
local land ofHce, bût it will be assumed, for présent pur'poses only, that 
their abandonnient is not established. ^ After the issuance of the patent 
to Wells, the North American Gold Dredging Company, claiming to 
be the ow^ler of the old ditch^ and the water right acquired thereby, 
materially enlarged and partially reconstructèd the ditch, including 
the portion upon the Maseot, and since then that company and its suc- 

•For other cases see same topic & § nwmbbb tp.;;gec. & Am. Çlgs. J^OÎ t^O date, & Rep'r Indexa» 
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cessors in title, the American Gold Dredging Company and the plain- 
tifï, hâve carried through the ditch at irregular intervais a greatly in- 
creased portion of the waters of the river, and hâve used the same in 
mining opérations on the claims now owned by the plaintiiï. Wells 
had no knowledge of the enlargement and reconstruction o£ the ditch 
until after the work was done, has not consented thereto or acquiesced 
in the enlarged use of the ditch, and has not been compensated in any 
wise for the enlarged taking and use of his land. 

At the hearing upon the application for the injunction, the plaintifï 
claimed something by reason of another old ditch, called the Delaware, 
but counsel for the plaintiff now say : 

"The Delaware ditch need not be considered at ail. For the purposes of 
thls argument we will admit that the Delaware ditch Is abandoned." 

After acquiring an interest in the Mascot, the défendant, for the 
purpose of working the claim and extracting the placer gold therein, 
as authorized by his contract vi^ith Wells, began the construction with- 
in the limits of the claim of a tunnel along and under the bed of the 
Swan river in the direction of the head of the Galena ditch. The tun- 
nel is nearly parallel to tbe ditch, is over 120 feet distant therefrom, 
and has some tendency, by reason of the induced seepage through the 
adjacent porous soil, to diminish the natural superficial fiow of the 
river and to lessen the amount of water which can be diverted there- 
from by the ditch as enlarged and reconstructed. But this tendency, 
according to the présent proofs, is not sufficient to justify the belief 
that the tunnel does now or ever will interfère with or injuriously af- 
fect the enjoyment of the water right acquired through the original 
construction and use of the ditch. 

The injunction granted by the interlocutory order challenged by 
this appeal is directed against the prosecution of the work upon this 
tunnel, and the question to be considered is: Was the injunction im- 
providently granted? The common-law doctrine in respect of the 
rights of riparian proprietors in the waters of natural streams never 
has obtained in Colorado. From the earliest times in that jurisdiction 
the local customs, laws, and décisions of courts hâve united in rejecting 
that doctrine and in adopting a différent one which regards the waters 
of ail natural streams as subject to appropriation and diversion for bén- 
éficiai uses and treats priority of appropriation and continued bénéficiai 
use as giving the prior and superior right. Yunker v. Nichols, 1 Colo. 
551; Coffin v. Left Hand Ditch Ce, 6 Colo. 443, 447; Platte Water 
Co. V. Northern Colo. Irrigation Ce, 12 Colo. 525, 531, 21 Pac. 711 ; 
Crippen v. White, 28 Colo. 298, 64 Pac. 184. In so choosing between 
thèse inconsistent doctrines, Colorado acted within the limits of her 
authority, first as a territory and then as a state, and her choice was 
recognized and sanctioned by Congress, so far as the public lands of 
the United States were concerned. United States v. Rio Grande Irri- 
gation Co., 174 U. S. 690, 702-706, 19 Sup. Ct. 770, 43 L. Ed. 1136 ; 
Gutierres v. Albuquerque Land & Irrigation Co., 188 U. S. 545, 552- 
554, 23 Sup. Ct. 338, 47 L. Ed. 588; Clark v. Nash, 198 U. S. 361, 
370, 25 Sup. Ct. 676, 49 L. Ed. 1085 ; Kansas v. Colorado, 206 U. S. 
46, 94, 27 Sup. Ct. 655, 51 L. Ed. 956; Boquillas Land & Cattle Co. 
181 F.~5 
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V. Curtis, 213 U. S. 339, 29 Sup. Ct. 493, 53 h. Ed. 822. Congress 
also by its first enactment upon aie subjèct, now embraced in Rev. St. 
§ 2339 (U. S. Comp. St. 1901, p. 1437), granted the right of way 
over the public lands fof ditches employed in so appropriating and 
applying water to bénéficiai uses, and by another enactment, now em- 
braced in Rev. St. § 2340 (U. S- Comp. St. 1901, p. 1437), declared 
that ail patents subsequently issued for public lands shoûld be subject 
to any vested rights to such ditches. 

As the Mascot placer was still public land when the Galena ditch 
originally was constructed thereover and was made the means of di- 
verting and applying to a bénéficiai use a portion of the waters of 
Swan river, and as there is no suggestion of any prior çpnflicting ap- 
propriation, it is altogether plain that, to the extent of that diversion 
and use, a valid appropriation of those waters was efFected thereby, 
and that coincidently there was acquired the right to maintain and use 
the ditch, substantially as then constructed, for the purpose of con- 
tinuing that diversion and use. And it is equally plain that neither 
the right to the use of the water nor that to the use of the ditch was 
lost or diminished by the subséquent location, entry, and patenting of 
the Mascot. If thèse rights were not abandoned and now are held 
by the plaintiff, it is entitled to hâve them recognized and protected 
by an injunction if necessary ; but such relief as to them does not seem 
to be necessary now, for it does not appear that the defendant's tun- 
nel does or will affect them injuriously. Therefore, the justness of 
the existing injunction must arise, if at ail, from the largely increased 
appropriation which the plaintiff claims was effected by means of the 
enlargement and reconstruction of the Galena ditch subsequently to 
the location, entry, and patenting of the Mascot. 

In opposition to the claim to an increased appropriation, the défend- 
ant advances the twofold contention that the location of the Mascot 
as a gold placer was in itself an appropriation of ail the waters of the 
Swan river, not theretofore appropriated, in so far as they are re- 
quired for the working of the placer, and that the United States by the 
patent to Wells granted to him ail the unappropriated waters of the 
stream where it flows through the placer.^ Either branch of the con- 
tention, if sustained, would defeat the claim to the increased appro- 
priation. In support of the first branch, it is said that a gold placer 
claim cannot be worked without water, that presumably one who lo- 
cates such a claim intends to work it and to use any unappropriated 
waters that maybe available for the purpose, and therefore that the 
location of a gold. placer claim bordering upon or embracing the chan- 
nel of a stream is constructively an appropriation of the unappropriated 
waters of the stream to the extent that they are required for the work- 
ing of the claim. And in support of the second branch it additionally 
is said that the mining laws of the United States contemplate that a 
patented gold placer claim shall be of value to the grantee, and there- 
fore that the patent carries, by implication, the right to the unappro- 
priated waters of any stream bordering upon or traversing the claim. 
The argument is plausible, but not tenable. It is in conflict with the 
establislied doctrine of appropriation in Colorado and with its récogni- 
tion and sanction by Congress as respects the public lands. That doc- 



SNTDER V. COLOKADO GOLD DREDGING CO. 67 

trine regards the waters of natural streams as entirely distinct from 
the lands through which they flow, and regards rights to the use of 
such waters as dépendent upon actual appropriation. In thèse re- 
spects, it makes no distinction between public lands and private lands, 
between owners of riparian lands and owners of other lands, between 
places of use which are adjacent to a stream and those which are re- 
mote theref rom, or between individuals who désire to apply the waters 
to placer mining and those who désire to apply them to other béné- 
ficiai uses. Nor does it recognize a merely constructive appropriation 
or one which rests only in intention. On the contrary, its require- 
tnents are satisfied only when by a union of intent and act the waters 
actually are subjected to a bénéficiai use. The Suprême Court of 
Colorado puts it in this way : 

"The true test of the appropriation of water is the successful application 
thereof to the bénéficiai use designed ; and the method of divertlng or carry- 
Ing the same, or maklng such application, is immaterial." Thomas v. Guir- 
aud, 6 Colo. 530, 533. 

"When the indivldual by some open, physleal démonstration indicates an 
Intent to take for a valuable or bénéficiai use, and through such demonstra^ 
tion ultlmately succeeds In applying the water to the use designed, there is 
such an appropriation as Is contemplated." Larlmer County Réservoir Co. v. 
People, 8 Ctolo. 614, 616, 9 Pac. 794, 796. 

"By the Constitution and laws of Colorado, state and territorial, from the 
•earliest tlmes, rights to the bénéficiai use of water from natural streams hâve 
toeen acquired by diversion through prior appropriation rather than by grant. 
It bas been the settled doctrine of our courts that such appropriation, to be 
valld, must be manifested by the successful application of the water to the 
bénéficiai use designed, or accompanied by some open, physleal démonstration 
«f Intent to take the same for such use. * • * The diversion of the water 
rlpens into a valld appropriation only when the water Is utillzed by the con- 
sumer, tbough the priorlty of such appropriation may date, proper diligence 
having been used, from the commencement of the canal or dltch." Flatte 
Water Co. v. Northern Colo. Irrigation Co., 12 Colo. 525, 531, 21 Pac. 711, 713. 

"It must be applied to some bénéficiai use, and, in case of irrigation, It 
must be actually applied to the land before the appropriation Is complète." 
Farmer's, etc., Co. v. Southworth, 13 Colo. 111, 114, 21 Pac. 1028, 1029, 4 L. 
K. A. 767. 

True, gold placer claims cannot be worked without water, but this 
applies to nonriparian claims quite as much as to those which are ri- 
parian, and water usually is applied to both in substantially the same 
way ; that is, by a ditch which diverts it at a point beyond the limits of 
the claim and then carries it to the place of use. Rarely can a riparian 
claim be worked successfully by the aid of the waters of the contiguous 
stream unless they be diverted some distance above the claim, and 
even then the volume of water is often so inadéquate that it must be 
supplemented by drawing upon another stream. Nor are gold placer 
claims alone in requiring the use of water to render them productive 
or of value. In Colorado other claims to public lands, such as home- 
stead claims and désert claims, bave a like need of water. Indeed, 
the désert land law (Act March 3, 1877, c. 107, 19 Stat. 377; as 
amended by Act March 3, 1891, c. 661, § 2, 26 Stat. 1096 [U. S. Comp. 
St. 1901, p. 1549]) conditions the right to make the preliminary entry 
upon the making of a déclaration under oath of an intention to reclaim 
the land by conducting water upon the same, and conditions the right 
to make final entry upon the making of satisfactory proof of reclama- 
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■ tion by that means ; and yet a preliminary désert entry, even if it be of 
riparian lands, flever is regarded as in itself an appropriation of water, 
any more than is a preliminary homestead entry of honriparian lands. 

, Then, too, the location of gold placer claims is largely expérimental; 
the antécédent prospecting seldom being sufiScient to be truly deter- 
minative of their value. Subséquent and doser prospecting often ré- 
sulta in their abandonment, and less than one-half of them ever are 
carried to the point where water really is used in working them. The 
locator does not agrée to work the claim, but may do so or not at his 
option, and may prolong indefinitely his pôssessory right by perform- 
ing one;hundred dollars' worth of w.ork, or making that amount of 
improvements, on the claim in each year. Considérations such as thèse 
point very persuasively to the absence of any good reason for except- 
ing riparian gold placer claims from the doctrine prevailing in Colo- 
rado that the waters of ail natural streams are subject to appropria- 
tion, and that actual application to a bénéficiai use is the test of appro- 
priation. But it suffices to know that in that state the local custotns, 
laws, and décisions of courts make no such exception. 

In Schwab v. Beam (C. C.) 86 Fed. 41, a différent conclusion was an- 
nounced, but that décision stands alone, is not in accord with the dé- 
cisions of the Suprême Court of Colorado respecting the application 
of the doctrine of appropriation as there prevailing to the. use of water 
for purposes other than irrigation, and is not sustained by what seems 
to be the better reasoning. The several congressional enactments, 
whereby the local customs, laws, and décisions of courts relating to 
rights to the use of water hâve been recognized and sanctioned, dis- 
close a settledpurpose to make the subject one of local law, as respects 
the public lands and claims thereto under the public larid laws; and 
in none'bf thèse enactments is theré anythihg indicative of a pufpose 
tcf tre^t riparia:n gold placer claims differçntly from other claimg. Not 
only so, but the first expression of this récognition and sanction was 
incorporated; in the mining laws of the United States at the time ôf 
their enactment and still remains a part of them. It broadly includes 
"rights to the use of water for mining, agricultural, manufacturing, 
or other purposes," and leaves no room to doubt thatit was intended 
that the local law should apply to riparian gqld placer claims the same 
as to other claims to public lands. Mr. Lindley, in his work on Mines 
([2d Ed.] vol. 1, sec. 428), puts the matter quite accurately when he 
says: , ,; . . • 

"As to what rights accrue to a placer locator to the water of a, nonjiaviga- 
ble stream found wlthin the limlts of the location, nq definite rule can be 
stated. It will depeiid upon the loeality in which the claim is situa ted. ,If 
in a State whère the ultra doctrine of the comnion law prevajls, his rights to 
the water would be lîmlted to those of a riparian proprietoi'. If in a state 
where the riparian doctrines are abrogated or declared nei'er to hâve been 
adopted, hlsri^ht to use the water would dépend upon its proper appropria- 
tion for that purçose, and the mère location of the placer claim would not of 
itself cônfer any right to the water." ' 

What haS been said disposes adversely of the first ■ branch of the 
contention before stated, and also makes strongly against the second 
branch, viz., that a patent for a placer claim carries, by implication, 
the right to the unappropriated waters of any stream bordering upon 
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or traversing the daim. It needs only to be added that, by the settled 
rule of décision in the Suprême Court of the United States, conveyan- 
ces by the United States of public lands on nonnavigable streams and 
Iakes, when it is not provided otherwise, are to be construed and hâve 
eflfect according to the law of the state in which the lands are situate, 
in so far as the rights and incidents of riparian proprietorship are con- 
cerned. Hardin v. Jordan, 140 U. S. 370, 384, 402, 11 Sup. Ct. 808, 
838, 35 L. Ed. 428; Hardin v. Shedd, 190 U. S. 508, 519, 23 Sup. Ct. 
685, 47 L. Ed. 1156 ; Whitaker v. McBride, 197 U. S. 510, 25 Sup. 
Ct. 530, 49 L. Ed. 857 ; Harrison v. Fite, 78 C. C. A. 447, 449, 148 
Fed. 781, 783. Hère it is not provided otherwise, either by statute or 
by the patent, and, as has been seen, the local law does not recognize 
a conveyance of the land as carrying any right to the unappropriated 
waters of the stream. 

As, then, neither the location of the Mascot, nor the patenting of it 
altered the status of the waters of Swan river, not theretofore appro- 
priated, and as they remained subject to appropriation for bénéficiai 
uses, including placer mining, at the time of the increased appropria- 
tion, which the plaintifl' asserts was efïected through the enlargement 
and reconstruction of the Galena ditch and its subséquent enlarged use, 
it will be necessary to consider whether the plaintif! is entitled to de- 
mand that that appropriation be recognized and respected by the de- 
fendant, notwithstanding the facts, as before stated, that Wells had no 
knowledgé of the enlargement and reconstruction of the ditch until 
after the work was donc, has not consented thereto or acquiesced in 
the enlarged use of the ditch, and has not been comperisated for the 
enlarged servitude so attempted to be imposed upon his land. 

The right to appropriate the waters of a stream does not carry with 
it the right to burden the lands of another with a ditch for the purpose 
of diverting the waters and carrying them to the- place of intended 
use, for that cannot be donc without a grant from the landowner or a 
lawful exercise of the power of eminent domain ; and this although the 
particular circumstances be such that the proposed appropriation can- 
not be effected without the ditch. In this regard the situation of an in- 
tending appropriator is analogous to that of a raiiroad company which, 
although empowered to construct, maintain, and operate a line of raii- 
road between designated points, cannot construct its road ovei inter- 
vening private lands until the right so to do is granted by their owner 
or is acquired by condemnation. Since as early as 1861 the statutes 
of Colorado bave authorized the condemnation of rights of way over 
private lands for ditches, but upon condition that just compensation 
therefor be paid; and the state Constitution, which antedates the in- 
creased appropriation now in question, contains the following provi- 
sion (article 16, § 7) : 

"Ail persons and corporations shall hâve the right of way across • * * 
private * * * lands, for the construction of ditches, canals and flumes. 
for the purpose of conveylng water for domestic purposes, for the irrigation 
of agricultural lands, and for mining and manufacturing purposes, * * « 
upon payment of just conipensatloa." 

Then in Stewart v. Stevens, 10 Colo. 440, 446, 15 Pac. 786, 789 ; 
the court gave effect to thèse statutes and this constitutional provision 
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by denying an asserted right to construct a ditch, for irrigation pur- 
poses, across the lands of another without a grant f rom him and with- 
out making compensation therefor; it being said in that connection: 

."We haVe formed a Constitution whleh prohibits the talçlng of private 
property for private use without compensation ; and the Législature has pro- 
vlded the proceedlngs by which, upon the payment of Just compensation, pri- 
vate property may be subjected to i)rivate use." 

Whei? the Mascot placer was patented to Wells, he took it subject 
to the easement therein which had been acquired under the congres- 
sional enactment by the construction and use of the original Galena 
ditch while the placer vi^as still a part of the public lands, but that ease- 
ment extended only to the maintenance and use of the ditch, substan- 
tially as then constructed, for the purpose of diverting and carrying 
the volqme of water theretofore appropriated, and did not give any 
right to enlarge the ditch, or to change its location, or to use it in di- 
verting and carrying a largely increased volume of water. McGuire 
V. Brown, 106 Cal. 660, 39 Pac. 1060, 30 L. R. A. 384; Vestal v. 
Young, 147 Cal. 715, 83 Pac. 381 ; Clear Creek Co. v. Kîlkenny, 5 
Wyo. 38, 44, 36 Pac. 819; Davenport v. I>mson, 31 Pick. (Mass.) 
73; Jennison v. Walker, 11 Gray (Mass.) 433, 436; Darlington v. 
Painter, 7 Pa. 473 ; Moorhead v. Snyder, 31 Pa. 614 ; Jaqui v. John- 
son, 87 N. J. Eq. 526; Long on Irrigation, § 64; 2 Washburn's Ease- 
ments (4th Ed.) pp. 64, 175 ; Angell on Water Courses (7th Ed.) § 334 ; 
14 Cyc. 1305, 1311. Thus it was essential that the right so to alter, 
the ditch and to enlarge its use be acquired through a grant from Wells 
or through a resort to appropriate condemnation proceedings. But, 
as no such right was acquired, the change made in the ditch and its 
enlarged use were as unlawful and as much a trespass as would have 
been the construction and use of an entirely new ditch in the like cir- 
cumstances. And not only was the increased water appropriation in- 
itiated by means of this trespass, but the maintenance and enjoyment 
of that appropriation are dépendent upon a continuance of the trespass. 

In thèse circumstances it seems altoeether clear that the défendant, 
who practically stands in the shoes of Wells, is not bound to recognize 
and respect that appropriation. 

The law not only looks with great disfavor upon claims which are 
grounded in and sustained by a trespass, but regards them as of no 
validity against those whose property is the subject of the trespass, 
save when by acquiescence or neglect the right to object to it is waived 
or lost Smith v. Denniff, 34 Mont. 30, 33, 60 Pac. 398, 81 Am. St. 
Rep. 408; Prentice v. McKay, 38 Mont. 114, 98 Pac. 1081; McGuire 
V. Brown, 106 Cal. 660, 670, 39 Pac. 1060, 30 L. R. A. 384; Bergquist 
V. West Virginia Co., 18 Wyo. 334, 106 Pac. 673, 684; Atherton v. 
Fowler, 96 U. S. 513, 24 L. Ed. 733; Belk v. Meagher, 104 U. S. 379, 
284, 36 L. Ed. 735; Erhardt v. Boaro, 113 U. S. 637, 534, 5 Sup. Ct. 
560, 38 L. Ed. 1113. The présent proofs do not disclose any such ac- 
quiescence or neglect ; nor do they indicate that the use of the enlarged 
ditch in carrying the increased volume of water has come to be a mat- 
ter of public concern within the rule applied in Roberts v. Northern 
Pacific R. R. Co., 158 U. S. 1, 10, 15 Sup. Ct. 756, 39 L. Ed. 873; 
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Stuart V. Union Pacific R. R. Co. (C. C. A.) 178 Fed. 753, and like 
cases. 

No objection is made to the work in which the défendant was en- 
gaged, save the one that it constituted a wrongf ul interférence with the 
water rights asserted by the plaintiff, and, as that objection appears 
to be certainly untenable, it is clear that the injunction was granted 
improvidently. 

The interlocutory order is accordingly reversed. 



In re WATTS-WOODWARD PRESS, Inc. 

(Oireuit Court of Appeals, Second Circuit June 14, 1910.) 

No. 304. 

Ghattel Mortgages (§ 97*) — Renewal— Refiling— Time. 

Lien La w N. Y. (Laws 1897, c. 418) § 95, provides that a chattel mort- 
gage, except as otberwise provided, sliall be Invalld as against credltors 
of tlie mortgagor, and against subséquent purchasers or mortgagees in 
good faitb, after the expiration of the flrst or any sueceedlng term of a 
year froni the first flling, unless within 30 days next preceding the expira- 
tion of the term a statement containlng a description of the mortgage, 
names of the parties, the time when and place where flled, the interest 
of the mortgagee, etc., is filed. Held that, on the expiration of a year 
from the date of the original fillng of a chattel mortgage, it becomes in- 
valid, in the absence of the flling of the statement required, and cannot 
be resuseitated by iillng a statement some 5 months thereaf ter. 

[Ed. Note. — For other cases, see Chattel Mortgages, De& Dig. § 97.*] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York, in Bankruptcy. 

In the matter of the Watts-Woodward Press, Incorporated, bank- 
rupt. An order confirming the report of a spécial master, finding that 
a chattel mortgage, executed by the bankrupt to one Sjostrom and as- 
signed to Joséphine Watts, was invalid for delay in refiling, was made 
by the District Judge. R. N. Asterley files a pétition to revise. Af- 
firmed. 

F. X. Sullivan, for Joséphine Watts. 
Frank M. Patterson, for respondent. 

Before LACOMBE, WARD, and NOYES, Circuit Judges, 

WARD, Circuit Judge. January 4, 1908, the Watts-Woodward 
Press executed a mortgage on certain type, presses, motors, composing 
tables, furniture, and fixtures on its premises, 22 Thames street, to 
secure the payment of $5,000 to one Sjostrom. June 16th Sjostrom, 
who never had any interest in the matter, assigned the mortgage to 
Joséphine Watts, the actual lender. June 20th the original mortgage 
was filed in the register's office. November 23, 1909, the assignment 
to Joséphine Watts was filed, and the original mortgage, with a state- 
ment that the debt was stiU due, refiled in the register's office. Novem- 
ber 24th the original mortgage was foreclosed, and the chattels cover- 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ed by ît sold for $500 to one Asterley. November 29th a pétition in 
bankruptcy was filed and a receiver appointed. December 4th the 
Watts-Woodward Press was adjudicated a bankrupt. 

The property sold under the mortgage remaining on the premises, 
without any change of possession whatever, the receiver took posses- 
sion of and sold it for something over $9,000. The spécial master held 
that the chattel mortgage was void for delay in refiling, and his report 
was confirmed by the District Judge. Asterley, who bid for Sjostrom, 
and who had himself no interest whatever, and who paid nothing on 
account of the bid, claims title to the mortgaged chattels. Joséphine 
Watts, on the other hand, claims that the sale to Asterley was void, and 
that the assignée of the original mortgage has a lien upon the proceeds 
of the receiver's sale in his hands. 

The lien law (Laws 1897, c. 418) as to the refiling of chattel mort- 
gages reads: 

"Sec. 95. A chattel mortgage, except as otherwlse provided In thls article, 
shall bë invalid as agalnst creditors of the mortgagor, and against subséquent 
purchasers or mortgagees in good falth, after the expiration of the flrst or any 
sueceedlng term of one year, reekonlng from the tlme of the flrst filing, uuless, 
(1) withln thirty days next preceding the expiration of each sueh term, a state- 
ment coutalning a description of such mortgage, the nanie of the parties, the 
time when and place vvhere flled, the interest of the mortgagee or of any 
person who has sueceeded to his interest in the property claimed by virtue 
thereof. * ♦ *" 

We think the mortgage, at the expiration of one year from the date 
of its original filing, became invalid, and that the refiling some five 
months after wa:s utterly inetïective for any purpose. Judge Peck- 
ham said in the case of Porter v. Parmley, 52 N. Y. 185, at page 188 : 

"The statute Is express that the 'mortgage shall cease to be valid' at the 
expiration of one year from Its filing 'as against creditors' of the mortgagor, 
if not rdflled as directed. Laws 1833, p. 403, § 3. The mortgage thus and 
thereby as against such creditors becomea absolutely void. Ely v. Carnley, 
19 N. Y. 496." 

Judge Folger said, in the case of Marsden v. Cornell, 63 N. Y. 315, 
at page 318 : 

"But he chose in 1870 to avail himself of the provision of the statute wliich 
for one year kept hia mortgage good for him. Ile thus brought it under the 
purview and opération of the statute — within its grasp, so to speak. It then 
became as if the statute was passed for it alone, and applied to it alone, of 
ail the chattel mortgages in the state. Then the third section of the statute of 
1864 said of it, as if of it alone: This mortgage shall cease to be valid as 
against subséquent purchasers in good faith, after the expiration of one year 
from the 22d September, 1870, unless within 30 days next preceding that ex- 
piration the plaintifC shall file it again, and unless he shall file therewith a 
statement of his interest in the property. This he did not, and lost the 
beneflt of his securltj', if any bona fide purchaser came in." 

See, also, Hérder v. Walther (Corn. PI.) 9 N. Y. Supp. 936. 

The language of the statute is perfectly explicit, and under it, unless 
the mortgage in question were continued within 30 days next preced- 
ing June 30, 1909, the expiration of one year from its original filing, 
it became invalid as against the banknipt's creditors. It was as if it 
had never existed. No discrimination is made between creditors 
founded upon notice or iipon the time crédit was given, as is made 
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în case of subséquent purchasers or mortgagees. The trustée in bank- 
ruptcy was fuUy qualified to attack the mortgage. Skilton v. Cod- 
ington, 185 N. Y. 80, 77 N. E. 790, 113 Am. St. Rep. 885, and our own 
décision in Re Gerstman, 157 Fed. 549, 85 C. C. A. 211. 
Order affirmed. 



In re SCHMIDT. 
(Circuit Court of Appeals, Second Circuit. June 14, 1910.) 
No. 290. 

1. Chattel JIortgages (i 86*) — Filino— Time. 

Under Lien Law N. Y. 1897, e. 418, § 90, declaring that every cliattel 
mortgage, not accompanied by immédiate delivery of the goods mortgaged 
and followed by an actual and continued change of possession, is void as 
against créditera of the mortgagor, unless the mortgage, or a true copy 
thereof, is flled as required, such mortgages muet be filed within a rea- 
sonable tlme; and hence a chattel mortgage not flled until nearly threé 
months after its exécution was invalid. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. § 161 ; 
Dec. Dig. § 86.*] 

2. Chattel Mortgages ("§ 197*) — Failtjeb to File— Invalidity— "Ceeditoks." 

Under Lien Law N. Y. 1897, c. 418, § 90, providing that an unflled chat- 
tel mortgage is absolutely void as against the creditors of the mortgagor, 
the Word "creditors" included ail creditors, and not those only who were 
prejudiced by the mortgagee's failure to file. 

[Ed. Note. — For other cas«s, see Chattel Mortgages, Cent. Dig. ^ 430; 
Dec. Dig. § 197.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1713-1727; 
vol. 8, pp. 7622, 7623.] 

3. Banketjptcy (§ 184*) — Moktgages— Validity— Ob.iectioNs et Recbiveb. 

A receiver iu hankruptcy may assail a chattel mortgage void as to cred- 
itors for failure to flle within a reasonable time, as required by the state 
law. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 276 ; Dec. Dig 
§ 184.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of Max Schmidt, bankrupt. From an order directing 
John W. McDonald, trustée, to pay .a chattel mortgage debt due from 
the bankrupt to Augusta Mauersburger, he appeals. Reversed. , 

F. M. Czaki, for appellant. 

B. H. Arnold, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. April 21, 1908, the bankrupt for the full 
présent considération of $2,000 executed and delivered a chattel mort- 
gage on the furniture and fixtures of a restaurant carried on by him to 
Augusta Mauersburger. The mortgagee is unable to speak the Eng- 
lish language and apparently entirely unacquainted with business. 
The mortgage was not filed in the office of the register for the city 

•For other cases see same toplc & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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and county of New York until July 8, 190â, through the omission of 
her attorney either to do sp or to tell her to do so. October 16, 1908, 
the pétition in bankruptcy was filed and a receiver appointed. De- 
cember 31, 1908, the receiver sold the chattels covered by the mort- 
gage, and the mortgagee moved for an order requiring him to pay 
the amount of the mortgage eut of the proceeds of sale. February 
16, 1909, this motion was referred to the référée as spécial master to 
take testimony and report. The above material and a good many im- 
material facts having been established, the foUowing colloquy took 
place: 

"The Master: At thls point I shall interpose, and will state that, assumlng 
the facts as stated, or offlered to be proved, the most favorable to the trustée, 
I hâve reached a conclusion, and will make my report accordingly. I now re^ 
quest Mp. Fried to state hls off ers of proof for the record. 

"Mr, Frled: I offer to prove that on July 8, 1908, at the time of the assign- 
ment by Max Schniidt to a eommlttee of creditors, represented by Exhlblt A, 
of May lîth, that the sald Schmldt was Insolvent, and that the claimant knew 
he was Insolvent, I also offer to prove that Mrs. Mauersburger knew what 
authority she was giving to Louils L. Kahn, her attorney, on the lOth of 
August, 1908, and that thereafter, and on or about the 4th day of September, 
19(^ the mortgage was deiivered to Loiiis h. Kahn for $600 on the Ix)ng 
Island property, executed by Max Schmldt, àccording to the terms of the 
letter of August 10, 1008, and that on or about that date the sald creditors' 
agreément— BJxhlbit C — was eigned by the sald Louis I* Kahn." 

The mortgage of $600 on real estate on Long Island referred to 
was in tlo way connected with the chattel mortgage under considéra- 
tion. May 20, 1909, the spécial master reported that the mortgage 
should be paid in full, with interest from April 21 to December 31, 
1.908, w:hich, report was Gpnfirmed by the court November 31, 1909, 
and the trustée has taken this appeal. 

AU parties hâve argued the case as if the only creditors as to whom 
the mortgage would be void under the law of the state of New York 
are those persons who becattie creditors between April 21, 1908, the 
day of its date, and July 8, 1909, the day it was filed. The lien law 
of New York (I^ws 1897, c. 418) provides : 

"Sec. 90. Bvery mortgage or conveyance Inteiided to operate as a mortgage 
of goodsàndi chattels or of any canal boat, Steam tug, sçow or other craft, 
or the appurtenances thereto, navlgating the canals of the state, whlch Is not 
accompanied ()y,an immédiate delivery, and folio wed by an actual and contln- 
ued changé of possession of ^he things mortgaged, is absolutely voîd as against 
the creditors of the mortgagor, and as against subséquent purchasers and 
mortgagees In good falth, unless the mortgage, or a true copy thereof, is filed 
as directed in thls article." 

Section 92 provides that in the city of New York the mortgage must 
be filed in the register's office. As the lien law does nçt state the time 
within which the mortgage must be filed, the first question is whether 
that may be donc at any time. The Court of Appeals has held that the 
filing must take place within a reasonable time after the exécution, of 
the mortgage. In Karst v. Gane, 136 N. Y. 316, at page 324, 32 N. E. 
1073, at page 1075, Chief Judge Andrews says : 

"It rémains to be coneidored whether the failure to flle the mortgage to 
the défendants for six weeks after its exécution lets in the lien of the exécu- 
tions on the judgments In favor of the plalntlfC, obtalned after the filing of the 
mortgage, and gives them a préférence over the mortgage. ïhe second sec- 
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tlon of the act of 1833 prescrlbes how and where cbattel mortgages shall be 
flled, but It does not In terms prescrlbe the tlme wltUin whicb this is to be 
done. The purpose of the flUng Is Indlcated by the last clause of the section, 
whlch directs that the mortgages, when flled in the proper oflices, shall 'be 
kept there for the inspection of ail persons interested.' While the act does 
not in terms require an Immédiate flling of a mortgage in order to make it 
valld against creditors or subséquent mortgagees or purchasers, the purpose 
of the act can only be satlsfled by prompt and diligent action on the part of 
the mortgagee In flling his mortgage. The flling stands as a substltute for 
Immédiate delivery and an actual and contlnued change of possession of the 
property, and avoids the conclusive presumptlon of fraud which would oth- 
erwise attach to the Instrument under the act of 1833 In the absence of deliv- 
ery and a change of possession of the mortgaged property. Some tlme will 
necessarily elapse between the exécution and flling of the mortgage. Where 
it appears that due diligence was exercised In flling the mortgage, and ther« 
was no unnecessary delay, and no actual Intervenlng lien has been acquired, 
there would seem to Be no ground upon which subséquent lien holders could 
question the validity of the mortgage under the statute of 1833. The flJiag 
under thèse drcumstances would be Immédiate, and make the mortgage valid 
as agaInst liens subsequently acquired. But a delay of six weeks in flling the 
mortgage Is not a compliance wlth the act. There were no drciunstances ren- 
dering so long a delay necessary. There can be no doubt that If, during the 
delay in flling, a lien had been acquired by a créditer, the mortgage as to 
such lien would be void. The mortgage was, however, flled before the plaln- 
tiff's judgments and exécutions were obtalned. This dld not restore the val- 
idity of the mortgage as against creditors whose debts were In existence dur- 
ing the default in flling the mortgage, although judgments or exécutions were 
not obtalned until after the mortgage was in fact flled." 

And in the case of Tooker v. Siegel-Cooper Co., 194 N. Y. 442, 87 
N. E. 773, a delay in filing of one month was held to invalidate the 
mortgage as to creditors. 

The next question is whether the act means ail creditors, or only 
those who could be held not to hâve been prejudiced by the failure to 
file. Judge Andrews, in the Karst Case, considered this question 
also, saying at page 319 of 136 N. Y., and page 1073 of 32 N. E- : 

"It is to be observed that the Umited meanlng of the word 'creditors' in 
the act of 1833. ineisted upon in behalf of the défendant, has no support in 
the literal reading of the act. The flrst section déclares that a mortgage of 
chattels, which shall not be accompanied by an Immédiate delivery and an 
actual and contlnued change of possession of the things mortgaged, 'shall be 
absolutely void a» against the creditors of the mortgagor and as against 
subséquent purchasers and mortgagees In good faith, unless the mortgage or 
a true copy thereof shall be flled as directed In the succeeding section of the 
act.' There is nothing in the language of the section conflnlng the meaning 
of the word 'creditors,' or restrlcting Its natural sensé, or whlch Indicates an 
Intention to dlstlnguish between a credltor who became such before, and one 
who became a créditer after, the exécution of the mortgage. The section 
speaks of 'subséquent purchasers and mortgagees.' There was a very good rea- 
son for this, since a prier purehaser or mortgagee wonld stand on hls para- 
mount rlght and needed no protection, or would bave the means of protection 
against a subséquent mortgage. The use of the word 'subséquent' as applied 
to purchasers or mortgagees may not be of great importance In ascertalnlng 
the meaning of the word 'creditors,' but It indicates that the Législature had 
in mind, and expressed in respect to one class of persons, to be protected by 
the statute. the time when their rights accrued with référence to the exécution 
of the mortgage." 

And at page 321 of 136 N. Y., and page 1074 of 32 N. E. : 

"It was the plain purpose of the act of 1833, dlselosed ou its face, to re- 
quire publicity to be given to chattel mortgages for the protection of the 
clalms of persons mentioned thereln. It Is undoubtedly true that one, and 
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perhaps the most Important, purpose of the act, so far as It applles to cred-' 
itors, wàs to protect persons glvlng crédit to the mortgagor In Ignorance of j 
the existence of a mortgage upon his property. But the législative pollcy was 
broader tàan this single purpose. It is impossible to say that only creditors 
who became such during the existence of a mortgage may be Injured by keep- 
ing the mortgage secret. It certalnly Is not improbable that In many cases' 
antécédent creditors mày be luUed Into securlty, and forbear the collection of ■ 
thelr debts at maturlty, by the apparent unlncumbered possession and owner-j 
ship by the detitor of property eovered by an undisclosed mortgage. The stat-j 
ute prescribes a gênerai fuie whîch rdust be observed In order to entltle a 
mortgagee to assert his lien as against creditors, and, although a creditor 
may hâve notice of an unflled mortgage at the time the crédit is given, yet 
it Is held thftt, as to a creditor with notice, such a mortgage wlU be postponed 
to the lien of judgment and exécution In hls favor upon the debt so contracted. 
This was heM In Sajre v. Hewes, 32 N. J. Bq. 652, by the New Jersey court 
undér a «tatute slmilar to that In this state. The same. rule has been declar- 
ed In our èOurts. Fatmers' Loan & Trust Co. v. Hendrickson, 25 Barb. (N. Y.) 
484 ; Stevens v. Buffalo & N. Y. R. R. Go., 31 Barb. (N. Y.) 590. In thèse 
ckfees tUe aét VPas extended to cases not wlthin the pollcy whlch it Is clalmed 
Is thé sole reason for the législation in question." , 

If the' act had provided that the mortgage must be filed ^yithin 
30 days, a faihre to do so would obviously make it invalid against ail 
créditons, .;See our opinion handed down with this in the Case of the 
Watts- Woodward Press, 181 Fed. 71, as to the effect of not refiling 
withift thè period fixed by the statute. 

The receiver in bankruptcy had a right to assail this mortgage, Skil-' 
ton V.' Go^dington, 185 N., Y. 80, 77 N. E. 790, 113 Am. St., Rep. 885, 
and our.own décision in Rè^Gerstman, 157 Fed. 549, 85 C. C. A. 311. 
We are reluctantly compelled to the conclusion that the order of the 
court below was erroneous. The mortgage should hâve been held in- 
valid against; ail the creditors of the bankrupt because of failure to file 
it for nearly three months after its exécution. 

Order < rêver sed. 



MANN et al. v. DEMPSTER. 

(Circuit Court of Appeals, Second Circuit. June 30, 1910.) 

No. 234, 

1. r,TBEI,,AND SLANDER (§ 105*)— EVIDENCE— ASSOCIATED PABAGnAPHS. i 

Where a paragraph sued on as llbel by Innuendo referred to plaintifif by 
his Christian nanie and commenced "In this connection," the preceding 
paragraph, separated from the other by a Une, In whlch his full name 
was given, was admissible. i 

[Ed. Note. — For other cases, see. Llbel and Slander; Cent Dig. §§ 282-1 
294; Dec. Dig. § 105.*] 

2. LiBEL AND Slander (|§ 104, 105*)— Evidence— Article as Whole. 

Where a newspaper article contains words whlch may be llbelous by; 
Innuendo, plaiïitifC Is entltled to put the entlre article in évidence for con- 
sidération of the Innuendo, and the question whether there was express 
malice. 

[Ed.. Note. — For other cases, see Llbel and Slander, Cent. Dig. §§ 284- 
294 ; Dec. Dig. §§ 104, 105.*] 



•For other cases see same topio & i numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. LlBEL AND SLANDER (§ 4*) — "EXPEESS MALICE." 

"Express malice" in libel Is wanton and reclcless disregard of the rights 
of otliers. 

[Ed. Note. — ^For other cases, see Libel and Slander, Cent Dig. § 111 ; 
Dec. Dig. § 4.» 

For other définitions, see Words and Phrases, vol. 3, pp. 2607-2611 ; vol. 
8, p. 7658.] 

4. Appeal and Ereob (§ 231*) — Ebview— Evidence— Insuiticient Réserva- 

tion OF Exception. 

An objection to expunging matter from a paragraph admitted in évi- 
dence over objection cannot be reviewed vvhere objecter did not ask to 
bave that matter read. 

[Ed. Note. — Por other cases, see Appeal and Error, Dec. Dig. § 231.*] 

5. Appeal and Bkrob (§ 1033*)— Harmless Eeror— Exclusion of Evidence. 

Any error against défendant in libel in expunging matter from a para- 
graph admitted in évidence was harmless, where the matter contained al- 
lusions which would hâve tended to inflame the jury against bim. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent. Dig. §§ 4053- 
4062; Dec. Dig. § 1033.*] 

6. Libel and Slander (§ 101*) — Palsitt of Statement— Bueden of Pboof. 

Plaintiff need not prove the f alsity of libel ; it being for défendant to 
justify by showing truth of the statement. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. §§ 273- 
280 ; Dec. Dig. § 101.*] 

7. LipEL.AND Slandee (§ 120*) — Punitive Damages— Peoof Requieed. 

The mère fact of libel does not authorize recovery in excess of conir 
pensât ory damages. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. §§ 350, 
351 ; Dec. Dig. § 120.*] 

8. Teial (I 25*) — RiGHT to Open and Close. 

An admission in a fédéral Circuit Court by défendants In libel of di- 
verse cltizenship that they published the article of plaintiff, and It was 
vsddely circulated, did not give them the right to open and close, where 
issues remained whether there was express malice. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 44-75; Dec. Dig. 
1 25.*] 

9. Libel and Slander (§ 123*) — Jury Questions. 

Whether défendants In newspaper libel intended to charge by Innuendo 
that plaintiff had with an immoral motive bought a house to eover an im- 
moral relationship lield, under tlie évidence, a jury qu&stion. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. §§ 356- 
364 ; Dec. Dig. § 123.*] 

10. Appeal and Eeboe (§ 1004*) — Review — Excessiveness of Vebdict. 

The slze of a verdict for plaintiff in libel is not reviewable in a Circuit 
Court of Appeals. 

[IM. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3044- 
3947; Dec. Dig. § 1004.*] 

11. Appeal and Error (§ 1078*) — Assignments of Erroe — Waiver. 

Assignments of error not discussed lu plaintiff in error's brief need not 
be reviewed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4256- 
4261 ; Dec. Dig. § 1078.*] 

'For other cases see same topic & % numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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12. New Triai, (§ 117*) — Motion— Tmœ fob Movino. 

A trial Judge cannot set aslde a verdict and. judgment and grant anetv 
trial where the trial term bas long since expired, and bas not been ex- 
tended by order. 

[Ed. Note.— For other cases, seê New Trial, Cent Dig. S§ 23S-241; Dec. 
Dlg. S 117.*] . , 

IS. Trial (§ 273*) — Instructions— Objections— Time. 

Exceptions to instructions reserved after the jury retired cannot be re- 
vlewéd, though the adversary assents. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 680-682 ; Dec. Dig. 
{ 273.*] 

Noyés, Circuit Judge, dlssenting. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action by Samuel Dempstéf against William D'Alton Mann and 
ariother. Judgment for plaintiff ànd défendants bring errôr, and move 
to remand. Judgment affirmed. Motion overruled. 

See, also, 157 Fed. 319. , ; 

This cause comes hère upon writ of error to review a judgment of the Cir- 
cuit Court, Soùthem District of New Yprk, for $20,080.75, entered May 18, 
190&, in favbt 6f défendant In èrror who was plaintiff below. The action 
was for libel, the jury gave a verdict aigainst défendants for $40.000, but the 
trial judge as a condition of denyinsinotlon for a new trial required plain- 
tiff to reduce recovery to $20,000. 

When the cause was reached and argument begun, wc took it under ad- 
visement on a point of practlce, Whlcb' will be found disposed of in opinions 
flled Aprll 26, 1910. 179 Fed. 837. Before final argument plaintiffs in error 
made a motion that the cause be remanded to the Circuit Court for fur- 
ther action. . ^ 

Wray & Callaghan (Albert A. Wray, Stephen Callaghan, and Nelson 
L,. Keach.pf counsel), for plaintiJïs in error. 
C. O. Maas, for défendant in error. 
Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOM'BE, Circuit Judgé (after stating the facts as above). The 
motion to remand may be more conveniently considered after the cause 
has been discussed on the merits. ' The défendant Mann is the pub- 
lisher of a weekly paper called Town Topics, issued in New York, 
which has concededly a large circulation hère and in, Pittsburgh, where 
the plaintiff résides. ; ; 

On March 38, 1907, there was published in the paper the following 
paragraph, of, which plaintiff çomplained: 

"In this connection it is interesting to pote that eome , time ago Samuel 
bought a handsome house in Oraig street, and there installed a big voluptuous- 
looking lady whose' ostensible occupation Is trimmlng bats, an occupation 
ninde partlenlarly lucrative through hèr intimacy with the Dempsters, , an 
intimacy which must be very warm, since she was one of the few outsiders 
at Will's very small private funeral." 

This particular paragraph was preceded by anothér, the two being 
separated by a line, both paragraphs referring apparently to thé same 
inilividual. It is quite apparent that the last paragraph standing alone 

•Por olher caseii see aame topic i i nvusms In Dec. & Am. Cigi. 1807 to date, & Rep'r Indexée 
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in no way indicates who the individual is that is referred to as "Sam- 
uel." Plaintiff set out the entire article in the complaint, although he 
charged intent to libel only by the publication of the paragraph above 
quoted. Upon the trial défendants moved to strike out f rom the com- 
plaint ail of the paragraph above the line, and objected to the introduc- 
tion in évidence of the article as a whole. 

The court expunged several passages from the first paragraph ; i. e., 
he did not allow plaintifï to read them to the jury. So much of the 
paragraph as was admitted reads as foUows: 

"Not so many years ago the W. W. O'Neill was the largest of the ungainly, 
stern-whael towboats plying on Western waters between the coal flelds of the 
Pittsburgh district, down the Ohlo and Mississippi to Southern coal ports, 
and the golden returns she brought were plenttful enough to generously re- 
ward those whose venture she was. The big boat is still in the business, 
but the man for whom she was named, Captain W. W. O'Neill, one of the 
old-timé steamboat men and coal operators, has been dead thèse many 
years. He lived long enough, however, to see a family of darlj-haired, Juno- 
esque daughters ripen to a stage where their loolcs and hls money made 
them good catches. When the last named, Lou, was marrled to Wlll Demp- 
ster, son of Alex. Dempster, one of the good old pillars of Pittsburgh, her 
prospects were considered the best of ail the O'Neill girls. But last Novem- 
ter WlU dled. It was on the bounty of the father that the son's widow and 
chlld found themselves thrown. They had reason to expect much, for the 
name of Dempster waa synonymous with deeds of charity and philanthropy. 
But the widow had not taken into account her brother-In-law, Samuel." 

Défendant contends that it was error to read this to the jury because 
■"it tended to inflame and préjudice the minds of the jurors against de- 
fendants." The two paragraphs are both parts of the same article. 
The one below the line begins with the words "In this connection." 
Défendants before the reading admitted that by "Samuel" in the 
second paragraph "Samuel Dempster, the plaintifï, was intended," and 
Tiow insist that, in view of that concession, it was error to admit the 
first paragraph. We do not so think. Where an article of this sort 
contains words which by innuendo may be held libelous, the plaintifï 
is entitled to put the entire article in évidence. It afïords a side light 
for the jury when considering the innuendo and also the question 
whether or not there was any express malice, as the law defines that 
iterm, ^viz.; "wanton and rèckless disregard of the rights of others." 

Défendants also now insist that it was error to expunge anything 
from the first paragraph before allowing it to be read to the jury. We 
do not find any exception on which to base such an argument. De- 
fendants' counsel excepted to any part of the first paragraph being 
read. When his objection was overruled and the parts admitted were 
read, he did not ask to hâve the omitted passages also read. But, if it 
were error to omit them of which error he could hère complain, the 
■error was not harmful because the omitted passages contain merely 
some unkind allusions to the expériences of the "dark-haired Junoesque 
daughters," one of the allusions coming perilously near to an insinua- 
tion of unchastity. The jury would be more likely to become "in- 
flamed" if they were in than if they were out. 

The next proposition advanced by the défendants is that they were 
•«ntitled to open and close. Leaving out ail questions arising upon the 
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défenses afiSrinatively pleaded, the issues presented when- the jury 
wasimpaneled were thèse : ^ 

(1) Whether or net plaintiff was a citizen of Pennsylvania. 

(2) Whether or not défendants published the article in Town Tbpics, 
and widely circulated the same in New York, Pittsburgh, and else- 
where. 

(3) Whether or not the statements in the article were published con- 
cerning the plaintiff. 

(4) Whether or not théy were false. 

(5) Whether or not défendant mâde any effort to communicate with 
plaintiff prior to publication. 

( 6) Whether or not prior to publication, défendants made any effort 
to verify the truth of the article. ' ■• - 

(7) Whether or not the statements Werè rnade re.cklessly and ma- 
liciously. , , , ;, :: 

(8) Whether or not the statements were made with the intent to 
convey to the public the impression chargèd in the innuendo. ■ ' 

If a published ;Statement is libelous, , plaintiff need not proye its 
falsity. It is for défendant to justifyiiby showijig the statement to fce 
true. As to No. 4 plaintiff did not hà've the burden of proof . Nos. 
6, 6, and 7 deal with thé question of dariiages — whether or not there 
was such express malice as wOuld sustain a claim for more than thé 
compensatofy damages to which plaintiff would be entitled if the libel 
were not justified. If plaintiff seeks to recover, more: than.i compensa- 
tory damages, he must show more than the mère fact that a libel was 
pubHshed. At the opening of the trial: de fendants conceded the af- 
firmative of propositions 1, 2, and 3, but such concession did not give 
them the right to open and close on the whole case. 

The proposition mainly relied upoaby défendants is that "the 
printed matter was not iibdous per seor libelous àt ail." The com- 
plaint averred that by innuendo défendants inteïided to and did charge 
and convey to the public an impression that plaintiff had with an 
immoral motive ibought and paid for the house in Graig street, and 
installed therein the lady. rèf erred to, whose occupation of trimming 
hats was ostensible merely, and was a-^shield and oover to an "illégal 
and illicit and immoral relationship with plaintiff." , 

The paragraph complained of consists of ,â number of separate as- 
sertions, each of which, standing by its6lf,'is perfectly innocent. Even 
the statement that the occupant of the house was "a big, voluptuous 
looking lady" isnot libelous, though it may be impertinent and might 
tend to a breach'of the peace on the part of her maie : relatives.' But 
words perfectly innocent when standing bythemselves may be thrown 
into such juxtaposition as to become libelous.: To efféct such a collo- 
cation is a common device of experienced paragraphérs iof personal 
gossip. Whenhaled into court they are Usually vociferous in assert-, 
ing that no libelous statement can be found in the article, and fre- 
quently seek to becloud the case by introducing much testimony to es- 
tablish the truth of the several separate statements, insisting that they 
hâve thus "justified" the publication. Thus one may publish of an 
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individual: "This is the same John Smith who got himself into seri- 
ous trouble when he was in Arizona three years ago. Horse stealing 
is not popular in that conimunity." He may safely assume that any 
court will take judicial notice of the fact that horse steaHng is not pop- 
ular in Arizona or even elsewhere. He may be able to prove that, when 
John Smith was in Arizona at the time stated, he insisted on riding a 
half-broken horse, was thrown in an infrequented part of an alkali 
désert, broke his leg, and lay there two days before he was rescued. 
But ability to prove the occurrence of such serious trouble would be no 
justification of the statement which the article by indirection cohveyed, 
that John Smith when in Arizona was discovered to be a horse thief, 
So in the case at bar we hâve an ingénions collocation of innocent as- 
sertions which is certainly well calculated to convey the impression 
charged in the complaint. Whether or not it was intended to convey 
such impression was a question for the jury, but we should certainly 
hâve a poor opinion of the intelligence of 13 men, who might reach 
the conclusion that the paragraph was constructed with an innocent 
intent. If no more was intended than a publication of the various in- 
nocent statements as to the purchase of a house, the trimming of hats, 
and thê attendance of some obscure person at a private funeral, why 
would space be given to such uninteresting détails in the columns of 
the paper? It is difficult to escape the conviction that the paragraph 
found a place in Town Topics only because the innocent assertions were 
so skillfully put together as to make the article a spiCy bit of gossip. 
In this case as in our illustrative example, the évidence adduced in jus- 
tification was confined to the innocent statements, such as the purchase 
of the house, etc. There is not a scintilla of évidence tending to show 
the existence of immoral or illicit relations. Moreover, it appears that 
the paragraph was published without the slightest effort on the part 
of défendants or their subordinates to make any investigation as to the 
existence of such relations. 

It is further argued that the verdict is excessive, but it is well settled 
that the size of the verdict is not a subject of review in this court. 
There are various other assignments of error, which hâve ail been ex- 
amined. Since they hâve not been discussed in the brief, they need 
not be hère rèhearsed. We find in them no ground for reversai. 

The preliminary motion may now be considered. The relief asked 
for \vas to remand the cause to the Circuit Court, to authorize and em- 
power plaintiffs in error to make an application to the trial judge to 
set aside thc: judgment and the verdict and grant a new trial. Since the 
term at which the cause was tried has long since expired and has not 
been extended by order, the trial judge would hâve no power to grant 
such rehef, if the cause were remanded. This is sufficient ground for 
denying the motion. The application was made because in our former 
décision it was held that exceptions to the charge reserved after the 
jury had retired could not be considered. Counsel for the plaintifï, 
while opposing the motion, expresses his willingness to hâve thèse ex- 
ceptions considered. This, for reasons given in our former opinion, 
cannot be done. A majority of the court, however, in order to satisfy 
181 F.— 6 
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défendants that errors in practice hâve not deprived thém of any sub- 
stantial rights, hâve added a footnote to this opinion."^ 
The judgment of the circuit court is aiïirmed. 

NOYES, Circuit Judge (dissenting). For reasons stated in my 
opinion of April 26, 1910 (179 Fed. 839), I think that the action of the 
trial court in depriving the plaintifïs in error of the right to take law- 
ful exceptions to the charge constituted error calling for the reversai 
of the judgment, and calHng^for such reversai none the less whether 
we think the plaintifïs in error would hâve been able to take meritorious 
exceptions or not. 

But, if the judgment is not to be reversed upon this ground, I agrée 
that theplaifitiffs in errof can hâve no other relief. The exceptions 
virhich they were âble to take disclose no prejudicial error, and the trial 
judge would hâve no right to set aside the judgment if the cause 
should be remanded. 

1 The exception» to the eharee,' whlch were dlctated to the stenographer 
af ter the Jury retired,- wei-e thrée in numher. 

(1) That the trial judge said: "I hâve no hestltation in saying for my- 
self as a man (I hope of common sensé and some expérience) that the 
wôrds do inéan what thé plalntlff says théy mean." He also chargea: "It 
Is for you ito sày whether that Is the meanlng of those words, and I say 
agaln that that Is entlrely for you, and you can flnd anything your con- 
sciences dictate çn that subject" 

Référence may' be had to the opinion of this court In Smith v. Sun Print- 
ing & Pub. Ass'n. 55 Fed. 240. 5 C. C. A. 91. . 

(2) That the triai Judge sald: "And I sây, also, that. In my opinion, the 
défense of Justification in this case has not been supported, but that also 
is for youtO; si^y, yet I hâve a right to express my own opinion, and I 
do ,so.", .' .•; I, ,' ' ' ' '. 

The judge hàd àlfeady charged: "He who allèges the truth of the matter 
must taiEtke''hlê prbof bf the truth Ad broad as Is the defamatlon. It will' 
not do to plck out hère a word and there a word and sajff-thesç words are 
true aî^d- prove t^ey ; are true. . He naust prove them as an entlrety, and 
show that tjie allègéd Hbel, as reasonably Interpreted, Is truè^. Uniess, there- 
fore; you te 'rteaèonable rûen are of the opinion that thèse wOfds In thelr 
enttréty and^truè meanlng. are true, as written and piiblishéd, the défense 
of jnstiacÉttlpPiyfaliSi" ■ : \.^ ,-,- \ ,■.,,; : , ,,./■ 

Référence may, be had tp the oplnlop^ : supra as to proof o^ered in ju^ti-' 
flcation. ., ;_!, ' ' ' : :■ h 

(S) That tlie (siîarge "Ih 'Words or in substance charges the jury that the 
reckless and careiess publication as was shown In this case was sufflçl€(nt 
évidence froïn : which the jury ; mlght flnd malice." 

No such st^tewent Is found In the charge. , 

"What the trial judge sald bn this branch'of the case was': "But, even whete- 
no aetual malice Is shown, exemplary damages may be given where there' 
is proof of such," wanton dlstegard: or reckless Indifférence to the rights Qf 
others as Is équivalent to the; reckless violation of such rights. It Isasserted 
hère that the. publication of what Is clalmed tb be a libeïoUs statement upon 
the pi ilntUï, ivithout any other investigation than isshowuto hâve been 
mâde in this éa*e, is so careiess as to aiUount to that reckless indifférence 
or wanton dlBregard of the rights of others. If such carelessness existed, 
I advise you, Ujen, you are :at llberty to award punitive or exemplary dam- 
ages." ,,, . , ' 
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SCHMIDT V. PENNSYLVANIA R. R. 

(Circuit Court of Appeals, Third Circuit. August 19, 1910.) 

Eauhoads (§ 358*) — Injuries to Peesons Using— Licensee— Duty of Rail- 

EOAD TOWAED PERMISSIVE WAY AcEOSS. 

Del'endant railroad company oi>ened a freight train at a point wliere 
two patlis Crossing the track convergea, near the center of a clty bloelî. 
Tiiese pattis had -been used freely by workmen and others who were ae- 
customed to cross the traclîs for a long time. PlaintifE, a boy of 8%, was 
injured while crossIng through the opening between the cars by beiug run 
over by the train while being elosed together after he had tripped and 
fallen over a rail. Held, that plaintiff was a mère licensee as to whom 
the railroad company was under no obligation to give warning before the 
elosing of the eut, and that it was therefore not llable. 

[Ed. Note. — For other cases, see Railroads, Cent Dlg. § 1237 ; Dec. Dig. 
§ 358.*] 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Action by one Schmidt against the Pennsylvania Railroad. From 
a judgment for défendant, plaintiff brings error. Affirmed. 

Alfred P. Skinner, for plaintiff in error. 

Albert C. Wall and James B. Vredenburgh, for défendant in error. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
ARCHBALD, District Judge. 

ARCHBALD, District Judge. The plaintiff, a boy some eight and 
a half years old, was injured while crossing the tracks of the défend- 
ant company between the cars of a parted freight train, at a point 
intermediate between certain streets in the city of Newark. The 
place where the accident occurred was the center of a city block or 
square, across which the défendant company has two tracks, running 
north andi south, and extending to a freight yard a short distance 
beyond. The land on the east side of the tracks, within the square, 
is entirely vacant, and nearly so on the west side; and on the east 
the space is frequently used by children as a playground. The square 
not being inclosed by fences, workmen and others are accustomed 
to cross freely from one side to the other, passing over the railroad 
tracks in doing so. Two well-defined diagonal paths, prior to the 
accident, had developed in this way on the east side, which converged 
and met, at the tracks somewhere about the center of the square; and 
a simliar path starting just opposite to this across the tracks ran north- 
west to the side streets in that direction. This condition had existed 
for several years, and was well understood and made use of by persons 
living in the neighborhood. 

On the day of the accident, the complainant and a companion, after 
watching some boys who were playing bail on the east side, started 
to cross the tracks, at the point where the two paths converged, in 
order to take the path on the other side, on their way home. Some 
cars of broken stone were being unloaded on the easterly track, and 
the stone was scattered in piles along it; and on the westerly track 

*For other cases eee same topic & § numbbr lu Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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there was a long train of freight cars with an engine attachée!, whicli 
had been uncoupled and eut in two for some purpose about at the 
point where the path crossed the tracks, the boys taking advantage 
of the opening in the train to get by. The first boy got saf ely through ; 
but the plaintiff, in some way, caught his foot under the outer rail 
as he was about to step over it and tripped and fell, landing outside 
of the track; and just at that moment the cars were bumped together 
by the engine at the other end, a considérable distance ofif, and the 
wheels ran over and severed the plaintiflf's leg. The contention is 
that, by the long acquiescence of the défendant Company in the use 
of the paths running up to and crossing their right of way, the pub- 
lic had acquired the right to cross at that point, which the company 
was bound to take notice of and respect; and that, having eut and 
opened the train, which was on the westerly track, at the point where 
the path crossed it, the men in charge of the train, before closing the 
opening, were bound to give warning, either by some one stationed 
at the place for the purpose, or by the engine, at the other end, 
whistling or ringing its bell ; and that to bump thé cars together with- 
out notice, and without regard to whether any one was going across, 
as was donc, was négligence which made the çompany liable to any 
one such as the plaintifï, who was injured thereby. 

It is to be noticed that the plaintifï was not struck and thrown down 
by the sudden movement imparted to the cars, but in. some unex- 
plained way his foot was caught by the rail and he was thrown for- 
ward; the wheels of the cars coming on him and cutting off his 
foot, while he lay in that position. It is not altogethèr the same 
therefore, as if the cars, being suddenly started, bumped into him 
and threw him down. The accident resulted because he tripped and 
fell, without which it apparently would not hâve occurred. But pass- 
ing this by, if the company, as contended, was bound by long acquies- 
cence to respect this crossing, and after opening the train at it was 
required, before closing it again, to give reasonable warning, the plain- 
tiff had a right to rely on this, and was entitled to go in between the 
standing cars, without incurring the danger of being caught by any 
sudden movement of them. And even though the immédiate occasion 
of the accident was the catching of the plaintiff's foot under the rail, 
the resuit is not so remote but that it may be attributed to the neglect 
of the company, in failing to give due and timely warning, if that ob- 
ligation in fact rested upon it. 

It is the established rule in some Jurisdictions that, where a railroad 
company for a long period of time lias permitted the public to cross or 
travel along its right of way between certain points, it owes the duty 
of reasonable care to persons so using it, and cannot approach the 
place with moving trains without giving due and customary warning. 
23 Amr. & Eng^ Cycl. Law (3d Ed.) 740, 741. This is the rule in 
Pennsylvania. Taylor v. Delaware & Hudson Co., 113 Pa. 162, 8 Atl. 
43, 57 Am. Rep. 446. As it is in New York. Swift v. Railroad, 123,; 
N. Y. 645, 25 N. E. 378. See, also, Harriman v. Pittsburg, etc.. Rail- \ 
road, 45 Ohio St. 11, 12 N. E. 451, 4 Am. St. Rep. 507, and Garner v. ' 
Trumbull, 94 Fed. 321, 36 C. C. A. 361. But it is not the rule in New 
Jersey, where, under such circumstances, persons using the crossing 
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are regarded as mère licensees, towards whom the railroad owes only 
the cluty of not doing- wanton or willful injury. This is well estab- 
lislied, and is illustrated by several cases. Thus in Vanderbeck v. 
Hendry, 34 N. J. Law, 467, the premises where the accident occurred 
was a lumber yard, which vvas uninclosed, and where persons were in 
the habit of crossing from street to street, making use of the passage- 
wa3's left between the lumber. The plaintiff having gone into one of 
thèse passageways was injured by the fall of a pile of lumber, which 
had been piled up in a négligent manner, and it was held that he could 
not recover. Being on the premises, as it is said, by mère license, and 
not by invitation, while relieved thereby from responsibility as a tres- 
passer, he assumed the risk of the place, and the business carried on 
at it, and the owner owed him no duty except to abstain from acts of 
willful injury. This was reaffirmed in Phillips v. Library Company, 
00 N. J. Law, 307, 27 Atl. 478, where, however, in view of the facts 
of the case, it was held that a différent rule prevails, if the entry or 
use of the land is of right or by invitation of the owner, as distinguished 
from an entry by license or sutïerance ; the owner in the former case 
being under the duty of exercising ordinary care to render the prem- 
ises reasonably safe, or at least to refrain from any act that will make 
the entry or use of the premises dangerous. In Devoe v. New York, 
Ontario & Western R. R., 63 N. J. Law, 276, 43 Atl. 899, the résidents 
along a railroad track which, four years before the accident which 
resulted in the death of the plaintifï's décèdent, was inclosed by a fence 
along the company's right of way, built a stile over the fence without 
the consent and notwithstanding the refusai of the company to permit 
it, so that they might go directly across the tracks to an adjoining sta- 
tion and a street beyond it. The plaintifï's décèdent, on her way to 
school, made use of this stile, and in crossing the tracks of the com- 
pany, just before she reached the platform of the station, was struck 
and killed by one of the company's trains ; and it was held that mère 
acquiescence in the passage across the railroad for the benefit or con- 
venience of the parties using it created no duty on the part of the 
railroad company except to refrain from acts willfully injurions, and, 
consequently, that there could be no recovery. So in Furey v. New- 
York Central & Hudson River R. R., 67 N. J. Law, 270, 51 Atl. 50-5, 
a painter, who was at work assisting to paint a railroad shed, which 
covered the central portion of a river pier, while on his way to change 
bis working for his street clothes, which he had left in the interior of 
the building, was injured by the closing together of two freight cars, 
between which he was passing, within the shed, which were moved by 
the company without warning. It was contended that by opening the 
train and leaving spaces between the cars, as was habitually donc in 
the shed, which spaces were used with the knowledge of the company, 
by men at work on the job, to cross from one side of the building to 
the other, there was an implied invitation to the men to use thèse 
openings, and that a duty devolved on the company in conséquence 
to give warning before closing them. But this was rejected, and it 
was held that the company was in no way liable, the openings between 
the cars being varied from day to day according to the exigencies of 
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the business, as it became necessary to bave a car unloaded at one place 
or another; and that the fact that the plaintiiï and others passed 
through thèse openings repeatedly without molestation with the knowl- 
edge of the company afforded no évidence or encouragement that the 
Company intended them to use them. Such knowledge, it was said, 
might imply permission, but did not amount to an invitation, without 
which élément there was no duty on the part of the company to give 
warning, or in fact to do anything, except to abstain from that which 
was willfully injurions. 

The présent case does not differ in principle from Pennsylvania R. 
R. V. Martin, 111 Fed. 586, 49 C. C. A. 474, 55 L. R. A. 361, decided 
by this court, in which the same rule was enunciated. The plaintifï 
there was injured by something which fell from a passing train, as he 
was walking along the right of way of the railroad on a customary 
path leading from a pottery plant, where he was employed in the city 
of Trenton, to the platform of an adjoining station. This path had 
been used for a long time by employés of the pottery plant in going to 
and from their work without objection on the part of the railroad 
company; and on the occasion in question the plaintifï was going to 
the station to meet a friend, who was coming in on the train. It was 
contended that, under the circumstances, he was not on the defendant's 
right of way by mère sufïerance, but by implied invitation ; but it was 
held that the acquiescence of the company in the adoption of the path 
along the right of way, as a means of going to and from the station, 
did not invite passengers or others having business there to make use 
of it, and did not therefore impose upon the company any duty beyond 
what it owed to a mère licensee. See, also, Sutton v. West Jersey R. 
R. (N. J. Sup.) 73 Atl. 356; Riedel v. West Jersey R. R. (C. C. A.) 
177 Fed. 374. 

Thèse cases, which are declaratory of the local law as established by 
a long line of décisions of the highest courts of the state, recognized 
and enforced in this court, are conclusive upon the plaintifï, and re- 
quire an afïirmance of the judgment. Assuming that there was a cus- 
tomary path, leading up on either side to the railroad tracks where the 
accident occurred, by which the people of the neighborhood were wont 
to pass across thèse uninclosed lots, and that this had existed for such 
a length of time that the company was affected with notice and pre- 
sumed to acquiesce in it, the use was merely a permissive one, which 
under the New Jersey law imposed no higher duty than not to do that 
which was recklessly or willfully injurions. Nor was this duty modi-: 
fied by the fact that, on the occasion in question, the train which was 
occupying one of the tracks, and which was the cause of the accident, 
had been opened at the point where the paths converged, which fact 
cannot be wrested into an invitation or allurement to the plaintifï to 
go in between the cars in the course of crossing over, so as to require 
a warning from the trainmen in charge before closing the cars to- 
gether. The use was still merely a permissive one, and the plaintifï 
stood in no higher relation to the company than that of a licensee, who 
took ail the ordinary risks incident to the place and the business, 
among which was the moving or shifting of the cars occupying the 
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track, back and forth upon it, according as it became necessary. The 
plaintifï therefore had no case, and a verdict for the dclendant was 
properly directed. 
Judgment affirmed. 



EUPEIIT V. UNIÏED STATES. 

(Circuit Court of Appeals, Eijitth Circuit. March 5, 1010.) 

No. 3.052. 

1. iNDTCniENT AND InPOKMATION (§ 110*) — SUFFICIENCY OF A€CUS.4TI0N— 

INDICTMENT IN LaNG'JAUK OF StATUTE. 

An indictuieut charging a statutory crime In the lauguage of the stat- 
ute is .suffieieiit wben the statute fully, directly, and with certaiuty sets 
forth ail the eleiueuts of the crime. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 289-^204 ; Dec. Dig. § 110.*] 

2. Game (§ 9*) — Siiipment in Violation of Game Laws— Fedeeal Statute— 

Indictment foiî Violation. 

Under the Game Law of 01<lahoma Territory (Wilson's R«v. & Ann. St. 
1903, §§ 3()<;9, 307S) which permits the Iniling of quail betweeu October 
irith and Fehruary Ist follovving but prohibits the shi'pping of quail from 
the territory at any time, an indictment charging a violation of the Lacey 
Açt of May 25, 1900, c. rt'iZ. § 3, 31 Stat. 188 (U. S. Comp. St 1901, p. 
3181), by linowiugly delivering to a carrier for transportation from the 
territory into another state the dead bodies of quail Idlled in the terri- 
tory in violation of its laws, is sufiïeient where it avers that such quail 
were killed "with the intent and for the purix)se of being shipped and 
transported out of the territory," and need not allège the montbs in whict 
such quail were Uilled. The sanie is aiso tn:e of an indictment under 
section 4 of the act for failing to mark the paclcages contaiuing the bodie? 
of such quail. 

[Ed. Note. — For other cases, see Gamei, Cent. Dig. § 9; Dec. Dig. § 9.*: 

3. Game (§ SM:*)— Power of State to Protbct and Regulate— Pbohibition 

OF Siiipment out of State. 

A State or territory bas authority to provide by législation that wild 
game, such as quail, shall not be stiipped out of the state or territory 
even though the game was killed during the or>en season. 

[Ed. Note. — For other cases, see Game, Cent Dig. g 2; Dec. Dig. § 
3%.*] 

4. Commerce (§ G1*) — Fï:nERAi, Statuts Pt!OhibitinCi Interstate SniriiENT 

IN Violation of Local Laws — Constitutionality. 

The provisions of the Lacey Act of May 2ô, 1900, c. 553, §§ 3. 4. 31 Stat. 
188 (U. S. Comp. St 1901, p. 3181), prohibiting the shipment or transpor- 
tation in interstate commerce of gaine Uilled in violation of tbe local 
laws, and requiring ail packages containing gaine shipped In interstate 
commerce to be plaiiily marked showing the name and address of tîie 
shlpi)er and the nature of tbe contents, and making the violation of such 
provisions a criminal ofirense, are within the powers of Congress, and 
constitutional and valid. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. §§ 81-84, 89; 
Dec. Dig. § 61.*] 

In Error to the District Court of the United States for the Western 
District of Oklahoma. 

Paris N. Rupert was convicted on indictments for criminal offenses, 
and he brings error. Affirmed. 

•For other cases see same toplo & S number In Dec. &. Am. Digs. 1907 to date, & Rep'r Indexe» 
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Febniary 27, 1907, tlie grand jury of Blaiue county, 0kl. T., returncd fonr 
indictraents against de£endai)t Rupert. In oue case (No. 4^) the charsius part 
of the Indictmeut is: "That on, to wit, the thirtleth day of November, iu tUe 
year of our Lord oue thousand nine hundred and flve, in sald county, and 
within the .iurisdictlon of said court, l'arls N. Rupert, then and tUere behig, 
dld then and there, iiulawfuUy, willfuUy and feloniously dellver to the Friseo 
liailroad Company, a connnon carrier, for transportatiou ont of said territory 
and to the city of Chicago in tUe state of Illinois, the dead bodies of quall, 
which sald quail had theretofore been killed in the Territory of Oklahouia 
in violation of the laws of said territory and wlth the intent and purpose of 
belng shipped and transported ont o£ said territory in violation of the laws 
of said territory." Except as to the date of the crime, and the railway to 
which the delivery was made, the indictment in case No. 45 is llke that in 
case No. 43. 

ïhe charging part of the indictment In case No. 44 is as follows: "That on. 
to wit, the 30th day of November, in tlie year of our Lord, one thousand nine 
hnndred and six, in said county, and within the jurisdiction of said court, 
Paris N. Rupert, then and there belng, did then and there unlawfully, willfully 
and feloniously deliver to the Rock Island Railroad Comiiany. a common car- 
rier, to be shipped and transported by Interstate Commerce 139 boxes and pack- 
ages eontaining the dead bodies of quail which had theretofore been liilled 
in the territory of Oklahoma iu violation of the laws of sald territory, and 
with the intent and for the purpose of being shipped and transported ont of 
the territory of Oklahoma and to the city of Chicago, in the state of Illinois, 
without having said boxes and packages plainly and clearly marked so that 
the address of the shipper and the nature and contents of the packages could 
be readily ascertained ou the Inspection of the outside of such boxes and 
packages." , 

The indictment in case No. 46 Is the same as that in case No. 44 except as 
to the numbér of boxes of quail, and the railway conipany to which delivered. 

After Oklahoma was admitted as a state, the cases were remitted to the 
District Court of the United States for the Western district in that state. 
There were demurrers to the indictment, which were overruled, pleas of not 
guilty entered, and the four cases were cousolidated for trial purposes. A 
jury trial, resulted in a verdict of guilty in every of the four cases. Motions 
for new trial, and motions in arrest of judgment were overruled, and judg- 
ment of a fine of one hundred dollars and costs were imposed against the de- 
fendant in each case. A writ of error was sued ont to reverse the judgments. 

William O. Woolman (C. R. Buckner, on the brief), for plaintiff in 
error. 

John Embry, U. S. Atty. 

Before HOOK and ADAMS, Circuit Judges, and McPHERSON, 
District Judge. 

SMITH McPHERSON, District Judge (after stating the facts as 
above). The record contains that which purports to be the testimony, 
the charge of the court, instructions refused, objections, rulings and 
exceptions, with récitals of what occurred during the trial, including 
motions for a new trial. None of thèse are evidenced by a bill of ex- 
ceptions, and are, therefore, not of record. We cannot considter any 
of them. The office and necessity of a bill of exceptions in ail actions 
at law and in criminal cases hâve long been recognized by the pro- 
fession and required by ail Appellate Courts. The practice, whatever 
it is, in Oklahoma as to bills of exception in actions at law and criminal 
cases, is of no effect hère. The laws of the state do not control as to 
this. The common law, in conjunction with the United States Stat- 
utes, only must prevail. Michigan Insurance Bank v. Eldred, 143 U. 
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S. 203, 298. 9 Sup. Ct. 690, 33 L. Ed. 1080 : Fisliburn v. R. R., 137 U. 
S. (JO. 11 Sup. Ct. 8, 34 L. Ed. 585; The Chatcaugay Companv, l'eti- 
tioner, 128 U. S. 544, 553, 9 Sup. Ct. 150, 33 U Éd. 508. Revised 
Statutes of United States, § 953, as amendcd by Act June 5, 1900, c. 
7ir, § 1, 31 Stat. 270 (U. S. Comp. St. 1901, p. G9G). Courts make 
the records, and the trial judge mtist sign tlie bill of exceptions. The 
clerk is without authority to certify up anything, excc])t that made of 
record by the orders of the court. 

It therefore foUows that the only questions we can consider are 
those pertaining to the indictment. The demurrers are to the same 
effect as the motion in arrest of judgment. And the motion in arrest 
of judgment is the same in every of the four cases, and is as follows : 

"(1) That the Indictment filed herein does not state faets sufficlent to con- 
stltute a crime Iciiown aud punishahle under tbe laws of the United .States. 

"(2) That the law on which said indictment is based is unconstitutional and 
void." 

It appears from the foregoing that in two of the cases the indict- 
ments charge that the défendant willfully and unlawfully delivered 
quail to a railway company for transportation from points within Ok- 
lahoma to Chicago, 111., which quail had theretofore been killed in 
Oklahoma in violation of the laws of said territory. 

The indictments in the other two cases charge défendant with will- 
fully and unlawfully delivering to a railway boxes containing the dead 
bodies of quail which had theretofore been unlawfully killed within 
the territory, which delivery was for the purpose of shipping said quail 
by interstate shipments, to wit, to Illinois, and without having the 
boxes marked showing the contents. 

Section 3 of the act of Congress of 1900 (I,acey act) provides that 
it shall be unlawful to ship from one state or territory to another state 
or territory any animais or birds when such animais or birds hâve been 
killed in violation of the laws of the state. Act May 25, 1900, c. 553, 
31 Stat. 188 (U. S. Comp. St. 1901, p. 3181). 

The local laws of the territory of Oklahoma allowed quail to bc 
killed during certain months (from October 15th to February Ist). 
But the Oklahoma statutes prohibited the exportation of quail at any 
time. Therefore it follows that it was unnecessary for the indictment 
to allège in which months the quail were killed. It was lawful to kill 
quail in the territory for use within the territory during three and one- 
half months of every year. But it was unlawful every day of the year 
to kill quail for shipment elsewhere. So that any date within the 
statute of limitations could be alleged in the indictment. Wilson's 
Rev. & Ann. St. Okl. 1903, §§ 3069, 3078. 

The purpose of the Eacey act as expressed in the statute (section 1) 
"is to aid in the restoration of such birds in those parts of the United 
States adapted thereto where the same hâve become scarce or extinct." 
Section 4 of that statute provides that ail packages containing such 
dead birds, when shipped by interstate commerce, shall be plainly and 
clearly marked, so that the nature of the contents may be readily as- 
certained on the inspection of the outside of such packages. Or, to 
restate, it was unlawful to kill at any time, if for the purpose of ex- 
port, and .such were the indictments in two of the cases. And it was 
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unlawful to export without marking the packages making known the 
contents, and such were the other two indictments. 

The famihar rule that an indictment in charging a statutory crime 
need only fôllow the language of the statute will suffice, particularly 
when the words of the statute, fully, directly, and with certainty, set 
forth ail the éléments of the crime. Evans v. U. S., 153 U. S. 584, 14 
Sup. Ct. 934, 33 L. Ed. 30; Cochran v. U. S., 157 U. S. 286, 390, 15 
Sup. Ct. 638, 39 L. Ed. 704; Ledbetter v. U. S., 170 U. S. 606, 609, 
18 Sup. Ct. 774, 42 L. Ed. 1163. There are exceptions to this form of 
pleading, when the statute does not with definiteness cover ail the élé- 
ments of the crime. Keck v. U. S., 172 U. S. 434, 19 Sup. Ct. 354, 43 
L. Ed. 505. For a discussion of this question, and the holding by this 
court, see the case of Morris v. United States, as reported in 161 Fed. 
672, 680, 88 C. C. A. 532. The contention of counsel for plaintifï in 
error that the récitals are not sufficiently spécifie is not in accord with 
the authorities. The indictments are good as to form. 

Quail belong to the state or territory, or rather the people col- 
lectively thereof, and are subject to the local laws as to killing, and the 
times therefor, and the shipment. Thèse propositions hâve been put 
at rest by the Suprême Court. Geer v. Connecticut, 161 U. S. 519, 16 
Sup. Ct. 600, 40 L. Ed. 793 ; Lawton v. Steele, 153 U. S. 133, 14 Sup. 
Ct. 499, 38 L,. Ed. 385. It is for the state Législature to say when 
quail may be killed. It may provide that they shall not be killed at 
any time. It may providie that they may be killed for use at home 
only, and not killed for shipment out of the state, which if allowed 
would resuit in the extinguishment locally of such game. And no one 
doubts the validity of game laws, which prohibit killing of game on the 
lands of another. It is quite likely that every state of the Union has 
such laws, and such was the common law. The individual having no^ 
ownership in the game, and allowed at certain times, if at ail, to kill 
the same at certain places, for particular uses only, it does not become 
the gênerai subject of commerce free from ail inhibitions. And as 
Congress is vested with the power under the commerce clause to reg- 
ulate commerce between the states, it has the power to provide that 
there shall not be unrestrained commercial intercourse. 

Thus in Cook v. Marshall County, 196 U. S. 261, 25 Sup. Ct. 233, 
49 L,. Ed. 471, it was held that a state law limiting the right to sell 
cigarettes would be upheld, even though brought in from another 
state. This was so held, because the prohibition of the sale was a 
valid exercise of the police power of the state, and the commerce 
clause cannot be used to override that which is clearly within the 
police power of the state. 

And so in Manchester v. Massachusetts, 139 U. S. 240, 11 Sup. Ct. 
559, 35 ly. Ed. 159, a statute regulating the taking of fish was upheld 
and enforced, when it was sought to avoid the statute by showing that 
the fish were carried to the ports of other states on a vessel licensed 
under national authority. And a like holding was niade as to oysters 
in McCready v. Virginia, 94 U. S. 391, 24 E. Ed. 248. It is one thing 
to prohibit property from being carried out of the state, and another 
to prohibit propertv from being brought into the state. And yet in Re 
Rahrer, 140 U. S.' 545, 11 Sup. Ct. 865, 35 L. Ed. 572, the Suprême 
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Court tipheld the act of Congress of August 8, 1900, commonly called 
the "Wilson Bill," which makes intoxicating liquors when brought into 
the State subject to the local laws. Such being the holdings, it surely 
follovvs that a congressional enactment like the Lacey act, which makes 
it a crime to carry out of the state that which can be and is lawfully 
prohibited by local or state laws, must be upheld. 
Our holdings are : 

(1) The territory of Oklahoma had the authority to provide by 
législation, as it did, that wild game, such as quail, should not be 
shipped out of the state, even though the game was killed during the 
open season. 

(2) The act of Congress is valid wherein it is declared that the ship- 
ment out of the territory in violation of the territorial law constitutes 
a crime under the national law. 

(3) And to aid in the détection of such crimes, Congress had the 
authority to provide that ail such interstate shipments should be plainly 
marked so that any person by a casual inspection would know the 
contents of the package. 

Ail four of the judgments brought to this court for review by writ 
of error are afiirmed ; and it is so ordered. 



MIDLAND VALLEY R- CO. v. FULaHAM, 

FDLGHAM v. MIDLAND VALLEY R. CX). 

(Circuit Court of Appeals, Eighth Circuit. July 26, 1910.) 

Nos. 3,168, 3,284. 

(Byllabui 'by the Court.) 

1. Masteb and Servant (§ 265*) — Injuby to Servant— Res Ipsa Loquitue 

Inapplicable. 

The happening of an accident which causes an injury to a servant 
raises no presumption of any négligence or wrongful act of his master. 
The doctrine of res ipsa loquitur is inapplicable to actions between em- 
ployer and employé for Injuries by négligence or wrongful act 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 881, 
898; Dec. Dig. § 265.*] 

2. Evidence (§ 597) — Conjecture Will Not Sustain Verdict— Substantiai. 

Evidence of Cause of Action Indispensable. 

Conjecture is an unsound and unjnst ba.sis for a verdict. Substantlal 
évidence of the facts which constitute the cause of action, in this case of 
the alleged defect in the lift pin lever and autoniatic coupler, Is indis- 
pensable to the maintenance of a verdict sustainlng the cause. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 2449; Dec. Dig. 
§ 597.*] 

3. Master and Servant (| 278*) — Injuries to Servant— Conjecture— Sut- 

FiciENCY oF Evidence— Faots — Conclusion. 

A conductor was walklng along the side of hls train taking the num- 
bers of the cars while his crew was making up the train. Startlng at 
the rear of the train there were, flrst, three cars ; second, a space of 18 

•For other cases see same topic & § ndaibee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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or 20 feet ; third, three more cars ; fourth, a space of several feet, anfl, 
fifth, a long strlng of freight cars with the engine at their head. When 
the conductor reached the rear of the forward three cars, he gave the lift 
pin lever a jerk, and then reached in to put his hand on, or actually took 
hold of, the coupler, when the forward end of the train struek the for- 
ward end of tlie three cars In the act of coupling to them, knocked hlm 
down and ran over hlm. The car to which the coupler was attached had 
been lnsi>ected shortly before the accident, and the Inspectors had found 
no defect. Several witnesses examlned and operated the coupler and the 
lift pin lever immediately after the accident and found them in good con- 
dition and operating perfectly. 

HeU, in this state of the facts, the verdict of the Jury that the coupler 
was so defectlve at the time of the accident that "it would not couple 
automatically by impact wlthout the necessity of men golng in between 
thé cars" was based on conjecture, and it cannot be sustained. 

[Ed. Note. — For other cases, see Master and Servant, Cent. DIg. § 962; 
Dec. Dig. I 278.*] 
4. Appeal and Eerob (§ 151*)— Courts (§ 356*)— Cboss-Wkits and Appeals 
NoT Maintainable in Fbdekai, Courts. 

Cross-errors are not assignable in the fédéral courts. Parties who hâve 
secured ail the relief they seek cannot appeal or sue ont a writ of error, 
nor can they by assigning or arguing cross-errors confer jurlsdiction on 
a national appellate court to coiisider or détermine alleged erroneous rul- 
Ings not otherwise presented. Guarantee Co. of North America v. Phénix 
Ins. Co., 59 0. 0. A. 376, 379, 124 Fed. 170, 173. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 947, 
S0Ô3 ; Dec. Dig. § 151 ;* Courts, Ceut. Dig. S 937 ; Dec. Dig. § o56,*l 

In Error to the Circuit Court of the United States for the Western 
District of Arkansas. 

Action by J. T. Fulgham, administrator of E. C. Pogue, against the 
Midland Valley Ràilroad Cotnpany. Judgment for plaîntiff (167 Fed. 
660), and both parties bring error. Judgment reversed on writ of er- 
ror of défendant, and writ of error of plaintiff dismissed. 

Ira D. Ogiesby (Edgar A. de Meules, on the brief), for Midland Val- 
ley R. Co. 

Oscar L. Miles, for Fulgham. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. The plaintifï below, the administrator 
of the estate of E. C. Pogue, brbught an action against the Midland 
Valley Ràilroad Company for négligence which he alleged caused the 
death of Mr. Pogue, a former employé of the ràilroad company and 
the conductor of a train which his crew was making up at a station at 
the time of the accident in which he died. When that accident hap- 
pened, Mr. Pogue was walking along the side of the train with his 
book in his hand taking the numbers of the cars. Commencing at the 
rear there were upon this track, first, two or three cars; second, a 
space of 18 or 20 feet ; third, a bunch of three cars ; fourth, a space of 
several feet; and, fifth, a long train of freight cars with an engine 
at the head which the engineer and brakemen were about to couple to 
the three cars nearest to that part of the train. As, pursuant to sig- 
nais from the brakeman, the engineer backed this part of the train to 
rhake the coupling, Pogue took hold of the lift pin lever at the rear of 

•For other cases see same topio & % numeek lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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the forward three cars ancl savc it a jerk. It macle such a cHck as it 
commonly makes when it ojiens the coui^ler and as it sometinics maî^es 
when it cocks, 1;iit fai'.s to «jx-n it. l'o!,>;r,e rek-ased the lever, reac'fied 
his hand in, a)id place;! it near or v.wm t'ie coupler, and at tliat instant 
the forward pia't of tlic train struck the three cars, knocked hini do",vn, 
and ran over him. fn liis compiaint the plaiiitiff cliarg-ed two acts of 
négligence; (1) That the lift ])in lever of the coupler would not open 
the antomatic co'.iplcr. and therefore tlie latter would not couple atito- 
matically hy ii!;;)act without the nccessity of an cniplnyé ,t;oing hetween 
the cars to effcct tlie couplin.i^'; and (2) that the eiigineer sent the cars 
back toc rapidly and forcibly. The jury found that the engineer was 
not guilty of an;v' nej^ligence, luit that the coupler was so détective that 
it would not couple automaticallv b-v inmact w'thont t'-'- n(>r(^=c->v "f 
men going in between the cars, and they returned a verdict against the 
Company. 

It is assigned as error that the court denied a request of the défend- 
ant that it charge the jury that the évidence was not sufficient to sus- 
tain the plaintiff's allégation with respect to the alleged defect in the 
coupler and that they should find for the défendant upon that issue. 
This spécification présents the issue whether or not, when ail the tes- 
timony and the natural and rational inferences from it are carefully 
considered, there was any substantial évidence that this coupler was 
defective. Upon this issue the testimony was that Pogue first took 
hold of the lift pin lever and jerked it, and then stepped in between 
the cars, and either placed his hand upon the coupler or was about to 
do so when he was 'knocked down ; that couplers sometimes get rusty 
■and it requir«s two or three jerks of the levers to open them; and that 
,'sometimes a jerk of the lever will cock the knuckle, but will not open 
:'the coupler, and then it is necessary for an employé to go between the 
cars and open it. Immediately af ter the accident and on the same day, 
the lever and coupler were examined and operated by several witnesses 
who testified that they were without defects and operated perfectly. 
iNo witness came to say that either the lever or the coupler was de- 
fective or inoperative in any way at the time of, or before or after, 
the accident. Nevertheless counsel for the plaintiiï insist that it was 
a permissible inference that they were tlius defective wliich the jury 
might lawfully deduce from the fact that after jerking the lever Pogue 
stepped in between the cars and put, or songht to put, his hand upon 
the coupler. But this inference rests upon two conjectures, the con- 
jecture that the reason for attempting to put his hand on the coupler 
was that it was closed and he desired to open it, and the further con- 
jecture that he was nnable to open it by the use of the lever. More- 
over, thèse are not the only conjectures which the accident présents 
and suggests. We may as well conjecture that the coupler was open 
before Pogue moved the lever, and that he jerked it to test its opéra- 
tion and stepped in to examine the pin or some part of the coupler ; 
that the coupler was closed wdien he approached it ; that he drew the 
pin by his jerk of the lever and then stepped in to examine some part 
of the pin or coupler, and, in view of the fact that inspectors who ex- 
amined the coupler .shortly before the accident found no defect in it 
and of the fact that employés who used it immediately afterward testi- 
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fied that it had no defect and operated perfectly, the conjecture that 
the cause of the deceased's entry between the cars was his curiosity 
and net the necessity to go between them to open the coupler is at least 
as rational as that the company failed to furnish or to maintain an 
operative coupler. 

The plaintiff expressly alleged in his complaint that this cause of 
action arose under the act of Congress approved April 23, 1908, en- 
titled "An act relating to the liability of common carriers by railroads 
to their employées in certain cases" (Act April 22, 1908, c. 149, 35 
Stat. 65 [U. S. Comp. St. Supp. 1909, p. 1171]), which allows a re- 
covery for the causal négligence of railroad companies engaged in 
Interstate commerce. But the act of négligence charged was also a 
violation of a pénal statute, of the safety appHance act as amended, 
which prescribes a penalty for a failure by a railroad company en- 
gaged in Interstate commerce to furnish and maintain automatic coup- 
1ers. Act March 2, 1893, c. 196, 37 Stat. 531 (U. S. Comp. St. 1901, 
p. 3174) ; Act April 1, 1896, c. 87, 29 Stat. 85 ; Act March 2, 1903, c. 
976, 33 Stat. 943 (U. S. Comp. St. Supp. 1909, p. 1143). _ The case is 
therefore founded upon a charge of négligence and of violation of a 
pénal statute, and the law which governs a case of this nature is no- 
where better stated than by Mr. Justice Brewer in Patton v. Texas & 
Pacific Railway Company, 179 U. S. 658, 663, 21 Sup. Ct. 275, 277 
(45 !.. Ed. 361). He said: 

"First. That whlle in the case of a passenger the fact of au accident carrles 
wlth it a presumption of négligence on the part of the carrier, a presumptlon 
which in the absence of some explanation or proof to the contrary is suffi- 
clent to sustain a verdict agalnst hlm, for there is prima facie a breach of 
his contract to carry safely (Stokes v. Saltonstall, 13 Pet. 181 [10 L. Ed. 1151; 
Railroad Company v. Pollard, 22 Wall. 341 [22 L. Ed. 877] ; Gleeson v. Vir- 
ginia Midland Railroad, 140 U. S. 435, 443 [11 Sup. Ct. 859, 35 L. Ed. 458], a 
différent rule obtalns as to an employé. The fact of accident carries with it 
no presumption of négligence on the part of the employer, and it is an af- 
firmative fact for the Injured employé to establish that the employer has heen 
guilty of négligence. Texas & Pacifie Railway v. Barrett, 166 TJ. S. 617 [17 
Sup. Ct. 707, 41 L. Ed. 1136]. Second. That in the latter case it is not suf- 
ficient for the employé to show that the employer may hâve been guilty of nég- 
ligence. The évidence must point to the fact that he was. And where the 
testimony leaves the matter uncertaln and shows that any one of half a dozen 
things may hâve brought about the Injury, for some of which the employer 
is responsible and for some of which he Is not, it is not for the jury to guess 
between thèse half a dozen causes and find that the négligence of the em- 
ployer was the real cause, when there is no satlsfactory foundatlon In the 
testimony for that conclusion. If the employé is unable to adduce suflicient 
évidence to show négligence on the part of the employer, it is only one of the 
many cases in which the plaintiff fails in his testimony, and no mère sympathy 
"for the unfortunate victlm of an accident justifies any departure from settled 
rules of proof resting upon ail plaintiffs." 

The application of thèse rules to the facts disclosed by this record 
nécessitâtes a reversai of the judgment below. The case came to the 
trial court with the légal presumption that the défendant had furnished 
and maintained a law fui and operative lever and automatic coupler, 
for the légal presumption is that every one obeys the laws and dis- 
charges his duty. The plaintiff averred that the défendant had negli- 
gently failed to maintain a lawful lift pin lever and coupler, and that 
this failure had caused the deceased to step between the cars and be 
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killed. He proved that Pogue stepped between the cars aud was 
killed, but he produced no évidence that the lift pin lever did not open 
the coupler when Pogue jerked it, or that the lever or the coupler were 
in any way defective or inoperative. Ail the witnesses who examined 
the coupler or the lever before or after the accident found them opera- 
tive and in perfect condition. The resuit is that the conclusion of the 
jury that the coupler was defective was a mère conjecture; that there 
was no évidence in the case of any such defect ; that the légal presump- 
tion that the défendant had furnished and maintained a lawful coupler 
was not overcome, but still prevailed; that this presumption was sus- 
tained by the évidence of ail the witnesses vi'ho examined the coupling 
apparatus; and that the guess of the jury was without substantial évi- 
dence to sustain it. 

The doctrine of res ipsa loquitur is inapplicable to actions between 
employers and employés for négligence or other wrongs. The hap- 
pening of an accident which injures an employé raises no presumption 
of wrong or négligence by the employer. Chicago & Northwestern 
Ry. Co. v. O'Brien, 67 C. C. A. 421, 424, 42G, ISSFed. 593, 596, 598; 
Northern Pacific Rv. Co. v. Dixon, 139 Fed. T'Sr, 740, 71 C. C. A. 555, 
558 ; Cryder v. Chicago, R. I. & Pac. Ry. Co., 81 C. C. A. 559, 561, 
152 Fed. 417, 419. 

Conjecture is an unsound and unjust foundation for a verdict. 
Juries may not legally guess the money or property of one litigant to 
another. Substantial évidence of the facts which constitute the cause 
of action in this case of the alleged defect in the lift pin lever and the 
coupler is indispensable to the maintenance of a verdict sustaining it. 
Missouri, K. & T. Ry. Co. v. Foreman, 98 C. C. A. 281, 174 Fed. 377, 
383 ; Kern v. Snider, 76 C. C. A. 201, 203, 145 Fed. 327, 329 ; Spencer 
V. Railway Company, 105 Wis. 311, 313, 81 N. W. 407; Thomas v. 
Railroad Company, 148 Pa. 180, 23 Atl. 989. 15 L. R. A. 416; Hyer 
V. Janesville, 101 Wis. 371, 376, 77 N. W. 729. 

There are varions other assignments of error presented and argued 
by counsel for the railroad company, among others, the constitu- 
tionality of the act of April 22, 1908, but as the latter question is pend- 
ing before the Suprême Court and it is not necessary in this case to 
consider it, or any of the other assignments of error, they are left 
without discussion, l'he judgment is accordingly reversed and the 
case is remanded to the court below with directions to grant a new 
trial. 

The plaintiff below, although successful in obtaining a judgment for 
$7,500, sued out a writ of error and assigned several errors in the trial 
of the case, but at the argument bis counsel stated that he did not de- 
sire a reversai of the case on account of the errors which had occur- 
red in the trial below, but desired its affirmance, and abandoned bis 
writ of error. Parties who hâve secured by judgment below relief 
with which they are content cannot confer jurisdiction upon an appel- 
late court to hear, to consider, or to décide questions suggested by an 
assignment or by an argument of alleged errors in the trial by suing 
out writs of error or taking appeals. Guarantee Co. of North Amer- 
ic V. Phénix Ins. Co., 69 C. C. A. 376, 379, 124 Fed. 170, 173 ; Rogers 
V. Penobscot Mining Co., 83 C. C. A. 380, 384, 154 Fed. 606, 610. 
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They niust await their defeat. If that never cornes, tliey will never 
suffer from the errors which they seek to suggest. If. a judgment or 
decree is ultimately rendered against them, they will then hâve an op- 
portunity to secure a review of any rulings of the court from which 
they hâve sufïered injury. 

The writ of error of the administrator is accordingly dismissed. 



XXTH OENTURY IIBATING vife VENTILATING 00. v. TAPLIN, RICE- 

OLEKKIN CO. 

(Circuit Court of Appeals, Sixtli Circuit. June 7, 1910.) 

No. 2,012. 

1. Patents (§ 165*) — Construction. 

The rule is that each daim of a patent covers a complète Invention, ana 
is in substance an indepeudent patent. 

[Ed. Note. — For otlier cases, see Patents, Cent. Dig. § 241 ; Dec. Dig. § 
165.*] 

2. Patents (§ 168*) — ^Construction— Effect of Acquiescbnce in Bejection 

OF Claims. 

If a clalm of a patent is itself so changed through action of the Patent 
Office as to llmit It to a partlcular means for performlng a function, ac- 
qulescence therem by the Inventer estops him from claimlng any différent 
device as an infringement, and also acquiescence in the rejection of cer- 
tain claims for "means" generally, and the allowance of claims descrlbing 
spécifie means precludes a construction of such daims which vvould in- 
clude other means. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. f § 2431/2-244 ; Dec. 
Dig. § 168.*] 

3. Patents (§ 328*) — Infringement — Furnace Grate. 

ïhe Maag patent, No. 707,855, for a furnace grate conslstlng of two 
parts plvotally connected, the front one of which can be lowered in front 
to permit of cleauing, In vlew of the proceedings In the Patent Office, is 
llmited to a construction In which such lowerlng is done by a swinging 
bail, the turning of which lowers or ralses the shaker arm attached to the 
front section of the grate, sustalnirig it in each position. Asso construed, 
Jtcld not infrlnged. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

In Equity. Suit by the XXth Century Heating & Ventilating Com- 
pany against the Taplin, Rice-Clerkin Company. Decree for défend- 
ant, and complainant appeals. Affirmed. 

Thls Is an appeal of complainant below as assignée of G. Maag, patentée, 
from a decree dlsmissing the bill of comiilalnt. ïhe suit was for alleged in- 
fringement of letters patent on a furnace grate No. 707,855, issued to Maag 
August 26, 1902. It was held that the défendant had not Infrlnged. It is 
stated in the spécification that " * * * the objects of my invention are 
to produce a grate which can readily and easily be cleared from accumulated 
ashes and the like, and one in which ail parts are readily accessible; and a 
further object is to niake the front portion of the grate capable of belng low- 

•For other cases see same topic & § nuheer in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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ered when desired, and flnally ta pivot tlie grate so tliat its entire surface is 
easily capable of bsing rotated." 

The drawings accompanying the spécification are as follows: 




ri^,5. ^ 



Thèse drawings niay be easily interpreted with the aid of a slight addition. 
to a short description fnrnislicd by appellant's counsel, who states that the 
construc-tion of the patent " * * * consiste of a circnlar grate made in 
two sections pivotally hinged togetlier, the rear section, 4, of which is always 
retained in liorizontal position, wliile the front section, â, is hinged to tlie ronr 
section and provided witli a shaker arra, 0, so that said front section can l)e 
lowered or inclined sufiiciently to permit of tlie cleaning eut of clinl^ers with- 
out dumping the contents of the flrei^iot. The entire grate oscillâtes during tlie 
ordlnary shaking opération aboiit a pivot-pin, 6, on the under side of the rear 
section, 4, which is journaled in a iiearing, 3, at the front end of a fixed sup- 
porting-arm, 2, beneath the grate." 

The hinged section 5 and its shaker arm, 9, are .^upported alike in their hori- 
zontal and lowered positions by a swinging bail, 11. The swinging bail is 
mounted in the doorway of the ash-pit on jouruals, 10. When the bail is in 
181 F.— 7 
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Its normal position the arm, 9, and the entire npper surface of tlie srrate are 
In one plane. It Is stated In the spécification: "The dumping portion, 5, ot 
the grate is lowered Into the position shown by dotted Unes in Fig. 3 by griv- 
ing a semirotation to the bail, 11, which permits the arm, 9, and the dumping 
portion to be lowered or inellned toward the doorvvay of the ash-pit, but re- 
tains it tbere from complète descent to the ground Une." 

The letters patent as issued contain two claims: 

"1. The combination In a grate for furnaces and stoves, eonslstlng of a two- 
part grate pivotally hlnged together, a pivot for the entire grate moimted on 
one of said portions, an arm mounted on the other portion and means as a 
swinging bail to vary the Inclination of one of said portions. 

"2. The combination in a grate for furnaces and stoves of a two-part grate 
a lever mounted- on one of said parts a swinging bail mounted in said ash-pit 
arrangea when swung in one position to l^eep said grate level, and when svvung 
In the other direction to lower one of the portions of suid grate luto an in- 
clined position." 

W. A. Owen, for appellant. 
G. W. Rea, for appellee. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
The court below regarded the invention in suit as of doubtful pat- 
entabiUty and at most as entitled only to a narrow construction. The 
alleged infringing device was never patented. It is not necessary 
to describe defendant's grate further than to say that it is a two- 
part grate, and, it must be said, is similar in construction and opér- 
ation to the patent in suit, except as to the method of sustaining and 
operating the projecting shaker arm. The point of différence between 
the two devices upon which the trial court rested its decree of nonin- 
fringement, was in the means adopted respectively for sustaining in 
horizontal position and also in lowering the dumping portions and 
shaker arms of the two devices. The dumping portion and the shaker 
arm of defendant's grate are held in normal or horizontal position by 
the co-operation of a hook-shaped lug, cast as part of the upper sur- 
face of the shaker arm, with a segmentai flange cast integrally with 
the upper and exposed surface of the ash-pit. The flange is long 
enough to admit of rotating the grate by moving the arm back and 
forth while its lug engages the flange; but when the arm is moved be- 
yond either end of the flange, there is nothing to prevent the arm from 
dropping to the ground line. 

In determining the scope of the patent in suit and its alleged in- 
fringement, it is necessary under one of the défenses set up in the 
answer to examine into the history of the application as it is revealed 
by the file wrapper of the Patent Office. Maag's original application 
contained nine claims, as f ollows : 

"1. A grate for furnaces and stoves consisting of two parts pivotally at- 
tached to one another, one of said portions capable of belng inclined, the oth- 
er portion being pivoted to permit horizontal rotation to both portions in uni- 
son, substantially as shown and described. 

"2. The combination in a grate for furnaces and stoves, of an ash-pit, an 
arm projecting into said ash-pit, a bearing mounted in the end of said arm, 
a grate made in two pièces, one whereof is arranged to pivot on the said bear- 



XXTH OENTURT HEATINQ & V, CO. V. TAPLIN, RICE-CLERKIN CO. 99 

îng, trunnions on said pivoted portion, and nieans to connect sald other por- 
tion of sald grate with said pivoted portion. 

"3. The combination in a grate for furnaees and stoves consisting of two 
portions pivotally united, nieans to sustain one part of said grate, and means 
to permit oue part of said grate to be inclined downward. 

"4. ïtie eombination in a grate for furnaees and stoves of an enclosing ash- 
pit, a bearing mounted on an arm projectlng from said asii-pit, a grate made 
in two portions arranged to pivot horlzontally on said bearing, means to con- 
nect said portions of said grate pivotally together, and means for raising and 
lowering one of said portions, substantially as shown and described. 

"5. The eombination in a grate for furnaees and stoves, consisting of a two- 
part grate pivotally hinged together, a pivot for the entire grate mounted on 
one of sald portions, an arm mounted on the other portion and means as a 
swinglng bail to vary the inclination of one of sald portions. 

"6. The eombination In a grate for furnaees and stoves consisting of two 
parts, the two parts whereof are pivotally hinged together, a pivot mounted 
on one of sald parts to permit horizontal rotation of both parts in unison, and 
means to permit the inclination of the other part of said grate, substantially 
as shown and described. 

"7. The eombination In a grate for furnaees and stoves consisting of an en- 
closing ash-pit, an arm mounted on the interior of said ash-pit, a bearing on 
said arm, a two-part grate, a pivot on one of said parts to enter said bearing, 
a lever mounted on the other part, and means to vary the vertical Inclination 
of said lever. 

"8. The eombination In a grate for furnaees and stoves of a two-part grate 
a lever mounted on one of sald parts a swinglng bail mounted in sald ash-pit 
arranged when swung In one position to keep sald grate level and when swung 
In the other direction to lower one of the portions of said grate into an in- 
clined position. 

"9. The eombination in a grate for furnaees and stoves of a two-part grate, 
one portion whereof Is arranged to pivot on a supporting arm, the other de- 
slgned to be vertleally inclined as desired and a supiwrting arm to sustain 
said pivoted portion, substantially as shown and described." 

Only two of thèse claims were ultimately allowed; omitting' inter- 
mediate changes in numbers, the two allowed were original numbers 
5 and 8, now claims 1 and 2 as they appear in the statement. AU 
the claims were rejected by the examiner on référence to the Good- 
enow patent, No. 369,334, dated September 6, 1887, entitled "Grates 
Rotary." Thereupon Maag through his counsel canceled original 
claims 1, 3, and 6, and stood on claims 2, 4, 5, 7, 8, and 9, changing 
their numbers consecutively from 1 to 6, and claiming that the Goode- 
now patent difïered from the device described in the claims so re- 
tained. Among the grounds stated in support of the différence so 
claimed was this : 

"Again the 'swinglng bail' Is a novel feature, and not found in the clted 
case. It Is of peculiar use, as it sustains the 'arm, 9,' both at Its upper and 
lower position." 

The claims so presented a second time were regarded by the ex- 
aminer as unpatentable, and were again rejected. Further référ- 
ence was made to Mearns, 191,702, June 5, 1877, "Grates Compound 
Movement." Reconsideration was asked and given, but the claims 
were once more rejected; additional référence being made to Brown, 
108,754, November 1, 1870, "Hot Air Furnaees." Upon appeal 
to the board of examiners, the examiner was afïîrmed as to claims 
(newly numbered) 1, 2, 4, and 6, and reversed as to claims 3 and 
5. Afterward Maag canceled ail thèse claims except 3 and 5, and 
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asked that they be changed in numbers to 1 and 2, and at the same 
time added two new claims. The new claims were refused for formai 
reasons, and so need net be set ont or further noticed. Thus ail 
of Maag's claims were rejected and canceled save only his original 
4aims 5 and 8, now 1 and 3 (shown in statement as before mentioned). 
It is plain that the examiner regarded Maag's device as wholly an- 
ticipated by the références made in the orders of rejection; and the 
only différence betvveen him and the board of examinera related to 
the two claims allowed. It is to be observed that in each of thèse 
two claims, express référence is made to a "swinging bail"; and 
that the only device mentioned in the spécification or displayed on the 
drawings as afifording any means of supporting and operating the 
shaker arm and dumping portion of the grate is a "swinging bail." 
In the first claim thèse supporting and operating features are asso- 
ciated with a "swinging bail" by the words "means as a swinging 
bail to vary the inclination of one of said portions," that is, such 
dumping portion; while in the second claim thèse sustaining and 
operating features are associated with "a swinging bail mounted in 
said ash-pit arranged when swung in one position to keep said grate 
level, and when swung in the other direction to lower one of the 
portions of said grate into an inclined position." 

Now, it is admitted that claim 2 is not infringed, but it is in- 
sisted that claim 1 is. The only différence that need be noticed 
between the language of the two claims in the respects just men- 
tioned is that in the first the words are "means as a swinging bail," 
and in the second the words are "a swinging bail." The language 
of the first claim in regard to varying the inclination of one portion, 
and the language of the second claim in that behalf may, we think, 
be treated as in efifect identical; because only two positions, the 
horizontal and the inclined, are described in the spécification as hav- 
ing any importance whatever. 

Do the words "means as," found in claim 1 and not in claim 2, 
signify a distinction between the two claims respecting the élément 
of the swinging bail? It is true that the employment of dififerent 
words in separate claims indicates a purpose to secure distinct in- 
ventions; indeed, the rule is that "each claim of a patent covers a 
complète invention, and is, in substance, an independent patent." 
Celluloid Mfg. Co. v. Zylonite Brush & Comb Co. (C. C.) 27 Fed. 
291, 294; United Nickel Co. v. California Electrical Works (C. C.) 
25 Fed. 475, 479 ; Leeds & Catlin v. Victor Talking Mach. Co., 213 
U. S. 301, 319, 29 Sup. Ct. 495, 53 L- Ed. 805. 

But in the présent case we are concerned not merely with a différ- 
ence in forms of expression found in the two claims of the patent, but 
also and especially with what efïect, if any, the rejection of seven 
out of nine of the original claims and the inventor's acquiescence 
therein had upon the two claims granted. If claim 1 had itself been 
changed so as definitely to limit its scope to the swinging bail, ac- 
quiescence therein on the part of the inventer would manifestly hâve 
estopped him from using any other device than the bail to support 
or operate the dumping portion of his grate, no matter whether any- 
thing in the prior art required such a limitation or not. See décisions 
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cited in Campbell v. Am. Shipbuilding Co. (C. C. A., Sixth Circuit» 
179 Fed. 498, 502, 503; also Brown v. Stilwell & Bierce (C. C. 
A., Sixth Circuit) 57 Fed. 731, 741, 6 C. C. A. 528; Corbin Cabinet 
Lock Co. V. Ea^le Lock Co., 150 U. S. 38, 40, 14 vSup. Ct. 28, 37 
L. Ed. 989 ; Royer v. Coupe, 14G U. S. 524, 530, 13 Sup. Ct. IGG, 3(5 
L. Ed. 1073; liubbell v. United State.s, 179 U. S. 77, 83, 21 Sup. 
Ct. 24, 45 L. Ed. 95. 

Now it is hard to perceive any différence in principle between ac- 
ceptance of a limitation made in tlie Patent Office througb change of 
a single claim, and acceptance of a limitation imposed upon that 
claim through déniai of other claims of the same application. Of 
course it would generally be more difficult definitely to work eut 
an estoppel in the latter case than in the former; and it must be 
conceded that estoppel will not lie in either of the cases suggested, 
unless its éléments are definitely traceable to the inventer through 
his acquiescence in adverse action taken in the Patent Office. Vroo- 
man & Vrooman v. Penhollow (C. C. A., Sixth Circuit) 179 Fed. 
296. In the présent instance, however, unlimited scope was sought 
through the rejected claims to introduce devices for supporting and 
operating the dumping portion of the grate. But in their rejection, 
the swinging bail vi^as brought into distinct prominence in this very 
particular. 

It is certain that a broader construction should not be placed on 
the claim in suit than would be accorded to any of the claims dis- 
allowed and canceled. As stated by the présent Mr. Justice Lurton 
in announcing the opinion of this court in Bundy Mfg. Co. v. Dé- 
troit Time-Register Ce, 94 Fed. 524, 543, 36 C. C. A. 375, 394: 

"The third and fourth claims should, as a conséquence of the cancellatiou 
of daims 1 and 2, be so construed as not to include the broad claims of tho 
rejected application." 

Again in United States Repair Co. v. Assyrian Asphalt Co., 183 
U. S. 591, 23 Sup. Ct. 87, 46 L. Ed. 342, patents were involved 
relating to the method of repairing asphalt pavements and apparatus 
for that purpose. The décision of the court below (100 Fed. 965, 
41 C. C. A. 1S3) was affirmed upon a question which we think ap- 
posite hère. Two claims were declared in the Patent Office to be 
the same in substance, and it was in effect required by that office 
that one or the other of the claims should be withdrawn ; and the 
withdrawal having been made, the ordinary rule was applied, Mr. 
Justice McKenna adopting the language of the court below (page 601 
of 183 U. S., page 91 of 22 Sup. Ct. [40 L. Ed. 342]): 

"Having voluntarily abandoned the claim for a method limited to the use 
of 'a blast of beat,' the patentée or his assignée may not now iusist that a 
broad claim, eoutaining no suggestion of such intention, shall nevertheless be 
subjected by construction to the same restriction." 

Turning, again, to the action taken in the Patent Office upon the 
présent application, we think any comparative study of the référ- 
ences there made in connection with the rejected and granted claims 
will show that the only part of the comlDination in suit that was 
regarded by any of the officiais of that department as novel, was 
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the swinging bail. A grate composecl of two pièces was mentioned 
in every one of the clainis as made. Connection between the parts 
and pivotai support to admit of horizontal rotation were common to 
ail the claims, as also contrivances for sustaining and lowering the 
front portion of the grate. The Goodenow patent relating to grates 
for furnaces consisted of "two parts pivoted to each other, the for- 
ward pivoted portion adapted to drop downward, and held in its closed 
position by a dog secured to the front portion of the rim of the 
grate." The declared object of the device was "to afford a ready 
means for cleaning the surface of ashes and clinkers and to prevent 
clogging of the grate during the opération of shaking." 

Again, the Mearns patent is a two-part grate, and it is said in the 
spécification in allusion to what is there called a front crank: 

"On one end of the front crank Is a lever, E, and connected therewith is a 
slip-lever, F. The latter Is used for shaking the grate and for bringing It 
down to a half-dumped position, but is too long for dumping the grate, and 
consequently has to be sllpped ofC the lever, E, vi^hich Is used alone for that 
purpose." 

The Brown référence involves a single part grate, but is arranged 
for dumping and cleaning, and has an extended arm for supporting 
the grate in horizontal position, and allowing it when disengaged 
to drop to an inclined position. 

But without entering further into the détails of thèse patented 
devices, we think enough is disclosed to justify the belief of the 
officiais of the Patent Office that the références were fairly suggestive 
of every part of the patent in suit, except the swinging bail. The 
marked feature of the bail is the facility it afïords within its own 
structural limits for alternately holding the shaker arm with the 
tilting part of the grate in the two useful positions described, one the 
normal and the other the inclined. 

Furthermore, the élimination of the word "means," by the rejec- 
tion of original claims 2, 3, 4, 6, and 7, could not fail to attach dis- 
tinct significance to the words "swinging bail" as used in the only 
claims allowed. Especially is this true of original claim 4, in which 
référence was made to the two pivotally connected portions of the 
grate, and "means for raising and lowering one of said portions." 
Why should not that claim hâve been granted, if any other means 
than the swinging bail had been regarded as without the range of 
mechanical skill and the prior art? Why was it that in no instance 
was the word "means" suffered to remain in connection with the 
élévation or lowering of the shaker arm and tilting portion, except 
only when the word was definitely explained and restricted thus: 
"means as a swinging bail to vary the inclination of one of said 
portions"? The inventor was compelled to surrender everything 
else. Surely the object of this surrender cannot be misunderstood. 
As before pointed out, it was specially sought by the inventor to dif- 
ferentiate one of the références by insisting upon the novelty of 
the swinging bail. The action of the board would seem unerringly 
to be a response to that contention. If, then, the words "means as 
a swinging bail" do not dénote a limitation to the bail itself, they 
certainly do to a device that would in and of itself through simple 
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manipulation perform the double function attributed to the swing- 
ing bail. It is true that this is yielding to the patent a very narrow 
construction; but to give it greater scope would clearly be to extend 
to it a scope beyond the limits of at least one of the claims denied. 

Illustration is given of the unconscious violation of the rule in 
this regard by learned counsel of appellant. Their argument is 
carried to the extent of claiming that the bail arms might be made 
so long as not to "support the (shaker) arm in its inclined position." 
This is plainly inconsistent with their other and distinct claim repeated 
so often as a novel feature of the bail, viz, "permitting the front 
half of the grate to drop sufficiently to hâve the clinkers raked eut 
and yet not low enough to drop the coal above it." Neither could a 
bail so extended escape the prior art, especially the Mearns patent in 
the respect above pointed out ; for, judging from Maag's spécification 
and claims, Maag did not foresee any more than Meams foresaw the 
quality of at once admitting of removal of the clinkers and preventing 
dropping of the coal. Nor is it easy to see why the necessity so 
to enlarge the bail in order to show infringement, does not in effect 
concède a material distinction between the two devices in issue both 
as to construction and opération. 

We are thus constrained to believe that if we assume, as we shall 
for the purposes of the case, patentable quality in the invention in 
suit, the appellant must be restricted to the particular device described 
in the claims. It is only necessary then to consider for a moment the 
difiference of manner in which the dumping portions and extended arms 
of the two devices in issue are raised and lowered and there held re- 
spectively. As before shown, the swinging bail alone is employed for 
thèse purposes under the patent in suit. In other words, the arm is 
held in and restored to horizontal position and also in its inclined posi- 
tion by the bail ; the bail "retaining" the arm "from complète descent 
to the ground line." The dumping portion of appellee's device is held 
in horizontal position (and in that position only) by a hook cast in the 
upper surface of the shaker arm, which engages a segmentai flange 
cast in the top surface of the entrance to the ash-pit. When the arm is 
moved beyond either end of this flange (unlike the arm of the patented 
device) it drops to the ground line. The only way to move or use 
it when in that position or to restore it to a level plane is directly 
by hand. The différences then in structural support and also in opéra- 
tion of the shaker arms and tilting portions of the two grates are 
enough, we think (in spite of the apparent motives of one of its oflfi- 
cers), to relieve appellee from the charge of infringement. Ross-Moy- 
er Mfg. Co. v. Randall (C. C. A., Sixth Circuit) 104 Fed. 355, 359, 43 
C. C. A. 578; Rich v. Baldwin, Tuthill & Bolton (C. C. A., Sixth Cir- 
cuit) 133 Fed. 920, 923, 66 C. C. A. 464; Central Foundry Co. v. 
Coughlin (C. C. A., Fifth Circuit) 141 Fed. 91, 94, 72 C. C. A. 93 ; 
Hardison v. Brinkman (C. C. A., Ninth Circuit) 156 Fed. 963, 967, 
87 C. C. A. 8 ; Cimiotti Unhairing Co. v. Am. Fur. Réf. Co., 19S U. 
S. 399, 410, 25 Sup. et. 697, 49 L. Ed. 1100. 

The decree below must be affirmed, with costs. 
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UNION CARBIDK CO. v. AMERICAN CARBIDE CO. 

(Circuit Court of Appeals, Second Circuit. June 29, 1910.) 

No. 22G. 

1. PaTESTS (§ 42*) — NOVEITT— CttEMICAL CoMPOUND— CHANGE OF FOEM. 

A Chemical compound in a new form may be patentable vs'liere by rea- 
son of its groater pnrJty or elRciency or ci! its comparative cheapness it 
is made a coiiuuercial, instead of merely a laboratory, product. 

[Ed. Note. — For otlier cases, see Patents, Oeut. Dig. § 49; Dec. Dlg. 
§ 42.*] 

2. Patents (§ 328*) — Validitt and Infringemkxt— Cbystallixb Calcium 

Carbide. 

The Willson patent, No. 541,138, for "erystalllne calcium carblde, ex- 
isting as masses of aggregated crystals," discloses patentable novelty, 
although calcium carblde was previously produced in laboratory experi- 
ments in an aniorphous condition ; the resiilt of the patentee's discovery 
being a commerclally new product of great utility. Nor is such patent 
anticipated by the Woebler proeess, publishod In 1802, the product of 
which is not shown to be erystalllne, nor in^'alid because of prior publie 
use for more than two years, it not Ijeing shown that such use was for 
other than expérimental purposes. AVliile the patent is limited to tliat 
form of erystalline carblde which exists as masses of aggregated crystals, 
it is immaterial whether such crysiais are perfect or imperfect ; botii 
forms being within its terms. As so construed, lictd infrlnged. 

[Utility, estent of use, and commercial suceess as évidence of inreu- 
tion, see note to Doig v. Morgan Machine Co., 59 0. C. A. G20.] 

3. WoRDS and Phrases— "Calcium Carbide." 

Calcium carblde is a combination of calcium and carbou in tUe iiropor- 
tion of one part of calcium (Ca) to two parts of carbon (C), and is ex'- 
pressed in the Chemical formula CaC^. The principal use of calcium car- 
bide is to make acétylène gas which is used for illuminating purposes. 

Appeàl from the Circuit Court of the United States for the North- 
ern District of New York. 

Suit in equity by the Union Carbide Company against the American 
Carbide Company. Decree for défendant (172 Ked. 120) and coraplain- 
ant appeals. Reversed. 

Appeal from a decree dismissing the bill in a suit to restrain the 
alleged infringement of letters patent No. 541,138, granted June 18, 
1895, to Thomas L. Willson for an alleged "new and useful product 
existing in the form of erystalline calcium carbide," and assigned to 
the complainant. This suit may properly be designated the "product 
suit" to distinguish it from another suit pending between the same 
parties called the "proeess suit." 

Edward N. Dickerson and Louis C. Raegener, for appellant. 
Charles Neave and Willis Fowler, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The patentée states at the commencement 
of his spécification: 

"This invention relates to the production of a new form of crj'stalline cal- 
cium carbide. 

♦For other cases see same toi^ic & § numbek ia Dec. & Am. Dlgs. 1307 to date, & Rep'r Indexes 
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"Before my invention calcium cai-bide liad exiatcd lu an amorphous condi- 
tion, due eitlier to the metliod of its préparation or tlie Impurltles contained 
in it. 

"By my invention hereln described calcium carbide is produced in a new 
l'oi-m. namely, in crystalline condition, having a bluish or pnrplish iridescence. 
The carbide so existing is in a condition particularly applicable, on account 
of its purity, for conversion iuto otïier conipouuds." 

The spécification then describes the process fcllowed to obtain the 
product. The patentée states, in substance, that he takes mechanically 
powdered coke and lime in the proportion of 35 per cent, of coke and 
65 per cent, of lime, thoroughly mingles them by mechanical means, 
and subjects them to the action of an electric current in a furnace. 
He further states that the action of the current upon the matenal is 
a smelting action, and that he fused calcium carbide when allowed to 
cool crystallizes, and, when broken, shows iridescent surfaces. 

The patent contains but a single claim, which is as follows : 

"As a new product, crystalline calcium carbide existlng as masses of ag- 
gregated crystals, substantially as described." 

The défenses are: 

(1) That the patent is invalid because there is no patentable novelty 
in the crystalline form of calcium carbide. 

(2) That the patent is invalid because it is anticipated by the Woeh- 
1er carbide. 

(3) That the patent is invalid because the product was in public use 
more than two years prior to the filing of the application. 

(4) That the défendant does not infringe. 

Before examining the défenses, it will be well to consider briefly the 
chemical composition of the product in question, its properties, the 
uses to which it is put, and the forms which it takes. 

Calcium carbide is a combination of calcium and carbon in the pro- 
portion of one part of calcium (Ca) to two parts of carbon (C) and is 
expressed in the chemical formula CaCa. When calcium carbide 
fCaC':) is placed in water (H2O) the carbon unités with the hydrogen 
of the water and forms acétylène gas (C2H2) leaving lime (CaO) as 
the residue. Acétylène gas is employed for illuminating purposes, and 
has come into gênerai use during the last décade. The principal use 
of calcium carbide is to make this gas. 

In considering the form of the product we note at the outset that 
bodies in gênerai are divided into two classes : (1) Crystalline and (S) 
noncrystalline or amorphous. A crystalline body consists of or is made 
of crystals and a crystal is defined in Webster's Dictionary as follows: 

"The regular form bonnded by plain surfaces vs'hich a substance tends to 
assume in solidifying, through the inhérent power of cohesive attraction." 

It appears that calcium carbide under différent conditions takes both 
the crystalline and the amorphous forms. The spécification itself 
states, as we hâve seen, that the substance had existed in an amorphous 
form prior to the invention, and the patent relates solely to the crystal- 
line form. Whether it is broad enough to entirely cover that form 
will later be considered. 

Taking up now the différent défenses, the défendant in the first 
place contends that, even if the patent broadly covers crystalline cal- 
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cium carbide and even if ail the calcium carbide of the prior art were 
amorphous, still crystalline carbide is not patentably novel. It is said 
that the patent is not for a new product, but for a new f orm of an old 
product, having- the same composition, properties and uses as the old. 

This contention requires us to examine to some extent the history 
of calcium carbide and to cover some of the ground of the second 
défense — the alleged anticipation by the Woehler product. 

Acétylène gas made from substances other than calcium carbide was 
discovered in 1836 and différent articles about it were later published. 
In 1862, Woehler, a German chemist, for the first time published in 
a chemistry year book an article regarding the formation of acétylène 
from calcium carbide and to some extent indicated the process of mak- 
ing the latter product. This article is printed in fuU in the footnote,^ 
but the especially material part of it is contained in the following 
lines at the beginning: 

"At a very liipli température a calcium carbide can be produced from the 
alloy of zinc and calcium prepared by Caron, In contact with carbon, whose 
mode of formation and characteristic wîll be given later." 

As will be observed, the remainder of the article describes the prop- 
erties of the compound — its décomposition with water and the forma- 
tion of acétylène gas — and the characteristics of the gas, but says noth- 
ing more about the process of making the carbide. There is nothing 
to indicate that that which Woehler did was anything more than to 
make and describe a laboratory experiment, and, although his work 
was generally recognized in treatises upon chemistry, it does not 
appear that any appréciable amount of calcium carbide was made by 
any person before the présent patentée came into the field. 

Concededly the Woehler compound was the highest development of 
the prior art in calcium carbide, and so we recur to the question wheth- 
er with that compound in the art — assumed to be amorphous for the 
purposes of the présent discussion — there was patentable novel ty in the 
crystalline form. 

In determining the question of patentable novelty, there can be no 
hard and fast rule. Each case must be decided upon its own facts. 
Mère change of form in and of itself does not disclose novelty. A 
new article of commerce is not necessarily a new article patentable as 
such. But patentable novelty in a case like the présent may be founded 
upon superior efficiency ; upon superior durability, including the ability 

i"At a very high température a calcium carbide can be produced from the 
alloy of zinc and calcium prepared by Caron, in contact with carbon, whose 
mode of formation and eliaracteristic wlll be given later. This compound 
has tfie remarkable property to décompose with water Into calcium hydrate 
and acétylène gas C2 H2 the same hydrocarbon which was first discovered 
by I>avy and which more reeently has been produced by Berthelot, not only 
by the décomposition of différent organic substances at a red beat, but also 
directly from carbon and hydrogen under the influence of the electric arc. 
The gas produced by means of this calcium carbide has not yet, it is true, 
been analyzed, but it Is characterized by the three distingulshing properties 
of acétylène, namely, to bum with a brilliant smoky flame, to explode with 
chlorlne gas even In diffused light with the phenomenon of flre, and the sép- 
aration of carbon, and to preclpltate from an ammoniacal sllver solution the 
compound which explodes so vlolently when heated." 
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to retaiii a permanent form when e?vposed to the atmosphère ; upon a 
lasser tendency to breakage and loss ; upon purity, and, in connection 
with other things, upon comparative cheapness. So, as supplementing 
other considérations, commercial success may properly be compared 
with mère laboratory experiments. 

Now, broadly comparing amorphous and crystalline carbides, we 
are convinced that the complainant's expert was substantially correct 
in testifying as follows : 

"Usually speaking tlie amorphous substance is less dense, more soluble, 
lias a lower raelting point and less hardness. ïhat would seem to mean that 
in ail prohabillty, even between equally pure eompounds, that bulk for bulk, 
the yield of gas in the case of the amorphous compound would be smaller, 
that the tendency to breakage would be greater, both because the substance 
is more porous and less hard, that for such uiatters as transportation and 
dangerous dust the amoriJhous would be the inferior material even if equally 
pure. In my opinion, however, the amorphous carblde is far less likely to be 
pure or equally pure with the crystalline, because heterogeneity and quantlty 
of impurity are great helps in formation of the amorphous compound. If 
more impure, it is obvions that the yield, bulk for bulk, Is still less than with 
the pure material, and that the amount of residue after use is greater." 

And, if we turn specifically to the Woehler product as it was made 
before the application for the patent in suit, we reach similar conclu- 
sions. The Woehler publication is meager. Ail that is said about the 
préparation of calcium is contained in a single sentence. No informa- 
tion is given concerning the proportions of the ingrédients, their prép- 
aration, or other similar matters necessary to an understanding of the 
process. Still it seems that, whenever before the time of the présent 
patent the compound was prepared in accordance with what informa- 
tion the article did furnish, the resuit was a black pulvérulent mass. 
This powdery material was worthless commercially, and was never 
commercially used. It would be unfit for use in gas generators, and 
we are satisfied would rapidly deteriorate when exposed to the air. 
The product of the patent is more durable. It is hard, compact, and 
so unlike the powdery mass as almost to amount to a new body. More- 
over, we think the complainant correct on its contention that the iri- 
descent surfaces of the crystalline carbide would protect it to some — al- 
though, perhaps slight — extent from atmospheric action. 

It is also quite clear that Woehler published a mère resuit of a lab- 
oratory experiment which was put to no practical use. Crystalline 
carbide, on the other hand, bas been a great commercial success, and 
lias furnished the foundation for important industries. 

Taking the Woehler compound as it was made before Willson ap- 
plied for his patent, we are satisfied that the product of the patent 
marked a patentable advance over it. And if we also make compari- 
sons in the light of the récent experiments made in behalf of the 
défendant — which we will consider later and will not now discuss — • 
it is sufficient to say that our conclusion is not changed. We think 
that there is a patentable différence between the later product and the 
product of the patent, although such différence exists in less degree 
than in the case of the earlier Woehler product. 

For thèse reasons, it is held that the product possesses the requisite 
patentable novelty. And we must regard this conclusion as not only 
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well founded in law, but as most just. To hold an important discovery 
which has given to the world a commercially new product — a product 
the high utility of which must be conceded — not entitled to protec- 
tion for want of novelty, would, as it seems to us, be applying the 
patent statute to defeat its fundamental purposes. 

The defendant's second défense, as we hâve noted, is that the patent, 
if broadly for crystalline calcium carbide, 'is invahd, because it is an- 
ticipated by the Woehler carbide. 

Our examination of the first défense covers most of the ground nec- 
essary to be examined in considering this défense. But there are 
essential distinctions. It was assumed in considering the first défense 
that the Woehler product was amorphous. But such assumption was 
for the purpose of testing that défense only. If the Woehler com- 
pound were amorphous, it manifestly did not anticipate the crystalline 
product in view of the différences between the forms already pointed 
out. To anticipate, the Woehler compound must be shown to be 
crystalline, and the défendant in the présent défense strenuously insists 
that it is crystalline. It is not shown that any of the Woehler com- 
pound which was made before the application for the patent was 
crystalline, and, indeed, we think the testimony tends to show that it 
was amorphous. But it is contended that experiments made by the 
defendant's witnesses for the purposes of this suit demonstrate the 
crystallinity of the Woehler carbide. Now, as already pointed out, 
the Woehler article furnished very little information concerning the 
process of making calcium carbide. Practically, ail it said was that 
at a high température calcium carbide could be produced from an 
alloy of zinc and calcium in contact with carbon. Woehler was making 
note of a laboratory experiment evidently employing minute amounts 
of material, and seems to hâve been more interested in the forma- 
tion of acétylène from the carbide than in the formation of the carbide. 

The defendant's experts in following the Woehler process used 
considérable amounts of material in a furnace, applied a high degree 
of beat for a long time, and obtained a hard, compact mass of ma- 
terial having no resemblance to the Woehler product as already de- 
scribed, viz., a black powdery substance. Without discussing the dé- 
tails of the experiments, it is enough to say that we are not at ail 
satisfied that the defendant's experts in producing their compound 
did no more than foUow the teachings of the Woehler article. As- 
suming, however, that this compound was produced by the Woehler 
process, the next question is whether the défendant has established 
its crystallinity. Upon this question, the testimony of the expert wit- 
nesses called by the défendant and complainant is wholly irreconcilable. 
The experts for the défendant testify that this compound does exist 
in a crystalline condition. On the other hand, the experts for the com- 
plainant testify that the calcium carbide is not crystalline, although 
they say that the compound does contain another substance — calcium 
cyanamide — in crystalline form. It would serve no useful purpose to 
review this conflicting testimony nor to discuss the reasons pro and 
con given by the experts. It is sufficient to say that upon careful con- 
sidération ôf the testimony we are not satisfied that the carbide of the 
experiments was crystalline. The burden is upon the défendant to 
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establish crystallinity, not upon the complainant to disprove it, and, 
among other things, we cannot ignore the possibility that the defend- 
ant's witnesses may hâve attributed the crystallinity of the calcium 
cyanamide in the product to the calcium carbide. Consequently the 
Woehler product, whether correctly represented by the earlier com- 
pound or by the resuit of the récent experiments, must be held not to 
anticipate. 

The defendant's third défense is that the patent in suit is invalid 
because the claimed product was in public use for more than two years 
prior to the filing of the application. The application for the patent is 
dated March 4, 1895, so that we must see whether a public use of the 
product prior to March 4, 1893, is established. 

We find expérimental uses of the product before that time. We find 
that Lord Kelvin in a foreign country put some of the carbide in water, 
and lighted the gas which was generated. We find that the patentée 
gave samples of the product to différent persons for expérimental 
purooses. But it is well settled that an inventer has the right to ex- 
periment in perfecting his invention and deraonstrating its utility, and 
we are not satisfied that the patentée in this case did anything more. 
We think that the proof fails to establish that there was any public use 
of the invention more than two years prior to the application for 
the patent. 

The fourth défense is that the défendant does not inf ringe, and the 
examination of this défense requires the considération of the construc- 
tion to be placed upon the claim of the patent. Ordinarily, in inter- 
preting a claim, we should, at the outset, seek to ascertain its mean- 
ing from the language used. But in view of the contentions of the 
parties and of the décision of the Circuit Court, we think it préférable 
in this case to first trace the passage of the claims of the patent through 
the Patent Office. 

The file wrapper of the patent shows that Willson's original claim 
was as follows : 

"As a new product, cïystalline calcium cartiide havlng a bluish iridescence, 
substantially as descrlbed." 

This claim was rejected, and the applicant then filed an amendment 
stating two claims, as follows : 

"1. As a new product, crystalline calcium carbide existing as masses of ag- 
gregated crystals liaving a bluish iridescence, substantially as described. 

"2. As a new product, crystalline calcium carbide, existing as masses of 
aggregate crystals, substantially as described." 

The Patent Office then said that the two claims were not patentably 
différent and the applicant erased the first claim, leaving the second — 
the présent form — as the single claim of the patent, which was there- 
Upon issued. 

It is strenuously urged by the défendant, and was held by the judge 
at circuit, that the défendant by amending his claim in conséquence oi 
the action of the Patent Office deprived it of any broad application. 
It is said that the applicant in his original application having broadly 
claimed crystalline calcium carbide and having acquiesced in the re- 
jection of the claim cannot now contend that "crystalline calcium car- 
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bide existing as masses of aggregated crystals" means nothing more 
than crystalline carbide. As we think, this contention is correct. The 
claim is undoubtedly limited to the form of crystalline carbide which 
exists as masses of aggregated crystals. There must be an aggregation. 
The claim does not cover an individual crystal nor any number of 
separate crystals not aggregated or joined together. To illustrate: 
Had there been a question whether the Woehler powdery substance 
was amorphous or composed of minute separate and distinct crystals, 
the cla-'m as amended would hâve excluded it in either case, while the 
original claim would hâve been anticipated by it had it been composed 
of crystals. That this distinction might reasonably hâve been in the 
mind of the framer of the claim is shown by the statement in the dé- 
fend ant'sbrief that "crystalline povvder" is well known. 

But it is urged that the limitation of the word "crystalline" is not by 
the word "aggregated," but by the word "crystals." It is said that the 
phrase "masses of aggregated crystals" bas a spécifie and limited mean- 
ing — i. e., it means "crystal aggregate," which is a union of two or 
more fully developed crystals as distinguished from "crystalline ag- 
gregate," which is a mass of crystal giains devoid of their character- 
istic forms and closely packed together. But we are by no means sat- 
isfied that any such fine distinction as this— based upon académie 
définitions in the Williams book — is so generally recognized by au- 
thorities upon crystallography or chemistry that we would be war- 
ranted in applying it in construing the claim in suit, especially when 
reading the claim in connection with the spécification. To draw such 
a distinction is to say that there are two forms of crystalline calcium 
carbide: (1) Aggregations of perfect or well-faced crystals, and (2) 
aggregat'ons of broken, confused crystals. But it is certain that 
masses of perfectly developed crystals could not be produced by the 
process described in the patent, and it is not certain that they could 
be produced by any known process. To confine the claim of the patent 
to masses of perfectly developed crystals would be, we think, by a 
strained construction to read out of the claim the only product pro- 
ducible by the process of the patent and to deny protection to a mer- 
itorious invention. 

In our opinion the patent covers crystalline carbide when the crystals 
are aggregated in masses, whether such crystals be perfect or imper- 
fect, and, as it is admitted that there are crystals in the defendant's 
carbide and as those crystals are so aggregated, we think that the 
product of the défendant infringes. 

The decree of tbe Circuit Court is reversed, with costs, and the 
cause remanded, with instructions to enter a decree for the complain- 
ant for an injunction, an accounting, and costs. 
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UNION CARBIDE CO. v. AMEKICAN CAKBIDE CO. 
(Circuit Court of Appeals, Secoua Circuit. June 29, 1910.) 

No. 225. 

Patents (§ 328*) — Infrinqement— Pkocess of Prodtjcing Calcium Carbide. 
The WlUson patent, No. 503,527, for a process of producing calcium 
carbide by subjectiiig lime and a carbonaceous deoxldizhig agent to the 
beat of an electric arc in an electric furuace, held not infringed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

Suit in equity by the Union Carbide Company against the Ameri- 
can Carbide Company. Decree for défendant (172 Fed. 136), and com- 
plainant appeals. Afïirmed. 

Appeal from a decree dismissing the bill in a suit to restrain the 
alleged infringement of claim 1 of patent No. 563,527, granted July 
7, 1896, to Thomas L. Willson, for improvements in the production 
of calcium carbide. This suit may properly be designated the "pro- 
cess suit" to distinguish it from another suit pending between the same 
parties called the "product suit." 

E. N. Dickerson, Louis C. Raegener, and S. L. Moody, for appel- 
lant. 
Charles Neave and Willis Fowler, for appellee. 
William Houston Kenyon and Alan D. Kenyon, amicus curije. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The question of infringement in this case dépends 
upon the resuit of the inquiry whether the défendant employs the arc, 
as distinguished from the incandescent, principle in its electric furnace 
in the manufacture of calcium carbide. The burden is upon the com- 
plainant to establish by a fair prépondérance of testimony — and not 
by mère scientifîc spéculation- — that the défendant does use the arc. 
We are, however, not entirely satisfied that the complainant has sus- 
tained this burden, and accordingly feel constrained to afifirm with 
costs the decree of the Circuit Court upon the opinion of the judge 
holding it ; and it is so ordered. 



MURRAY CO. V. E. VAN WINKLE GIN & MACHINE WORKS. 

(Circuit Court, N. D. Georgia. June 2, 1910.) 

Patents (§ 328*) — Infringement— Feedee for Cotton Gin. 

The Murray patent. No. 472,607, for an improvement in apparatus for 
elevating, distributing, and feeding seed cotton to gins, the novel feature 
of the combination being an automatic valve produced by the cotton itself 
which prevents chokiug in the chute, iield not infringed upon évidence 
showing tliat the jjatented combination will not work successfuUy without 
the use of a trip valve, which has l>een added as a new élément in defend- 
ant's machine. 

•For other casea see same toplc & § numbee in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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In Equity. Suit by the Murray Company against the E. Van Winkle 
Gin & Machine Works. Decree for défendant. 

Oliver Mitchell, J. J. Eckford, and Smith, Hamniond & Smith, 
for complainant. 
Wimbish, Watkins & Ellis, for défendant. 

NEWMAN, District Judge. This is a bill brought by the com- 
plainant against the défendant to enjoin the latter from the infringe- 
ment of letters patent No. 472,607, issued by the Patent Office April 
12, 1892. The patent which it is claimed the défendant conipany bas 
infringed is for a "new and useful improvement, in apparatus for 
elevating, distributing and feeding seed cotton to gins." The claims 
of the patent which are alleged to bave been infringed are Nos. 1, 3, 
9, and 12 of said letters patent No. 472,607. Those claims are as 
f oUows : 

One: 

"In apparatus for elevating, di.stribïitlng and feeding seed cotton to gins, 
tlie combination, witli a suction pipe or tube, of a box or casing liaving side 
air-passages and a central sereened space, and a chute or feeder eonimuui- 
cating witli sald space, substantially as descrlbed." 

Two: 

"In apparatus for elevating, distributing and feeding seed cotton to gins, 
the combination, with a suction pipe or tube formed in its under side with an 
openiug, of a box or casing having a Central space communicating with said 
pipe or tube and provided with side air-passages having iinier scrceu-walls 
and a chute or feeder communicating with said central space, substantially as 
descrlbed." 

Nine : 

"In apparatus for elevating, distributing and feeding seed cotton to gins, 
the combination, with the chute or feeder of a set of feed roUers supported 
at the bottom of said chute or feeder, and means for regulating the feed of 
said rollers, substantially as descrlbed." 

Twelve : 

"The combination, with a suction pipe, of the box or casing constructed of 
two or more central spaces and provided with the sereened alr-jjassages and 
a chute or feeder suspended beneath each of said central spaces, substantially 
as descrlbed." 

Complainant then sets up in its bill, and relies upon a décision by 
the Circuit Court of Appeals for the Third Circuit in Murray Com- 
pany V. Continental Gin Company, reported in 149 Fed. 989, 79 C. 
C. A. 499, which décision enjoined the infringement of claims Nos. 
1, 2, 9, and 12. Complainants insist that this case should be followed 
hère. 

Complainant also relies upon the décision in the Circuit Court 
for the Northern District of Texas in the case of Murray Company 
V. Ray et al.^ for the infringement of letters patent No. 472,607. 
In that case a preliminary injunction was granted by the court against 
the infringement of claims Nos. 1, 2, 9, and 12 of the same letters 
patent. Complainant, alleging that the défendant is infringing claims 

1 Ko opinion. Case dismissed by agreement. 
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1, S, 9, and 13 of this patent No. Vi2,(\07, prays for an injunctioii 
restraining the défendant, its agents, servants, and employés, froni 
making, iising, or selHng any apparatus or machines containing and 
embodying the invention covered by said ])atent claims Nos. 1, 2, 
9, and 13. It then prays for an accounting of the profits which de- 
fendant bas reaHzed from the use of its invention. Discovery is 
waived. 

The answer dénies the validity of the patent, and claims that the 
State of the art was such at the time letters patent No. Iv3,()07 was is- 
sued as that there was no invention, but merely an aggregation of well- 
known mechanical appliances, and that an aiiparatiis made under the 
patent sued on would not perfcirm the functions claimed for it by the 
complainant. The défendant also claims in its answer that the elevator 
manufactured by it is made under p-tents owned by the défendant and 
regularly issued by the Patent Office. As to the case of Murray 
Company v. Continental Gin Company, the défendant in its answer 
claims tîiat in that case the Murray Company eontended that its ap- 
paratus claimed to be made under the patent described in its bill 
contained an automatic valve produced by the seed cotton itself, and 
claimed that its apparatus for elevating, distributing, and feeding seed 
cotton to gins was automatically regulated by the seed cotton. 

Défendant claims that certain language used in the opinion in the 
Continental Gin Company Case shows that the complainant there 
relied upon having an apparatus containing a new élément of auto- 
matic régulation by seed cotton itself, and upon information and 
belief dénies that said complainant has such an apparatus, and dé- 
nies that the apparatus of complainant is automatically regulated by 
the seed cotton itself, and says, if complainant has an apparatus reg- 
ulated automatically by the seed cotton itself, that the apparatus used, 
manufactured, and sold by this défendant is not so regulated, and 
is therefore not an infringement of complainant's apparatus. De- 
fendant further dénies that at the time alleged in the bill, nor at 
any other time, did it make, use, or vend any new and useful im- 
provement in apparatus for elevating, distributing, and feeding seed 
cotton to gins containing and embodying the invention set forth and 
claimed by said letters patent, or that it has in any way infringed 
upon the exclusive rights, if any, or any rights of complainant's, and 
dénies that it has derived, or realized, any profits which complainant 
would hâve derived from bis alleged exclusive rights, and dénies that 
complainant is deprived of any royalty, or has incurred any damages 
by any unlawful or wrongful acts of this défendant. Défendant then 
sets up that it is the owner of patent No. 777,034, originally issued 
to James Théodore Jackson, of Corsicana, Tex., on the 6th day of De- 
cember, 1904, and thereafter regularly and duly assigned to this de- 
fendant; that it is the owner of patent No. 823,858, issued June 19, 
1909, to Thaddeus S. Grimes, assignor, to Edward Van Winkle, which 
patent has been by duly executed assignments assigned to défendant ; 
that under patents previously obtained and expired, and using devices 
not patented or patentable, and under said patents, and by virtue of 
its right to so do, this défendant has for more than three years manu- 
factured and sold its présent apparatus for elevating and feeding 
181 F.— 8 
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seed cotton to cotton gins, which apparatus of défendant contains 
nothing that infringes any right of complainant, and which apparatus 
is not controlled by the seed cotton, and contains the same gênerai 
principles in use by said défendant since 188G. 

Défendant then sets up that its apparatus is controlled by a valve 
so arranged as to work automatically by the same force that drives 
the fan, opening and closing as often as desired by reason of a 
machine device operated by a driving pulley, and which may also be 
operated by hand. The device for controlling the seed cotton in its 
being fed to the gin, being in no way mechanically controlled or reg- 
ulated by the seed cotton itself, the device of this défendant operating 
whether or not there is any seed in the machine at the time it is being 
operated, and cutting off the feeding of the seed cotton at stated times, 
which can be regulated by the machinery, but not by the cotton; the 
device, whether singly or in combination used by the défendant, not 
being in conflict with any new or patentable device used by the com- 
plainant in the patent sued on. 

Several interesting questions were raised on the argument of this 
case, and also in the very well prepared briefs filed since the argu- 
ment by counsel for both complainant and défendant. The principal 
question in the case, however, and that to which the argument has 
been mainly directed, and upon which the case seems to turn, is 
whether or not the perpendicular chute for lowering the seed cotton 
in the gin is as described in the complainant's patent, and constructed 
under it, a practical device; that is, one that will work in practical 
opération. The claim is that the weight of the seed cotton is suffi- 
cient at a reasonable height in this chute to cause it to overcome the 
suction which keeps the valves at the lower part of the chute closed ; 
and, when so overcome, the claim is that the cotton descends through 
the opening in the valve caused by its own weight, and passes on over 
the rollers into the gin. The complainant claims that this would be 
accomplished satisfactorily, and the défendant, that it would not. 

A further material feature of the complainant's apparatus insisted 
upon hère is a screened space arranged in complainant's apparatus, 
below the cotton suction pipe, which, it is claimed, acts to prevent 
any choking of cotton in the horizontal portion of the suction pipe 
over the gins because the cotton acts automatically by covering the 
screen in the chutes. The claim is that the apparatus is thus con- 
trolled automatically, this automatic régulation secured by the cotton 
itself covering the screened space in the chute. The contention for 
the défendant is that, in order that the weight of the cotton should 
overcome the suction of the valve, the cotton must rise to a height in 
the chute, which would make it impracticable to use such chutes on 
account of their height in an ordinary cotton ginning establishment. 
The défendant further says that, in order to work satisfactorily, it 
is necessary to hâve in the chute what is called a trip valve, which 
closes the chute, stops the suction, and allows the cotton to descend 
by gravi ty from a point below the trip valve, the valve at the bottom 
dropping open when the suction is vv'ithdrawn. This trip valve as 
défendant has it on the machine, which is claimed to be an infringe- 
ment, opening and shutting at regular intervais, is attached to, and 
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operated by, the gin machinery. As a matter of fact this trip valve 
is used by both the complainant and the défendant in the apparatus 
they now manufacture and sell. 

Which of the respective contentions is true? And, if the de- 
fendant is correct, does the trip valve differentiate the apparatus suf- 
ficiently to defeat the claim of infringement, and will complainant's 
apparatus work satisfactorily without the trip valve? Tests made by 
both parties are described in the évidence, and discussed principally 
by Mr. S. D. Murray for the complainant, and Mr. James S. Shields 
for the défendant. 

An extract f rom the testimony of Mr. S. D. Murray is as follows : 

"Q. * * ♦ A. The apparatus was constructed especlally for the test, the 
purpose being to make It work, as ealled for or as elalmed in the patent spéci- 
fications, excepting that In the patent spécifications It speaks of a depth of 15 
Inches of cotton over the canvas valve belng requlred, whereas thls apparatus 
was constructed of sufflclent length to détermine Just what the facts would 
be as to the depth of cotton required in this experiment. The chute from the 
bottom of the cotton pipe down to the lovcer end measured 11 feet, as I re- 
member it The canvas valve was placed dlrectly at the lower portion of the 
chute, the lower edge of the canvas valve being even wlth the lower edge of 
the chute, the upper edge of the canvas valve standing two feet above the low- 
er edge. The boards forming the chutes are made smooth on the inside and 
vamished to cover up any unevenness or roughness of the boards, and the 
lower portion of the chute fe a llttle widcr from front to back so that the cot- 
ton can corne down easier. The glasses shown in the front portion of the 
chute are put in even wlth the Inside walls of the chute so as to leave them 
flush — when I say flush, I mean substantially so— so as to leave there no im- 
pending recess to check the downward movement of the cotton. We took ail 
the précaution in building this machine that any one versed in the art wou'.d 
naturally take In building a machine designed for the cotton to force its way 
down by gravlty In opposition to the external air pressure upon the canvas 
valve. The connection from the elevator to the fan Is a sheet iron pipe pass- 
ing through a hole In the wall of the ginnery and to a 35-inch fan on the in- 
side of the ginnery. The 35-inch fan which we had there for causing the suc- 
tiou In a four-gin outflt which we had in opération In that house In the gin- 
nery. There was no valve trip in the pipe or connected wlth the cotton sup- 
ply by means of an iron pipe. The roi 1 ers are supported at the bottom of 
thèse chutes and means for actuating the feed rollers are supplled by a feed- 
er, cotton gin feeder, set to one side, and which was driven by a belt from the 
Une shaft on the Inside of the ginnery. Thls cotton gin feeder was used mere- 
ly as a convenlent means of gettlng the regulative devices on it to use in reg- 
ulating the speed or movement of the feed rollers in the bottom of the chute. 
The regulatlng device referred to Is on the rlght-hand side of the feeder, and 
does not show in this picture. When a large amount of cotton was flrst car- 
rled and piled as shown on the rlght-hand side of the picture, piled about the 
Intake end of the cotton pipe and when the fan was started In opération, the 
cotton was fed to this pipe. The cotton was drawn into the chute of the ap- 
paratus, and settled down In the chute upon the canvas valves, which were, 
of course, drawn In close by the suctlon. The cotton accumulated uix)n thèse 
canvus valves before the weight of the cotton opened the canvas valves and 
passed down by them onto the feed rollers. Then the feed rollers were 
Btarted by throwing the feeder gear on the rlght-hand end of the feeder, 
shown In the picture, In action, and the feeder changed speed mechanism was 
fixed at a point of speed that was sufljcient for feeding cotton gins at a mnx- 
imum feed. This action was kept up for a period of 20 minutes or more tiuie ; 
that Is, the apparatus continued to run, the suctlon drawing the cotton into 
the top of the chutes, and the feed rollers payiug It out at the bottom of tlie 
chutes, and the picture shows just how the apparatus looked when In opéra- 
tion. After the quantity of cotton or pile of ootton that was around the in- 
take end of the suctlon pipe was ail fed in, then baskets were used to carry 
the cotton away from the lower portion of the chute where it had beeu paid 
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out, out of the chutes back to the snpply pipe, and thls was kept up for the 
period of time as stated, 20 minutes or more, and finally, after this perlod of 
time, we stopped feeding cotton to the suction pipe, but allowed tlie suction 
to continue and allowed the feed roUers to continue paying the cotton out of 
the lower portion of the chutes, and the cotton continued to flow downward 
and be paid out or drawn out by the feed rollers until it had reached a depth, 
a vertical depth above the canvas valves of three feet and four inches. Then 
the canvas valves drew up by the suction and. stopped any more cotton from 
flowing past them. The canvas valves, however, in drawing up, drew up 
above a portion of the cotton in the lower part of the chute; that is, the can- 
vas valves in drawing up left some of the cotton at the lower portion of the 
chute still to be discharged, so that, when the canvas valves drew up closed 
by the suction, the cotton stood above the canvas valves as stated, three feet 
and four inches. This was the end of our test. 

"Q. Right there I wish to ask: After you ceased to feed tlie seed cotton at 
the source of supply, and the cotton dropped down In the chute to what dis- 
tance? A. The cotton dropped down into the chute to a distance of three feet 
and four inches above the canvas valves. 

"Q. Is that the time you apply valve 27, or some équivalent? A. The time 
to apply valve 27 is shortly before that time, so that the feeding can go on. 
That is so that the feeding can go. on or the cotton go down to a point where 
the valve 27 would not be stopped in closing by the cotton : that is, the cotton 
must get down below the valve 27, and then as soon as that occurs valve 27 
can be closed, euttlng off the suction from the lower part of the chute and al- 
lowing the cotton to continue on passing out of the chute, and in the mean- 
time the next baie would be coming in on top of valve 27, to be ready to be 
discharged downward in the chute as soon as that below valve 27 bas been ail 
ginned out, so that there would be no time lost between the ginning of one 
baie and another and the séparation would be perfect unless the cotton rest- 
ing upon the feed rollers would ail go out, and there would be no appréciable 
slacking until it had ail gone out, and there would be no need of any loss of 
time between one baie and another. The custom, however, is in ginning to 
lose sufticient time to allow the press boxes to be operated, or, rather, to be 
moved, to allow the press that is filled to be turned away and the new emp- 
tied press or press box brought into position to reeeive the next cotton. 

"Q. In changing from one supply of cotton to another, say of différent char- 
acters of cotton or différent pereons' cotton, is there always some little time 
elapses before one nioves out and the other moves in? A. No; the wagons 
are always, * * * where the business is conducted with a view of no loss 
of time, the wagons are kept at the suction pipe so that tliere would be no 
need of loss of time from the wagons not beiiig in position. The only loss of 
time, that is as I stated a minute or less time, that is generally consumed in 
arranging the press box or baling apparatus to reeeive the new lot. 

"Q. Wellj the press box bas nothlng to do with this? A. There is at)solute- 
]y no necessity for any loss of time in the elevator part or in the éleva tor it- 
self. One baie can foUow another in quick succession without the perfect sép- 
aration of one baie from another. That is a characteristic of the Murray ele- 
vator that is well known everywhere." 

An extract from the testimony of Mr. James A. Shields concerning 
the test made by him is as follows; 

"Q. DId you ever test it? A. I hâve. 

"Q. When? A. I tested it several days ago. 

"Q. Was anybody présent when you tested it? A. There was. 

"Q. Who were they? A. You were présent, and Mr. John M. Hooks was 
présent, and Mr. W. L. Wallis was présent, and my assistants in showing the 
opération. 

"Q. Did you use cotton in that test? A. I did. 

"Q. What kind of cotton did you use? A. Seed cotton, ordinary seed cotton. 

"Q. Was it dry or wet? A. It was dry. I had had it in the warehouse. I 
keep cotton there for expérimentai puri^oses the year round. This Is cotton 
I bought last fall. I bave had it there in the factory, in sacks, siuce that 
time, and it had tiecome very dry. 
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"Q. Is it such cotton as is ortllnarily uspd In the ginning of cotton? A. It is. 

"Q. What liappened when that chute Iiecame flUed up to the top of the 
screeu 8V A. ïhe télescope refused to tako auy iiiore cotton. 

"Q. Did you continue operating the fan? A. I did. 

"Q. How long? A. Thhty minutes. 

"Q. During that 30 minutes did the flexible valve 25 turn loose the cotton, 
aiid let it drop into tlie feeder? A. It did not. 

"Q. Why didn't it turn it loose? A. Because the atmospheric pressure 
against the flap valve was greater than the weight of the cotton pressing 
dowRward in the chute, aud \=\oiildirt allow the cotton to force its way down, 
aiid the current of air heing continuons from the fan held the flexible valves 
Intact, and it was impossible for it to get loose from it. 

'■Q. Do you niake that statement based upon your theory as to the opéra- 
tion of it, or upon your actual experiments with it? A. My actual experi- 
ments. 

"Q. S. D. Murray, testifying for the complainant in this case, testifled that, 
when the cotton was fllled in the chute, to a height less than the top, the 
vi'eight of the cotton would be sufficient to open the flexible valve 2.5, and let 
the cotton drop dowu into the feeder. From your expérience with this ma- 
chine, is that true? A. It is not true. (Counsel for complainant objects to 
the foregoing as not a correct statement of the testnnony of Mr. Murray.) 

"Q. In the patent of Mr. Murray, lie says: 'The falling cotton will accumu- 
late upon the flexible valves 25 until it has acqulred a vertical depth of say 
fifteen inches, at which depth the weight of the cotton begins to overcome the 
atmospheric pressure on the flexible valves, and, pushing thèse valves out of 
the way, the cotton will fall down on the rollers 15 and 16.' From your ex- 
périence with the apparatus that you hâve described is this description read 
by me from the patent of S. D. Murray correct? A. It Is not correct. 

"Q. What depth of cotton in your experiment did you hâve in the chute? 
A. I had about 38 to 40 inches. 

"Q. Above the flexible valves? A. Above the flexible valves. I want to say 
there now, I, of course, hâve not measured that distance, but I had ail of the 
space above the flexible valves that the elevator would bring cotton into, and 
it w'as about 38 to 40 inches above the flexible valves. 

•'Q. Did that depth of cotton overcome the air pressure on the flexible 
valves, and push those valves out of the way of the cotton, and let it fall 
down on the feeder? A. It did not. I will say that I took niy hand and tried 
to pull the flexible valves down to see how much it lacked of doing what Mr. 
Murray claimed, and I found quite a résistance ofCered by trying this with 
my hand. I hâve the cotton gin in opération, and can demonstrate this at 
any time to any one. 

"Q. Hâve you ever seen any of the Murray Company's apparatus put on the 
market without the trip valve, or the cut-ofC valve? A. I never hâve. 

"Q. From your expérience as a niechanic and as an expert, and from your 
expérience with this ))articular apparatus, state whether or not the S. D. Mur- 
ray patent No. 472,007, as patented, without the cut-off value, would operate? 
A. It would not. It mlght drop a little cotton. It would drop the cotton 
down in there, but with that flexible valve he niight flU that, niight make that 
chute long enough to put enough cotton on there that would weigh enough to 
overcome the atmospheric pressure on the flexible valve, to cause the valve to 
open and discharge the cotton, provided he built the thlng high enough, but 
when that cotton had reaehed a point in depth above that flexible valve, about 
38 or 40 inches above, it would then stop delivering, and the balance of the 
cotton would remain in the elevator. 

"Q. And when would it be discharged? A. Never, unless assisted by some 
other means. 

"Q. If the chute were made long enough to fîrst begin to take in, and con- 
tinue to take in cotton until the weight of the cotton pressed it open, what 
would the gin be doing while that amount was being accumulated In the 
chute? A. It would be standing idle, doing nothing. 

"Q. Then, even if the chute were made long enough for the weight of the 
cotton to press open the valve 2.5, would that be a practical machine? A. It 
would not, for this reason: Cotton is brought to the ginhouse in wagons, usu- 
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ally about 1,500 pounds of seed cotton, and practical outflts are supposed to 
commence on a farmer's baie of cotton, and take It up iuto the elevator, and 
through the elevator and transmit it to the feeders, and from the feeders to 
the gin, and to the press, and give that farmer back ail of the cotton that he 
had brought in that wagon. Farmers in bringing cotton to the glnhouse — one 
farmer will bring in a baie of cotton that bas been excellently picked, care- 
fully picked, by careful hands, and he has a very fine grade of cotton. Possi- 
bly his neighbôr will brlug a baie of cotton that is just picked out most any 
way, leaves and trash and ofC the ground, and so on, and there might be a 
mau corne in with the flnest grade of seed cotton that is brought to the gin, 
and the next man the poorest. We will use that as an illustration to show 
the inability of this machine operating without the trip valve, the cut-off 
valve. We will get the man with the good cotton. He will commence to feed 
in, and the chute is long enough that, by gi-avitation, the seed cotton will 
press down this flexible valve 25, and cause it to open and discharge Into the 
valve 25 into the feeder as long as the cotton was fed In sufficient quantlty 
from the wagon to keep the altitude of the cotton in that chute to the point 
where the weight of the cotton would overbalance the atmospherie pressure 
on valve 23, and, if he continued to feed enough entlrely through the baie, 
that machine would operate as Mr. Murray clalms uutil the wind-up of that 
baie of cotton, taklng the last look of cotton out of the wagon into there, and 
when the cotton would reach a point of only 88 or 40 inches, as I hâve shown, 
about 38 or 40 inches, as shown by the opération at our factory, the atmos- 
pherie pressure on the valves would then hold the balance of the cotton In 
that chute, and the man who had brought a fine baie would leave that much 
of it in there for the other fellow to get in with his poor baie of cotton, to be 
spllled In on it, mixed, unless they opened up the machine by hand, or some 
other process, and took it out by hand or by some other means than Is 
provided for In the machine, and as descrlbed in the patent for taklng It 
out. * * * 

"Q. How frequently does that trip valve open and shut in use? A. We vary 
the openlng and shutting of that trip valve to suit the conditions. 

"Q. About what is the average time It is set to open and shut? A. About 
once in a minute to two minutes. 

"Q. Can you set it so it will open oftener than that? A. We can. 

"Q. Then from the time you start the elevator cotton will reach the feeder 
as quickly as that opens? A. Yes, sir. 

"Q. If it is set for 15 or 20 seconds, you can go and begln ginning cotton In 
15 or 20 seconds? A. Yes, sir; in 15 or 20 seconds. 

"Q. If you didn't hâve that cut-ofC valve, you would hâve to wait until the 
chute fllled up enough? A. Entlrely up, so as to overcome the atmospherie 
pressure on the flexible valve 25, so as the weight of the cotton iu the chute 
would be sufficient to press itself down." 

Mr. James A. Shields, being recalled the next day, was questioned, 
and answered as follows : 

"Q. Mr. Shields, on yesterday you testified that in the test you made of the 
Murray apparatus now at the Van Winkle Gin & Machine Works the cotton 
above the flexible valve 25 was at the time of the test 38 to 40 inches deep. 
Hâve you made any measurements since then as to the exact depthî A. I 
bave, and I flud that I was in error as to the 38 to 40 inches. It is from about 
28 to 30 inches in depth above the flexible valve. * » * 

"Q. Does the apparatus built by the Van Winkle Company include a cut-ofCÎ 
A. It does. You mean a trip valve? 

"Q. A trip valve? A. It does. 

"Q. What purpose does the trip valve serve? A. It serves the purpose of 
cuttlng otï the suction from the elevator ; that is, cotton that has reaehed the 
chutes in this elevator above the flexible valve 15, when this suction is eut oÊC, 
the flexible valve will release itself, and allow the cotton to pass down into 
the feeder below this chute." 

The testimony of Mr. Murray is supported substantially by two 
gentlemen who were présent at the test, Mr. H. G. Patterson and 
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Mr. George T. Loutitt. The testimony of Mr. Shields is corroborated 
by that of Mr. W. L. Wallace, Mr. W. H. Henderson, Mr. J. T. 
Terry, Mr. F. M. Scott, and Mr. John M. Hooks, who were présent 
at the test. 

After going carefully through tlie évidence in this case, and con- 
sidering thoroughly the respective arguments, it seems to me that the 
complainant has failed to maintain its proposition that the Murray ap- 
paratus will work as claimed in the particular respect to which the 
above testimony has been directed ; that is, it appears to me that it will 
not deliver the cotton tlirough the chute in the manner claimed, opening 
by its own weight and by gravity the valves at the lower part of the 
chute, and passing the cotton through. It appears from the évidence 
that the use of the trip valve in the chute is essential to a practical op- 
ération of the feeding apparatus. If this trip valve in the chute is 
necessary to a practical opération of the apparatus, it would seem 
to be such a distinguishing and differentiating feature as to relieve 
the défendant company from the charge of infringement. Confessedly 
the Murray patent is a combination of old éléments; the claim being 
that the combination is such as to produce a new and useful resuit. 
That the défendant may take the old éléments and combine them 
with a new device the trip valve, so as to make it a more satisfactory 
and effective apparatus, and to accomplish better results, would seem 
to be unquestioned. The claim of the complainant company is that 
its apparatus is cotton regulated, that it works automatically, the 
cotton delivering itself by its own weight as stated. This claim 
of automatic cotton régulation in connection with the effect of the 
screened space at the upper end of the chute I understand to be the 
basis and the main élément of patentability claimed by the Murray 
company for its apparatus. The défendant company does not claim 
this at ail, as I understand it, but claims and insists that the trip 
valve is absolutely essential and necessary to the regular and sat- 
isfactory delivery of the cotton through the chute to the gin. 

One of the witnesses for the complainant, Mr. J. H. McDonald, 
président of the complainant company, in his testimony states with réf- 
érence to the opération of the Van Winkle gin: 

"Q. Hâve you ever examined the elevator manufacturod by the Van Winkle 
Company to see whetlier it is cotton regulaterl or not? A. I saw the one 
workiijg In the Farmers' Union Gin Company plant at Lancaster. 

"Q. Is it regulated by cotton? A- I thlnk not." 

And the whole testimony is to this effect. 

In the case of Dudley E. Jones Company v. Munger Cotton Ma- 
chine Company, 49 Fed. 61, 1 C. C. A. 158, decided in the Circuit 
Court of Appeals in this Circuit, in the opinion by Judge Locke, 
it is said: 

"But it api)ears to us plain that the functlons of that élément, the feeding 
of the cotton to the gin, after belng cleaned, Is not performed in the saine 
marmer in the defendant's machine as in complainant's. The one opérâtes by 
maintalnlng the current ; the other by Interruptlng it The one requlres and 
maintains a comparative vacuum. The other requlres for its opération the 
destruction of the vacuum. The one feeds regularly and continuously, the 
other by entlrely différent means feeds Intermittently. In short In construc- 
tion, opération, and resuit there Is a decided différence between the 'means for 
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deliveriiig the cotton from tbe conveyer to the gin,' as claimed In coniplaln- 
ant's second claini, and the apparatus used by the défendant in discharging 
the cotton from 'the receiver.' In combinations the doctrine of équivalents is 
coustrued most strongly against him who allèges an infringement, and each 
l)arty is held to his own élément or device, or a positive aud exact équivalent 
which performs tlie sanie functions, in the saine manner ; tlie burden being 
upon complainant to show this. In this case we caunot consider that the flex- 
ible expanding valve of the défendant opened and closed by the automatic ar- 
rangement of the second valve with the chain belt and catch linlts is an équiv- 
alent of the rotary valve of the complainant, aud we must flnd the charge of 
infringement bas not been sustained, and the bill must be dismissed, with 
costs." 

This was a test between the R. S. Munger patent No. 308,790, 
granted December 2, 1884, and the B. A. Sailor patent, No. 362,041, 
granted April 26, 1887, in which, reversing the judgment of the 
Circuit Court, the Circuit Court of Appeals held that the Sailor pat- 
ent was not an infringement on the Munger patent. Certainly at the 
time application was made for the Murray patent there was nothing 
new in the use of a chute, nor was there anything new in the use 
of the flexible valve. It was the automatic régulation in delivering 
the cotton that was claimed to hâve been brought about by Murray's 
new combination of old éléments. 

In the case of Dudley E. Jones Company v. Munger Machine Com- 
pany, supra, Judge Locke f urther said : 

"The first question presenting itself for considération is whether tliis pat- 
ent is for a combination of well-known éléments which had been in common 
use, and therefore not patentable, unless shown to be a useful and novel com- 
bination, or whether there is entering into it auy novel and newly-iuvented 
device. ïaking each élément separately, and exaniining the prier patents, we 
flnd that tbe pneumatlc tubes bave been known and used for years in varions 
forms and for varions purposes, and liave been found as an important élé- 
ment. In patent of Johnson, No. 56,948, and Von Schmidt, No. 185,600, the 
pneumatic tube was used for dredging purposes ; in that of Beach, No. 96,- 
187, for conveying letters, parcels, and other freight ; in that of Peuman, 124,- 
851, for conveying wool ; in that of Pearce, 168,282, for conveying cotton ; in 
those of ïaggart, 213,709, and Reynard and De la Haye, 219,019, and several 
others for conveying grain. The telescopic drop-pipe claimed in the claim No. 
4 can only be consldered as an équivalent for an extension of said jineumatic 
conveyer in another form, and would not be patentable for novelty ; the flexi- 
ble joint being but an équivalent for any other means by which the pipe or 
conveyer could be turned in any direction, and is found in the flexible hose in 
the invention of Taggart, or the bail and socket joint of tbe telescopic pipe 
of tbe Von Schmidt patent Siniilar valves to those found in the pneumatlc 
tube are found in the pneumatic tubes in tbe patent of L. Smith, 305,976. Tbe 
exhaust chamber and wire screens of tbe elaimant's patent are found in the 
air-tight box and wire gauze of tbe Beach patent. Tlie means for conveying 
tbe cotton from the e.ïbaust chamber to tbe gin, which is found in tbe spéci- 
fications and in actual use in complainant's machine — i. e., tbe shaft upon 
which are afflxed certain valves working in an air-tight box — is found in the 
receiving boxes of said Beach's patent. The exhaust fan for the purpose of 
producing the air current is found in the Penman, the Craven, tbe Pearce, the 
Taggart, and the Williams patents. Tlie dust chimney is found in the con- 
duetor of the Oraven machine. It appears, therefore, that every élément 
found in the complainant's machine is found in a prier patent, and was well 
known to the art. His patent, therefore, must be treated as for a combina- 
tion of well-known éléments and devices." 

The complainant, as has been stated, relies upon the décision by the 
Circuit Court of Appeals for the Third Circuit, in Murray Company 
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V. Continental Gin Company, 149 Fed. 989, 79 C. C. A. 499. I do 
not think that case should be considered as controlling- authority 
in this case. It vvould be highly persuasive, of course, and wouki 
be followed if it involved the précise question for détermination 
hère. In that case two issues were made. The iirst was as to whetb.er 
or not the Murray Company had shown title to its patent No. 4 72.- 
607, and the next was whether the Murray patent was anticipated 
by the Munger patent No. 308,7 9(1, (hated December 2. 1881, the Sailor 
patent, No.\362,041, dated April 26, 1887; and the Schulze patent. 
No. 478,473, dated July 5, 1892, or, as expressed by the court in 
the opinion, "whether they narrowed the art to such an extent that 
the complainant's patent No. 472,607 must be narrowly and strictiy 
construed in order to maintain its validity, and that thus construed 
the defendant's apparatus did not inf ringe claims 1, 2, and 12 thereof." 
The court further says: 

"The Schulze patent undoubtedly represents the hi^hest development of the 
art prior to the Murray patent under considération, and it was upon that pat^ 
ent that counsel for the défendant malnly relied to show anticipation. It l.s 
quite true that the Schulze and Murray machines are in sonie respect alike, 
and from a mère cursory examination they might seeni to be so much alike 
that very little, if anything, of novelty or invention could t)e discovered in the 
Murray patent ; but, when carefuUy examined, it wlll appear that, while the 
éléments embodied in the Murray patent are old, they are nevertheless coni- 
biued and organized in such a way as to accomplish a new and decidedly use- 
ful resuit. What Murray more especiall.y claims by hls patent Is an automatic 
valve produced by the seed cottoii itself, so that. when the cotton beeom&s 
choked in the chute, and fills it to the top of the screen walls, the air suction 
is entirely eut off, and the delivery of cotton to that particular chute is sus- 
pended initil the stoppafre of the chute is overcome, or. adopting the languase 
of the patentée: 'When the cotton accumulâtes in the feeder too fast and 
reaehes to the top of the screen-walls of the space 5. it Is évident that the 
suction from pipe or tube 1 vvill be eut off and the cotton will cease to be 
drawn in ; but, as soon as one or more of the fceders hâve fed eut sufflcient 
of the cotton to allow some part of the screen-walls to be free or open, the 
suction agaln becomes effective in the raanner already explained.' " 

It is true the court says that the évidence there shovved that the 
Murray patent would produce the resuit described in the spécification, 
but the issue there was not at ail like the issue hère, nor is the évi- 
dence in the cases alike, so far as can be gathered from the opinion. 
Flere infringement is claimed by the Murray Company against the 
Van Winkle Company, but the évidence fails to show that in prac- 
tical opération the Murray patent will work successfully or satis- 
factorily without the use of a trip valve to aid in the discharge 
of the cotton through the chute ; and clearly, infringement being 
claimed against the Van Winkle Company, the burdcn would be on 
the complainant to maintain its case, and to show, as against the 
defence interposed, that its apparatus is one which is of practical 
use, and commercial value, and that it will do what is claimed for 
it, without the important addition made to the apparatus by the Van 
Winkle Company. 

It seems from the évidence submitted in this case that, when tes- 
timony was first taken, the case was regardée! as very much like 
the Continental Gin Company Case, supra, but that during the taking 
of testimony the parties respectively made the test alluded to, as 
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to the practical opération of the machine in actual use, and the re- 
sult is that the case turns almost entirely upon the effect of such 
test and the évidence with référence thereto. The case of Dudley 
E. Jones Company v. Manger Machine Company, supra, decided by 
the Circuit Court of Appeals in this Circuit, pertinent as it is, in my 
opinion, to the issues made hère, is at least as strong authority in 
this case as the Continental Gin Company Case. Judge Meek in the 
Texas case only granted a prehminary injunction. This certainly 
cannot be regarded as autliority. If Judge Meek on the case made 
hère by pleadings and proof had determined tlie matter, I should re- 
gard it as very high, and probably controlhng authority. In view 
of what has been stated above, I do not think that the feed rollers 
as a part of complainant's combination should hâve any effect in 
the détermination of the case. If the complainant has failed to 
sustain by the weight of the évidence its contention that the cotton 
would pass satisfactorily through the chute by gravity, and of its 
own weight, thereby overcoming the atmospheric pressure against the 
valves, aided by the screen at the top of the chute to relieve choking, 
then it is immaterial how effective a part of the combination the 
feed rollers may be. I do not understand that the claim is made that 
there is anything new about the feed rollers, except in combination 
with the ot.iCr éléments of the elevating apparatus. 

The question of whether or not the Murray patent was anticipated 
by the Schulze patent has not been discussed, nor has the Munger 
patent or the Sailor patent as related to this case, because the case 
is controlled, in my opinion, by the actual and practical tests which 
hâve been referred to and discussed above. 

I do not believe for the reason above stated that the complainant 
has maintained its claim of infringement against the défendant Com- 
pany, and it must be held, therefore, that défendant is entitled to a 
decree dismissing the bill, with costs. 



WELSBACH LIGHT CO. y. COIIN. 
(Circuit Court, S. D. New Yorlî. Juue 21, 1910.) 

1. Patents (§ S28*) — Validity and Ikfringement— Machine foe Makinq 

Incandescent Manti.es. 

ïhe Von lUiltziugslowen patent, No. 038,004, for a machine for making 
Incandescent mantles, wiis not anticipated and discloses invention, the ma- 
chine belng very snccessf ni and of substantlal value ; also, held valid as 
agalust the claim that theh patentée was not the Inventor, and infrlnged. 

[Utility, extent of us«, and commercial success as évidence of Inven- 
tion, see note to Doig v. Morgan Machine Ce, 50 O. C. A. G20.] 

2. Patents (§ 51*) — Anticipation— Unused Machine. 

One who invents and constructs a machine, but permits It to slumber, 
and neither apijlies for a patent nor makes any public use of it, cannot 
resort to such invention as an anticipation of a subséquent patent ob- 
tained by another. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 66-74; Dec. 
Dig. § 51,*] 
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8. Patents (S 129*) — Assignmbnt— Epfect as Estoppel. 

One who becornes a stockhoMer 1d a corporation organlîied for the pur- 
pose of taking title to a patent, and selling the same, and who partici- 
pâtes in such sale and reçoives his share of the profits, is estopped to 
attJick the validity of the patent as against an innocent purchaser for 
value. 

(Ed. Note. — For other cases, see Patents, Cent DIg. |§ 1821/^-186 ; Dec. 
Dig. § 120.*] 

4. Patents (§ 64*) — ^Antictpation— Applications Pendino at Same Time. 

An inventer having two applications for patents pending at the same 
time, both of which disclose his invention, may base his broadest claiuis 
on the one which he considers shows the best form of mechanlsin, al- 
though it may be the later application, and the patent issued thereon 
will not be anticipated by a later patent Issued on his earlier applica- 
tion. 

[Ed. Note. — For other cases, see Patents, Cent DIg. S 79; Dec Dig. 
I 64.*] 

6. Patents (§ 196*) — Assignments-— Formai, Requisites. 

Patents are créatures of the fédéral statute. and an assisriment îs siif- 
ficient if it conforms to the requirements of Rev. St § 48US (U. S. Comp. 
St 1901, p. 3387), regardless of the state statutes. 

[Ed. Note. — ^For other cases, see Patents, Cent Dig. $ 275; Dec. Dig. 
i 190.*] 

6. Patents (§ 289*) — Suit foe Infringement— I/Aches. 

The fact that the owner of a patent pennitted a suit for its Infrlnsre- 
ment to be dlsmissed without a trial on the merits is not such lâches 
as to bar a second suit against the same défendant. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 467-4C9; Dec. 
Dig. § 289.* 

Lâches as a défense In suits for infringement, see notes to Taylor v. 
Sawyer Spindle Co.. 22 0. G. A. 211 ; Kichardson v. D. M. Osborne & Co., 
36 C. C A. 613.] 

In Equity. Suit by the Welsbach Light Company against Samuel 
Cohn. Decree for complainant. 
C. D. Kerr, Livingston Gifford, and C. P. Byrnes, for complainant. 
Jos. L. Levy, for défendant. 

MARTIN, District Judge. This bill of complaint allèges, în sub- 
stance, that the complainant is the owner of letters patent No. 638,004, 
granted November 28, 1899, to the Incandescent Mantle Machine Com- 
pany as assignée of Bruno von Bultzingslowen, the patentée ; that said 
Company assigned said patent to the complainant October 18, 1900, for 
$22,500, and that the défendant is an infringer of said patent, and prays 
for an injunction and accounting. The complainant insists that this is 
a pioneer patent, as applied to this particular work, and that the de- 
fendant is an infringer of claims 1, 5, 8, and 10 thereof. 

The défendant by his answer, évidence, and argument contends : 
First. That Von Bultzingslowen was not the inventor of the patent 
in suit. That défendant Cohn or Dr. Nienstadt was the real inventor. 
That Cohn prier to the time of Von Bultzingslowen's invention had 
constructed a machine which showed substantially the invention of the 
patent in suit, and that the complainant's patent is void for want of 
novelty. 

*For otlier cases aee game topic & S nvmbbb in Dec. & Am. Digs. ISO? to date, & Bep'r ladexs* 
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Second. That, if lie was the inventer, his invention is not prac- 
ticable. 

Third. That Von Bultzingslowen obtained two patents, the one in 
suit and No.. 659,617, and that claims 1, 5, 8, and 10 of the patent in 
suit disclose no patentable advance over those of said No. 659,617, 
which was issued upon the first application of the patentée. 

Fourth. That the complainant is precluded by lâches from main- 
taining this suit in equity. 

Fifth. That the assignment to the complainant is illégal and void. 

Sixth. That the.defendant's device does not infringe. 

Thèse are the issues : 

The patent in suit is for a machine to make incandescent mantles, 
used in light;ing, which mantles are constructed of a knitted cotton 
fabric saturated with a solution of minerai sàlts and tubular in form. 
The cotton fabric is burned away, leaving a skeleton form of earthy 
substances, which gives out light under a high beat imparted by the 
flame. The earthy skeleton takes the exact form and appearance of 
the fabric, circular and seamless, and the top is brought together by 
shirring or folding and an asbestos cord inserted, from which the man- 
tle is suspended over the flame. The process of shirring the top of 
the mantle was formerly done by hand, but is now donc by a machine, 
which it is claimed is covered by the patent in suit. 

The practical working of the complainant's machine is very success- 
ful and of substantial value in this particular work. 

The shirring or folding of difi^erent kinds of cloth is not an inven- 
tion, and is not claimed to be by the complainant. Such work bas 
long been done by the hand and needle of the seamstress, but thèse 
mantles are seamless and cylindrical in shape. The shirring of the 
top and the insertion of the loop, when done by hand, required skill 
and expérience to get the folds even, and was a slow and expensive 
process. The gathering together of one end of a bag and running a 
rope or string through the fold is not new. That can be, and has 
been, done by machines, but the manner of doing that. work is wholly 
unlike the work required in the shirring and stringing of incandescent 
mantles. 

The défendant claims that other machines manufactured before this 
patent was obtained were adapted to the shirring and stringing of in- 
candescent mantles. 

Hundreds of pages of testimony are devoted to theclaim of the de- 
fendant that the White patent of 1899 developed in art practically 
every principle of the A^'on Bultzingslowen patent. The machine of 
the White patent had a slotted mantle supporting barrel with folder 
adapted to move outward through the barrel slots and formed radial 
folds, and a curved needle was adopted to engage the folds. While 
the inventer of the White machine sought to perform the same work 
as that of the complainant's machine, it was in an entirely différent 
way, and far less satisfactory results were obtained. A careful ex- 
amination of the design of the two patents, as well as the working of 
the machines constructed thereunder, shows conclusively that they are 
constructed on différent ideas, and that the White machine was a fail- 
ure, while the Von Bultzingslowen was a success. 
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It is claîmed by the défendant that the Russell patent of 190^> 
showed the development of the same art that is claimed for the patent 
in suit. That is a machine for stringing- bags. It folds bags and 
strings them together by the inserting of a needle, but it does not 
contain the essential éléments of the complainant's patent for this par- 
ticular work. That inventor made no claim for the shirring of a 
circular fabric like an incandescent mantle. 

The Green patent is referred to in defendant's évidence, and it was 
claimed in argument to be a development of the same art as the patent 
in suit, but that is a plaiting attachment for sewing machines. The 
only essential process in the Green patent that is involved in the com- 
plainant's patent is the plaiting and needle insertion. Quite a number 
of other patents hâve been brought into the record which to my mind 
it is useless to discuss, as I am satislîed that they do not afïect the 
particular claims of the patent in suit, for the infringement of which 
the complainant demands relief. I am satisfied from the évidence that 
the inventor of the patent in suit developed a new and useful process 
of making a cylindrical seamless incandescent mantle. The défendant 
Cohn testifîed, in substance, that he invented a machine that embraces 
the essential particulars set forth in the complainant's patent, and that 
he did that some years before the complainant's patent was applied for. 
He produced a machine as an exhibit and claimed that said machine 
was bis invention, but that he laid it away in bis house. He does not 
claim that he did anything more than to make mantles in a quiet way, 
which mantles he sold to the trade. There are circumstances which 
lead me to question this statement, but whether true or not he never 
made any public use of that machine. Neither was the inventor of the 
patent in suit informed of the defendant's invention or of the making 
of a machine by the défendant Cohn. If défendant Cohn did invent 
and construct a machine, as his testimony tends to show, he permitted 
his inventive genius as applied to that machine, if applied at ail, to 
slumber. He cannot now resort to that silent invention of his unused 
machine as évidence affecting the state of the art when the patent in 
suit was obtained. 

The évidence fairly shows that Von Buitzingslowen submitted his 
work to the défendant and some other persons, and their services were 
obtained in making improvements, especially in the application of the 
needle and shuttlecock arrangement, processes which are incidental 
to the real patent, but the défendant for that service accepted pay, and 
then made no claim that he had previously developed the real art em- 
bodied in Von Bultzingslowen's invention. Besides, the défendant, 
with others, became a stockholder of the Incandescent Mantle Ma- 
chine Company, which company he then understood and knew was to 
be the ovifner of the Von Buitzingslowen patents. He participated in 
the sale of the patents from the Incandescent Mantle Machine Compa- 
ny to the complainant, and in the profits of the sale, and my conclusion 
is that whatever he did in developing a successfully working machine 
under the patent in suit has no bearing whatever upon the plaintiff's 
right of relief prayed for, both as to the spécifie recovery and restraint. 

Quite a portion of this bulky record is devoted to the claim of Dr. 
Nienstadt to the effect that Von Buitzingslowen got his ideas of the 
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patent in snit from. him. The testimony of Dr. Nienstadt, introduced 
by the défendant, is seriously contradicted, but I do not deem it ad- 
visable to enter into a protracted discussion as to the nature and efïect 
•of his testimony, in view of the fact that he became a stockholder of 
the Incandescent Mantle Machine Company, and practically admits 
that he received his stock and some payments of money to quiet his 
claim as to being the real inventor of the Von Bultzingslowen patent. 
The Incandescent Mantle Machine Company was organized for the 
sole purpose of taking and holding title of the Von Bultzingslowen 
patents until they could make sale of the same. Dr. Nienstadt, as a 
stockholder of that company, became interested in thèse patents, and, 
whether he took that stock to become a real owner in good and valid 
patents or as hush money, the défendant Cohn cannot now, through 
Dr. Nienstadt, be permitted to invalidate those patents in the hands of 
an innocent purchaser from said company. 

Witnesses hâve testified in contradiction of each other as to what 
Von Bultzingslowen, Dr. Nienstadt, défendant Cohn, and others did 
in working on the patent, what amounts of money were paid, who paid 
it and when, yet ail agrée that the final arrangement made was to hâve 
thèse patents issued to the Incandescent Mantle Machine Company, in 
which ail thèse persons were to be stockholders. They were ail inter- 
ested in the sale of the patents to the complainant, and the Incandes- 
cent Mantle Machine Company received a substantial sum from the 
sale to the complainant. Thèse différent persons named in the record 
received benefit from the sale. While I find from the évidence that 
Von Bultzingslowen was the real inventor, yet, in view of thèse facts, 
I do not deem it material to enter into a discussion of this conflicting 
testimony and state my findings as to the balance of proof that leads 
■me to this conclusion. I hold, under the facts developed by the évi- 
dence, that défendant Cohn is estopped from attacking the patent in- 
volved in the case at bar. 

Double Patents. 

The défendant devoted many pages of his brief and much time in 
argument to the claim that Von Bultzingslowen obtained two patents 
which the complainant claims to own, and that this suit is brought 
iipon the wrong patent. The patentée, Von Bultzingslowen, made two 
applications for patents, and they were co-pending, and both disclosed 
the essential éléments of the patent. The broad invention applies to 
both patents. He chose, as his first and basic patent, the application 
which was filed last, so the first patent obtained was upon the second 
application, and it is the patent upon which this suit is brought. May 
not a patentée, having two or more applications pending at the same 
time, base his broadest claims upon the particular application which 
he considers shows the best form of mechanism? If he does that in 
the first patent taken out, although it may rest upon a later applica- 
tion, and the first application is f ollowed by later patents, can it be 
said that the first is void? I think not. This question seems to be 
covered by the following cases : Victor Talking Machine Co. et al. v. 
American Graphophone Co., 145 Fed. 351, 76 C. C. A. 180 ; Ide et al. 
V. Trorlicht, Duncker & Renard Carpet Co. et al., 115 Fed. 137, 53 
C. C. A. 341 ; Anderson v. Collins, 133 Fed. 451, 58 C. C. A. 669. 
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Assignment. 

The patent in suit was issued, as before stated, to the Incandescent 
Mantle Machine Company of New York, and by that company as- 
signed to the complainant, the Welsbach Light Company. The assign- 
ment was duly executed by the Incandescent Mantle Machine Com- 
pany through Alwin von Auw as its président. The seal of the com- 
pany was attached thereto, and the same was duly acknowledged be- 
fore a notary public. The défendant contends that .the acknowledg- 
ment is not in the form prescribed for corporate acknowledgments 
under the laws of New York, and therefore is invalid. 

The statutes of the United States, § 4898, provide that: 

"Every patent, or any Interest therein, shall be assignable in law by an In- 
strument in writing * * ■» and shall be adînowledged before any notary 
public. * • * The certificate of such acljnowledgment under the hand 
and officiai seal of such notary or other officer shall be prima facle évidence 
of the exécution of such assignment." (U. S. Comp. St. 1901, p. 3387.) 

This is the statute upon which the question of assignment must rest. 
Patents are créatures of the fédéral statute, and it is within the prov- 
ince of Congress to provide the manner of their transfer. 

Giving this statute the construction that was given it by Justice 
Woods in Gottfried v. Miller, 104 U. S. 521, 26 L. Ed. 851, there 
seems to be no question as to the validity of this transfer. This de- 
fendant, as a stockholder in the corporation, received valuable con- 
sidération for this patent, and should not in equity be permitted to 
challenge the title. Whether the défendant is estopped or not, I think 
the title in the complainant sufficiently appears. 

Lâches. 

The défendant claims that the complainant is guilty of lâches, in 
that two suits were brought under two patents, which suits were not 
prosecuted and were finally dismissed for want of prosecution. Nei- 
ther of said suits was tried on the merits. The défendant knew from 
the first ail about the complainant's patent, what claims the complain- 
ant was making under it, and of the complainant's claim of defendant's 
infringement thereof. The fact that the complainant did not press 
its former suits to judgment or make greater protest against the de- 
fendant's use of his machine under his patent may be entitled to con- 
sidération upon an accounting for damages, but the defendant's claim 
as to lâches cannot stand as a bar to this action. 

Infringement. 

Has the défendant inf ringed ? The machine of the complainant 
shirs the mantle head of the fabric for the insertion of the needle. It 
is so shirred as to lie across the path of the needle. Or, in other 
words, it is a mantle shirring machine having a notched or toothed 
central folder with intermeshing side folders, which, acting together, 
corrugate a fabric by their intermeshing engagements with side guards 
which hold the mantle in place while being perforated by the needle. 

The defendant's machine grips the shirred head of the mantle fabric 
outside and inside when being pierced by the needle, and does the same 
work, though the thread of the defendant's machine is inserted in the 
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forward stroke, while that of the patent in suit is by the backward 
stroke. The jaws of the defendant's machine that fold the mantle 
head work simuhaneously while those of the complainant work singly, 
but the principles of each are the same. 

It is useless to discuss other dififerences in the two machines, for it 
cannot be seriously questioned that in this particular line of work the 
defendant's machine, accompHshing the same purpose, embodies sub- 
stantially the principles of claims 1, 5, 8, and 10 of the patent in suit. 

The complainant may hâve decree as prayed for in his bill. 



ROWLAKD V. BIESECKER. 
(Circuit Court, S. D. New Yorlc. Juue 21, I&IO.) 

1. Courts (§ 370*) — Competency in Fédéral Courts— Conformitt Statute. 

Kev. St. § 858, as amended by Act June 29, 1906, c. 3608, 34 Stat. 618 
(U. S. Comp. St. Supp. 1909, p. 242), wblcli provides tliat "the competeucy 
of a witness to testlfy In any civil action, suit or proceeding in tbe co rta 
of the United States shall be determined by the laws of the state or terrl- 
tory in which the court is held," applies as well to suits in equity as to 
actions at law. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 376.*] 

2. Patents (§ 209*)^Licenses— Considération. 

A llceiise under a patent in whieh the licensee promises to pay a royal- 
ty, to use diligence to push the use and sale of the patented article, and 
not to sell competing machines not legally patented nor to competitors in 
business of the patentée, is not without suflicient considération. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 300-303; Dec. 
Dig. § 209.*] 

3. Evidence (§ 445*) — Variation of Weiting bt Parol— Scope of Rule. 

ïhe rule that a v^ritten contraet may not be varied collaterally applies 
only to the negotiations which iinally take form In the written contraet 
itself, and does not aft'ect a subséquent transaction between the parties 
although oral. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2052-2065; 
Dec. Dig. § 445.*] 

4. Fhauds, Statute of (§ 141*) — Opération — Contract as Défense. 

Concedlng that a contract relating to a patent license is subject to the 
statute of frauds, it is only the continuing obligations wliich are affected, 
and not the elïect of the license while unrevoked as a défense against a 
charge of infringoment. 

[lid. Note. — For other cases, see Frauds, Statute of. Cent. Dîg. § 343 ; 
Dec. Dig. § 141.*] 

5. Patents (§ 211*) — Licenses— Construction and Opération. 

A license under a patent for a terni of 5 years "with a privilège of 10 
years" gives the licensee the right to continue the license in force for the 
extended term, and if any notice of his élection to do so is necessary, be- 
youd his continuing to mal^e the patented machines, it may be given 
orally. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 304-311; Dec. 
Dig. § 211.*] 

G. Patents (§ 312*) — Suit for Infringbment— Evidence Considered. 

Evidence considered in a suit for infringement of a patent brought by 
an assignée after the death of the patentée against a former licensee, and 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & RepT Indexes 
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heJà to establisli tlie elaim of défendant that the license had been ex- 
tended in accordance with its terms. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 312.*] 

In Equity. Suit by James Rovvland against John S. Biesecker. De- 
cree for défendant. 

ïlns Is au ordlnary bill in equity upon a patent for a butter cutter, as- 
signed by the pateriteo. Keubeu S. Stone, to the complainant on November 
1.3, 1906. The défendant, who is ti dealer in dairy machines, acknowledges 
the infringement, and pleads In jnstiflcation a wrltten license from Stone 
dated July 31, 1899, for a period of flve years "with a privilège of ten years." 
The grant of the license is lu the following words: "Said party of the tirst 
part (Stone) agrées to give party of the second part (the défendant) the ex- 
clusive trade and control in the T'nited States of the aforementioned Stone 
Butter Cutter." Stone was to furnish ail machines that the défendant wanted 
at $70 each, and if the défendant could get them made for less than that 
Stone would take .$25 royalty on each. The first flve years of this agreement 
expired on July 31, 1904, and niost of the testiniony concerns the question 
whether Stone, who is now dead, had ever extended the time to .luly 31, 1909, 
which was 10 years from the date of the agreement. ITie suit was commenced 
by service of a subpœna in February, 1900, and the défendant has sold no 
patented machines after July 31, 1909, nor does he claim any right to do so 
after that date. The patent was granted on May 2. 1S99. The complainant 
asserts that no testlmony of the défendant is compétent to any transactions 
between bim and Stone, though he concèdes that such a license would be 
binding upon him regardless of bis own notice. Further, lie insists that the 
testiniony in any case is void as showing an oral contraet to vary a writfen 
license, and that tbe agreement was also had under the statute of frauds. 
Finally, he disputes the existence of the extension In fact, and asserts that 
it was in any event without considération. The testiniony will be eonsidered 
below in the opinion. 

McDonald & McDonald, for complainant. 
Geo. C. De Lacy, for défendant. 

HAND, District Judge (after stating the facts as above). I agrée 
that since the change in section S-'îS of the Revised Statutes no testi- 
mony of conversations or other transactions between Stone and the 
défendant is compétent évidence, and I shall disregard it altogether in 
the conclusions I shall make. Section 839 of the New York Code 
makes ail such testimony incompétent and section 858 applies as well 
to suits in equity as to actions at law. 

So far as concerns the claim that the license was without considér- 
ation, I need not consider whether a license without considération is 
good until revokedJ, because there was good considération in any event 
in the defendant's own promises. In the license he promises "to use 
the diligence, push, and persévérance he uses in his business in gênerai 
to advance the sale of the aforementioned butter cutter" ; also "not to 
handle or sell any butter cutter machine competing with the above ma- 
chine that is not legally patented," and in addition "not to sel! any of 
the above machines to dealers competing in the butter trade" with 
Stone. Of course an unpatented butter cutter was not necessarily a 
légal infringement of the patent in suit, and the defendant's undertak- 
ing was therefore by no means the same thing as to promise not to do 
that wdiich he was already bound not to do. Moreover, the agreement 

*FoT other caaes see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
181 F.— 9 
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not to sell to competing dealers was alone considération enough. Of 
course no subséquent transaction between Stone and the défendant, 
though oral, could be obnoxious to the rule that a written contract may 
not be varied collaterally, because that rule only applies to the negotia- 
tions which finally take form in the written contract itself. 

The point that the extension was not a real extension at ail, but a 
new agreement for five years, and so within the statute of frauds, dé- 
pends, even if sound in law, upon the defendant's story that he had 
found the price of the machines so low that at it they could not be 
made strong enough. He says that Stone agreed with him that $70 
was not enough to make the machines solidly and that he should make 
them himself and allow Stone no royalty, but pay him a fair amount 
for any information brought by Stone which led to the sale of a ma- 
chine. Even assuming that such a contract was within the statute of 
frauds, the complainant has objected to the only évidence which estab- 
lishes the variation in its terms upon the ground that it is incompétent. 
W'ith that testimony out of the case there is no évidence of anything but 
a mère extension of the license for the remainder of the period, to 
which the complainant himself concèdes no writing was necessary. By 
excluding that testimony he necessarily excluded ail considération of 
the change upon which he relies to say that it was a new contract. Of 
course, that may leave the défendant liable to Stone's estate or to the 
défendant for certain royalties reserved under the license, but that is 
quite another matter and the subject of a différent proceeding, and it 
cannot be made the basis of this suit which présupposes that the défend- 
ant has illegally sold the machines in question. 

But there is another and more substantial reason why this défense 
is not good. Even assuming that a contract relating to a patent license 
is subject to the statute of frauds (Buhl v. Stephens [C. C] 84 Fed. 
922), it is only the continuing obligations which are affected. A license 
is, however, only the waiver of the illegality of the infringement, and 
it is not an obligation at ail. It is not necessary hère to détermine 
whether the complainant hère could hâve revoked the license, for he 
did not do so prior to suit brought. Ail the defendant's acts up to that 
time were légal under the license, and the bill when fîled was without 
justification. And although in equity the decree speaks as of the time 
when entered, now the défendant has discontinued infringement. ï 
know that such discontinuance is not a good excuse when a valid 
ground of equity existed at the time the bill was filed, but hère the bill 
had no basis in fact for an injunction, because the complainant had not 
asked the défendant to stop or revoke the license. He sprang upon 
him f rom the dark at a time when ail his acts were privileged and li- 
censed. If he would take advantage of his subséquent reliance upon 
the license, which was revoked by bringing this suit, he must file a new 
bill. No injustice is done by this, as the question is now solely of roy- 
alties, and those can be collected at law. In what I hâve said I hâve 
only assumed without deciding that the license for the remaining five 
years was void. It may well be that the only void part of the contract 
was Stone's agreement to forbear his royalties. 

Hitherto I hâve spoken of the written agreement of July 31, 1909, as 
a license because the défendant so regards it, and the complainant does 
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not în his brief seem to question that it was not an assignment. How- 
ever, it is quite clear that it was not an assignment, because the pat- 
entée clearly had the right to make and use as many of the machines as 
he chose and the défendant had no right to make them, unless he could 
do so below a certain price, and, so far as appears, he had no right to 
use them at ail. His rights of "exclusive trade and control" were not 
the fuU rights necessary to an assignment. Waterman v. Mackenzie, 
138 U. S. 252, 255, 11 Sup. Ct. 334, 34 L. Ed. 923. 

The issues, therefore, are narrowed down to this: Whether, dis- 
regarding the testimony of Biesecker to any transaction between him- 
self and Stone, the défendant has by the prépondérance of évidence es- 
tablished that he had a license to make thèse machines between July 
31, 1904, and July 31, 1909, for, if he had, both sides concède that the 
complainant was bound by it. To détermine this the meaning must iirst 
be ascertained of the words "with a privilège of ten years." It is clear 
that the privilège intended was that of the défendant; he was the li- 
censee, and, though he did make certain engagements in regard to the 
conduct of the trade while the patent endured, still it would be a very 
strained construction of the whole contract to say that Stone had the 
privilège to hold him to those engagements for the added five years. 
However, it is not even necessary to décide that, because, even if both 
had the privilège, either could exercise it ex parte. Nor were there any 
formalities prescribed as to the mode of its exercise. Had the défend- 
ant orally told Stone that he meant to go on, that was enough, whether 
Stone assented or not. Indeed, it is not clear that more was necessary 
than that the défendant, without notice, should go on making the ma- 
chines, or in any other way indicating his intention to use the remaining 
period of the license. 

But it is not necessary to decidle this, because there are two witnesses 
dearly compétent who testify to interviews with Stone, which if true 
clearly show that the license was extended. One of thèse, Benson, 
.swears that in May or June, 1904, Stone was in the office and the de- 
fendant said to his brother, Edgar, "This settles the sale of Dr. Stone's 
butter cutter for the next five years ;" to which Stone answered, "That 
is right." It is true that the brother was not called, and that was prob- 
ably because he did not remember the conversation, and it is also true 
that Benson then was, and now is, the defendant's bookkeeper. Nev- 
ertheless, I cannot and should not for those reasons simply disregard 
his testimony. The other witness, Charles N. Biesecker, another 
brother of the défendant, testifies that late in 1904 or early in 1905 he 
complained about the machines to Stone, who said that he would not 
be bothered with them any more, that he would turn them ail over to 
the witness and that the license had been renewed. Further, the de- 
fendant says that after July 31, 1904, Stone saw one of the newly con- 
structed machines in the store and handledl it. Ail thèse witnesses say 
that Stone was constantly in the defendant's office, and the obvions pur- 
pose of his visits was in regard to this butter cutter. It is of course 
possible that he did not know that the défendant kept on making 
them after July 31, 1904, but it is unlikely in view of the frank adver- 
tisement of the machine in the 1904 catalogue. No one suggests that 
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he at any time objected to their manufacture. Of course, ail testi- 
mpny of what a dead man lias said and done must be taken charily. I 
feel the disadvantage of the complainant hère, but still it is too much, 
when there is no inhérent probability, but quite the contrary, to ask me 
to hold that each one of three apparently honest men is deliberately 
perjuring himself about a matter of obviously very trivial interest to 
them. Disregarding ail the defendant's testimony as to any personal 
transactions I am satisfiedi that Stone knew before July 31, 1904, or 
thereabouts, that the défendant meant to go on with the manufacture 
of the cutters, and that is enough, I think, to be an exercise of his 
privilège, even assuming that anything more was necessary than for 
the défendant to go on as he had been doing. 
Bill dismissed, with costs. 



HARTFORD et al. v. MOORE et al. 
(Circuit Court S. D. New York. Juue 20, 1910.) 

1. Patexts (§ 27*) — Invention— Adaptiîjg Old Device to New Use. 

A patent is not void as for a new use of an old thins, unless the old 
device ean be used for tlie new purpose without material modification or 
change, and a very slight modification is often the resuit of a wholly new 
conception and invention. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 31, 32 ; Dec. Dig. 
§ 27.*] 

2. Patents (§ 40*) — Invention— Adapting Old Devices to New Use. 

Novelty of sélection of old devices or éléments, remote in structure and 
purpose, for a new use, may évidence patentable invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 47; Dec. Dig. § 
40.*] 

3. Patents (§ 328*) — Infringemént — Shock-Absobebr. 

The Ttuffault reissue patent, No. 12.437 (original No. 695,508), for a 
shock-absorber for spring-supported vehicles, used extensively on motor 
cars, was not anticipated, and discloses patentable invention; also held 
infringed. 

In Equity. Suit by Edward V. Hartford, George W. Hartford, and 
the Hartford Suspension Company against Harold J. Moore and 
Ruth H. Moore. Decree for complainants. 

This is an ordlnary bill upon a patent for a shock-absorber upon spring- 
supported vehicles. The connuercial adaptation of the patent is the well- 
known TrufCault-Hartford shock-absorber used extensively upon niotor cars. 
The présent patent is a reissue, No. 12,437, of January 16, 1900, of an original 
patent, No. 695,508,- issued March 18, 1902. The device is simple in character, 
and merely consists of two aruis each pivotally nioùnted upon one of the rela- 
tively moving parts of the vehicle, which are kept apart hy the sprlngs. 
Thèse two arms are unlted at their free ends, and can be pressed together by 
a nut at any desired degree of friction exercised upon a washer Introduced 
between them. In the commercial device the ends are enlarged to a consid- 
érable area. As the two relatively movable parts approach each other through 
the compression of the spring, thèse two arms move to a more acute angle. 
As the parts separate through the reaction of the spring, the arms assume a 
more obtuse angle. The friction caused by the rotation of the unlted ends to- 
gether with the friction in the rotation of the flxed ends of each arm produ- 
ces two results: First, it adds to the strength of the spring upon its compres- 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Bion, and, second, ît In part prevents the too violent reaction of the sprlng. 
Thus the shock whlch Is especially felt upon the rebounding of the spring is 
In part avoided. 

The defendant's device is of substantlally similar character ; the détails not 
being necessary to be stated. The claims in suit are as follows: 

"I. In a vehicle, the comblnation with a supportlng-spring between the parts 
of the vehicle movable relatively to each other, of rotating frictlonal means 
betvceen the parts which provides a yielding résistance to movement, sald 
means produeing a retardlng eiïect on the reaction of the spring, substantlally 
as described. 

"II. In a vehicle, the comblnation with the wheel thereof, the frame carrled 
by said wheel and a spring Interposed between sald wheel and frame, of ro- 
tating frictional mechanism which provides a yielding résistance to the move- 
ments of the parts, sald means serving to materially and uniformly exert a 
retardlng effect on the sald movements of the parts In both directions sub- 
stantlally as described. 

"III. A retardlng device for vehlcle-springs comprising rotating friction 
members, adjustable clamping means, and means for Connecting the rotating 
members to the parts of a vehicle movable relatively to each other, substan- 
tlally as described." 

Charles C. Linthicum and Clifjford E. Durai (A. J. Baldwin, on the 
brief), for complainants. 

Cheever & Cox, for défendants. 

HAND, District Judge (after stating the facts as above). Two 
questions are raised — one of anticipation and the other as to the valid- 
ity of the reissue. Upon the second I am concluded by Flartford v. 
Hollander, 163 Fed. 948, 90 C. C. A. 308, which held distinctly "that 
the original patent covered the rotating device separately, as well as 
when acting in conjunction with the other devices." It is true that 
three years intervened, between the original issue and the application 
for reissue, and this bas been held in many cases too long a time to 
extend the patent, but an explanation is offered of the delay, and that 
explanation has once been sufficient for the Circuit Court of Appeals. 
That matter must, therefore, be regarded as settled in this court. 

As to infringement, the opération of the défendant'? patent is so 
like that of the patent in suit that no serious question can be raised 
about it. Indeed, I understand that Mr. Cheever at final hearing con- 
ceded that, if the claims are to be supported, the défendant does in- 
fringe. The question therefore becomes one of interprétation and 
validity. As the first three claims upon which hère the complainant 
especially relies are not ambiguous when applied to the defendant's 
device, no need of interprétation exists, unless the prior art forces it 
upon me to save the patent. I shall therefore at once consider such 
anticipations as the art shows. 

The complainant concèdes that the Gibbs patent, No. 488,474, an- 
ticipâtes the broad claim to the use of frictional devices to retard and 
partially neutralize the reaction of springs in a spring-supported 
vehicle. The patent in suit, however, opérâtes by the partial rotation 
of the friction area, and is difîerentiated functionally from Gibbs, 
first, by the constant area of friction surface; and, second, by the rel- 
atively limited movement of the friction surfaces. The défendant 
does not contend that Gibbs taken alone and with no other prior art is 
enough to deprive the patent in suit of invention, but he does claim 
that it gave the germinative idea upon which the patent in suit wa« 
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based. Gibbs does indicate the gênerai conception of friction as ap- 
plied to spring-supported vehicles and the patent in suit is not a 
pioneer. _ The defendant's theory is that the modifications of the pat- 
ent in suit were immediately suggested by other disclosures read in the 
light of the fundamental idea shown by Gibbs. 

The disclosures which the défendant cites as anticipating the patent 
are of several kinds. First corne those which are used in spring-sup- 
ported vehicles for example: Reinwald, 242,983, Murphy, 620,953, 
Klôrstadt & Johnson, 655,247, Stubbs, 664,444, Hunter, 414,048. AH 
of thèse could with slight modification be transformed into the patent 
in suit. They are ail devices which are interposed between the mov- 
able parts of a spring-supported vehicle, and, when modified, they 
would hâve rotating frictional parts which would provide a yielding 
résistance to movement and several of them hâve adjustable clamping 
means. No one of them, however, would, as it stands, be an efficient 
substitute for the patent in suit, and no one of them was designed for 
the purpose of the patent. It is said of each one of them that "the 
tightening of a nut" would be enoueh to adapt thew for the use in 
question, and, while this is not literally true in the case of any one, I 
should hâve no difficulty in finding that the patent in suit was only a 
nonpatentable modification of several of them were the thought ap- 
parent anywhere of their use as a shock-absorber. In each one by en- 
larging the friction area and tightening the nut — the function described 
in the claims — they would at once become operative, and the question 
therefore arises whether the patent in suit is not merely a new use of 
an old device. Nevertheless the device as described would not answer 
because in each case the joints in question are made as frictionless as 
possible. In the case of Stubbs it is true that rubber was inserted 
at the toggle joints, but I am satisfied with the explanation of the 
complainant's expert that rubber was placed there solely to prevent 
rattling as the spécifications indicate. A patent is not void as the 
new use of an old thing onlv in case it can be used for the new pur- 
pose. Toplitz V. TopIUz, llô U. S. 156, ICI.' While the modification 
involved in tightening tlie nut may seeiii a very sli^^ht one, it neverthe- 
less does change the structure, and it lias been held many times that a 
very slight modification of structure is oftentimes the resuit of a 
wholly new conception and invention. 

The suggestion of that adaptation the défendant says is to be found 
in the Gibbs patent which indicated friction as a means of retarding 
the spring reaction. But I do not agrée that the ordinary skilled 
mechanic having in mind friction as a proper means for retarding 
spring reaction would hâve at once seen that the device in question 
could be adapted to perform that function. The very fact that in ail 
of them the absence of friction was peculiarly necessary would, it 
seems to me, hâve turned away the mind of an ordinary man in look- 
ing for a friction device. It took a person of inventive faculty to see 
that by a modification adopting them to a diametrically opposed use 
rotary friction could be used for the same purpose as reciprocal fric- 
tion was used in the Gibbs patent. It certainly cannot be necessary to 
repeat the well-known principle that it is no indication of noninven- 
tion that the device should seem obvious after it bas been discovered. 

• 12 Sup. et. 82S, 36 h. Ed. 658. 



HARTFORD V. MOOKE. 135 

Many great inventions are of this character, and the reason why the 
ordinary man does not discover them although they are so plain when 
some one else has done so is that habit has limited his power to see 
what he has not been accustomed to see, and his sélective attention is 
fast bound by his past expérience. In this case ail suggestions of the 
device cited vvere, as I hâve said, away from the ideas of friction, and 
it took an unconventionally minded man to see the remoter analogies 
between the device and the patent in suit. 

The following patents were frictional: Morse, 64,024, Norcross, 
235,893, Taylor & Tyrrell, 393,039. But they were remote in sugges- 
tion from the patent in suit. It is true in the case of Morse and Nor- 
cross that they related to vehicles and vehicles of a kind normally 
carried on springs, but they related to a part of the vehicle which had 
nothing to do with the springs, and the problems of which were quite 
différent from those of neutralizing spring action. They are, in fact, 
as remote from the patent as the friction by which the arms of me- 
chanic's calipers are held at a^ fixed distance from each other. It 
certainly cannot be urged that any device containing rotary friction is 
suggestive of the patent in suit. Rather it is the very kernel of the 
invention to sélect rotary friction as a suitable mearis of solving this 
problem; and valid anticipations would be found only where that 
sélection had once been accomplished. Taylor & Tyrrell, above men- 
tioned, is of precisely the same kind. The friction at the joint was not 
used to modify the action of a spring and to absorb its shock upon 
the recoil, but it was a re-en forcement of the spring. Moreover, its 
very use upon a cash-car was so very remote from the suggested mat- 
ter of the patent in suit as to make it unsuggestive in my judgrnent. 

The two buffer patents, Westinghouse, 672,116, and the British pat- 
ent, Turton and Root, fare no better. The Westinghouse patent was 
for use in taking up a part of the initial shock of a car-bufFer. Un- 
doubtedly in this case the friction device was circular in form, but 
it did not operate constantly because the séries of opposite frictionless 
surfaces in the rotating wheel began at their maximum and ended at 
zéro, at which point the wheel was clamped down again for a répéti- 
tion, operating not constantly, but spasmodically. In this complicated 
mechanism I can see no suggestion whatever of the patent in suit 
except the fact that friction surfaces were used to modify the action 
of a spring. It seems to me much more likely that as an original 
proposition the complainant should hâve discovered his device from 
Gibbs alone than from this. Turton and Root is an almost equally 
complicated mechanism. The défendant concèdes that, in so far as 
the friction arises from the opération of the two spiral shoulders 
against each other, it is not an anticipation, but he says that there is 
friction between the ends of the device and the abutments on which 
they act, which friction tends to prevent their rotation, and thus to 
modify the force of the recoil. It is somewhat doubtful just what 
the action of that friction is, and perhaps the best test was the prac- 
tical attempt to use them in place of the complainant's device upon a 
motor car which showed they were idle. Whether or not the friction 
in question, which is constant in area, has an effect in preventing the 
natural resiliency of a spring, the device is of such a remote character 
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and apparently was so concealed from the inventer himself that it 
does not seem to be in any sensé suggestive of the patent in suit. 

The lâmp-carrier (Jeffery, 454,171) is also remote in my judgment. 
Disregarding the controverted question as to Avhether the retardation 
upon the spring is due to the yielding of the bushing or to a real fric- 
tion eixercised between the parts, a question as to which I do not think 
the évidence permits any certain décision, the whole device was very 
remote in structure and in purpose from the patent in suit. Nor do I 
think it would hâve been suggested hère at ail had it not been that the 
lamp waâ to be used upon a bicycle. 

There remains only one citation which is at ail near to the device 
hère in question, and that is Myers, 170,887. This seems to me a 
much doser référence than any other which the défendant makes, and, 
indeed, it would actually serve in substance for the patent in suit, if 
it were made larger than was necessary for the purposes for which it 
was invented. I do not mean to say that it is in structure precisely the 
same as the complainant's commercial device, but, if it were used upon 
a motor car, it would precisely answer ail three of the claims which 
are hère in question. It would consist of a rotating frictional means 
providing a yielding résistance to movement and producing a re- 
tarding efFect on the action of the spring in either way. The free 
ends would be connected by a clamping device with friction material 
between them, and there would be means for Connecting them to 
either of the relatively movable parts. This friction could be adjusted 
by the clamping means, and, although the device so used might not be 
in détail as effective as the commercial shock-absorber, it would be to 
ail intents and purposes the same invention. Therefore ' a plausible 
argument may be made that the patent in suit is nothing but a new 
use for this old instrument without modification except that of size, 
which, of course, would be readily suggestible to any trained person. 
Yet, in spite of this similarity, I do not consider that it is a valid an- 
ticipation, because some one must hâve selected it for the purpose, 
and, as I hâve already said, novelty of sélection is oftentimes a sure 
sign of patentable invention. The device in question was used to 
modify the action of a door spring. . The question is \vhether the usual 
person with ail the art before him would hâve thought of the possibil- 
ity of applying such a device in'modifying the action of a spring on a 
vehicle. Hère again when once the suggestion is made it is simple and 
obvious, but the problem before a person seeking to modify the action 
of a spring upon à vehicle is one which of itself does not suggest the 
problem of modifying the problem of the spring door. Such a door 
when actuated by a spring slams to at once and catches, and there is 
no rebound of the spring even when the door has no catch. More- 
over, such springs as used upon doors operate by uncoiling, and they 
hâve no rebound like that of an elliptical or helical spring which has 
been compressed. The device on doors was used to modify the action 
of a spring as it uncoiled and it had no use such as the patent in suit 
has. Therefore neither the matter nor actual problem was at ail 
similar to that of the complainant's hère, and it seems to me as much 
an invention to apply that kind of device to thèse circumstances as it 
was to apply the principle of friction calipers. Were not the novelty 
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of the application a valid test of patentability, no strictly combination 
patent could be valid, for in ail such patents each élément is old, and 
it may be said that each élément is simply applied to a nevv use. Un- 
ion Sug-ar Refining- Co. v. Mathiesson, Fed. Cas. No. 14,397; Hailes 
V. Van'Wormer, 20 Wall. 35.3, 368, 2S L. Ed. 241 ; American Tobacco 
Co. V. Streat, 83 Fed. 701, 703, 38 C. C. A. 18. The formative con- 
ception of the application of old éléments to a new purpose in which 
they are mutually interdependent requires more than a common-place 
mind. Moreover, even to use old tools in a new wav may be a valid 
invention. Potts v. Creager, 155 U. S. 597, 608, 15'Sup. Ct. 194, 39 
L. Ed. 375. 

Therefore in this case it does not seem to me that, even with Gibbs 
in mind, the complainant has done only what an ordinary raan might 
do, and I think the patent is valid. This conclusion is corroborated by 
the fact that until 1905 no device of any similar character appeared 
for use upon motor cars. No one will deny that there has seldom 
been a machine which has so quickly acquired such an extraordinary, 
almost miraculous, vogue as the motor car itself. During the last 
10 years the industry which has grown up under the demand for thèse 
machines has become one of the largest in the country. Even their 
remotest détails hâve been the subject of the most careful and intelli- 
gent experiment and scrutiny. It was well known that any man 
who could successfully add even a slight modification which would 
hâve advantages might make a great fortune. Certainly thousands 
and tens of thousands of skilled mechanics hâve become familiar with 
the whole mechanism, its needs, limitations, possibilities, and failures. 
Indeed, so thorough has been the adaptation to the présent possibili- 
ties of the arts that the machine has now apparently reached its limit, 
and, except for some revolutionary changes, will probably remain sub- 
stantially what it is. Ail this is common knowledge. Among the 
problems which hâve from the outset most troubled inventors was to 
modify the shocks resulting from high speed over rough roads, par- 
ticularly in this country where the roads are bad. Especially was this 
true since the problem of spring shocks was connected with that of 
tires, the most difficult of ail. This device has in a measure solved 
part of the difficulty of spring reaction, and, if the solution was obvi- 
ons, why did no one of thèse skilled mechanics who hâve studied the 
machine inch by inch and screw by screw discover so simple a device ? 
The pressing need for it existed for quite five years before it was dis- 
covered to the public. This is after ail the best test of whether it was 
in the reach of the ordinary skilled artisan, and the défendant has 
contributed its ovim quota of assent to the utility of the device by what 
we are taught to be the sincerest commendation— a very frank imita- 
tion. 

Under ail the facts, I do not feel that there can be any doubt of the 
validity of the invention. Eet the usual interlocutory decree pass. 
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BYÎ5RLEX V. SUN CO. 

(Circuit Court, E. D. Pennsylvanla. July 15, 1910.) 

No. 201. 

1. Patents (§ 328*) — Validitt and Infeinoement— Asphaltio Petroi.eum 

Phoducts and Pkocess of Makino Same. 

The Byerley patent, No. 524,1,30, for a process of makhig asphaltic 
produets from the residuum of petroleum after distillation and for the 
product Itself, called "Byerlyte," as a new article of manufacture, was 
not antieipated and discloses invention, ttie product 'being one of utllity 
wliich bas beconie widely Unown and nsed ; aiso hrld infringed. 

2. Patents (§ 289*) — Suit fob Infringement— Défenses— Lâches. 

ïhe défense of lâches to a suit for infriugemeut of a patent held not 

sustained. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 2S9.* 

Lâches as a défense In sults for infringement, see notes to Taylor v. 

Sawyer Spindle Co., 22 C. 0. A. 211 ; Kicbardson v. D. M. Osborne & Ce, 

3(i C C. A. 013.] 

8. Tbiai, (§ 39*) — iNTEonucTioN OF Evidence— ExiriBiTs. 

I^ocuràents or other tliiiigs prodiiced hy a witiiess on request In his 
cross-pxandnation and marked for identification are not before the court 
as évidence, unless offered and adniifted as .such. 

TEd. Note.— For otlier cases, see Trial, Cent. Dig. |§ 92-98; Dec. DIg. 
S ,39.*] 

In Equity. Suit by Francis X. Byerley against the Sun Company. 
Decree for complainant. 

W. K. Richardson and Harrison F. Lyman, for complainant. 
Wm. L. Pierce and Augustus B. Stoughton, for respondents. 

ORR, District Jiidge (specially presiding). The complainant, who îs 
the inventer and owner, charges the défendant with infringement of 
letters i^atent of the United States No. 524,l.'iO, dated Angust 7, 1894, 
and issued to the complainant, Francis X. Byerley, for a process of 
making asphaltic produets and also for the produets themselves. The 
bill is in the usual form, and prays the customary relief. The dé- 
fenses in ths answer are many, and such as hâve been urged in the 
.proofs or arguments will hereafter be considered in détail. 

As stated by the patentée, the invention relates more particularly 
to the manufacture of solid bodies from petroleum. He says : 

"In tbe manufacture of petroleum produets, it has been customary to dis- 
till the crude oil In externally heated stills. so as to drive off the naphtha and 
the burning oil, with more or less of the heavier oils, leaving a rpsiduum or 
tar which can be further distilled. if desired. down to a solid body. As the 
distillation of petroleum residuum or tar has heretofore been commonly con- 
ducted. It has resulted, when pushed to the production in the still of a body 
whlch Is solid in the still or which solidifies on codling, In the formation of 
a coke or a coke-contalning pitch." 

Again he says : 

"In accordance with the présent Invention petroleum residuum or tar Is 
distilled down to a solid body by a pi-olonsed exposure to a pitch -forming 
noncoking température, say about six hundred degrees Fahrenheit (000°) F., 

*For other caaes see same toplc & i numbsk in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexa» 



BYERLEY V. SUN CO. 139 

more or less, with agitation and exposnre to air or analogons gas or gaseoiis 
mixture. By this nieans, are produced blacli (or very darli browu) bodies 
readily soluble in petroIeum napbtlia, say benzine of 02° Baume, wliich tbe 
colces or pitches beretofore made from petroleum, so far as 1 am aware, are 
not uuless in comparatively small proportions. Thèse bodies are belleved to 
be new and are included In the Invention as new articles of manufacture, as 
well as their process of production. They vary, according to the extent to 
whieh the process Is pushed, in hardness at atmospherie températures (say at 
t!0° Fahrenheit) from a rubber-Iike consistency to a mass of hardness aud 
eonchoidal fracture lilîe the natural asphaltums (as for example Trinidad 
asphaltum and the so-called gilsonlte from Utah). At a lower température 
the less hard bodies become barder and bave a eonchoidal fracture. The bod- 
ies melt àt from about 200° ï'ahrenheit to about 400° Fahrenheit The high- 
er meltlng bodies, say those melting at from 350° Fahrenheit to 400° Fahren- 
heit, or in other words those which hâve been snfiiciently freed from oil to 
bave a drying qualtty, are well adapted to vamish-maliing, being employed in 
place of the natural asphaltum. Thèse bodies may be used also for paving 
and rooflng and analogous purposes to which natural asphaltums are applied, 
but In order to melt at the températures which workera in those industries 
hâve found convenient to use, It is neeessary, as with Trinidad asphaltum, 
to employ oil or the like to render them sufflclently llmpid at such tempéra- 
tures ; and It is hetter therefore for such uses to employ bodies of less hard- 
ness, which bave suflieient oily matter présent to melt at a convenient tem- 
pérature." 

The patentée then calls attention to the différent compositions ot 
crude petroleum from différent localities, and say s that, whilé he has 
successfully treated petroleum residuum proceeding from the ordinary 
distillation of Lima oil, yet it is intended by him "to include tar or 
residuum from other petroleum." Likewise, after describing his ap- 
paratus and an illustrative run with Lima tar, he says : 

"It is also not to be understood that the température most advantageoua 
for Lima tar is neeessarily the most advantageous for other petroleum tar or 
tar other than petroleum tar ; but from the illustration and workirg figures 
given those skilled in the art will be enabled to effect a useful resuit on oth- 
er tars." 

One further référence to the spécifications is proper at this point. 
The patentée says : 

"It is important in ail cases to avoid a eoking température, as the coke 
produced is not only itself an injurions ingrédient in the asphaltum, but Its 
formation indicates an altération in the tar, or in bodies thereof, which it is 
désirable to avoid." 

The claims of the patent alleged to be inf ringed are as follows : 

"1. The process of making asphaltie products, by prolonged exposure of pe- 
troleum tar to a pitch-forming noncoking température in a still, with agita- 
tion of said tar, and exposure of the same to air, substantially as described. 

"2. The herein described new asphaltie petroleum products, soluble In ben- 
zine, varylng In hardness at atmospherie températures from a rubber-like 
consistency to a mass of a hardness and eonchoidal fracture like the natural 
asphaltums, the less hard having also a eonchoidal fracture at lower tempéra- 
tures, melting at from about 200° Fahrenheit to about 400° Fahrenheit ac- 
cording to hardness, and in gênerai having characteristics belonging to as- 
phaltie residual products from a prolonged exposure of petroleum tar to a 
pitch-forming noncoking température in a stiil with agitation, of said tar, and 
exposure of the same to air in contradistinction to previously known natural 
or artlficial products of a more or less asphaltie character, substantially as 
set forth. 

"3. The process of making asphaltie products, by prolonged exposure of pe- 
troleum tar to a pitch-forming uoncoklag température in a stiil, with exhaus- 
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tion of thé products of distillation, agitation of tbe tar, and exposure of said 
tar to air, substautlally as descrlbed. 

"6. The process of making asphaltlc or pitehy bodles, by prolongea expo- 
sure of petroleum tar to a pitch-torming temijerature In a still, witli agita- 
tion of Siild tar, and exposure of the same to air, substantially as descrlbed. 

"7. ïhe process of making asphaltlc or pltchy bodles, by prolonged expo- 
sure of petroleum tar to a pitch-formlng température in a still, wltb exhaus- 
tlon of tfie products of distillation, agitation of said tar, and exposure of the 
same to air, substantially as descrlbed. 

"8. The process of making asphaltlc or pltchy bodles, by sub.lecting pitch- 
yielding tar to a pitch-forming noncoking température, with agitation of the 
tar, and exposure of the same to air, substantially as descrlbed. 

"9. Tlie process of making asphaltlc or pltchy bodiea, by subjecting pitch- 
yielding tar to a pitch-forming noncoking température, with exhaustion of the 
products of distillation, agitation of the tar, and exposure of the same to air, 
vsubstantially as descrlbed. 

"10. The process of distilling petroleum or pitch-forming oll (including tar), 
by heating the same in a still, with exhaustion of the products of distillation, 
agitation of the oll, and exposure to air, the température oî said oil be grad- 
ually increased dnrlng the distillation to a pitch-forming noncoking tempéra- 
ture and continued at such température untll a solid or product solldifying 
on coolihg is obtained, substantially as descrlbed." 

AU of sa,id daims, except claim 2, relate to the process. The pro- 
cess claims 1 and 3 are similar except for the provision in the latter 
that the products of distillation are "exhausted." Claim 6 differs from 
claim 1 in the use of the word "pitehy" and in omitting the word "non- 
coking-," where référence is made to température. Claim 7 is the same 
as claim 6, with the addition of the "exhaustion" feature. Claim 8 
differs from claim 1 in the use of the word "pitehy" and in referring 
to pitch-yielding tar instead of petroleum tar. Claim 9 is the same as 
claim 8, with the addition of the "exhaustion" feature. Claim 10 cov- 
ers the process in which the product is made with oil rather than tar. 
The product claim (3) defines the "new asphaltlc petroleum products," 
and brings in the process as characterizing the product. 

To his product the complainant gave the name "Byerlyte," by which 
it became widely known and used. It was thought by some to be su- 
perior to the natural asphaltums and became widely used for making 
varnishes and waterproof roofing, and for other purposes. Its utility 
cannot be questioned by the défendant because the défendant is mak- 
ing in large quantifies asphaltlc products which are described in the 
Byerley spécifications, but called by the défendant "Hydrolenes." Its 
Hydrolene "B" is the same as "Byerlyte." 

The patentee's apparatus, as described by him, is simple. It con- 
sists of a closed still of usual construction with fire chamber below. 
Air pipes, open at both ends, extend from the top through, and nearly 
to the bottom of, the still. A goose-neck connects the vapor space of 
the still with an ordinary condenser which communicates by pipes with, 
a receiver for condensed liquids, and an air pump at the upper part of 
such receiver. By means of the air pump a f ree flow of air is main- 
tained through the bottom of the air pipes, and therefore through the 
contents ofthe still during the subjection of the contents to the pro- 
longed beat. The apparatus used by the défendant is not widely dif- 
férent. It cOnsists of a closed still with fire chamber below. An air 
pipe extends vertically nearly to the bottom of the still, and connects 
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with one or more horizontal air pipes which are perforated. A pipe 
connects the vapor space of the still with an air chamber, where con- 
densation takes place. The défendant by an air pump forces the air 
through the vertical air pipe, through the horizontal pipes and through 
the perforations of the latter, and thereby a free flow of air is main- 
tained through the contents of the still during the subjection to the 
prolonged beat. Hère it is well to consider certain différences urged 
by the défendant against infringement. 

Defendant's contention that there is no distillation in its process is 
not sustained by the évidence. Its argument, therefore, that there can 
be no still where there is no distillation, need scarcely be mentioned. 
The process is not for the purpose of distillation, but for the purpose 
of making asphalts. Distillation bas aiready taken place in the treat- 
ment of the petroleum resulting in the residuum which is used by the 
défendant. There is then further distillation, to a greater or less de- 
gree, in the process of making the asphalt by the subjection of said 
residuum to a proper température, and by its exposure to and agita- 
tion by air. Défendant also insists that there is no infringment be- 
cause it does not use the same température as is expressed by the pat- 
entée. This is not tenable because the patentée expressed a wide 
range of températures suitable to tars or residuum of petroleum of 
varions kinds from varions localities. His caution was that the tem- 
pérature should be "pitch-forming noncoking." Défendant also insists 
that there is no infringement because it forces the air through the pipes 
into the bottom of the still, instead of drawing the air into the still by 
means of an exhaust pump, as does the complainant. It plainly ap- 
pears from the évidence that there is no substantial différence in car- 
rying out the process whether the air is drawn or blovvn through the 
charge in the still. The one method is the équivalent of the other. In- 
deed, it appears to the court that every variation by the défendant in 
apparatus or process is the équivalent of something described by the 
patentée. 

The défendant further insists that Byerley's claims are met by the 
prior art. The burden of proving this has not been sustained by the 
défendant. Many patents were cited to that end. Some had the idea 
of producing asphalt from petroleum residuum, but by mixing with it 
sulphur, permanganate of potash, or some other chemical. United 
States Patent to Jenney, No. 178,061, dated May 30, 1876, was spe- 
cially dwelt upon at length. His raw material was "sludge oil," a 
waste product obtained in a certain process for the purification of 
hydrocarbon cils, containing both carbon and sulphur as well as sul- 
phuric acid. The purpose of the process, as set forth in Jenney's pat- 
ent, was to manufacture a residuous substance. The chemical con- 
stitution of the Jenney products is différent from those of the com- 
plainant and défendant. There are physical différences between them, 
also, which may be easily observed. Moreover, the évidence of Jen- 
ney's prior use of his product is unsatisfactory and unconvincing. If 
there were such use, it was not successfvd and ceased many years be- 
fore the plaintiff's product discovered. As further bearing upon the 
prior art, satisfactory oral testimony shows that prior to the introduc- 
tion of "Byerlyfe" no artificial asphalt was known to commerce. The 
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court i,s satisfied that there îs not a prior patent or prior use relathig- 
to the production of asphaltic products from petroleum simply by the 
prolonged exposure to high température and the action of air. The 
utiHty and novelty of complainant's product and process being estab- 
lished, and infringement having been found, he is entitled to a decree 
unless the défense of lâches be good. That there bas been considér- 
able delay is'clear. It bas not, hovvever, been unexcused. The défend- 
ant called the complainant, Francis X. Byerley, and bis son, Francis 
A. Byerley, as witnesses, and thereby declared that they were crédible. 
It could not therefore impeach their testimony, and cannot now dé- 
clare them to be unworthy of belief. Dravo v. Fabel, 182 U. S. 487, 
10 Sup. Ct. 170, 33 L. Ed. 421. On July 20, 1903, one Ellis an assist- 
ant manager of the défendant wrote to complainant: 

"We àave a reflnery hère for refinlng Texas oil, and we are anxious to try 
blowlng some of the residuum with air. The residuuin stands about 450 tire 
test, and we would like to blow It at say 400°. Would it be safe to blow thls 
in one of our 800 barrel stills such as we are using for distilling the crude?" 

To this complainant replied on July 23d f ollowing : 

"As to blowlng oil or residuum when heated, I think the best information 
I ean give you is that this process forms the basis and Is covered by a patent 
whlch I hold and whlch we are using hère. We hâve used it very success- 
fully on Texas oil also. Of course, we would depreeate any infringement of 
the patent, and advise you of it, to avold difflculties. Should you wish to 
use the patent I should be glad to hear.from you." 

Subsequentîy complainant by suggestions in correspondence and in- 
terviews tried to induce défendant to take an interest in his patent. 
In November, 1903, Francis A. Byerley, the son, visited defendant's 
plant, and asked the assistant manager, Ellis, if they were using air 
for making asphalt. He replied that they were not. At that time an 
air blower had been partially, if not completely, installed. ElHs him- 
self does not directly deny this. Again, in the summer of 1904, Ellis 
told the same witness, Byerley, that they were not using air. Com- 
plainant had a right, therefore, to assume that défendant was mindful 
of his rights and claims under his patent. He first saw a sample of de- 
fendant's Hydrolene in the spring or summer of 1907. Up to that 
time he had no reason to suppose the défendant was infringing his 
patent. It is perhaps unnecessary to refer to the pecuniary embarrass- 
ment due to the burning of the complainant's plant and the rebuilding 
of same from which he was not relieved until October, 1908. Com- 
plainant, after seeing defendant's product, deemed it necessary to put 
détectives in defendant's plant. Thèse reported in the fall of 1908. 
The bill was filed soon after. The complainant has not been guilty 
of lâches. 

Another matter must be considered. Upon cross-examination, de- 
fendant's expert was requested to produce "ail correspondence. reports, 
notes, diaries, or other written expression, concerning in any wise mat- 
ter" to which he had testified. He produced 34 différent things, and 
had them marked for identification. Many of thèse were said by him 
to be the products of laboratory work. While thèse products were not 
ofïered in évidence, yet défendant now insists that they are in évi- 
dence, although the time for rebuttal testimony in regard to them has 
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long passed. Because they were included în response to the request 
is no reason why they are before the court. It might perhaps bave 
been defendant's privilège to refuse their production or at least to 
refuse to permit their inspection unless they were received as évidence. 
Not having so refused, and not having ofifered them, the défendant can- 
not now make them self-serving indicia of the industry of its expert, 
It is unfortunate, perhaps, for défendant that its expert did not at 
least appear to be disinterested. His zeal for the défendant (whom 
in correspondence he called his "client") in efforts to procure witnesses 
and on the witness stand indicated a bias to support the cause upon 
which he had embarked, and lessened the value of his évidence. 

The complainant is entitled to relief. Let a decree be drawn in ac- 
cordance with this opinion. 



LANGAN V. WAREEN AXE & TOOL CO. 

(Circuit Court, W. D. Pemisylvania. June 25, 1910.) 

No. 11. 

1. Patents (i 168*) — CoNsxErcTioN— Bffect of Teoceedings in Patent Of- 

fice. 

A patentée, wlio eanceled ail the original elalms In liis application on 
objections by the Patent Office, and substitutecJ a new claim which was 
allowed, is estopped to claim a construction of such claim which would 
make it équivalent to those eanceled. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 244 ; Dec. Dig. § 
168.*] 

2. Patents (§ 328*)— Invention— Aggkkgation of Old Devices— Ghab Hook. 

The Langan patent, No. 595,181, for a gi'ab hook used for skidding legs, 
is for an aggregation of an old forni of grab hook with an old draft dé- 
viée, for which no novelty was clainied. liy means which involved nothing 
patentable, and is void for lack of novelty and invention. 

In Equity. Suit by David H. Langan against the Warren Axe & 
Tool Company. Decree for défendant. 

William N. Cromwell, for complainant. 
James Hamilton, for respondent. 

YOUNG, District Judge. This case cornes before us for final hear- 
ing upon bill, answer, replication, and proofs. The plaintiff charges 
that the défendant has infringed his patent No. 595,181, for an im- 
provement in grab hooks used in skidding logs. 

An examination of the patent in controversy shovi's that the follow- 
ing claim in the application was allowed : 

"The combiuatlon with a pair of grab hooks, each consisting of a shank hav- 
ing an eye at its front end and at its rear end having a projected, perforated 
ear, immediately in front of which latter is located an angularly disposed 
driving tooth, said shanlc being widened above its tooth for the purpose of 
produeing an increased impact surface, of a draft device connected with the 
eyes at the front ends of the shanks, substantially as described." 

•For otUer cases see same topic & | numbee In Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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The complainant niust be held to this combination, and, if lie bas 
fàiled to establish either that bis combination was patentaljle or tbat 
tbe défendant bas infringed, bis case must fail. Figure 1 of bis draw- 
ings is hère inserted. 




So tbat we may understand precîsely what tbe complainant's patent 
means, we must consider tbe bistory of his application filed on Jan- 
uary 2o, 1897. He bas set out in his spécification, among other tbings, 
tbe following: 

"My invention relates to Improvements In grab hooks employed for slcidding 
legs." 

He tben describes the ordinary way of making a grab book, which 
bas resulted in tbe thinning of tbe angle made by tbe tootb with tbe 
shank, tbereby easily breaking in use, and resulting also in tbe sharpen- 
ing of the back of tbe shank upon which tbe blow is received in driv- 
ing it into a log resulting in tbe destruction of the maul and the plac- 
ing of an ear perforate or imperforate in tbe shank in the rear of the 
tooth so as to afïord a means by tbe insertion of a pointed tool or lever 
of removing the grab f rom the log. 

He tben described the feaures of bis invention as foUows : 

"One of the prime features of my Invention is to so construct tiie hoolj as to 
obviate undue wear and destruction of tlie maul s and to thereby increase tlie 
period of tlieir utility froin a lialf day to a uiontli, more or less : secondly to 
so consti'uct tlie tooth of the hook as to adapt it to he more readily driven in 
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the sjde of tlie los to bp skidded ; thirdly to iiicrease Uie stroiiçîHi of (lie îiook 
;it the i)Oiiit at wliicli tiie si'eatPst sirain ocfiu-K. to \\-it, the angle; aiid. fonrdi- 
ly, to so form the hook as to tacilitate its withdrawal fi'oin its eii^'aseimait 
witli the log by iiieans of the usually eniployed plke-lever. With tliese varions 
objects in view, iiiy invention consists in the particuiar and peculiar forui of 
hook lierein described, and pointed ont In the daim. * * * Havlng de- 
seril)ed my invention, what I clahn i.s: 

"t. TJie hereiu descrilied iniproved grali iiook, the sanie eonsisting of a 
shank liaving an angnkaiiy disposed driving tooth, tlie sanve lieing suhstan- 
tially triangular in cross-section and tapercd to a driving point and liavins its 
opposite faces or sides i)etween its edfres, concaved, snbstantially as specified. 

"2. The herein descrii^ed iniproved srab hook. the saine coniprisins a shanli 
Itaviiig an angnlarly dis])osed driving tootli. said slianlv in line with the tooth 
being widened to forin ai! increased impact surface, substantially as specified. 

"3. The herein described im])roved sr.ab liook, the saine consistin? of a 
sliaiik having a driving tooth. said fliank at that side thereof opposite to 
which the tooth is located lieing provided with opposite overiianging elongated 
tiangps to form increased impact surface opposite the tooth snbstantially as 
s])ecified. 

"4. The herein described iniproved grab hook, consisting of a shank having 
a driving tooth. and beyond the same at its rear end provided witli a pro.iect- 
ing ear adapted to be engaged by a pike-lever or other device employed for 
prying the liook from a log, substantially as specified. 

"5. The herein described iniproved grab hook, the same consisting of a 
shank having a driving tooth at one side, and at its rear end alwve the tooth 
provided with a pro.iecting ear having a perforation to receive the spike of a 
spike-lever, substantially as specified. 

"6. The herein described imiiroved grab hook, consisting of a shanlc having 
an eye at its opposite ends and between the same provided with a driving 
tooth, said shank being widened above its tooth for the purpose of producing 
an increased impact surface, substantially as specified." 

His entire spécification refers to improvements in the making of 
a single grab, and the only référence to the use of the grab is as 

follows : 

"Fig. 1 Is a plan of a pair of grab hooks illustrating their relative arrange- 
ment when In an engagement with a log, for the purpose of skidding the same. 

"In use, a pair of thèse grab hooks is employed for skidding a log; such 
pair being shown in Fig. 1. The links, or chains, 1, are connected to the eyes, 
c, and thèse in turn are connected at tlieir front ends by a ring, m, to which 
is attached the usual draft appliance iiot considered necessary to be herein 
shown." 

While his application was pencling in the Patent Office, tipon objec- 
tion by the Examiner, he canceled ail his claims and inserted daim 3, 
which is as follows: 

"The combination with a pair of grab liooks, each consisting of a shanli hav- 
ing an eye at its front end and at its rear end baving a projeeting jierforated 
ear iiumediately In front of which latter is located an angularly disposed driv- 
ing tooth, said shank being widened above its tooth for the purjiose of produc- 
ing an increased impact surface, of a draft device connected with the eyes at 
the front ends of the shanks, substantially as specified." 

Ail the claims except claim 3 having been rejected by the Examiner 
and canceled by the applicant, claim 3 was allowed. An examination 
of the claim allowed shows that there was clearly no intention on the 
part of the applicant at the time of fîling his application, or at any 
subséquent time, as shown by the file wrapper and contents, to claim 
anything except an improvement in the grab hook. There was noth- 
ing in his application to show any intention on his part to claim as nevv 
181 F.— 10 
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the combination subsequently allowed him, except claim 3, and it was 
inserted upon the décision of tlie Examiner that : 

"Clalm 6 is incomplète without the links, and the eye in the end of the 
shanb ia useless without the other éléments." 

The complainant having canceled ail his original claims is now es- 
topped to claim the benefit of them or such a construction of his prés- 
ent claim as would be équivalent thereto. 

As was said in Morgan Envelope Company v. Albany Perforated 
Wrapping Paper Company, 152 U. S. 425, 14 Sup. Ct. 627, 38 L. Ed. 
500: 

"But the patentée having once presented his claim in that form, and the 
Patent OfHce having rejected It, and he having aequieseed in such rejection, 
he is, under the repeated décisions ot this court, now estopped to clalm the 
henefit of his rejected clalm or such a construction of his présent claim as 
would be équivalent thereto." 

Even thotigh the applicant had not canceled his claims, they were 
''learly met by the patents referred to by the Examiner and by others 
prodiiced by the respondent at the hearing. It is certain, therefore, 
that ail the éléments claimed by plaintifï which went to make up the 
grab hook proper were old. 

The only remaining- éléments in the combination for which he ob- 
tained his patent are links inserted in the eye at the end of the shank 
in front of the tooth in each of a pair of hooks, the chain or link at- 
tached thereto, and the uniting of the two in a single link or ring to 
which in use the draft device may be attached. 

The applicant in his claim and the Patent Office in its allowance of 
the claim regarded the links in the eye, the chain attached thereto, 
and the union of the chains by a link or ring as a draft device. The 
éléments then that went to make up the combination were the grab 
hooks and the draft device. We bave seen that the grab hooks were 
old, and that the patentée does not hâve a patent for them and could 
not hâve. The draft device alone remains. 

There seems to be no novelty in the draft device. Our own expéri- 
ence would show us that from time immémorial the device used in 
drawing an object by attaching the drawing device to two separate 
points has been used. The ordinary devis used at the end of a plow 
beam is the most common form, as is also the placing of a pair of 
shafts near each end of the axletree. It was not regarded by com- 
plainant as novel. The words of his spécification indicate this, for 
it is nowhere there claimed as being either new or of conséquence. 
He does not in his évidence claim that the draft device is new; his 
whole idea being that the grab hook, with its strengthening angle, 
flat back, and perforated shank behind the tooth, is what he intended 
to hâve patented and which he supposed was patented. His expert 
witness, Arthur P. Greeley, also believed that to be the fact. He tes- 
tifies on pages 91 and 92 (complainant's record) : 

"It would also seem to be clear that the patentée did not consider that it 
was necessary to explaln, or to show, any détails relating to the draft appli- 
ance, beyond the mère indication of tlie links and the ring. I think this para- 
graph would also indicate that the patentée was famillar with the fact that it 
was necessary In the use of grab hooks to employ them in pairs and connect 
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the pair of grab hooks "by tbe use of liiilis or ebains to the rope or cbain con- 
nectée! wlth tbe power employed to skid tbe logs. Taking thls paragraph in 
connection witb wbat succeeded it, I tbhik tbat tbere c-an be no doubt tbat fne 
patentée oonsidered bis invention to be tbe improvements in tlie grab hoo);, 
and not in tbe draft appliance or any particular way o£ eoupling up grab 
hooks or Connecting them to a draft device." 

Again on cross-examination (page 175 of complainant's record), he 
says : 

"As I talîe it, the patent in suit does not assert any novelty In tbe draft de- 
vice which is sbown, or in the broad idea of Connecting two gral) hooks with 
a draft deviee. ïhe drawings and spécifications show and describe the grab 
hook of the patentee's invention connectcd up with the draft device for the 
purpose of showing tbe manner in which the grab hooks are to be used. It 
seems to me that tbe particular grab liooks disclosed in the patent in suit, 
when so connected up with the draft device, forai a eombination of devices 
adapted to perform a definite function better than tbe devices referred to in 
the patent as prior in date. The draft device Is necessary to the practical use 
of the grab hook, and, in my opinion, combines with grab hooks of the patent 
in suit for a useful purpose ; the usefui purpose being œaterially modifled by 
the spécifie construction of the grab hook." 

And again on page 193, on cross-examination : 

"Tbe structure called for by the clalui Is the eombination of two grab hooks 
having the peculiar and particular construction shown and described in the 
patent In suit with the draft device cominonly employed wlth grab hooks. 
While, In my opinion, this is a true eombination, the novelty of the eombina- 
tion lies In the particular and peculiar construction of the liook and its eom- 
bination with the draft device. In a certain sensé the addition of the draft de- 
vice as an élément of the clalm might be regârded as unnecessary to a défini- 
tion of the invention which the patentée made, though it is necessary to make 
a complète device for use in the sklddlng of legs, as I understand it, in the or- 
dinary practlce." 

It has been included in former patents in eombination with grab 
hooks. Patent of Sykes, No. 67,375, dated July 30, 1867, shows this 
device. Also, patent of A. A. Porter, No. 370,350, patented Septem- 
ber 30, 1887. The draft device, therefore, was not patentable. 

In our opinion, therefore, every élément of the eombination was old, 
and the means of combining thèse old éléments has nothing either new 
or patentable in it. The case cannot be better described than in the 
words of Justice Brown, in Richards v. Chase Elevator Company, 159 
U. S. 477, 16 Sup. Ct. 53, 40 L. Ed. ^25 : 

"To make a eombination of old éléments patentable, there must be some 
new resuit aecomplisTied, and, as tbe resuit in this case is a mère aggregation 
of the several functlons of the différent éléments of the eombination, each per- 
formlng its old function in the old way, we see notbing upon which a claim to 
invention can be based." 

The complainant's bill must therefore be dismissed, with costs to 
the défendant. 
Let a decree be drawn accordingly. 
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EAGLE WAGON WORKS v. COLTJilBIA WAGON CO. 

(Cirtuit Court, E. D. Pennsylvania. August 3, 1010.) 

No. 32. 

1. Patents (§ 26*) — Invention— New Combination of Old Eléments. 

A new combination, with a new mode of opération, may be invention, 
even if ail the parts tbereof are old, and even if tlie function of tbe com- 
bination is also old. 

[i:d. Note. — For other cases, see Patents, Cent. Dig. §§ 27-30 ; Dec. Dig. 
§ 26.*] 

2. Patents (§ 26*) — New Combination oit Old Eléments— Evidence of In- 

vention. 

AVhile a new combination of old éléments often appears simple, where 
there was a prior defect wliich was thereby overcome, and the new d<»- 
vice was immediately recognized, and went into extensive and gênerai 
use, it Is persuasive that more than mecbanical skill was requlred in 
bringing together the éléments in such a combination to eaeh other as to 
bring about the suceess. 

lEd. Note. — For other cases, see Patents, Cent. Dig. §| 27-30 ; Dec. Dig. 
§ 2G.* 

Patentability of combinations of old éléments as dépendent on results 
attained, see note to National Tube Co. v. Aiken, 91 C. C. A. 123.] 

3. Patents (§ 328*)^Validity and Infringement — Dump Wagon. 

ïhe Van Wagenen patent. No. 699,202, for a dump wagon, while for a 
combination of old éléments, obviâtes prior defects and discloses patent- 
able invention. Also licUl infringed by the device Of the Garrison patent, 
which, if it contains patentable novelty, is for an Improvement only in 
one élément of the Van Wagenen combination. 

In Equity. Suit by the Eagle Wagon Works against the Columbia 
Wagon Company. Decree for complainant. 

Parsons, Hall & Bodell, for complainant. 

M. W. Sloan and Hector T. Fenton, for respondent. 

HOLLAND, District Jtidge. This is a bill of complaint charging 
an infringement of patent No. 699,362, issued to M. Van Wagenen 
on May 6, 1902, ir^ an improvement in dumping wagons. The dé- 
fenses are: (1) Noninfringement ; (2) want of patentable novelty. 

The patent is for a combination of devices, ail of which hâve been 
in prior use, either in the form in which they appear in this combina- 
tion, or embodying substantially the principles involved. The im- 
provements relate to that class of dump wagons in which the bottom 
wall of the receiving chamber consists of movable sections hinged to 
the latéral side walls of the box and having the adjacent free ends 
adapted to meet substantially midway to said side walls ; said movable 
bottom sections being elevated by a suitable drum and cable and 
adapted to open or drop by gravity when released, and should either 
chain, for any reason, become lengthened, or either door obstructed 
while being closed, the invention has provided a rocking member or de- 
vice in the rear of the wagon body for taking up the sag in either 
chain resulting from an inequality of movement of the doors. The 

•For other cases see same topic & § number ia Dec. & Am. Dlgs. 1D07 to date, & Rep'r Indexes 



KAfiLE AVAOON WOKKK V. COLTJ.ArBIA WAGON CO. 149 

claim in the patent in whicli it is alleged the défendant bas infringed 
is as follows : 

"4. The conibiiiatiou with a dunip wagon havlng movable bottoui sectious 
Liiiged to Its side walls, a rotary druin at one end oï the movable .sections, a 
rocking niember at the other end, cables or chalns connected to said drum. 
and to sald rocking member at opposite sides of its pivot, the Intermediate 
portion of said cable being connected to the bottom sections and means for 
rotatiug the di'um." 

The wagon body is boxed sbape, and tbe bottom bas two long doors 
or sections, which are hinged longitudinally adjacent to tlie side walls 
of tbe wagon body so tbat the free edges will meet; a winding drum 
located at the front of tbe wagon body and baving mechanism for 
rotating it, arranged in convenient reach of tbe driver ; means to 
rotate tbe drum with the ratchet and pawl mechanism, and a single 
rocking member pivotally mounted on the rear of tbe wagon body, 
and two separate chains, or two lengths of a single chain, each in-* 
dividual to one of the doors and extending in a lengthwise direction 
beneath the same parallel with and adjacent to, its free side edge; the 
front ends of the chains being connected to the winding drum, and 
the rear ends thereof being connected, respectively, to the rocking 
member on opposite sides of its pivot. Tbis device enables a driver to 
dump his load and to close the bottom doors. The chain individual 
to each door is so contrived tbat, if one of the doors is prevented f rom 
its upward movement, tbe companion door may be f urther raised until 
both doors are brought to a closed position, or, sbould one chain be 
longer than the other, tbe compensating mechanism in tbe rear, to- 
gether with the winding drum, will take up the sag and enable tbe 
driver to bring both sides closed to a tight fît. Tbe defect in prior 
closing mechanisms used on tbis class of wagons was tbat, wbere each 
door was raised by its own run of chain, any operative inequality in 
their lengtli of lifting action, caused by sagging or stretching, would 
prevent a tight closing of the doors. Tbis defect was obviated by tbe 
use of the pivotally mounted rocking member placed upon the rear of 
the complainant's wagon. 

Wagons previously manufactured of tbis kind contained two of the 
éléments of claim 4, to wit, movable bottom sections hinged to the side 
walls, and a rotary drum at one end of tbe movable sections. The 
ends of the chains at the rear were immovable, and there was no means 
of providing for an ineauality in length of chain, or any means by 
which the sag of the chains resulting from an inequality of movement 
in closing the doors could be taken up. Tbis was a defect which was 
recognized, and it was overcome by the combination worked out and 
placed upon tbis class of wagons by the patentée. It is not claimed 
tbat there is any new principle involved in any of tbe éléments used 
in tbis combination ; but it is claimed tbat it is a new combination of 
old éléments, resulting in a new mode of opération. The éléments are 
old; but they bave never been found correlated in the same way as 
the patentée in tbis case bas combined them, nor bas there been any 
device placed upon thèse wagons which would close the bottom doors 
in the same way and so satisfactorily as the device found in tbe pat- 
ent. A new combination with a new mode of opération may be in- 
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vention, even if ail the parts thereof are old, and even if the function 
of the combination is also old. Walker on Patents, p. 40; Steiner & 
Voegtly Hardware Co. v. Tabor Sash Co. (C. C.) 178 Fed. 831. 

In order to establish the défense of a lack of patentable novelty, 
three patents hâve been introduced, showing the state of the art prier 
to the issuance of the complainant's patent: The Weber, the Blake, 
and the Lawrence patents. The Weber patent is for a cart, and, in 
order to dump it, it is necessary to tilt the whole body. In the Blake 
patent, we find the movable bottom section hinged to the side walls of 
the body, with two runs of chain for each door, to independently lift 
and close the hinged doors, a winding drum on the wagon forward of 
the doors, to wind np the two runs of chain, and means to operate the 
drum, but no rocking member. The Lawrence patent is for a dump- 
ing device on a railroad car, provided with a hopper bottom, and this 
hopper bottom at about the middle thereof is provided with an open- 
ing designed to be closed by two hinged doors, which are arranged 
transversely of the car, and are of a less length than the width of the 
bottom. A winding drum is arranged beneath the bottom of the car 
and parallel to the sides of the door, and there are two pulleys spaced 
at a distance apart from each other, over which is guided the interme- 
diate parts of the chain, the lengths or runs of which extend trans- 
versely of the two doors, each length or run being common to both 
doors and co-operating directly with both doors for raising the same. 
The pulleys are not located at the ends of the doors, but are mounted 
beneath the bottom of the car, and are spaced a distance from the 
hinged side edge of one of the doors. 

Thèse two pulleys, placed at the rear of the doors in the Lawrence 
patent, embody exactly the same compensating principle found in the 
rocking member placed on the rear of the body of the wagon in the 
paient in suit. There is no différence whatever, so far as the opération 
in both is concerned. In the Lawrence patent tlie same "resuit is at- 
tained by two pulleys that is accomplished by the rocking member used 
by complainant. There is no pretension on the part of complainant 
that there is any différence in principle. While it is true that none of 
the éléments entering into this device is new, yet they are put in such 
a combination that they bring abont the resuit which is regarded by the 
gênerai public as a great improvement in dump wagons. The old 
mechanism failed to give satisfaction, and the combination brought 
out and perfected by the patentée in this case overcame the difftculties 
and objections theretofore expressed, and we think it is such a corré- 
lation and combination of old éléments as to indicate an exercise of 
the créative faculty of the inventor, and not merely the ingenuity of 
the skilled mechanic, and that there is patentable novelty involved. It 
appears very simple now, after what has been accomplished by Van' 
Wagenen. 

Patents for the combination of old éléments found in the prior art 
are usually susceptible of the attack of want of novelty, because of the 
apparent simplicity of the combination after success has been attained; 
but where there was a prior defect long suffered, and an immédiate 
récognition of the new device, which immediately went into gênerai 
and extensive public use, it is persuasive that more than mechanical 
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skîll was required in bringing together the éléments in such a combi- 
nation in relation to each other as to bring about the success. John- 
son V. Forty-Second St., etc. (C. C.) 33 Fed. 501; Régent Mfg. Co. 
€t al. V. Penn Electrical & Mfg. Co., 121 Fed. 83, 57 C. C. A. 334 ; 
McMichael & Wildman Mfg. Co. v. Ruth, 128 Fed. 707, C3 C. C. A. 
304; Los Alamitos Sugar Co. et al. v. Carroll, 173 Fed. 280, 97 C. 
C. A. 446; Expanded Métal Co. v. Bradford, 214 U. S. 381, 29 Sup. 
Ct. 652, 53 L. Ed. 1034. 

"Now that it htis succeeded, it may seem very plain to any one that he 
could hâve done it as well. This is often the case with inventions of tlie 
greatest merit. It may be laid down as a gênerai rule, tliongli perliaris net an 
invariable one, tbat if a new combination and arrangement of knovvn élé- 
ments prodnce a new and bénéficiai resnlt, never attained before, it is évi- 
dence of invention." Tlie Barbed Wire Patent, 143 U. S. 2S3, 12 Sup. Ct. 447, 
450, 36 L. Ed. 154. 

The défendant further sets up the défense of noninfringement, and 
claims that it is manufacturing its wagon under a patent issued to 
Garrison on April 30, 1907. An examination of this patent shows that 
it is an exact duplicate of the wagon manufactured by complainant; 
the dumping mechanism being exactly similar, excepting that the 
rocking member is eccentrically pivoted, "having arms of unequal 
iength and unequal weight, the longer and heavier arm acting at ail 
times to maintain the shorter and lighter arm in elevated position," 
which enables one door to be moved upwardly toward its closed posi- 
tion after the companion door has reached its closed position, and after 
its closing position has been arrested. 

The Garrison patent, if it contains patentable novelty, is an improve- 
ment on the rocking member employed by the complainant; and, 
while he may be entitled to protection for this discovery, he has in- 
grafted it upon the patent belonging to the complainant, and it cannot 
be regarded other than an improvement on the complainant's invention, 
and does not avoid the infringement of the claim in issue, whicli is 
directly readable upon his structure. Cramer & Haak v. 1900 Washer 
Co. (C. C.) 163 Fed. 299; Underwood Typewriter Co. v. Typewriter 
Inspection Co. (C. C.) 177 Fed. 230; Cantrell v. Wallick, 117 U. S. 
689, 6 Sup. Ct. 970, 29 L. Ed. 1017. 

The complainant, having shown invention and infringement, is en- 
titled to an injimction and an accounting as prayed for in the hi1t filed. 
Let a decree be dravvn in accordance with this opinion, with costs. 



PKESSED PRTSM GLASS CO. v. CO^'TT^'UOTJS GLASS PRISM CO. 

(Circuit Court; W. D. Pennsylvania. Angnst 27, l'JlO.) 
No. 14, Noveuiber Term, 1U04. 

1. Patents (§ 318*) — Infringement— Accoontikq fob Profits — Pkocess Pat- 
ent. 

On an accounting for infringement of patents for a prooess of makfng 
prisni plate glass and a machine for practicing such proiess. the measure 
of défendant'» liability for profits is the saving or advantage secured by 
the use of the iufringing process and machines. To aseertaiu such saving 

*For oiber cases see same topic à % numbkb in Dec. & Am. Oigs. 1907 to date, & Hep'r Indexes 
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comparison Is to be made with other processes open to défendant which 
were capable of produeing an article of similar character and value if 
tfiere were sucb, tlie measure of liability being the saving in the eost of 
manufacture by the use of the infringing process, and the amount de- 
pending on the quantity made which was fit for market, wlthout regard 
to what was actually done with it. If there was no other process open 
to defendant's use which would produce an article of equal value in the 
market, the différence in the market value of the article as made by the 
patented process and that made by that nearest in cliaracter may be con- 
sidered, and may be taken as the measure of liability, where the cost ot 
manufacture by the two processes is substantially the same. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 57T-586; Dec. 
Dig. § SIS.* 

Accounting by Infringer for profits, see note to Brickill v. City of New 
York, 50 O. C. A. 8.] 

2. Patents (§ SIS*) — Infbingbment — Damages Recoveeable. 

Where complairant, which was the owner of the Ripley & Wadsworth 
patents. Nos. 661,025 and 661,024, for a process of making pressed prism 
plate glass and a machine for practicing such process, and défendant, 
which was an Infringer of such patents, were the only parties engaged in 
the manufacture of such glass, and in direct compétition for the trade, 
and complalnant was fully eqnipped to supply ail the trade there was, on 
an accounting for the infringeraent, complalnant is entitled to recover as 
damages the amount of profits it would hâve made on the quantity of 
such gla.'îs sold by défendant, estimated at the priées it would hâve re- 
cel ved but for the infringing compétition, and also the amount it lost on 
its own sales by reason of the low priées forced by défendant. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 577-586; Dec. 
Dig. § 3ia*] 

In Equity. Suit by the Pressed Prism Glass Company against the 
Continuous Glass Prism Company. For opinion sustaining the patents 
and finding infringement, see 150 Fed. 355. On exceptions to report 
of H. D. Gamble, master. Exceptions sustained and account stated. 

Charles Neave, for complainants. 
Augustus B. Stoughton, for défendants. 

ARCHBALD, District Judge.f The resuit of this litigation is cer- 
tainly anomalous. After having diligently practiced the patented pro- 
cess for upwards of three yeais, and contested its validity through the 
varions steps of a protracted and expensive lawsuit, persisting in the 
infringement, after a décision had been rendered, up to the very day 
that the decree was signed, it now turns'out, according to the report 
of the master, that the défendants were in no vvay benefited thereby, 
and this, by the peculiai logic, that the process was so superior to any- 
thing in the prior art as to hâve out-distanced ail others, produeing a 
new kind of prism plate commercially, if not theoretically, and leaving 
nothing in the art on which to base a comparison of advantages. It is 
even found that in some respects the process was a détriment; one- 
third of the quantity produced having been ultimately consigned to 
the cullet heap. There would seem to be something out of the vvay in 
the reasoning to reach thèse conclusions. 

The patents infringed being for a machine and a method (the prod- 
uct patent not having been sustained), the advantage or saving to the 

•For other c&bmb see same topio & § numbeh in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 

t Speclally assigned. 
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défendants is the measure in the first instance of that for wliich they 
are liable; and this, of course, dépends on the quantity which they 
made. From May 1, 1904, to February 7, 1907, which covers the peri- 
od of infringement, the défendants admittedly produced 90,308 square 
feet of pressed prism plate glass by the use of the patented process; 
48,682 plain, and 41,626 re-enforced with wire. Of this 57,591 was 
sold, and 2,088 was in stock at the time of the hearing, the balance, 
30,629, having been broken up, according to the défendants, and 
thrown on the cullet heap. If that which was thus thrown away was 
defective, and was discarded because it was of no commercial value 
at the time it was produced, the défendants are not to be held for it. 
The saving or advantage by the use of the process amounted to noth- 
ing save only as it produced a commercial article. But, on the other 
hand, if that was true of it at the time it was produced, it is of no con- 
séquence whether the défendants sold it or retained it in stock, as ap- 
pears to hâve been the case, until it was superseded by something bet- 
ter, brought about by expérience and improved practice. The saving 
or advantage is to be judged by the results when the process was com- 
plète, and as to glass which was then fit for the market, no matter what 
happened to it afterwards. And that this was true of the whole quan- 
tity named there can be no question. Mr. Harris, the secretary and 
treasurer of the défendant company, testifies that it represented glass 
that was eut ofï at the end of the lehr, and put in stock as salable 
glass ; and Mr. Kerr, the superintendent, states that the différence be- 
tween the glass sold or in stock and the total product represented 
glass that was considered suffîciently good for sale at the time it was 
manufactured, but that, as they improved in their work, it was broken 
up because it did not come up to the standard. But it is not what the 
défendants disposed of, but what they produced that is to be consid- 
ered in this part of the accounting. Infringement was complète, when 
the process was used, and advantage was derived from it to the ex- 
tent that it was successful, which is not affected by the disposition that 
was made of the product afterwards. The défendants are liable there- 
fore for the full 90,308 square feet of salable glass manufactured, re- 
gardless of what they happened to do with it. 

In order to détermine the amount of money saved in the production 
of this quantity of glass by using the patented process, comparison is 
to be made with others which were open to the défendants. In pass- 
ing upon the validity of the patent, two other processes were principal- 
ly considered, one for the molding of prism tiles, according to the 
Heidt patent, and the other for the rolling of prism plate, according to 
the Cummings. As to the one of thèse it was found that, while the 
prisms were of fairly sharp outline, the tiles were necessarily of lim- 
ited size, and, a number of them having to be assembled together and 
set in a métal frame to make up a skylight or window, not only did 
this add to the expense, but it detracted seriously from their commer- 
cial acceptance and efficiency. And, as to the other, it was pointed out 
that there was a difficulty in securing sharpness and accuracy of 
prisms, and that, having to be made thin, the plate could not be pol- 
ished, and had thus to be put on the market in a comparatively imper- 
fect condition. The process of the patent in suit by comparison over- 
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came thèse objections, tuming out a superior character of glass, with 
sharply outlined prisms, in large sheets, withoiit latéral or structural 
strain, and able to be properly annealed and polished. The same two 
processes are brought forward in this accounting, but are difïerently 
relied on. According to the complainants, the saving in cost over the 
manufacture of prism tiles furnishes the criterion by which the advan- 
tage to the défendants of the use of the patented process is to be de- 
termined, which is no doubt considérable. But, according to the de- 
fendants, rolled prism plate, made after the Cummings patent, is the 
one to be taken, this process beïng open to them, having been declared 
in Daylight Manufacturing Company v. American Prismatic Light 
Company, 142 Fed. 454, 73 C. C. A. 570, to be invalid ; judged by which 
there was no saving in cost of production, pressed prism plate and 
rolled prism plate in this respect being equal. But the method which 
is taken for comparison in any such case must not only be open to the 
pubhc, but also must be capable of equally satisfactory results. Mow- 
ry V. Whitney, 14 Wall. 620, 20 L. Ed. 860; Tilghman v. Proctor, 125 
U. S. 136, 8 Sup. Ct. 894, 31 L. Ed. 664 ; Coupe v. Royer, 155 U. S. 
565, 15 Sup. Ct. 199, 39 L. Ed. 3G3. And it must therefore in the case 
in hand hâve been adéquate to produce glass of similar character and 
value. Novelty Glass Works v. Brookfield, 170 Fed. 946, 95 C. C, A. 
516. But with regard to prism tiles, while structurally of the same 
quality as pressed prism plate, having the same clear and sharply eut 
angles, they hâve other disadvantages, by reason of which they cannot 
be considered as in the same category. It is true that it was thèse, 
rather than rolled prism plate, that pressed prism plate came in compé- 
tition with and displaced. But, having to be assembled and framed, 
prism tiles are not like the clear and unobstructed sheets of pressed 
prism plate, and do not therefore corne up to the standard required as 
the basis for comparison. The same is true also with regard to rolled 
prism plate, which is the other alternative. The décision adverse to 
this process was not made until December 11, 1905, and before that it 
could not be used without the danger of a lawsuit. But assuming that 
it was open for the whole period of infringement, and conceding that, 
in a gênerai way, rolled prism plate is of the same character as pressed 
prism, there can be no question that the quality is inferior, for which, 
if nothing more, there is the market price of it, and it is not therefore 
to be brought into comparison with pressed prism plate in cost of pro- 
duction, which at présent concerns us, any more than prism tiles are. 
Both thèse processes being thus found unavailable, it is not necessary 
to go into the vexed question of what it cost the défendants to pro- 
duce pressed prism plate, although, if it were material, the figures of 
Mr. Wadsworth would hâve to be taken, his testimony being most con- 
vincing, amounting to a démonstration, where that of the défendants' 
witnesses is very unsatisfactory, not to say inconsistent and contra- 
dictory. 

But the rejection of thèse processes, as a basis for determining the 
saving to the défendants by the use of the patented process, does not 
leave the complainants without remedy. The superiority of product, 
as shown by the price obtained, is equally a mea^ure of the advantage 
secured by it. Rolled prism plate, as we hâve seen, is the nearest in 
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character; but pressed prism plate was worth a great deal more, and 
the différence in price was thus what the défendants got by the prac- 
tice of the one process over the practice of the other. The situation 
is not unUke that in Novelty Glass Company v. Brookfield, 170 Fed. 
9i6, 957, 95 C. C. A. 616, where the complainants were awarded tlie 
entire profits derived from the sale of articles made by the défendants 
on the infringing machines, it being shown that articles made by the 
use of other machines which were open to them were not salable. The 
défendants hère by using the patented process were able to produce 
glass for which they got just so much more than they got for glass 
made by the Cummings process, and the différence was the saving or 
advantage to them ; the cost of production in each case being substan- 
tially the same. The average selling price of the défendants' pressed 
product was 26 cents a square foot, and the average price in the mar- 
ket of rolled prism plate was not to exceed 12 cents, the défendants 
contracting to sell their whole product to the 3-Way Prism Glass Com- 
pany as low as 8 and 10 cents. This was a gain of 14 cents a foot. 
And as 90,308 square feet of salable glass was manufactured, and we 
are dealing not with the question of profits, but with the relative value 
of the product made, the total gain to the défendants, on this basis, 
from the use of the patented process, was $12,643.12 — that is to say, 
90,308 times 14 — to which extent, in any event, they must account. 
There is nothing of this, it is to be noted, to be attributed to the wir- 
ing, nor to the fluted or lenticular back, of which something is made 
in the évidence. Thèse features no doubt contribute to the market 
value of prism glass where they are used. But in the figures named 
the prices for glass of that character are not taken, but only the price 
of plain pressed prism plate. 

But this is not ail for which the défendants should account. They 
are liable by way of damages for the sales, if any, which the complain- 
ants lost ; and they sold some 57,591 square feet, which, if the patents 
had been respected, the complainants, in ail probability, would them- 
selves hâve sold. The complainants and the défendants were the only 
parties engaged in the manufacture of pressed prism plate, and were 
in direct compétition for the trade, the complainants being abundantly 
equipped to take care of whatever trade there was. It is reasonably 
certain, therefore, that, if the défendants had not sold this glass, the 
complainants would. The comparative diagram made by Mr. Wads- 
worth demonstrates this, the sales made by the complainants increas- 
ing as those of the défendants fell off, and going up with a bound, 
notwithstanding the augmented price v/hen the injunction eut off the 
infringement. Something, it may be, is ordinarily to be allowed for 
business enterprise, by which goods are advertised and pushed ; ail 
that one party disposes of not necessarily being taken away from the 
other. But in the face of the showing made this can hardly be held 
to apply hère. The trade in this character of glass was within narrovv 
lines, being confined to the two parties before the court. It was not 
as in Brookfield v. Novelty Glass Company, 170 Fed. 960, 95 C. C. 
A. 516, where there were others in the field. That profits of which 
the holder of a patent has been deprived by reason of lost sales due 
to infringement are a proper subject of damages there can be no doubt. 
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Covert V. Sargent (C. C.) 38 Fed. 237 ; National Company v. Elsas, 86 
Fed. 917, 30 C. C. A. 487 ; Rose v, Hirsh, 94 Fed. 177, 36 C. C. A. 
132, 51 L. R. A. 801 ; Kinner v. Shepard (C. C) 107 Fed. 953 ; Goulds 
V. Cowing, 105 U. S. 253, 2G L,. Ed. 987. And in tlie présent instance, 
if tlie complainants had not been interfered with, they would liave been 
large. The priées which the complainants established early in 1904, 
when they first offered pressed prism plate to the trade, varied from 
42% to 60 cents a square foot, according to the size of the sheet, and 
whether canopy or skylight, or eut to order, or in car load lots, thèse 
priées being a little less than the mean average price for prism tiles. 
While the infringement was going on, however, thèse figures were eut 
nearly one-half, and sales made as low as 18-/» cents, although by far 
the largest quantity was sold at 331/3 cents. And, when the défend- 
ants were enjoined, the priées were put back to where they were before, 
notwithstanding which advance, as already stated, the sales largely 
increased. It is fair to assume, therefore, that, except for the infringe- 
ment, the priées originally established would hâve prevailed, the aver- 
age of which was about -50 cents, at which there was a profit to the 
complainants of some 42 cents above.the factory and other costs, which 
were about 8 cents. And this on the whole quantity sold by the de- 
fendants— -57,591 square feet— would aniount to $24,188.23. To this 
sum the complainants are entitled by way of damages for profits lost 
on sales of which they were deprived. 

This also suggests another source of damage of which they may 
further complain. If, except for défendants' infringing compétition, 
the complainants would hâve been able to maintain prices at the fig- 
ures which they started out with, and to which they subsequently re- 
turned when the infringement was stopped, they are entitled to be re- 
couped for the loss' which ensued by reason of the low prices to which 
they were forced to corne down. As is said in Yale Lock Company v.. 
Sargent, 117 U. S. 536, 6 Sup. Ct. 934, 39 L. Ed. 954: 

"Réduction of prices and conséquent loss of profits, enforced by infringing 
compétition, is a proper ground for awardiug damages." 

And there are numerous other cases to the same efïect. Boesch v. 
Graff, 133 U. S. 697, 705, 10 Sup. Ct. 378, 33 L. Ed. 787 ; Creamer v. 
Bowers (C. C.) 35 Fed. 206 ; Kinner v. Shepard (C, C.) 107 Fed. 952. 
The sales of the complainants during the year 1905, as to vidiich alone 
claim on this account is made, amounted to 36,283.6 square feet, and 
they were made at prices ranging ail the way from 54 to I8-/9 cents, 
the total amount realized therefrom being $11,780.28. But at 50 cents 
a foot, at which, as we bave seen, it is reasonably certain that the same 
quantity and more could hâve been sold, the complainants would bave 
received $18,141.30, a loss of $6,361.03, directly due to the low prices 
which the défendants forced. It is said that, while the complainants 
were selling 36,283.6 square feet, the défendants sold but 3,853, by 
which it is not possible that any such damage was donc. But this does 
not State the whole case. The fact that the complainants reduced 
their prices, and were compelled to do so because the défendants were 
in the market at lower figures for the same goods, clearly appears, and 
the défendants are chargeable with the consec[uent loss to the coni- 
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plainants, regardless of the quantity of goods sokl by them durinp," tliat 
time. That the complainants' sales increased while the défendants' 
fell off may well hâve been due to the réduction in price which the com- 
plainants made, which, with the monopoly of the market by reason of 
their patents, if no infringing goods were put ont, would not hâve 
been required of them. 

As the resuit of thèse conclusions, the défendants must therefore 
account : 

(1) For the gain or saving wblch tliey hâve made hy 
the use of the patentée! process over otliers wlileh 
were open to them, produciug the same charaeter 

and grade of glass ?12,G43.12 

(2) For damages 

(a) By reason of sales of wlik-h the complainants 
were deprived, and hy which tliey would ha\'e prof- 

ited to the extent of $24.188.22 

(h) For the loss of profits occasioned by the réduc- 
tion in priées, compelled by the infringement (),.'ÎG1.02 30,549.24, 

Making tlie tobil amount for which the défend- 
ants are liable $43,192.3(). 

It is urged by the complainants that the damages .should be trebled 
under the power given by the statute. Rev. St. §§ 4919, 4931 (U. S. 
Comp. St. 1901, pp. 3394, 3395). But there seems to be no occasion to 
carry the case to that extrême. 

It is urged, on the other hand, by the défendants, that fuU costs 
should not be given, only two of the three patents relied on being up- 
held, and one claim of the method patent not having been infringed, to 
say nothing of the claim of the machine patent, which Vifas abandoned 
in the course of the suit. But it does not appear that the expenses to 
which the défendants were put were increased to any appréciable ex- 
tent by reason of the patent or claims which went ont, and, if so, 
there would seem to be no occasion for withholding a part of the 
costs, and the défendants' one exception which goes to this question 
is overruled. But the complainants' exceptions, so far as the mas- 
ter's report is at variance with this opinion, are without further spéci- 
fication sustained. 

Let a decree be entered in favor of the complainants for $43,192.36, 
with costs. 



STANDAKD MACH. CO. v. EAMBO & REGAR, Inc. 

(Circuit Court, E. D. Pennsylvania. August 11, 1010.) 

Ko. 43. 

1. Patents (§ 328*) — A^\liditt— Cikcular Kxittixo JIaoiiine. 

The Houseman patent, No. 774.473. for a circular knittiug maclilne, 
claim 22, which is a broad funda mental claim, in ^-iew of the prior art, is 
unwarranted, and vold for antiel])ation. 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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2. Patents (§ 72*) — Validity — Anticipation. 

A patentée cannot avoid anticipation of broad clalms by showing the 
présence in the alleged anticipatory device of éléments which would not 
obviate infringement of sucli broad claims. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 86-91 ; Dec. Dig. 
§ 72.*] 

3. Patents (§ 328*) — Anticipation— Ciecular Knitting Machine. 

The Wilcomb patent, No. 645,676, for a circular knitting machine, 
claims 4 and 8, which are substantially for a thread catcher, whlch en- 
gages such threads as are at times inoperative vvhen knitting striped or 
reiuforced worlc, are broader than the Invention of the patentée, and vold 
for anticipation in the prier art. 

In Equity. Suit by the Standard Machine Company against Ratnbo 
& Regar, Incorporated. On final hearing. Decree for défendant. 

Harding & Harding, for complainant. 
Wilmarth H. Thurston, for respondent. 

BUFFINGTON, Circuit Judge. This bill charges infringement of 
claim 22 of patent No. 774,473, granted November 8, 1904, to House- 
man, and of claims 4 and 8 of patent No. 645,676 granted March 20, 
1900, to Wilcomb. Both patents concern circular knitting machines. 
Such machines hâve two cylinders, one carrying the needles, and 
called the "needle-cylinder," the other carrying the cams, and called 
the "cam-cylinder." The cams operate on the butts of the needles, 
and cause them to reciprocate longitudinally and consecutively, and 
thereby receive the yarn in their hooked ends, and then draw such 
looped yarn through the loop of the previous course. The fabric ad- 
jacent to the needles lies over the end of the needle-cylinder, and, as 
the ends of the needles pass below the cylinder end, they shed the old 
loop and pull the new one through it. Hence it will be seen the great- 
er the needle reciprocation the longer the loops will be. Such varia- 
tion is determined by the distance between the top of the needle-cylin- 
der and the lowest point of the stitch cam. This lengthening of stitch 
produced what is termed fashioning or the shaping of the stocking to 
conform to the calf of the leg. 

Addressing ourselves, first, to the Houseman patent, we note that 
fashioning was well known and successfully practiced in circular ma- 
chine knitting. We find examples of mechanism, therefore, for ex- 
ample, in the patent of Coburn, No. 395,314, of January 1, 1889, where 
as shown in figure 2 there are "inclines, H, which inclines correspond 
with inclines, I, in the lower end of the needle-cylinder, and the cylin- 
der rests on said ring, so that by turning the ring or annulus the nee- 
dle-cylinder may be raised or lowered." While, as stated, the device 
"is particularly designed to control the position of the needle-cylinder 
vertically, so as to gradually lengthen and shorten the stitches in knit- 
ting a tubular web for a stocking to the end that such tubular web 
may be formed to fit the leg and foot of the wearer," yet it will be 
observed that the incline or eccentric by which this is accomplished is 
fixed and nonvariable. Of the same gênerai type is patent No. 529,508 

•For other cases see same topio & % number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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of November 20, 1894, to Stewart, wherein as said by respondent's ex- 
pert : 

"Cam 14 has an eccentric surface gradually increasing in radius ail the 
way around from the lowest to the highest point (praetically llke the Coburn 
construction)." 

It will be thus seen that thèse types of machines, while they fash- 
ioned the stocking leg by a range of stitch, were Hmited in such range 
and in its progressive size by the fixed nonvariable character of their 
inclines, which were intégral, inséparable parts of the machine. In the 
patent of Hemphill, however, No. 629,503 of July 25, 1899, we find a 
departure from this nonvariable eccentric practice. It is true Hemp- 
hill's machine was for knitting half hose, in which there is no fashion- 
ing, but its significance lies in the fact that his mechanism is addressed 
to lengthening the stitch. And, while he uses this loop lengthening 
in the heel and toe of half hose to permit the use of an additional or 
reinforcing thread, it is substantially the same loop lengthening which 
when used in knitting the leg of a stocking permits fashioning. In his 
device Hemphill embodies in the same roller removable and change- 
able members, whereby the level of the needle-cylinder is changed in 
order to affect the length of stitch in the heel and toe portions of half 
hose. This is donc by means of two eccentric cam surfaces, one for 
the heel and one for the toe, each of which are detachably mounted 
on the cam-roller. Now, to our mind, this construction so suggestive- 
ly disclosed the gênerai principle of adapting, in circulât machine knit- 
ting, a cam-roller to adjustable, and therefore, if desired, variable ec- 
centric capacities, that thereafter no one could monopolize that gêner- 
ai idea or cover ail means for accomplishing such resuit. Indeed, were 
the question of the patentable novelty of what even Hemphill did now 
before us, we would feel impelled to give due weight and regard to 
the fact that the gênerai principle of obtaining variable effects in the 
same mechanism from eccentric variation therein was a prior mechan- 
ical principle and practice for which it suffices to refer to the Jones 
patent. No. 284,860, dating back to 1883, for a variable cam adapted 
"to increase or diminish the circumferential extent of this swell by the 
adjustment of one of the plates so that the cam may bave a longer or 
shorter swell on the roller or other object which the cam has to ac- 
tuate." 

Without then discussing the testimony relative to other phases of the 
prior art, we inquire as to what advance Houseman made therein, and 
especially what he was entitled to claim in view of his disclosure. His 
improvement, stated in his words in his spécification, is : 

"A quadrant of this cam-roller is partially eut away and tliere is inserted 
a portion in eccentric with the remainder of the cam-roller. This pièce or por- 
tion m is secured by the screw, m', workiug in the slot, ni^, By n)oving this 
portion in and out the slot the eccentrlclty may he varied. In order, how- 
ever to prevent a ledge being fornied at the point of juucture of the inserted 
portion with the remainder of the cam-roller M at the point where in the 
rotation of the cam-roller M the follower, l~, passes this point, I form the slot 
in a Une at right angles to a line drawn from this point to the center of the 
cam-roller, and thus with any outward or inward motion of the pin, m', the 
juncture of the main ijortion of cam-roller M and the portion m are at the 
same level. ïhe follower, l^, is made of such width as to cover both the i^or- 



IGO 181 FEDERAL EEPOETEll. 

tion, m, and the main portion of tlie cam-roUer at tlie point where tbe eccen- 
trie quadrant is inserted." 

Accepting as correct the contention of complainant's expert that 
Houseman vvas granted protection for tliis spécifie device in claim 23 
wliich reads as foUows : "In a circular knitting machine, in combina- 
tion, a needle-cylinder, supported so as to be vertically movable, a. 
roller having a portion thereof eut away, a pièce inserted therein ec- 
centric with the remainder of the roller and adjustable thereon in a 
line at right angles to a line from the juncture of the inserted pièce and 
main portion of the roller at the periphery to the center, means to ro- 
tate said roller and connection between said roller and the needle- 
cylinder support" — we next inquire whether in addition thereto he was 
entitled to the protection of claim 22 hère in controversy. That claim 
is a broad one, and, if sustained, would close the door against any one 
seeking to vary his cam-roller through an adjustable eccentric portion 
of any kind or in any way. We cannot countenance such a resuit. 
The improvement of Houseman was not fundamental. There is no 
proof of its great utility or its gênerai adoption or of its supplanting, 
when used, other forms of circular knitting machines. Claim 23 pre- 
sumably afforded complète protection for the only form of device, 
Houseman disclosed and to make such a subordinate device a means 
of burdening a successful industry through a broad, fundamental 
claim would to our view pervert the avowed purpose of the patent law 
which is to encourage, and not to throttle, improvements. We are 
therefore of opinion that claim 33 was unwarranted and should be ad- 
judged invalid. 

We next turn to the patent of Wilcomb No. 645,676, of March 30, 
1900, which as we hâve seen is also for a circular knitting machine. 
The fourth and eighth claims are by this bill alleged to infringe. They 
are substantially for a thread catcher which engaged such threads as 
at times were inoperative when knitting striped or reïnforced work, 
and thus prevented entanglements. 

Wilcomb describes as follows the object he had in view: 

"My invention relates to circular-knitting macliines of that class in wliicli 
a plurality of threads are fed to the needles to produce striped or reïnforced 
work and in which the threads tlirown ont of work renia in attached to the 
Inner side of the tubular fabric. It Is the object of my invention to provide 
means for taklng care of the threads which are ont of work and which in the 
oontlnued révolution of the machine hecome twisted and entangled, tending 
to draw the fabric up through the cylinder and iuterfering with the success- 
ful working of the needles and also drawing and distorting tlie Joops, of the 
fabric where the threads arQ attached to it or breaking tlie thread away from 
the fabric In case of tender yarn. My invention is designed to obviate thèse 
dlfflculties and defects by providing a thread-engaging device wldch in the 
révolution of the machine engages the loosely-attached inactive tliread and 
draws it to the center of the cylinder where it is held, &o as to prevent it 
from interfering with the work." 

The means by which he accomplishes this object are, as disclosed in 
his patent, as follows : 

"My invention consists of a take-up flnger or thread eUgaging and nieasur- 
ing device, F, arranged to worl^ iuslde of the needle circle, having a scroU 
form, tlie longer curved end 4 of the scroU reaching ont near to the needle 
row just back of the thread feeds. This end of the thread-engaging device or 
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scroll I prefer to jîive a slight eurve npwavd to eiiable it more rpjulily to pass 
above the tbread tliat is attached to tlie faliric lu the flrst few révolutions of 
the machine after the thread has been thrown to the center of the cyllnder 
by belug caught by the engaging device as shown in Fig. 1. The smaller 
curved end or eye, 5, of the scroll worl'LS approximately in the center of the 
circle of needles. As the cam-rlng revolves this thread finger or scroll en- 
gages the loosely-attached thread extending from the thread-guide to the fab- 
ric and draws it to the center of the neertle-cylinder to the small part of the 
scroll, thereby drawing the yarn from the s^pool or supply. ïhis thread-finger 
is set slightly above the top of the needle-cylinder, so that the thread-finger 
will pass above the thread where it is attaclied to the fabric, and at each rév- 
olution of the machine the thread is jjassed underiieath the tbread-finger, pre- 
venting the fabric from lifting. As tiie fal)rie feeds doivn through the cylin- 
der more yarn is drawn from the supj)ly end, and this strand or ail tliese 
strands are held faut and never beconie shiclv or interf(>re wltb the worlj. 
When any of thèse inoperative threads are lirou^ht into action again, the loop 
end is still held by the scroll until the needle has drawn the new thread into 
the body of the fabric, when tbe long upturned eud of the scroll will imme- 
diately pass above this i)art of tbe thread, and tbe continned révolution of 
the machine will allow the loop (both ends of whicli are now attached to the 
fabric) to slip off the small curved end of the scroll. This thread is now at- 
tached to the fabric in two places and hangs loosely on the inside of the fab- 
ric in the form of a loop. * * * !„ fiif, ^^se of a reinforced fabric where 
only one strand of thread is nsed in addition to the main thread this scroll 
opérâtes on this reinforcing-thread in the same manner, l;eei)ing it tant at ail 
times. preventing the thread from flying into engagement with the needles, 
and thus making imperfection,s in the fabric. * * * i (\q not wish to lini- 
it myself to an engaging device of the exact scroll-like form shown, as I am 
aware that surfaces of other forms wonld catch and hold the threads, and 
the scroll may be made in a manner différent from that shown. I bave illns- 
trated in Fig. 3 one instance of the manner in which the engaging device may 
be modifled, which figure shows the device in the form of a hook, E, of sub- 
stantially U-shape," 

Upon this device, several spécifie claims involving' the scroll-like 
structure were granted, of which claim 2 is an example, viz. : 

"In combination with a circular-knitting machine having multiple feed de- 
vices, a thread-engaging device having a scroll-like surface to engage the in- 
active or fioating tlireads on the inside of the fabric, substantially as de- 
scribed." 

None of such claims are hère in controversy, hut the claims involved 
are of much broader character, in that the thread-engaging devices 
hâve practically no limitation. Thèse claims are (4) "in combination 
with a circular-knitting- machine having multiple feed devices a thread- 
engaging device inside the needle row to guide and hold the inactive 
floating threads extending from the fabric to the feed out of engage- 
ment with the needles and adapted to release the thread when it is 
introduced to the needles again, substantially as described," and (8) 
"in a circular-knitting machine, in combination, a plurality of thread- 
carriers, and means to move one or more of said thread-carriers in 
and out of operative position, and a device within the needle-cylindei; 
adapted to catch and retain the thread to the carrier out of operative 
position." 

Now, it is clear that the only device Wilcomb disclosed was the scroll 
shaped one he described. Such a scroll shape he specifically outlined 
and in it he alleged his invention lay, and while in words we havs 
quoted above he properly guarded himself against modifications there- 
of, yet the fact is clear that nothing v/as disclosed in his spécification 
181 F.— 11 
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save the scroll-like structure. For this, as we hâve seen, he made 
claims, and such claims presumably protected him from any use there- 
of or of any substantial or équivalent reproduction. But such claims, 
as we hâve seen, are not alleged to be infringed by respondents, but 
complainant would hold them as infringers, because it is alleged they 
corne within the much broader scope of the claims in question which 
without limitation to a scroll-like structure covers in the fourth claim 
any "thread-engaging device inside the needle row" adapted to guide, 
hold, and release the inactive thread, and, in the eighth, "a device with- 
in the needle-cylinder adapted to catch and retain (return ?) the thread 
to the carrier out of operative position." We are thus brought face 
to face with the question whether the spécifie, scroll-like structure Wil- 
comb devised and disclosed to the public warranted him in claiming a 
monopoly over ail the thread-engaged devices covered by the broad 
claims hère involved. To our mind clearly not, and we think the dis'-' 
closure of the prior art strengthen such conclusion. For example, in 
Appleton's patent No. 425,362, of April 8, 1890, we hâve a circular- 
knitting machine. It has multiple feed devices and a thread-engaging 
device inside the needle-row. During the knitting for which it is 
adapted, namely, when a movable yarn-guide to control, an extra 
thread is employed in connection with a nonmoving yarn-guide which 
knits ail the time, its thread-engaging device guides and holds the in- 
active thread, and is adapted to release it when it is reintroduced to 
the needles. It is said, however, that such machine is limited to styles 
of knitting différent from Wilcomb's, and that it avails itself of ten- 
sion to accomplish its object. It should, however, be noted that Wil- 
comb also allèges his device is adapted to "reinforced work." But, 
ignoring such fact, it still remains that there is no limitation in either 
of thèse particulars, viz., tension or reinforcing work in the claims in 
controversy, and, if they are valid, an infringer could not, by embody- 
ing such features or capabilities to bis machine, thereby escape in- 
fringing. So conversely a patentée cannot avoid anticipation of broad 
claims by showing the présence of éléments which would not obviate 
infringement of his broad claims. Indeed as respondent's expert 
properly says: 

"Both clalm 4 and claim 8 of the Wllcomb patent might as well he predl- 
cated upon the construction shown in the Appleton patent as upon that spe- 
ciflcally shown in the Wllcomb patent itself." 

Moreover, the broad scope of those claims is such that standing by 
themselves they contain no limitations which preclude their applica- 
tion also to the thread-engaging device shown in the patent to Stew- 
art No. 451,703 of May 5, 1891, for a thickening thread-feed mechan- 
ism for knitting. Without, therefore, commenting further on other 
practices of the prior art, we are of opinion that in view of the in- 
stances cited, of the comparatively narrow sphère of Wilcomb's device 
with relation to the developed art of circular knitting, and to the ab- 
sence of proof of its gênerai adoption, he cannot sustain the claims 
in controversy. And, in considering thèse prior instances, we are not 
to be misunderstood as finding in them an anticipation of Wilcomb's 
scroll-like device. That would be a pertinent inquiry were the claims 
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for that spécifie device hère in question, but their relevancy consists in 
tlieir bearing on the broad, fundamental claims vvhich could only be 
sustained by ignoring the thread-engaging devices of the prior art 
entirely. While conceding for présent purposes, Wilcomb's right to 
thèse spécifie claims he made, it by no means foUows he is entitled to 
the broad ones hère in controversy. 

Let a decree be drawn dismissing this bill. 



PHŒNIX KNITTING WORKS v. BRADLEY KNITTING CO. et al 
(Circuit Court, E. D. Wisconsin. June 15, 1910.) 

1. Patents (§ 43*) — Patentability— Desigks. 

A design is patentable if it présents to tlie eye of the ordinary observer 
a différent effect froni anything that preceded it, and renders the article 
to which it is applied pleaslng, attractive, and popular, even if It is sim- 
ple, and does not shovi' a vvide departure from other designs, or if it is a 
combination of old forms. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 50; Dec Dig. 
§ 43.*] 

2. Patents (§ 45*) — Noveltt— Presxjmptiokt and Burden of Proof. 

A patent is prima facle évidence of novelty, and a party seeking to 
overthrow the presumption in its favor niust make a case so persuasive 
as to leave no room for doubt or controversy. 

[Ed. Note.^For other cases, see Patents, Cent. Dig. §§ 51-53 ; Dec. Dig. 
§ 45.*] 

3. Patents (| 328*) — Infringement— Design fob Nfxîk Scarf. 

The Mead design patent, No. 39,347, for a design for a neck scarf, was 
not anticipated and discloses patentable novelty ; also held inf ringed. 

In Equity. Suit by the Phcenix Knitting Works against the Brad- 
ley Knitting Company, J. J. Phœnix, W. B. Tyrrell, and W. H. Tyr- 
rell. Decree for complainant. 

This Is a suit in equity based upon a design patent No. 39,347, granted to 
one Mead June 9, 1908, for an original and omamental design for an article 
manufaetured, to wit, a neck scarf, which patent was thereafter, and before 
the alleged Infringement, duly assigned and transferred to the complainant. 
The bill sets up infringement by the défendants, and prays for an accounting 
and Injunction. The answer admits the eitizenship of the parties, the issu- 
ance of the design patent to Mead, dénies that Slead was the first or original 
inventer of the design covered by said patent, dénies infringement, dénies also 
that the alleged invention is patentable, and allèges that the said supposed in- 
vention and every substantial part thereof had been known to, used, and dis- 
closed in prior publications and patents of the United States long prior to the 
date of the alleged invention of Mead. Several patents are cited by way of 
anticipation, that the alleged invention and improvement set out in said pat- 
ent had been in public use and on sale in the United States prior to the sup- 
posed invention by Mead, and more than two years before the application for 
said letters patent was filed, and the names and addresses of several parties 
are given as having manufaetured and used the said neck scarf. Issue is 
joined by replication In the usual form. Evidence was offered by the défend- 
ants tending to show that the several neck scarfs bearing more or less resem- 
blance to the scarf of Mead had been manufaetured by différent people In dif- 
férent places. Thèse scarfs were for the most part expérimental, were none 
of them sold or offered for sale, but abandoned. Some of them were given 
away to operatives in the factory where said expérimental scarfs were pro- 

*For other cases see same topic & § NUiiBEE in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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fluced. Some of them are shown to bave beeu worn by tbe parties to wbom 
tbey were giveu : but tbe évidence is vague and uncertain as to tbe extent or 
cbaracter of sucb use. 

Winkler, Flanders, Bottum & Fawsett, for complainant. 
Erwin & Wheeler, for défendants. 

QUARLES, District Judge (after stating tlie facts as above). Sec- 
tion 4929, Rev. St. (U. S. Comp. St. 1901, p. 3398) provides : 

"Any person wlio bas invented any new, orisbial. and oruamental desi.irn 
for an article of inannfactnre, not Iviiown or used by otliers in tbis conntry 
before bis invention thereof. and not patented or described in any priiited 
publication in tlii.'î or any foreign conntry before bis invention tbereof, or 
more than two years prior to bis application, and not in public use or on sale 
In tbis conntry for more tban two years prior to bis application, unless the 
same is proved to bave been abartdoned, may, upon payment of tbe fées re- 
quired by law and otber due proceedings bad. tbe same as in cases of inven- 
tions or discoveries covered by section forty-eigbt hundred and eigbty-six, 
obtain a patent therefor." 

It was conceded that complainant herein is regularly engaged in tlie 
business of the manufacture and sale of a flat neck muffler known as 
the "Phœnix Mufiier," some of which are provided with serrated edges 
as shown by the exhibits and exhibited in the design of the patent in 
suit, some of which are provided with straight edges only, or other 
designs of knitting. Evidence was ofïered showing that the complain- 
ant had extensively advertised this scarf, and had sold asmany as 
150,000 dozen siinilar to the two scarfs introduced in évidence by 
complainant. The law is well settled, as stated by Mr. Robinson in 
his work on patents (volume 3, p. 737) : A design presenting a new ap- 
pearance to the eye and creating a demand for the goods on which it is 
impressed is patentable, although simple and resembling other de- 
signs. In Untermeyer v. Freund (C. C.) 37 Fed. 343, the law is stated 
as foUows: 

"If a design présents a différent impression upon tlie eye from anything 
that précèdes it, if it proves to be pleasing, attractive, and popnlar. if it cré- 
âtes a demand for tlie goods of its originator, eveu tliough it be simple and 
does not show a wide departure from otber designs, Its use will be protected. 
* * * A design requires invention, but a différent set of faculties are 
brought Into action from those required to produce a new process or a new 
macbine. In eacb case there must be novelty, but tbe design need not be use- 
ful in tbe popular sensé. It must be beautiful. It must appeal to tbe eye. 
Tbe distinction is a metaphysical one and difllcTilt to be put in words" — [cit- 
ing Gorbam v. Wbite, 14 Wall. 511, 20 L. IM. 73]. 

The test is the appearance to the ordinary observer, not to experts. 
Kraus v. Fitzpatrick (C. C.) 34 Fed. 39 ; Redway v. Ohio Stove Co. 
(C. C.) 38 Fed. 583. This is true even though old forms and familiar 
objects be combined. If the new design imparts to the eye a pleasing 
impression, such production is patentable. Eclipse Manufacturing Co. 
V. Adkins (C. C.) 44 Fed. 380 ; Smith v. Stewart (C. C.) 55 Fed. 483 ; 
General Gaslight Co. v. Matchless Mfg. Co. (C. C.) 139 Fed. 137. 

With thèse principles in mind, the patents set up by way of antici- 
pation, some being for neckties, some for stockings, neck, and chest 
protectors, do not disclose the design of the patent in suit. The fact 
that the art of knitting was old, that certain stitches employed were 
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old, that four-in-hand neckties were old, that varions scarfs were old, 
did not prevent Joseph Mead from furnishing a muffler of the design 
of the patent which was entitled to protection. The fact that varions 
éléments of this scarf were found in various other designs would not 
defeat his application. 

The court was strongly impressed while examining the complain- 
anf's samples and the various advertisements thereof in newspapers 
and magazines that there is something very attractive about complain- 
ant's design. It is difficult to describe the peculiar éléments which 
produce this effect. It may, in the language of the trade, be said to be 
"jaunty," "natty," "smart," "neat." Its lines are graceful. It is not 
the zigzag stitch alone, it is not the color nor the serrated edges, but 
what the French would call the "tout ensemble," that is responsible 
for this pileasing effect. Other scarfs hâve been exhibited showing 
various features that seem quite like the scarf of Mead; but they do 
not awaken the pleasing impression that is so marked in the complain- 
ant's design. Some are clumsy and coarse, and none of them approxi- 
mate the complainant's design as to the gênerai effect on the eye of the 
ordinary observer. 

There is another fundamental proposition of law which bas an im- 
portant bearing upon this controversy. A patent is prima facie évi- 
dence of novelty, and this presumption is of great weight. The party 
seeking to overthrow it must make a case so persuasive as to leave no 
room for doubt or controversv. Miller v. Handley (C. C.) 61 Fed. 
100; Mast, Foos & Co. v. Dempster Mfg. Co., 82 Fed. 327-332, 27 
C. C. A. 191. The unsupported oral testimony which will warrant a 
finding of prior use must be clear and satisfactory. It is always open 
to explanation. It ought to be suffîcient to establish such a use beyond 
a reasonable doubt. Barbed-Wire Patent, 143 U. S. 275, 12 Sup. Ct. 
443, 450, 36 L. Ed. 154; Deering v. Winona Harvester Works, 155 U. 
S. 286, 15 Sup. Ct. 118, 39 L. Ed. 153. Many other cases are cited 
by complainant's counsel which are equally persuasive. 

Applying thèse principles to the évidence in this case, I cannot find 
that the défendants bave discharged the burden which the law places 
upon them in such a case. ' It would be a waste of time to consider 
the évidence in détail. It will be remembered that some of the rules 
applied to mechanical patents are whoUy inapplicable to those for de- 
sign. In Untermeyer v. Freund, supra, the court say : 

"ïo speak of the invention as a coinbinatiou, or to treat it as such is to 
overlooii its peculiarities." 

In Smith v. Stewart (C. C.) 55 Fed. 481, the court say: 

"Such designs generally, if not uniformly, coutain notliing new except the 
appearance presented to the eye by arrangement of previously existing niate- 
rial, such as lines, scrolls, flower.s, louves, hirds, and the like. The eombina- 
tion, where several separate objects are eniplo.yed, need not be, and cannot be, 
such as this term signifies when applied to niacliiiiery. * * * ïlie objeot 
souglit in a design is il new effect upon the eye alone, a new ai)pearauce, and 
the several parts need not ha\e any other oonnectiou than is necessary to ac- 
complish this resuit." 

The scarfs manufactured by défendants appear to be close imita- 
tions of the complainant's scarfs. The addition of a V-shaped pièce 
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at the back of the neck, which is not disclosed either when the scarf 
is worn or packed in the box, will not relieve it from infringement. It 
is a mère mechanical adjunct which may improve the utility of the 
scarf by keeping it in place, but which contributes nothing to the ap- 
pearance of the design. 

I arn constrained to hold that the complainant's patent has been sus- 
ta:ined, and that the same has been infringed. 

An interlocutory decree will be prepared in accordance with this 
opinion. 



PHŒNIX KNITTING WORKS v. GEUSHLAW. 

(Circuit Court, E. D. Pennsylvania. August 22, 1910.) 

No. 537. 

1. Patents (| 43*)— Patentabilitt— Designs. 

A design, to be patentable, must be new and original, but this require- 
meiit does not preclude the sélection and adaptation of an exlsting form, 
provlded It is more than the exercise of the imitative faculty and the re- 
suit Is in efCect a new création producing a différent efCect on the eye of 
the ordinary observer. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 50; Dec. Dig. 
§ 43.*] 

2. Patents (§ 328*) — iNrBiNOEMENT— Design fob Neok Scakp. 

The Mead design patent, No. 39,347, for a design for a neck scarf, hcld 
not anticlpated, valid, and infringed, on a motion for a prelimlnary In- 
junction. 

In Equity. Suit by the Phœnix Knitting Works against Samuel 
Grushlaw, individually and trading under the style of the Pennsylva- 
nia Knitting Mills, and also trading under the style of Penn Muffler 
Company. On motion for preliminary injunction. Motion sustained. 

Fraley & Paul, for complainant. 

Frank S. Busser and Hector T. Fenton, for respondent. 

HOIvLAND, District Judge. This is a bill in equity filed to restrain 
the défendant from infringing design patent No. 39,347, granted to 
Joseph Mead June 9, 1908, for "a new, original and omamental de- 
sign for neck scarfs," which patent was thereafter and before the al- 
leged infringement duly assigned and transferred to the complainant. 

The défendant does not deny the charge that he has been making 
a neck scarf in exact imitation of the one designed by complainant, 
but sets up nonpatentability, and for the purpose of establishing this 
défense at the hearing produced a number of articles which hâve been 
manufactured for the past 10 or 15 years, containing, as the défendant 
claims, the same design; that is, a design exhibiting the zigzag or 
herring bone stitch and the serrated edges. Among the exhibits pre- 
«ented by the défendant were a number of knitted sleeve blanks, which, 
it is claimed, in ail respects as to shape, zigzag stitch, and serrated edge, 
are exactly similar to the complainant's design, and of which the pat- 
ent in suit is an exact duplicate. A suit based upon this patent was 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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instîtuted in the Eastern District of Wisconsin, and after a final hear- 
ing, upon proofs submitted by both sides, Judge Quaries on June 15, 
1910, rendered a décision sustaining the patent. It is novv urged, how- 
ever, that the knitted sleeve blanks which contain the zigzag stitch, and 
serrated edge produced in évidence in the case at bar, were not sub- 
mitted in the Wisconsin case. An examination of the defendant's 
record, in the latter case, shows that a great niimber of articles were 
placed in évidence containing the very same design found in the knit- 
ted sleeve blank. The zigzag stitch and serrated edge are both shown 
in a girl's jacket, which was in évidence in the Wisconsin case. The 
zigzag or herring bone stitch appears both in the sleeve and in the side 
of tlie jacket, and the serrated edge distinctly appears in the front or 
side thereof. It is triie that the défendant hère has shown the use of 
the herring bone stitch, which necessarily produces the serrated edge, 
for a great number of years prior to the date of the patent, but there 
has been no exhibit which shows its use in exactly the same ornamen- 
tal style which appears in the design in question. The efïect upon the 
eye is entirely différent, and in design patents that is the test. It must 
be new and original, but this requirement does not preclude the sélec- 
tion and adaptation of an existing form, provided it is more than the 
exercise of the imitative faculty, and the resuit is in efïect a new créa- 
tion. Smith V. Whitman Saddle Co., 148 U. S. 674, 679, 13 Sup. Ct. 
768, 770, 37 L. Ed. 606. The court says : 

"The exercise of the inventive or origiiiative faeiilty is required, and a per- 
Bon caimot tie peruiltted to sélect an existing form and simply put it to a new 
use aiiy more than he could be permitted to take a patent for the mère double 
use of a machine. If, liowever, the sélection and adaptation of an existing 
lorm is more than the exercise of the imitative faculty and the resuit is la 
utîect a new création, the design may be patentable." 

Judge Quaries held that: 

"Tliere is something very attractive about the complainant's design. It is 
(lifficult to describe the éléments which produce this efCect It may In the 
langnage of the trade be said to be 'jaunty,' 'natty,' 'smart,' 'neat' Its llnea 
are graceful. It is not the zigzag stitch alone, It Is not the coior nor the ser- 
rated edges, but what the French would call the 'tout ensemble,' that is re- 
sponsible for this ploaslng effect. Other scarfs have been exhibited showing 
various features that seem quite like the scarf of Mead, but they do not 
awaken the pleasing impression that is so marked In the complainant's de- 
sign. Some are cluuisy and coarse, and noue of them approximate the com- 
plainant's design as to the gênerai effect on the eye of the ordinai-y observer." 

The same can be said of the exhibits presented in this case, especial- 
ly the similar design found in the knitted sleeve blanks and jacket. 
While they exhibit the zigzag or herring bone stitch and the serrated 
edge they are much more clumsy and coarse, and do not "awaken the 
same pleasing impression that is so marked in the complainant's de- 
sign." There is évidence of originality and invention in Mead's adap- 
tation of the herring bone stitch and serrated edge to the manufacture 
of thèse neck scarfs, and he is entitled to be protected. Otbers have 
used the same lines and the same stitch, but they have failed to pro- 
duce the same design and appearance, and that is the test. The real 
end to be attained is the impression upon the mind of the observer; 
that is, the appearance of the substance not in itself nor to an expert, 
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but to the eye of an ordinary observer. Gorham Co. v. White, 81 U. 
S. oll, 20 L. Ed. 731; Phœnix Knitting Works v. Bradley Knitting 
Ce, 181 Fed. 163. 

Our attention bas been called to a suit which bad been instituted on 
this patent in tbe Second Circuit at New York, and upon motion a 
preHminary injunction was refused by Judge Coxe. This, bowever, 
occurred prior to tbe final bearing in tbe Wisconsin case. Phœnix 
Knitting Works v. Bradley Knitting Co., supra. There bad been no 
adjudication of tbe patent at tbe time tbe question was before Judge 
Coxe. 

Tbe refusai of tbe New York Circuit Court to award a preliminary 
injunction under the circumstances is no sufficient reason for this 
court to withbold its restraining order after tbe patent bas been found 
to be valid on final bearing upon fuU proofs. Electric Mfg. Co. v. 
Edison E. E. Co., 61 Fed. 843, 10 C. C. A. 106. A preliminary in- 
junction against tbe défendant will be granted. 

Tbe défendant, bowever, insists tbat he will be able to show bis 
right to manufacture thèse neck scarfs as now made by bim, and tbat 
a preliminary injunction at this time will resuit in loss and damage. 
In order tbat be may be assured tbat be will be protected against any 
loss in case be is able to establish bis claim, tbe plaintifif will be requir- 
ed to file a bond in tbe sum of $10,000, conditioned for tbe payment of 
any damage which may resuit to tbe défendant by reason of tbe issu- 
ing of tbe injunction against bim. 

A decree may be prepared in accordance with this opinion. 



SHAW V. ROXERSFORD FOUXDRY & MAC*IIINE CO. 

(Circuit Court, S. E, D. Pemisylvauia. July 5, 1910.) 

Ko. 30. 

Patents (§ 328*) — Noveltt— Siiaft Couplino. 

Tlie Sliaw patent, No. 074,024, for a sliaft coupliiig:, is void for lacli of 
patentable novelty. 

In Equity. Suit by Frank Shaw against the Royersford Foundry 
& Machine Company. Decree for défendant. 

Parsons, Hall & Bodell, for complainant. 

Henry N. Paul, Jr., and Joseph C. Fraley, for respondent. 

JOHN B. McPHERSON, District Judge. Tbe patent in suit is No. 
674,034, granted May 14, 1901, to Frank Shaw, the complainant, 
for improvement in shaft couplings. The application was filed in 
April, 1896, and its course through the office was tedious and beset 
with difficulties. It belongs to tbe class of compression couplings, 
and consists of an inner sleeve which encircles the two shaft ends, 
and an outer shell or ring which clamps the sleeve tigbtly around 
the shaft. Both shell and sleeve were confessedly old in tbe art, 
and the applicant relied mainly, if not wbolly, upon the number and 
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arrangement of certain slots in the sleeve as the novel feature of his 
invention. But slotted sleeves also were old, and neither the num- 
ber nor the arrangement of his slots made any impression upon the 
Office. They were repeatedly decided to présent no patentable im- 
provement over the prior art, and in the final ruling upon this sub- 
ject the applicant acquiesced. Nothing need be added to the réf- 
érences in the file wrapper upon this subject. After numerous vicis- 
situdes the claims finally emerged in the form they novv appear, and 
the patent was allowed. The claims are as foUows: 

"(1) In a ehaft-coupling, the comliination with an outer shell eont-lsting of 
sections having tappring inner faces, and clamping means for atHusting the 
sections endwise toward each other ; of a shaft, and a sleeve for enclrcling 
the shaft, said sleeve being arranged wlthln the outer shell and having its 
inner face normally of less diameter than said shaft to he eneircled thereby, 
and being provided with substantlally longitudinal movable parts for engag- 
ing said tapering inner faces and the periphery of the shaft, said substan- 
tlally longitudinal movable parts having substantlally concave inner faces, 
and having portions thereof eonnected and additional portions thereof separa- 
■ble from each other, for permitting the sleeve to be expanded to encircle the 
shaft without change in the curvature of the inner faces of said movable 
parts, substantlally as and for the purpose described. 

"(2) In a shaft-coupllng, the combination with an outer shell consisting of 
sections having tapering inner faces, and claniping means for adjusting the 
Beetlons endwise toward each other; of a shaft, and a sleeve for enclrcling 
the shaft, said sleeve being arranged within the outer shell and haviiig its 
Inner face normally of less diameter than said shaft to be eneircled thereby, 
and said sleeve being formed with longitudinal substantlally eqnidistant slots 
extending froni one end face into proximity to the opposite end face, and 
thereby forming a plurality of longitudinal yieldiug parts eonnected together 
at one end of the sleeve, and having sulstantially concave inner faces, and 
l)eing also formed with additional slots extending alternately between the for- 
mer slots from said opposite end face of the sleeve into proximity to the for- 
mer end face of the sleeve for dividing said yiekling parts into yielding divi- 
sions or branches, the divisions or branches of each yielding part teing eon- 
nected at the free end of said part, and said parts and their divisions or 
branches having their portions on opposite sides of said slots separable from 
each other, for permitting the sleeve to be expanded to encircle the shaft 
witliout change in the curvature of the inner faces of said movable parts and 
their divisions or branches, substantlally as and for the purpose set forth." 

The défendant is charged with contributory infringement in mak- 
ing slotted sleeves of l^/ie inch gauge. It will be seen that the 
claims are for a combination of three éléments: (1) A particular 
kind of shell; (2) a shaft; and (3) a particular kind of sleeve. It 
is clear that the shell described was old ; that a .shaft was old ; that 
slots in the sleeve were old ; and that the proposed combination 
of an old shell, an old shaft, and a slotted sleeve ofïered. nothing 
new to the art. The applicant showed six slots in place of four, 
although there is nothing in the spécification or the claims to con- 
fine the number to six, but the Office refused to consider this as pat- 
entably novel, since nothing new was accomplished by the larger 
number or by the slightly différent arrangement. This éliminâtes 
everything in both claims except one feature of the sleeve that bas 
net been referred to. If this feature is also old, it is hopeless to 
look for novelty in the patent. The sole point upon which the va- 
lidity of the invention can be argued with even a faint expectation 
of success is that the sleeve bas "its inner face normally of less 
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diameter than said shaft to be encircled thereby." Of course, the 
principal object of such a construction is to make it barder to force 
the sleeve over the shaft — or to force the shaft ends into the sleeve — 
and thus to make the grip of the couphng more effective. This resuit 
seems fairly obvions without the possession of spécial skill in any 
art. To take a familiar instance, the more tightly the joints of a 
fishing rod fit into one another, the less likely they are to discom- 
mode the angler by slipping apart. Numerous other examples msght 
readily he given, but I think the fact may be assumed without illus- 
tration. It is not surprising, therefore, to find a well-established 
shop practice in the very art now in question, which antedated the 
patent by a good many years, and took advantage of the physical 
fact referred to. The défendant bas proved beyond reasonable doubt, 
I think, that such a practice existed, and that sleeves of compression 
couplings were often bored less in diameter than the shaft for which 
they were intended. In the face of the évidence, I do not see how 
it is possible to support an opposing contention, and, if this fact bas 
been established, nothing remains of the patent. The complainant's 
expert admitted without qualification that a structure would not in- 
fringe which responded to the claims in every other particular if the 
shaft corresponded in diameter precisely to the internai diameter of 
the sleeve. If, therefore, it was common practice before Shaw ap- 
plied for bis patent to bore the sleeve less in diameter than a shaft 
of the same gauge, it seems to follow irresistibly that there was no 
novelty in this remaining feature of the patent. 

Much else might be said in reply to the complainant's case, but 
ï do not think it necessary to continue the discussion. Other branches 
of the argument bave been lucidly dealt with in the brief of de- 
fendant's counsel, and it would be difficult to say anything new 
thereon. It is just possible that the patent might be saved by con- 
fining it to the précise number and arrangement of slots shown in 
the drawings. The spécification and the claims are too broad to 
be sustainable in vievv of the prior art, but, if they can be limited 
by the drawings, the patent might stand for the particular construc- 
tion shown in the illustrative figures. But in that event the défendant 
■does not infringe, for its set of slots differs in arrangement from 
the set of the drawings and the resuit would in like manner be the 
dismissal of the bill. I am convinced, however, that the patent should 
not bave been granted, and I prefer to put the décision upon the sin- 
gle ground that no patentable novelty appears in the application. 

A decree may be entered dismissing the bill, with costs. 
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McCASKET REGISTER CO. v. DIVENS. 

(Circuit Court, W. D. Pennsylvania. August 11, 1910.) 

No. 53. 

Patents (§ 328*) — Infringement^-Account-Reccbding Appliances. 

Tlie McCasltey pateut. No. 783,126, for account-recordlng appliances. 
In View of the prior art, must be limited to the new and précise devices 
sliown in the drawings and described in the spécification. As so con- 
strued, helci not infringed. 

In Equity. Suit by the McCaskey Register Company against John 
R. Divens. Decree for défendant. 

Edward R. Alexander and John H. Roney, for complainant. 
Bond & Miller and Clarence P. Byrnes, for défendant. 

ORR, District Judge. Complainant allèges infringement by the de- 
fendant of letters patent of the United States No. 783,126, issued to 
Perry A. McCaskey on February 21, 1905, for improvements in crédit 
account appliances, and now owned by the complainant. The défenses 
are invalidity and noninfringement. The évidence discloses that the 
patent is a late one in a crowded art. That the patentée was aware of 
this appears f rom the following quotation from his spécification : 

"This Invention relates to Systems for keeping records of crédit sales of 
tnerchandlse and also the cash payments thereon ; and the invention has réf- 
érence particularly to the apparatus and appliances for carrying ont the Sys- 
tems. The objects are to Improve crédit Systems that are carrled out by 
means of duplleate account-slips or bills and bill-holders in lieu of regular 
sets of account-books, and to improve the varions means employed for carry- 
ing out such Systems as referred to above, so that the apparatus and appli- 
ances therefor may be conveniently handled and at the same time be tnex- 
pensive in first cost and economical in use. WIth the above-mentioned and 
other objects In view, the invention consists iu improved apparatus and ap- 
pliances whereby crédit accounts may be recorded and kept, in the novel 
features of construction of the apparatus and appliances comprised in the 
means for carrying out the crédit System, and in the novel combinations and 
arrangements of parts, as hereinafter particularly described and pointed out 
in the appended claims." 

Out of the 22 claims of the patent the complainant has selected four 
which the défendant is charged with infringing. They are as follows: 

"2. Account-reeording appliances, including a franie and plvoted bill-hold- 
ers provided with a yoke for temporarily preventing pivotai movements of 
the bill-holders relatively to the frame." 

"13. Account-reeording appliances, Including pivoted bill-holders, bill- 
clamps mounted on the bill-holders, tab-holders attached to the bill-clamps 
near the free ends thereof, and index tabs mounted on the tab-holders." 

"15. Account-reeording appliances, including a bill-holder frame, bill-hold- 
ers mounted on the frame and having pairs of apertures therein, bill-clamps 
mounted oppositely on both sides of the bill-holders and having members ex- 
teuding through the apertures to opposite sides thereof, and rubbing-stripa 
on the bill-holders in pairs on opposing holders and co-operating one with an- 
other." 

"22. In account-reeording appliances, the combination, with a plurality of 
pivoted bill-holders, of a plurality of bill-clamps mounted on the holders, tab- 
holders attached to the bill-clamps, and index tabs attached to the tab- 
holders." 

*For other cases see same topic & § humbbk in Dec. & Am. Digs, 1907 to date, & Kep'r Indexe» 
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It is difficult to fine! anything in the apparatus described in suit, ei- 
ther by way of combination or otherwise, which is essentially diiïerent 
from that found in prior patents. Snch ap]jaratus is simply a loose- 
leaf book set up in a cabinet. Upon the leaves are means such as clips 
for attaching the account sHps (which are loose pièces of paper) there- 
to in divers spaces made by partition strips fastened to and made part 
of each side of each leaf. The book of leaves may be taken ont of the 
cabinet and placed in a safe. The pivotai movement of the leaves may 
be prevented by using a yoke, a clasp, or some équivalent device. In 
the United States patent No. 634,713, issued to Yorger and West under 
date of October 10, 1899, there are hinged or pivotai leaves to which 
bills or accounts are fastened, set up in a cabinet. The "bilhng-leaves" 
as therein named, and the frame to which they are attached, may be 
removed from the cabinet. While that patent shows clips upon one 
side only pf the leaves, yet the United States patent No. 661,710 issued 
to Braddpck November 13, 1900, shows means for retaining the bills 
against the leaves by tape, band, or cord extending through holes in 
the leaves, and thus operating on both sides. In United States patent 
No. 708,230, issued to J. T. Huber September 2, 1903, there are shown 
wire clips extending through each leaf and operating on both sides to 
hold sales slips. Perry A. McCaskey was also named as patentée in 
United States patent No. 717,247, under date of December 30, 1902, 
for a credit-accounting appliance. It shows clamps with legs inserted 
in holes extending through the leaves or bill-holders. It shows also 
the partition strips or rubber strips, which like the clamps are only on 
one side of the leaf. Practically ail that McCaskey accomplished in 
his later patent was the duplication of clamps and partition strips on 
opposite sides of the leaf. There are so many ways that the pivotai 
movement of the leaves can be prevented that it would prolong tbis 
opinion unreasonably to show ail the yokes or clasps to be found in 
the prior art as shown by the évidence, which perform the same func- 
tion as that of McCaskey. The yoke used by défendant is found 
in United States patent No. 639,031, issued to Hall December 12, 
1899. Nor is it at ail necessary to do more than say that the évidence 
is clear that it is old in the art to attach a tab or tab-holder to a wire 
loop or clip. 

In view of the foregoing, it does not appear necessary to consider' 
the claims in suit separately or at length. They must be limited to the 
new and précise devices as shown in the drawings and described in 
the spécification. Boyd v. Janesville Hay Tool Co., 158 U. S. 360, 
15 Sup. Ct. 837, 39 L. Ed. 973. It is not enough that there may be a 
duplication of parts (Burnham v. Union Mfg. Co., 110 Fed. 765, 49 
C. C. A. 163), or a ditïerent arrangement of parts (Florsheim v. Schil- 
ling, 137 U. S. 64, 11 Sup. Ct. 20, 34 L. Ed. 574), even if there should 
be a better resuit (Union Co. v. Keith, 139 U. S- 530, 11 Sup. Ct. 621, 
35 L. Ed. 261). Defendant's account register does not embody any 
features to be found in complainant's which are not found in the prior 
art. There is no infringement. 

The bill should be dismissed. Let a decree be drawn. 
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ARJrSTRONG V. P.ELDING BROS. & CO. 

(Circuit Court, D. Coimecticut. July 13, 1910.) 

Xo. 1,217. 

Patents (§ 326*) — Ik.junotion Agaisst Infgiscement— Violation— Att.vcii- 

MENI rOB CONTEMPÏ. 

A défendant, charged with contenipt for violation of an injunction 
against Infrlngenient of a patent, is entitled to ail tlie riglits of one 
cliarged wltti a criminal offense, and a court of equity wlll not grant an 
attacliment for contempt in sucli case, if the violation of ttie injunction Is 
to a rea.sonable extent uncertaln. 

[Ed. Note.— For otlier cases, see Patents, Cent. Dig. §§ 613-619; Dec. 
Dig. § 326.*] 

In Equity. Suit by Benjamin L. Armstrong against Beldinç Bros. & 
Co. On motion for attacliment in contempt. Motion denied. 
See,' also, 178 Fed. 554. 

Gifford & Bull and Ernest Chadwick, for complainant. 
Robert B. Honeyman and A. Parker-Smith, for défendant. 

PLATT, District Judge. A court of equity does not attach a de- 
fendant for contempt of an injunction forbidding the infringement 
of patent claims when the violation of the injunction is to a reason- 
able extent uncertain. The défendant is entitled to ail the rights which 
belong to one charged with a criminal offense. The violation must be 
obvious to the sensés and apparent upon mère inspection. 

At the hearing complainant conceded that the making and sale of 
Exhibit Defendant's Contempt Package only violated claim 1 of the 
Schroeder patent, 546,251. That claim has been held by this court 
and by the Circuit Court of Appeals to be entitled to a liljeral con- 
struction, but there has been no intimation that such liberality would 
ever be extended into prodigality. It certainly has to do with a struc- 
ture which must be something more than a wrapper for a skein of 
silk. The device must be so constructed as to bave not only "a folded 
casing embracing the skein," which would be a silk wrapper pure and 
simple, but that casing must be "provided with a bearing pièce," and 
that bearing pièce must be "folded upon itself " so as to form a "bear- 
ing for the skein," and "a partition between the sides of the skein," 
and must be "permanently attached to one only of the opposite sides 
of the casing." 

The spécifications of the patent which contain this claim go, with 
some minuteness, into a description of the bearing pièce or core, as 
it is indiscriminately termed, and make it clear that something more 
was in the patentee's mind than a folding of the casing upon itself. 
A\ï the interested parties know that the sympathy of the court is with 
the complainant, but, after a strong effort to suppress that sympathy, 
it still seems impossible to rid oneself of a suspicion that the Exhibit 
Defendant's Contempt Package has been evolved as an ingénions éva- 
sion of the letter of the claim ; but, whether so or not, it has such 
marked différences from the offending package, made under the Bon- 

*For other cases see same topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ner patent, which was enjoined, that it would be mijust to décide the 
very délicate questions which instantly spring up before one's eye with- 
out a full hearing and thorough investigation. Contempt proceedings 
are not adapted to such an examination. 

Without préjudice to complainant's rights to adopt such further 
proceedings as he may deem advisable, the motion for attachment is 
denied. 



In re AUGSPURGER. 
(Blstrlct Court, S. D. Ohlo. December, 1909.) 

1. Bankrtjptcy (§ 407*) — False Statement — Coistcealment of Debts — Re- 

fusai OF Dischaege. 

Where at the time a ttankrupt made a statement to a commercial agency 
for crédit, he had received $3.500 from hls father and $1,585 from his 
wlfe, for both of which he had glven notes, neither of which he dls- 
cloped In such statement, but included them In his llst of credltors in his 
assignment for the beneflt of credltors, and also in his bankruptey sched- 
ules. and about the time he made an assignment in trust for the beneât 
of hls credltors, he further acknowledged the indebtedness to hls wlfe 
by givlng her a second note to eover the amount due her, hls claim that 
the concealment of such debts was not intentional and willful because 
the debt to hls father represented money advanced to hlm which was to be 
dèducted from hls share of the father's estate In case he lost the money, 
and that he dld not regard the debt to hls wlfe except as an advance- 
ment to enable him to go Into business, etc., was unsustalnable. 

(Ed. Note.— For other cases, see Bankruptey, Dec. Dig. § 407.*] 

2. Ban^'^ruptcy (§ 407*) — ^Insolvency — Knowledge — Presumption. 

Where a bankrupt was Insolvent in fact when he made a financlal 
statement in which he concealed certain of hls debts, he should be pre- 
sumed to hâve had knowledge thereof. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 407.*] 

3. Bankruptcy (§ 407*) — False Financial Statement— Intent to Deceive. 

Where a bankrupt had knowledge of hls insolvency at the time he made 
hls financlal statement, concealing certain debts to hls father and wlfe, 
hls intent to deceive will be presumed. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 407.*] 

4. Bankruptoy (§ 407*) — Dischaeqe — False Statement — Commercial Agen- 

cies. 

Where a false financlal statement made by the bankrupt to a com- 
mercial agency, recited that It was designed as a basls for crédit, and a 
créditer objecting to the bankrupt's discharge, extended crédit on the 
faith of the statement, a discharge should be denied. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 760; Dec. 
Dig. § 407.*] 

In the matter of W. K. Augspurger, bankrupt. On exceptions to 
bankrupt's discharge. Sustained. 

W. A. Haines, for bankrupt. 

O. H. Mosier, L. F. Ratterman, and M. F. Roebling, contra. 

SATER, District Judge. Section 14, cl. "b" (3), of the bankruptey 
act (Act July 1, 1898, c. 641, 30 Stat. 550 [U. S. Comp. St. 1901. p. 
3437], as amended by Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 [U. 

•For other cases see same topic & % numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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S. Comp. St. Supp. 1909, p. 1310]), debars from discharge a bank- 
rupt who bas "obtained property on crédit from any person upon a 
materially false statement in writing made to such person for the pur- 
pose of obtaining such property on crédit." 

In Gilpin v. Bank, 165 Fed. 607, 91 C. C. A. 445, 20 L. R. A. (N. 
S.) 1033, the word "false," as occurring in that clause, is said to 
mean more than merely erroneous or untrue, and to be used in its 
primary légal sensé as importing an intention to deceive. It was fur- 
ther held that the statement specified in such clause, to constitute a 
bar to a discharge, must bave been knowingly and intentionally un- 
true. There are cases which hold that the statement need not be in- 
tentionally false. As the resuit hère must be the same, whether the 
rule announced in those cases or that adopted in the Gilpin Case be 
foUowed, I shall treat the question presented as this, Did the bank- 
rupt knowingly and intentionally make a false statement as charged 
in the spécifications? 

At the time Augspurger received from bis father $3,500 be exe- 
cuted and delivered to him two promissory notes aggregating that 
amount. On cross-examination, in explanation of why be did not re- 
port in bis signed statements to the R. G. Dun Company the notes held 
by bis father, be said: 

"The reason for not Including them was, when my father gave me that 
money, he told me if I lost it, it would eome eut of my inheritance, and iu 
fact it has been so arranged that it is to be taken from what I otherwise would 
inherlt, and I regarded that money as part of my capital and used it as such. 
The fact of those elaims t)eing presented was not at my instigation. I always 
considered that as part of my working capital, and used it as such, and had 
no Intention of deceiving any one ; simply used it that way. It didn't occur 
to me that I should report it, and always understood that that money was ad- 
vaneed to me to do business with." 

On redirect examination the following questions were asked of 
and answered by him : 

"Q. You gave a note to your father at the time he advanced this money? 
A. Yes, sir. Q. Was there anything on that note to show that it was an 
advaneement? A. The matter was advanced for father to niaise a will, but 
mother was averse to making a will, and I did this to protect the other chil- 
dren. There are other children, and I didn't want to take advantage of 
them; this was doue to protect them. Q. And the understanding you had 
with your father was that it was an advaneement and to be deducted from 
what you would eventually inherit? A. Yes, sir ; and if I lost it, it came 
out of my share of the estate." 

The bankrupt also owed bis wife, including interest, $1,585, for 
money used in his business. For a part of this he gave her a note 
some years ago. The residue was represented by advancements made 
on checks. On redirect examination he testified regarcbng his in- 
debtedness to his wife, as follows: 

"Q. Why didn't you include that in your statement? A. Advanced to me 
to be used in the business, and I expected to l>e successful and pay it bacls:. 
Q. You knew it was a debt that you owed her? A. I didn't look at it that 
way. It was advanced to me to go into business. Q. You gave her a note? 
A. Yes, sir. Q. You knew that was évidence of the debt that you owed her? 
A. Yes, sir. Q. When was this other note made out, in 1907, or 1908, that 
you spoke of? A. To my wife? Q. Yes. A. That was made some time in 
December, 1907." 
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The notes executed and delivered by Augspurger to his father 
and wife were in themselves évidences of indebtedness, given by him 
without compulsion. After he made his assignment in trust for the 
benefit of his creditors under the state law, without objection on his 
part or that of his attorney, those notes were proved and allowed 
as valid claims against his estate. When he voluntarily filed his péti- 
tion in bankruptcy, he named his father and wife as creditors and 
listed the notes as due from him to them respectively. Thèse récog- 
nitions of Habihty do not comport with his évidence, The claini that 
the sums obtained from his father and wife were merely advancements 
from them respectively was an afterthought. If those claims were so 
far valid as to be scheduled by him under oath as vahd debts and to 
share in the distribution of his estate, and they did so share without 
protest from him, they were so far bona fide that they should hâve 
been listed as obligations in any statement made by him as to his iinan- 
cial condition to obtain crédit. The sum obtained from his father 
cannot, under Augspurger's own évidence, be treated as an absolute 
advancement. If the father should lose ail his property other than the 
$3,500, Augspurger would be compelled to repay ail excepting what 
his portion of the $3,500 would be, otherwise the other children of 
whom he did not want to take advantage would not be protected. His 
statement that if he lost the $3,500 it was to be takenout of his share 
of his father's estate implies that if he did not loseithe was to repay it. 
The giving of notes to protect the other children of the family is incon- 
sistent with the idea of an absolute gift or advancement, There was at 
least a conditional, if not an absolute, liability. If Augspurger treated 
the $3,500 as a part of his working capital and as a sum not to be i"e- 
paid, good faith required of him that h.e. should resist the proving of 
the claim as a valid one against his estate.' The father manifestly did 
not regard the $3,500 in the light of an advancement or a gift, and it 
is significant that neither he nor the bankrupt's wife was called as a 
witness. Had he returned his indebtedness to his wife and the notes 
which his father held against him, his liabilities would hâve been ap- 
proximately $5,100 greater than recited in his signed statements. As 
he shows in one of them an excess of assets over liabilities of $3,800, 
and in another $3,400, he vi^as insolvent at the time such statements 
were made in the sums of about $1,900 and $1,700 respectively. He 
had not lost ail that he had obtained from his father, and if.it be true 
that if he lost the $3,500 evidenced by the notes given to his father, 
that sum was to be treated as an advancement, the condition had not 
arisen, when such respective statements were made, that absolved him 
from liability on such notes, or as would justify him in treating the 
money represented by such notes as an absolute advancement from his 
father. He states that an arrangement has been made whereby the 
$3,500 are to be taken from his inheritance, but for aught that appears 
that arrangement may hâve been made after his father had received his 
distributive share of the bankrupt's estate. 

There was no mention in any statement that he ever gave out for 
the purpose of obtaining crédit, of any liability to his wife. He says 
he expected to be successful and to pay it back. This statement is 
susceptible of no rational construction other than a récognition of a 
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debt due to Iiis wife. Ile does not say that he did not expect to paj 
it back if he was not successful. It was an advancement, or assist- 
ance rendered to him by lier to enable him to go into business, and to 
évidence his obligation to her he exécutée! and delivered a note. Ei- 
ther shortly after or before he made an assignment in trust for t!ie 
benefit of his creditors, he further acknowledged his indebtedness 
to his wife by giving her a second note to cover the sums obtained 
from her on checks. He knew of his obhgation to her. The pre- 
sumption is that he knew his own financial condition. Loveland, Bankr. 
189. In view of his outstanding obligations to his father and wife, he 
must be charged with knowledge of his insolvency, and, having such 
knowledge, his intent to deceive by his written material, false state- 
ments, in view of the nature of the transactions and his acts in con- 
nection therewith, must be conclusively presumed. 

Should the exceptions be overruled and the bankrupt discharged be- 
cause his représentations as to his financial condition were made to a 
mercantile agency? 

In 14 Am. & Éng. Enc. Law (2d Ed.) 151, it is said : 

"If a person makes to a mercantile agcney a fiilso stateniont as to his owu 
or another's pecuniary condition, with tlie intent that it slsall be conimnnl- 
cated to and believed by merohants, and shall indiice theni to extend crédit, 
the représentation will be con.sidered as made to any niercliant to wliom it 
shall be communicated, and who shall rely upon it in exteudhij; crédit." 

Judge Hough, in Carton, In re (D. C.) 148 Fed. G3, 67, manifestly 
concurs in this view, for he says : 

"If, however. such a report as is hère shown, be obtained from a merehaiit 
by a conimercial agenery at the request, disclosed or nndisclosed, of oue or 
more of the a.geney's cnstomers, it seems to me Incredlble that the merchaut 
fiirnishing sucli rei)orr eau be supjrosed to bave friven it for any otlier purpose 
thau of enllghtenins those persons who habitually deal with him on crédit 
as to his true .financial condition. The custom of trade is so well linown that 
when an agency applles to a merchant for a speclally signed report of his 
condition, lie must know that siich report is for the spécial purpose of euabling 
those who usually vend him goods to décide upon his financial responsibility." 

Sec, also, Remington, Bankruptcy, § 2752 ; Katzenstein v. Reid, 
41 Tex. Civ. App. 106, 91 S. W. 360, ]6 Am. Bankr. R. 740; Wilmot 
v. Lyon & Co., 7 O. C. D. 394 (11 Cir. Ct. Rep. 238); Mooney v. 
Davis, 75 Mich. 188, 42 N. W. 802, 13 Am. St. Rep. 425; Re Dresser, 
146 Fed. 383, 76 C. C. A. 665. 

In Pincus, In re (D. C.) 147 Fed. 621, it was in substance ruled 
that a written financial statement made by a party to a commercial 
agency, which shows on its face that it was made as a basis for 
crédit with the associate members of such company, and which is com- 
municated by such agency to members who give crédit on the faith of 
it, is équivalent to one made directly to them, and if materially fatse, 
will delDar the debtor from the right to a discharge in bankruptcy. I 
incline to the views expressed in the above authorities, although a 
doubt as to their correctness is suggested by Collier on Bankr. 287. 

Each of the statements signed by Augspurger recites that it is de- 

signed as a basis for crédit. It is admitted that the exccptor's claim is 

a valid one, and that at the timc the bankrupt made each of the written 

statements he knew that it was obtained for the purpose of giving him 

181 F.— 12 
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a rating for the use of merchants. It is shown by the évidence that 
the business of the R. G. Dun Company was to obtain reports for the 
protection of the trade, and that the excepter was a customer of that 
Company, and relied on its reports alone in extending crédit to the 
bankrupt. The bankrupt obtained the property of the exceptor on 
crédit, on the strength of his statement of his financial condition, 
which was relied on by the créditer, which statement was in writing, 
was materially false, and was knowingly made for the purpose of ob- 
taining crédit and propertv from such exceptor and any other mer- 
chant to whom it might be snbmitted by the mercantile agency. 
The exceptions to the bankrupt's discharge are sustained. 



AMERIOAN LEAD PENCIL CO. y. h. GOTTLIEB & SONS, 
(Circuit Court, S. D. New York. July 22, 1910.) 

1. Teade-Mabt-s and Tr^de-N'Vmes (§ 5f)*) — Infrinqement. 

The trade-mark "Knoxall," as applied to lead penclls, conptituted an 
infrlrigement on the phrase "Beats-AU" previously used on pencils by com- 
plaliiaut 

[Ed. Note, — For other cases, see Trade-llarks and Trade-Names, Dec. 
Dig. I 59.*] 

2. Tkade-Marks and Tbade-Names (§ 65*)— Similabity— Infringement. 

^Tiether trade-mark Infringement exists does not dépend solely on 
slmilarity to the eye or ear, liut on whether there Is such sirailarity as 
readlly leads the .inind of customers to confusion. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 64 ; Dec. Dig. § 65.*] 

3. Trade-Marks and Tbade-Nambs (§ 85*) — Infringement— Conduct of 

Complainant. 

An objection to the maintenance of ■complainant's blU for Infringement 
of complainant's trade-mark "Beats-All," as applied to lead pencils, that' 
such mark was applied to a cheap inferior pencil and was a fraud on the 
public, was unsustainable when made by défendant who was plrating 
complainant's business by the use of au infringing trade-mark "Knoxall" 
on a similar pencil. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. « 85.*] 

4. Tkade-Marks and Trade-Names (§ 83*) — Infringement— Bad Faith— 

Evidence. 

Necessity of proof of bad faith In a suit for infringement of a trade- 
mark does not obtain where défendant continued to use the mark after 
warning. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. 8 93.*] 

.5. Evidence (§ ô!>4*) — Uncontroveuted Evidence— Bffbct. 

WTiere, In a suit for infringement of a trade-mark connected with the 
sale of lead pencils in Interstate commerce, the bill alleged that défendant 
was engaged in Interstate commerce, and co)iiplainaut made some proof 
thereof, to which défendant made no effort to reply or to indicate what 
part of his trade was Interstate and what was not, he could not complain 
of the insufficiency of the proof that he was engaged in Interstate com- 
merce in the sale of such articles. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 2431; Dec. Dig. 
I 594.*] 

•For other cases see same topio & § ndmeeb in Dec. & Ara. Dlgs. 1907 to date, & Rep'r Indexes 
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6. Tkade-Mabks A^"D Teade-Names (§ 45*)— Descbiptive Phrases— Secon- 

DABY MEANING — REGISTEATION. 

Trade-Mark Act (Act Feb. 20, lOOô, c. 592, 33 Stat. 725 [U. S. Comp. 
St. Supp. 1909, p. 1278]) § 5, provides tliat tlie act sliall not prevent regis- 
tration of any mark used by the applicant or his predecessor, or by 
those from wliom title to the mark is derived, in the commerce with for- 
eign nations or among the several states or the Indian tribes whlch has 
been in actual and exclusive use as a trade-mark by the applicant or his 
predecessor for 10 years next preceding the passage of the act. Held that, 
where complainant had used the trade-mark "Beats-All" attached to lead 
pencils since 1888, and in Interstate commerce since before April 1, 1895, 
and on April 17, 1906, obtained registration of the mark in the Patent 
Office, such registration gave to the words which originally were only de- 
scriptive and not the subject of a valid trade-mark, a secondary meaning 
indicating goods exclusively manufactured by complainant, which made 
the words available as a proper trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. % 53; Dec. Dig. § 45.*] 

In Equity. Suit by the American Lead Pencil Company against h. 
Gottlieb & Sons. Decree for complainant. 

This is a suit between citizens of the state of New York upon a 
registered trade-mark "Beats-All," which is applied to lead pencils of 
the complainant. The complainant states in the bill and affidavits that 
it has used the mark "Beats-AH" since 1888, and in interstate com- 
merce since before April 1, 1895, and that on the 17th day of April, 
1906, it obtained the registration of the trade-mark in the Patent Of- 
fice. The défendant has bought lead pencils from the National Pencil 
Company of Atlanta, Ga., bearing the name "Knoxall," which are 
similar in gênerai appearance to those of the complainant. There is 
no dispute that the défendant sells thèse lead pencils in compétition 
with the complainant. Défendant has answered the bill under oath 
(although oath was waived), and has failed to deny the allégations of 
the bill that it has sold the lead pencils bearing the trade-mark in in- 
terstate commerce. This allégation is contained in Article XV of the 
bill and the corresponding article of the answer, although denying 
much of the allégation in that article, avoids denying the allégation in 
question. The complainant also submitted two affidavits, one of Ham- 
ilton M. Kendrick and Frederick H. Croasdale, purporting to be of an 
interview with one, Myer Singer, of Chicago, who said that he had pur- 
chased from the défendant "Knoxall" pencils. Thèse affidavits the de- 
fendant has not answered. The défendant raises 10 objections to the 
preliminary injunction as follows: (1) The fédéral trade-mark act of 
1905 is unconstitutional, and jurisdiction cannot be sustained on any 
other ground. (2) In any event, only technical "trade-mark infringe- 
ment" as distinguished from "unfair compétition" can be urged, and 
there is no color for such claim hère. (3) The two trade-marks are 
wholly différent and distinct. (4) Complainant's trade-mark is not 
valid, being expressive of quality and character simply, and such mean- 
ing is not infringement. (5) Complainant's own trade-mark is de- 
ceptive and fraudulent, the use of "Beats-All" as applied to a cheap, in- 
ferior pencil, being a fraud upon the public. (6) Trade custom ac- 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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counts for ail the reseniblance in color or size. (7) Çomplaînant has 
been guilty of lâches. (8) Relief against défendant should be denied, 
in view of the fact that it nierely bonght "Knoxall" pencils outright in 
good faith. (9) In the absence of proof of an}' actual déception, and 
the failure to make ont a clear case, the motion for a temporary in- 
junction should be denied. (10) No substantial Interstate commerce 
by défendant is involved, justifying an injunction. 

Kenyon & Kenyon, for complainant. 
Stroock & Stroock, for défendants. 

HAND, District Judge (after stating the facts as above). I will 
take up the objections of the défendant in the order in which they are 
given. 

1. So far as the unconstitutionality of the trade-mark act is con- 
cerned I shall not pass upon it. I should certainly not hold uncon- 
stitutional an act of Congress enacted after such- care as this, and 
acted upon together with its similar predecessor for nearly 30 years. 
unless it appeared with certainty that it was unconstitutional. Prima 
facie I must assume it to be valid, and the mère challenge of it by the 
défendant in no sensé raises aiiy question of its validity. Untîl that 
question can be considered at much greater length the statute must 
enjoy the presumption of validity 'universally accorded to acts of Con- 
gress. 

2 and 3. The second and third objections I shall consider together. 
I hâve no difficulty in finding that the phrase "Knoxall" is an inf ringe- 
ment of the phrase "Beats-Ail." There is no such limitation as the de- 
fendant puts upon the infringement of a trade-mark; i. e., that the 
similarity must go only to the eye or ear. The question cannot be 
treated in any such technical manner, for always the substantial ques- 
tion is whether the défendant is likely to steal the complainant's trade 
by the use of the trade-mark in question. I am quite satisfied in this 
case that there is such similarity between the two phrases as would 
readily lead in the mind of customers to confusion ; a case in point is 
the infringement of "Keepclean" by "Sta-Kleen." Florence Manufac- 
turing Company v. J. C. Dowd & Co. (C. C. A.) 178 Fed. 73. There 
are many other décisions in the books which show that it is not alone 
similarity to the ear or eye which constitutes infringement. In the 
case of Moore & Co. v. Auwell, 178 Fed. 543, the Circuit Court of 
Appeals held that "Muresco" was not infringed by "Murafresco," 
Judge Lacombe dissenting upon that point. I interpret that décision 
as meaning that, as the defendant's name was substantially a descrip- 
tion of the article, to wit, mural fresco, the scope of the trade-mark 
could not extend to prohibiting defendant's use of a descriptive term, 
else it Would itself be bad as a trade-mark. 

4. The next objection is that the trade-mark is expressive of quality 
and character. I agrée with this objection. Proctor & Gamble Co. 
V. Globe Refining Co., 92 Fed. 357, 34 C. C. A. 405, Cooke & Cobb 
Company v. Andrew Miller et al., 169 N. Y. 475, 62 N. E. 582, and 
some obiter remarks in Coats v. Merrick Thread Co., 149 U. S. 562, 
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13 Sup. Ct. 9G6, 37 L. Ed. 847. I slioukl deny the injnnction upon 
that score except for considérations which I shall indicate later on. 

5. The objection to the complainant's own conduct is frivolous. 
We hâve not yet got to the pass that the courts are closed to a man 
who says that a penny pencil "beats ah." The defendant's unctuous 
regard for the good faith of the man whose business he is pirating in 
this case only suits some better world than this. 

6. I do not rely in any sensé upon the resemblance in color and size 
between the pencils. The question is one strictly of trade-mark and 
I agrée that the bill could not be supported upon the theory of unfair 
trade. 

7. I think that the lâches are suiifîciently explained in the case. 

8. There is much talk in the books about the necessity of bad faith 
in trade-mark and unfair trade cases, but I think there is no case in 
which it bas been hekl a bar to rehef where the défendant bas con- 
tinued to use the trade-mark after warning. 

9. It bas been repeatedly decided that actual déception need never 
be proved provided there is reasonable likehhood of its occurrence. Of 
course the complainant must make out a clear case of infringement 
but I think he bas done so. 

10. Nor do I think that the défendant is in a position to state that 
there is substantiaUy no interstate commerce involved under the dé- 
cision in the Elgin Case, 179 U. S. 6(i5, 21 Sup. Ct. 270, 45 h. Ed. 
365. The bill allèges that the défendant is engaged in interstate com- 
merce and makes some proof of it. The défendant, who bas under 
its control ail the facts, makes no effort to reply or to indicate what 
part is interstate trade and what is not. Until he does he cannot com- 
plain that little is proved. 

The only question therefore which remains is the character of the 
complainant's mark. As I bave already said, it certainly dénotes ex- 
cellence, and is prima facie invalid on that account, but it is also clear 
that it might easily, under well-known principles, obtain a secondary 
meaning. If by long association it bas come in the minds of the pub- 
lic to indicate the complainant's manufacture, even though it orig- 
inally was only a kind of puff to the wares, that is enough. There 
can be no need of going over the cases from Reddaway v. Banham, 
L. R. A. C. (189()), 199, which bave niade this doctrine now familiar, 
i. e., that although words are originally descriptive, the public fre- 
quently does get to associate them with the manufacture of a given 
man so that they obtain what is known as a secondary meaning; 
Were there proof in this case that the word "Beats-AU" had obtained 
that secondary meaning, the complainant's case would be complète. 
I think that proof is prima facie supplied by the registration of the 
mark and that that was the intention of Congress. The mark itself 
purports to be given under the last proviso of section 5 of the statute 
(Act Feb. 20. 1905, c. 592, 33 Stat. 726 [U. S. Comp. St. Supp. 1909, 
p. 1278]) which is as foHows : 

"Kothing herein shall prevent registration of any mark usecl by the ap- 
plicant or his preclecessor, or hy those from whom title to the mark is de- 
rlved, in the conunerce with foreign nations or among the several states or 
the Indian tribes \Yhich was In actual and exclusive use as a trade-mark. 
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of the appllcant or hls predeeessor from whom he derîved tltle, for teo 
years next preceding the passage of this act" 

Registration is made only prima facie proof under the statute in any 
case, and it would hâve been consistent with its gênerai import for 
Congress to establish what sHould be prima facie proof of secondary 
meaning. I think by this section it intended to provide a period of 
time during which if an applicant himself made exclusive use of even 
a descriptive phrase as a trade-mark, it should be assumed to hâve ac- 
quired a secondary meaning. Any other person could, of course, meet 
that presumption by proof that it had in fact never acquired any such 
secondary meaning, but until he does, the mark is good under the act. 
In the earlier proviso of the same section Congress had forbidden 
the registration of any descriptive or geographical names, or names 
indicating character or quality, and the subséquent proviso I hâve 
quoted could only hâve meant to exclude from the opération of that 
prohibition such descriptive phrases as had been exclusively appro- 
priated for more than 10 years prior to the act. The most reason- 
able inference is that, in analogy with the law as then settled, that 
period of exclusive use was to create a presumption of secondary 
meaning. Indeed it was a fair presumption in fact to suppose that 
such marks would hâve acquired a secondary meaning, if the appli- 
cant had used them exclusively for so long. It is true that Congress 
might well hâve made such a period of 10 years always constitute 
prima facie proof of secondary meaning whenever the period began, 
instead of limiting it to a use prior to April 1, 1895, but it is no ground 
for misapprehending their purpose that they might hâve made it 
more gênerai. English-speaking people lived for several centuries 
under a prescriptive statute that dated every adverse user from the 
reign of Richard I, and there was good précèdent for Congress to limit 
the exclusive user of such marks from a fixed date that gets pro- 
gressively rerriote. 

The writ will, however, only go against the use of the mark in In- 
terstate or foreign trade. If the défendants wish to reply to the af- 
fidavits regarding sales in interstate trade they may do so on or be^ 
fore the 20th instant. 



UNITRD STATER LTGHT & HEATING CO. OV HfATVE v. TNITED 
STATES LIGHT & HEATING CO. OF NEW ÏOKK et al. 

(Circuit Court, S. D. New York. June 21, 1910.) 

1. Gk)HPOEATI0NS (§ 49*) INFRINGEMINT— KNOWLTîDGE OF DEFENDANT. 

In a suit hy a Maine corporation to restrain the nse by défendants of 
complainant's name, the fact that défendant did not Icnow of the incor- 
poration of the Maine Company nor of Its rishts, is immaterial where the 
défendants were using the name of a New Jersey corporation from which 
the Maine Company derlved Its rights. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 137; Dec. 
Dig. i 49.*] 

•For other cases see aame toplc & i humbeb in Dec. ft Am. Diga. 1907 to date, & Rep'r Indexe* 
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2. GOOD WlIX (§ 6*)— ASSIGKMENl^L'SE OF Name. 

An assignée of the good vvill and business of a corporation may use 
the old name, with or vvithout incorporation. 

[Ed. Note.— For other cases, see Good Will, Cent. Dig. § 4 ; Dec. Dig. 
8 6.*1 

8. CORPOBATIONS (§ 601*) — NaME— SUIT FOB INFBINGEMENT— PERSONS ENTI- 
TLED TO SUB>-FOREIGN CORPORATION. 

A foreign corporation may sue to enjoln the use of its name oy a 
domestie corporation. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 661.*] 

4. Corporations (S 661*) — Foreign Corporation— Name— Suit vor Infringe- 

MENT — Défenses— Compliance wiih Law. 

That a New Jersey corporation has failed to take out a license, as re- 
quired by Geneval Coriioration Lnw of New Yorli (Consol. Laws, c. 23) 
§ l.ï, as a condition précèdent to doing business in New Tork. does not 
incapacitaie its successor in interest to sue to en.ioin the use of its name 
by a New York corporation, which thereby prevents the successor from 
taklng out the license, the New Jersey company having the right to the 
name regnrdless of its business done in New York in violation of law. 

[Ed. Note.— For other cases, see Corporations, Dec. Dig. § Cf!l.*] 

5. Corporations (§ 661*) — Fobeign Corpobations— Right to Sue>-Fedeeal 

COt'RTS. 

That a New Jersey corporation has violated the New York lnw by doing 
business in New York witiiout taklng out a license does not deprive it of 
its rights to relief in the fédéral courts sltting in equlty, lu a case where 
the State statute. flxlng the penalty for such a violation, leaves the state 
courts opeu to the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2506 ; Dec. 
Dig. § 061.*] 

?6. Corporations (§ 661*) — Fokeign Coepobations— Right to Sue— Oompli- 
AiNCE with State I>aw. 

(îeneral Corporation Law of New York (Consol. I>awB. c. 23) § 15, for- 
bidding any foreign stock corporation from doing business in the state 
without a license. and providiig that suoh a corporation may not sue on 
any contract made In the state, does not prevent a suit in the state courts 
to enjoin a wrongful use of the corporatlon's name. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. i 2507; Dec. 
Dig. i 601.*] 
7. CoBroRATioNs (§ 661*) — Fobeign Coepoeaiion— Name— Suit fob Infeinge- 
MENT— Défenses. 

The failure of a New Jersey corporation to pay its taxes in New Jersey 
does not disqualify it to sue to enjoin the use of its name by a corporation 
In New York. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 661.*] 

In Equity. Suit by the United States Light & Heating Company of 
Maine against the United States Light & Heating Company of New 
York^nd another. Decree for complainant. 

Dos Passes Bros., for complainant. 
Alfred J. Talley, for défendants. 

HAND, District Judge. Upon the merits I hâve no doubt that 
Moore's effort was either to embarrass the New Jersey company by 
preventing it from getting a New York license, or to set up a business 
which sliould divert or disarrange the complainant's business. The 
case is quite devoid of the usual excuses and défenses, and seems to me 

•For other cases see same topio & S numbeb lu Dec. & Am. Dlgs. 1907 to date, & I»;p'r Indexes 
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to be a more impudent effort by a retiring or discharged employé to 
seize part of the business, than I bave ever before met with. An es- 
pecially flagrant fact is that Moore organized the company — which 
is the most obvious cover for himself alone — while he was yet in the 
employ of the New Jersey company. In short, he planned bis dummy 
corporation to trade on the complainant's business while he was still 
taking the pay of the New Jersey company, and was pledged not only 
in law, but in good faith, to give it loyal service. It is a matter of 
no conséquence whether or not Moore knew of the proposed incor- 
poration of the Maine company and its rights, because the complain- 
ant stands in the right of the New Jersey company. The right to 
transfer the use of that name is not challenged, nor indeed could it be. 
Certainly an assignée of the good will and business may use the old 
name, either with or without an incorporation. The défendants raise 
two grounds of défense: First, that a foreign corporation may not 
prevent the use of the name of a domestic corporation; ând, second, 
that both the complainant and the New Jersey company got no li- 
cense to do business in New York, and that the New Jersey company 
failed to pay its taxes and lost its charter in New Jersey for that rea- 
son. 

As to the first position, it is support ed by Hazleton Boiler Co. v. 
Hazleton Tripod Boiler Co., 143 111. 494, 30 N. E. 339, and by some 
clearly obiter remarks in Continental Insurance Co. v. Continental Fire 
Association, 101 Fed. 355, 41 C. C. A. 336 (Circuit Court of Appeals, 
Fifth Circuit). However, a décision squarely in opposition is Peck 
Brothers Co. v. Peck Brothers Co., 113 Fed. 291, 51 C. C. A. 251, 63 
L. R. A. 81 (Circuit Court of Appeals, Seventh Circuit), and another 
is the décision of Judge Bradford in Philadelphia Trust, S. D. & I. 
Co. V. Philadelphia^Trust Co. (C. C.) 133 Fed. 534, in which, however, 
the point was apparently not discussed. No one contends that a do- 
mestic corporation may not get an injunction against another domestic 
corporation forbidding the piracy of its own name, and this is true 
as well in the fédéral as in the state courts. The distinction made in 
the Illinois décision is that a foreign corporation, which comes into the 
state by sufferance, cannot prevent the state f rom naming its own cor- 
porations as it will. However, this proves too much, because a court 
is as much bound by the act of a state government in giving a cor- 
porate name, when complaint is made by a domestic corporation, as 
when by a foreign corporation. The question is not who complains. 
If it were true that, in giving a corporation a name, the executive of 
a state licensed it to use that name in any way it chose, of course no 
court would hâve power to interfère at ail with the use of the name, 
and the charter would become a gênerai license to use that name, 
whether or not the use proved tortious. The sounder view — and, in- 
dleed, the only possible view, which can justify the interférence of 
courts in such cases between domestic corporations — is that the cor- 
porate name is given nierely as the name which the entity may use so 
long as it acts in accordance with law. By that name so chosen it gets 
no license to commit what would otherwise be a tort. For example, 
suppose Moore had in this case, under section 440 of the Pénal Law 
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of New York (Consol. Laws, c. 40) adopted the name whicli lie t^'ave 
the défendant corporation. No one would for a moment suppose that 
the license given by that statiite upon fihnjj: a record in the county 
clerk's office was a défense. Indeed, it woukl be only an added évi- 
dence of the wanton character of his attempt, just as it is hère, when 
the corporation is a mère blind. Clearly the statute in that case woukl 
not give him immunity. Yet the gênerai statute authorizing the 
formation of corporations is in this respect no différent ; it merely au- 
thorizes the taking of a name when used lawfully. 

If this be so, as no one dénies, the power equally exists, whoever 
is the complainant, and I confess I cannot see why a foreign corpora- 
tion should be obliged to submit to a tort which the state has not 
legalized, and which, if committed against a domestic corporation, or 
an alien individual, could be remedied. Of course the state might 
make a foreign corporation wholly an outlaw and exclu de it from ail 
tribunals, but, in so far as it has the gênerai right to appear and com- 
plain of torts, it must be presumed to stand upon the same basis as to 
this kind of tort, as it does as to others. For thèse reasons, I shall 
hold that the complainant may sue. 

There remains the défense of its misconduct in failing to take out 
a license in this state. Section 15 of the gênerai corporation law of 
New York (Consol. Laws, c. 23) forbids any foreign stock corporation 
from doing business without a license, and then says that such a cor- 
poration may not sue on any contract made in the state. The New Jer- 
sey Company irever did take out a license, and the complainant is now 
unable to do so, because of the defendant's having fîrst obtained reg- 
istration of its name, a resuit which in my judgment is the real cause 
of its existence. 

In the fir.st place the name of the New Jersey company was as- 
sumed by law and there is no allégation or proof that the rights upon 
which the complainant dépends was built np through violation of law. 
Therefore the case is not like Edward Thompson Co. v. American 
Law Book Co., 122 Fed. 922, 59 C. C. A. MS, (52 h. R. A. 607, where 
the complainant was seeking to protect a right which was itself as 
piratical in origin as the piracy of the défendant. The name was 
hère given by the incorporation of the New Jersey conijiany and could 
be protected generally quite independently of that part of the good 
will arising from the business donc in Nevi" York without license. So 
the Circuit Court of Appeals for the Third Circuit has held in a pre- 
cisely similar case upon a trade-mark, and for the purpose of this case 
there can be no différence between a trade-name and a trade-mark. 
Consolidated Ice Co. v. Hygeia Distilled Water Ce, 151 Fed. 10, 80 
C. C. A. 506. 

I do not understand that even in trade-mark or trade-name cases, it 
is enough to show that the complainant has been guilty of some vio- 
lation of law, to exclude him from a court of equity. I need not sug- 
gest extrême cases to show the reductio ad absurdum to which such a 
doctrine would be reduced were that the law. The maxim only applies 
when the wrongdoing has some association with the right on whicli 
the complainant dépends, and the furthest that the courts hâve gone 
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h to disqualify a complainant in case there is deceit in tlie statements 
associated with the name or mark (Manhattan Medicine Co. v. Woods, 
108 U. S. 218, 2 Sup. et. 436, 27 h. Ed. 706, Worden v. California 
Fig Syrup Co., 187 U. S. 516, 23 Sup. Ct. 161, 47 L. Ed. 282), or in 
case, if that statement has been discontinued, that the mark or name 
actually grew up through disused misrepresentations, so that the re- 
suhing good will appear to be built up through a fraud (Seabury v. 
Grosvenor, 14 Blatchf. 262, Fed. Cas. No. 12,576). Merely to hâve 
once made a misstatement which was discontinued before it had time 
to affect the mark is not enough. C. F. Simmons Medicine Co. v. 
Mansfield Drug Co., 93 Tenu. 84, 23 S. W. 165. Indeed, it has even 
been held by the New York Common Pleas in Curtîs v. Bryan, 36 
Hovv. Prac. 33, that the misrepresentation must be a part of the mark 
itself, though that I cannot accept. 

Now, as I hâve said, the violation of law in this case did not give the 
right to the name in whole or in part. The New Jersey company had 
that right regardless of their New York business, nor does it appear 
that their name was used only in New York business. That being so, 
the name is not the resuit of such violation of law, and it is in no way 
connected with that violation. Hence, upon the gênerai principles ap- 
pertaining to the subject, I do not see how the complainant can be dis- 
qualified. 

There is another considération hère applicable. The defendant's 
theory is that because the complainant has violated the law, therefore 
it cannot sue in a court of equity. However, the state has fixed the 
penalty for that offense and has made it in the form of a prohibition 
in certain cases upon the corporation's right to sue in the state courts. 
That is to say, it has indicated in what cases it shall not be allowed to 
sue, if in default. If this be not such a case, the question becomes 
whether under the guise of applying the maxims of equity I am to 
deny to a corporation recourse to a fédéral court because of its vio- 
lation of a statute of the state, in a case in which the state courts 
would be open. I cannot think that this is a debatable question, es- 
pecially in view of the fédéral décisions that the expressly pénal part 
of the statute dbes not apply to fédéral courts. N. Y. Breweries Co. v. 
Johnson (C. C.) 171 Fed. 582. 

What, then, is the rule in the state courts? The statute is limited 
to contracts and is extremeïy pénal in any case. The only case, I 
hâve found, where it was interposed upon a tort was at law, and it 
was there unsuccessful. American Typefounders Co. v. Coner, 6 
Mise. Rep. 391, 26 N. Y. Supp. 742. In the only case I can find which 
arose in equity— a case on ail fours with the case at bar (American 
Tartar Co. v. American Tartar Co., 57 App. Div. 411, 68 N. Y. Supp. 
236) — the point was squarely before the Appellate Division for the 
First Department and they dismissed the complaint, but I am corrobo- 
rated in my understanding of the law from the fact that, though 
squarely raised by the facts, the court passed upon the merits and did 
not mention this point. In Parmelee Co. v. Haas, 171 N. Y. 579, 64 
N. E. 440, the Court of Appeals said that the objection was at most 
"one as to the character or capacity of the plaintiff to sue," and was 
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waived by gênerai answer, if it appeared on the face of the complaint. 
As the defect did hère appear on the bill of complaint, it could net hâve 
been taken by answer in the state court, a resuit which is not con- 
sistent with its being a disqualification under the maxim of equity re- 
garding "clean hands." 

As for the failure to pay taxes to New Jersey, I hâve yet to learn 
that a man's failure to pay his taxes disqualifies him from suing in a 
court of equity, and the rule must be the same as to corporations. 

Let a decree pass, with costs, enjoining the défendant company 
from using the name it now uses, and the défendant Moore from 
colorably imitating the complainant's name. Moore must pay the 
costs. 



THE OLYMPIA. 

(District Court, S. D. Florlda. 1909) 

Salvage (§§ 15, 18*)— RiGHT TO Compensation— Jbttison of Cargo of 
Steandkd Vessei,. 

The Mexlcan steamship Olympia, with a cargo of coal, stranded on a 
Florlda reef. ghe put out two anchors astem to act as kedges before the 
falling of the tlde, and her master refused ofCers of assistance from 
Ubelants' vessels whlch arrived. Afterward the master of a pllot hoat. 
In uniform, boarded the steamer, and as the évidence tended to show. 
clalmed to the master, who knew very little English, that he was an of- 
flcer with authority to asslst the vessei and ordered men from Ubelants' 
vessels to jettlson cargo, whlch they proceeded to do. Subsequently the 
Olympia broke one of her hawsers In attempting to pull ofï, and had to 
be assisted by a revenue cutter whlch appeared. Held, that there was no 
ground for the recovery by llbelant of ordinary salvage compensation, but 
that as it appeared that the llghtenlng of the vessei by reason of the coal 
jettisoned was of beneflt and perhaps necessary In floatlng her, the men 
who did the work were Individually entltled to recover reasonaWe com- 
pensation therefor. 

[Ed. Note.— For other cases, see Salvage, Cent. Dlg. §§ 28, 31-43 ; Dec. 
Dig. i§ 15, 18.*] 

In Admiralty. Suit by one Sawryer and others against the steamship 
Olympia. Decree for libelants. 

Geo. W. Allen and L- W. Bethel, for libelants. 
G. Browne Patterson, for respondent. 

LOCKE, District Judge. It appears from the testimony in this case 
that the Mexican steamship Olympia, loaded with about 1,200 tons 
of coal from Norfolk to Vera Cruz, ran ashore on the Florida reef 
in March, 1908. The master immediately prepared to run his two an- 
chors, one of about 3,000 and one of about 2,500 pounds, by slinging 
them from his large boats, and endeavoring to hâve them towed) into 
deep water; but the wind being against him he found it difficult to 
make progress, and there being a launch of about 14 tons in sight, 
he signaled to it to come to his assistance, and having sounded and 
found a place where the water was sufficiently deep to let go the an- 
chors, had his boats towed out and the anchors dropped, bringing the 

•For other cases see same topio & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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hawser to the after chocks and carried to the winches of the steamer, 
and a heavy strain hove iintil the falling of the tide. In the mean- 
time several schooners of the libelants arrived at the steamer, but 
upon application being made for permission to corne aboard, were 
denied. Finally a pilot boat, witli its master, Pierce, dressed in a uni- 
form with brass buttons, four gilt stripes on his sleeves and a uni- 
form cap with gilt letters "C. P.," came alongside, and he wa^ permit- 
ted to come on board. From this time on the testimony is conflicting. 
There is no question in my mind that the captain of the steaniship 
considered and believed that the person in uuiform was some officiai 
character, and no doubt the pilot endeavored by ail means within his! 
power to represent himself in that capacity. He admits he told the 
captain of the steamship that he was the "coramodore of the port."| 
The testimony of many witnesses is that he informed the captain thati 
I:is duty was to protect and save vessels on the reef, and declared 
his right and powers, and insisted upon his authority to assist tlie ves- 
sel. This is not only testified to by the master and crew of tlie steamer, 
but also by.the crew of the launcla that carried out the anchors. The 
master of the steamer understood English but slightly — not well. 
There is no question in my mind that he told the pilot that he did not 
require any more assistance ; that he had his anchors out and could 
get his vesselafloat by the next tide; but that Pierce insisted upon 
his being permitted to bring his men on board and lighten the steamer, 
and I; am satisfied that he instructed them to come on board without 
perrnission of the master. It appears from the testimony of Pierce 
himself that he could not talk with the captain without an inter- 
préter, and before he had any conversation that amounted to anything 
he States that he found one of the crew of one of the libelant vessels 
who was thenon board, to act as interpréter. I am satisfied by this that 
this interpréter came on bçard with the rest of the men before Pierce 
had a conversation with the master through an interpréter. Pierce 
insisted 'on his rigiht to jettison coal in order to float tlie vessel. Just 
the conversation that actually took place between the ' master and 
Pierce is very difficult to détermine, and although Pierce states that 
his interpréter was an American belonging to one of the vessels en- 
gagea in the salvage service, he has not been prodnced or his name fur- 
nistied to the court so that he might be found. After Pierce had or- 
dered the crews of the wrecking boats to come on board, one Saw- 
yer, master of one of the vessels, was directed by him to go to work 
and open the hatches and commence jettisoning cargo. He inquired 
of Pierce what agreement had been made, but the only answer he 
received was, "It's ail right — go ahead." It is testified to by Sawyer 
that the second mate and some of the crew of the vessel assisted in 
opening the hatches. This the first and second mates both deny, 
and they state that everything they permitted to be done was permit- 
ted by reason of the orders of the officer in uniform. In the meantmie 
about 16 man belonging to the libelants' vessels came on board and 
commenced to throw coal overboard. Sawyer continued the work; 
but he was not satisfied at that time that anj' arrangement or agree- 
ment had been made with the master, and continued to attempt to 
get some understanding with him about continuing work; but it does 
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not appear tliat he was given any instructions, but was told to p;o to 
the first mate. He lias testified that the first mate instructed Irim to. 
continue jettisoning coal, but the first mate dénies that he did, Init 
says that ail the coal jettisoned was jettisoned by what he considered 
the authority of the man in uniform. At the next high tide, while 
heaving upon the anchors, the vessel was moved slightly, but the 
large hawser to one anchor parted and the other anchor dragged. The 
weather became rougher, and, on account of the vessel pounding and 
loosening the supports of the boilers, it became necessary to shut ofif 
the steam and draw the fires — when the jettison of coal continued until 
there had been about SO to 75 tons thrown overboard, lightening the 
steamer somewhat. In the morning the revenue cutter, which had 
arrived, was called upon, and after towing from a half hour to an 
hour, according to the conflicting tcstimony, the steamer floated. 
While it is considered that the libelants who came on board by in- 
structions of Pierce, the pilot, so came on board and went to work 
without the voluntary consent of the master, and were only permit- 
ted to do so by the mistaken belief of Pierce's authority, yet unques- 
■"«onably they personally acted in good faith. Whether such services 
as they rendered were of any benefit to the property so as to entitle 
them to any compensation becomes the important question in the case. 
There was no contract or agreement, and the circumstances under 
which the work was commenced and carried on, some of which it is 
unnecessary to review hère, precludes the idea of any ordinary salvage 
compensation ; yet it is considered that if the property was benefited 
by their labor, they may in justice be entitled to a quantum meruit. 

In determining whether their labor was of any such benefit, the 
changes which bave taken place since their services were refnsed and 
before the vessel was floated, may be considered. At the time of re- 
fusai there were two large anchors laid out in good position, the 
steam power of the vessel was in good condition, and the master had 
good reason for refusing aid; but subsequently one hawser parted, 
the other anchor dragged, and on account of heavy pounding the 
steam power had to be given up and the fircs drawn. It is thereforc 
considered that although at the time the assistance was first declined 
there was no apparent need of further aid, the probability is that the 
amount which the jettison of cargo had lightened the vessel, very ma- 
terially assisted the revenue cutter in floating her and probably saved 
a tide and perhaps the vessel ; and that such probability is sufficient 
to allow the men wdro actually performed the labor a quantum meruit 
for such labor. There were about 20 men, rather less than more, and 
they worked from 8 to 10 hours, and it is considered that $100 will 
fairly compensate them. The large number of vessels, and men who 
were on board of them, named in the libel, rendered no service and 
were of no benefit vi'hatever. None of the libelants were licensed 
wreckers of this district, and were under no obligations to assist prop- 
erty. 

A decree will follow for $100 to the actual parties who rendered 
services. 
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KANSAS CITY SOUTHERN RY. CO. v. QTITGLEY et al. 
(Circuit Court, W. D. Arkausas, Ft. Smith Dlvisiou. June 13, 1010.) 

No. 200. 

1. Courts (§ 209*) — Fédéral Courts— Fédéral Question. 

A Mil by a railroad company to enioin suits at law for damasres or In 
equlty to restrain Its reraoval of a division point on the gronnd. among 
others, tliat the enf'oreement of an alleged eontract to maintain the rnil- 
road's shops, roundhouses, etc., at the point In question would Interfère 
with Interstate eomineroe, and prevent eomplainant's compliance with 
Aet Cong. March 4, 1G07, c. 2039, 34 Stat. 1415 (U. S. Comp. St. Supp. 
1009. p. 1170), Imown as the "Hours of Service Law,'" did not show féd- 
éral jurlsdiction as Involving a fédéral question, under the rule that to 
glve the fédéral Circuit Court jurisdietlon for that reason the fédéral 
question must appear necessarily In the statement of the cause of action, 
and not as mère allégations of a défense pleaded. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 841 ; Dec. Dig. i 
299.* 

Jurlsdiction in cases Involving federr>i question, see notes to Bailey v. 
Mosher, 11 C. C. A. 308 ; Montana Ore-Purch. Co. v. Boston & M. C. C. & 
S. Min. Co.. 35 C. C. A. 7.] 

2. Equity (§ 153*)— Bill— Natuee of Case. 

Whether a bill states a cause of action for relief in equity Is not to be 
deterniined merely from gênerai allégations of equity cofcnizance or from 
conclusions of law and fact but from the alleged facts themselves, which, 
if tnie, make out a case of equity Jurlsdiction. 

[Ed. Note. — For other cases, see I" luity, Dec. Dig. § 153.*] 

3. Injunction (§ 26*) — Equitable Relief— Natuee of Bill— Quia Timet— 

Clocd on Title — Bill of Peace. 

Where complainant railroad company was in quiet posses-sion of ail 
Its i)roperty at M., and no one threatened to disturb suoh possession and 
en.joyment by suit or otherwise, nor to do anything to cloud eomplainant's 
title to such property or to interfère vv 'i the use thereof. but many prop- 
erty owners lu M. opposed com[)Iainaut's removal of its division polut to 
a différent location, as In violation of a coutract fireviously made with 
eomplainant's predecessor, a Wll by complainaut seeking to restrain such 
property owners from instituting suits at law for damages or in equity 
for spécifie performance of such coutract was not maiiitainable as a bill 
quia timet to remove a clond on title or as a bill of peace. 

[Ed. Note. — For other cases, see Injunction, Dec. Dig. i 26.*] 

4. Equity (§ 42*) — .TunisnicTiON— Détermination of Question. 

Whether a bill stiites a case of équitable cognizance is JurisdicHonal, 
and the question may therefore be raised by the court of Its own motion. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §i 119, 120; Dec. 
Dig. § 42.*] 
B. CocîTS (§ 371*) — FEDERAL COURTS— Jurisdiction—State Statutes. 

Since state législation cannot enlarge the jurisdiction of the fédéral 
courts in equity, such législation, if conflicting with the distinction ob- 
served in fédéral courts betweeu law and equity, is unenforeeable. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 907, 972-076 ; Dec. 
Dig. § 371.* 

Jurlsdicliiin as aiTected by state laws, see note to Barling v. Bank of 
British North America, 1 C. C. A. 513.] 
6. Injunction (§ 20*)— Equitt Jurisdiction— AIultiplicity of Suits. 

eomplainant's predecessor eontracted to maintain its division point and 
railroad shops at M., and, after this had been done for 16 years, comr 
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plainant found that It was Inconvénient to longer maintain them there 
and impossible to so maintain them and operate the road so as to coraply 
with the hours of labor act of Congress (Act March 4, 1907, c. 2939, 34 
Stat. 1415 [U. S. Comp. St. Supp. 1909, p. 1170]), and, havlng heen tbreat- 
ened with suits to enforce such contract and to recover damages for its 
breach, filed a bUl of equity to restrain such actions. BpM, that the bill 
■was not maintainable to avoid a multlplicity of suits either in equity or 
at law. 

[Ed. Note. — For other cases, see Injunction, Dec. DIg. § 20.*] 

7. Specific Performance (§ 25*) — Nature of Contract— Location of Bail- 

BOAD Division Point. 

A suit for specific performance of a contract to locale and maintain a 
railroad division point at M. would be unsustainable In case It was shown 
that the eontinuance of such division iwint at M. would either impose a 
burden on Interstate commerce ereating a congestion of trafflc and em- 
barrass the service of the road and infiict irréparable loss on it or prevent 
Its complianee with the fédéral hours of labor act (Act March 4, 1907, c. 
2939, 34 Stat. 1415 [U. S. Comp. St. Supp. 1909, p. 1170]). 

[Ed. Note.— For otlier cases, see Spécifie Performance, Dec. Dig. § 25.*] 

8. Injunction (§ 26*) — Restraining Suits at Law— Irréparable Injurt. 

That the déniai of an Injunction restraining suits for breach of a rail- 
road's alleged contract to maintain a division point at a certain place 
would resuit in many such suits for damages being instituted against a 
railroad company did not justify the Issuance of such injunction on the 
theory that the railroad company would be thereby Irreparably injured. 

[Ed. Note.— For other cases, see Injunction, Dec. DIg. § 26.*] 

9. Injunction (§ 137*) — Cross-Bill— Preliminary Injunction. 

Where a bill by a railroad company to restrain property owners at M. 
from suing at law or in equity to restrain it from removing its division 
point to another place was without equity and unsustainable, and it ap- 
peared that défendants' right to prevent the removal was doubtful, a 
restraining order would not be granted on a cross-bill to prevent such 
removal on the déniai of the Injunction prayed for In the original bill. 

[Ed. Note. — For other cases, see Injunction, Dec. Dig. § 137.*] 

In Equity. Suit by the Kansas City Southern Railvvay Company 
against R. M. Quigley and others, in which défendants file cross-bill 
for affirmative relief. Bill dismissed. 

The complainant, a corporation organized and existing under the laws of the 
State of Missouri, and a citizen of that state, exhibited its bill of eomplaint 
against R. M. Quigley and 17 other défendants, each and ail of them alieged 
to be citizens and résidents of Polk county, in the state of Arkausaa, and of 
the lî't. Smith Division of the Western District thereof. "The prayer of the bill 
is: "That the rights of your orator and of the défendants hereln and of the 
other owners of property in and adjolning the clty of Mena, represented by 
the défendants hereln, be declared and establlshed, and that the claîms 
of the défendants and of each and ail of the persons represented by them be 
declared to be unfounded in law and In equity, and that your orator be decreed 
to' hâve the right free from any daims of any kind of any of said défendants 
or other pei-sons to remove its central division point from the elty of Mena, 
and that the défendants and each of them, and each and ail of the other own- 
ers of property In and adjoiuing the said city of Mena, be temporarily re- 
strained and enjoined pending the détermination of this cause, and at the 
final he^ring hereof be permanently restraiued and enjoined from institutiug 
any suits at law or in equity foundcd upon the assertion of said claims or 
growing out of the facts and circumstances herelnbefore alleged or to prevent 
your orator for any reason from so removing Its central division point from 
the said city of Mena or from instituting any suits for damages growing out of 

*For other cases see same topic & § numbek in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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suclr removal, aud for such furtlier and addition al relief as your orator may 
be eiititled to." 
In substance tlie bill allèges: 

(1) That it is antliorized to do business in the state of Arkansas. Tliat îts 
raiU'oad is cns'aged in state and interstate commerce, and that it oi3«rates 
sneli rallroad in the states of Missouri, Kansas, Arkanfïas, Oklahoma, aud 
Lonisiana. That for many years it bas owned and operated a Une of rallroad 
extending from Kansas City, in the state of Missouri, by continuous Une of 
rallroad to and througU the city of Mena, in Polk county, state of Arkansas. 

(2) It allèges: That this cause of action arlses under the Constitution aud 
laws of the United States. That it is a civil action, and involves a controversy 
betvs'een eitizens of différent slates, and that the sub.iect-niatter in dispute, ex- 
clusive of interests and costs, exceeds $2,000. 

(3) That the défendants are owners of real and Personal property in and 
adjoining the city of Mena, Ark., and represent, as a class, the owners of 
real and Personal property in and ad.1oining the city of Mena, and that the 
members of said class are so nunierous that they cannot without manifest in- 
eonvenieuce and oppressive delay be made parties to the bill. 

(4) That complaînant's Une of rallroad within and through the states nanied 
lias been divided înto two principal divisions, each of which divisions bas 
lieen, in turn, subdivlded into operating or subdivisions. That now, and ever 
since the original construction of complainant's road, the central division bas 
been located at Mena, where freight and passenger trains change engines and 
crews, and where a large nuiuUer of complainant's employés hâve resided, 
and where complainant's romidliouses, shops, and terminal yards required at 
that division point are located. ' That "an act to promote the safety of em- 
))loyés and travelers npon rallroads by limiting the bours of service of em- 
ployées thereon" enacted by Congress became efï'ective on the 4th day of 
March, 1907 (Act March 4, 1907, c. 2939, 34 Stat. 1415 [U. S. Oomp. St. Supp. 
1909, p. 1170]). 'That up to that tlme the maintenance of the division point 
at Mena was feasible and practi cable. That since that time expérience bas 
denionstrated that the division point at Mena cannot be maintalned without 
great congestion of trafiic, impairment of service, and irréparable loss to com- 
plainant from unavoidable, constant, and continuai violence of the act of 
Congress referred to, and subjecting the eomplainant to penalties on accouut 
thereof. That, to avoid'the results stated, It is necessary to rearrange the 
location of both Its central division point and the operatlou of its district and 
subdivision terminais, and to remove from the city of Mena to such points as 
may be flxed as division points the roundhouses, shops, and terminal yards 
now maintalned at Mena. 

(5) TTiat complainant's rallroad proper from a point approxiniately 20 miles 
south of Kansas City in the state of Missouri, through the states of Missouri, 
Kansas, Arliansas, and Oklahoma to and through the city of Mena, were for- 
merly owned and operated by the Kansas City, Pittsburg & Gulf Kailroad 
Company, and that so much of said Une as extends to and through the city of 
Mena was constructed by the Arkansas Construction Company under a writ- 
ten eontract with the Kansas City, Pittsburg & Gulf Kailroad Company with 
the défendant and eitizens and property owners in and adjoining the city of 
Mena claiming and asserting that at the time of said construction tlie Kansas 
City, Pittsburg & Gulf Rallroad Company by certain prlnted matter repre- 
sented that the central division point of the Kansas City, Pittsburg & Gulf 
Rallroad Company and the division shops and yards would be maintalned in 
the city of Mena, and that the town site of Mena was sold with the l^nowl- 
edge of the Kansas City, Pittsburg & Gulf Rallroad Company to the défendants 
and the présent owners of property in and adjoining the city of Mena, and 
their predecessors in title, upon the falth of such représentation. That the 
défendants claini and assert that a binding and enforceable eontract or obliga- 
tion was thereby created in their favor and binding upon the eomplainant for 
the perpétuai maintenance of said central division point and division shopî-» 
and terminal yards at the city of Meiia. The eomplainant speciflcally dénies 
that such printed matter so use-d by It was binding upon the Kansas City, 
l'ittsburg & Gulf Railroad Company, and dénies tliat any such statements or 
représentations were made by it. Tlie bill then allèges that on April 1, 1899, 
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ail the propertj- and assets of the Kansas City, IMttsburg & Gulf Raiiroad 
Company were incumbered by a flrst mortgage or deed of trust to the Stata 
Trust Company as trustée, securing its fuuded debt, and subsequently, upon 
a bill of compïaint flled by. the said State Trust Company, snch in'oceedings 
were had that the property and affairs of the Kansas City, l'ittsburg & Gulf 
Railroad Company passed into the hands of a recelver appointed by the Cir- 
cuit Court of the United States for the Western Division of the AVestem Dis- 
trict of Missouri, and that said action was l)rought to foredose the mortgage , 
securing the funded debt, and ancillary proceedings M-ere later instituted liy 
said trustée in this court ; that thereafter a decree of foreclosure was passed 
and the property ftold, and that the complainant became the purchaaer there- 
of ; that, by reason of such proeeeding, the complainant became the owner of 
ail the property and assets of the Kansas City, Pittsburg & Gulf Kailroad 
Company, including its Une of railroad into and through the city of Mena, 
discharged from any and ail obligations, except sueh as it was required to 
assume under the said decree of foreclosure as being superior in equity to the 
lien of the said mortgage. The bill then allèges that, if the Kansas City, 
Pittsburg & Gulf ïîailroad Conipary had made the représentations alleged, 
such représentations were not binding upon the complainant, the same not 
having been imposed upon the complainant by the terras of said decree. The 
bill then allèges that notwithstanding the facts last stated that the défendant 
and otEers claim and assert that the complainant assumed the pretended ob- 
ligations of the Kansas City, Pittsburg & Gailf Railroad Company herein!:"/ore 
referred to, whlch the complainant sjjeciflcally dénies. The bill then alUges 
that, if the Kansas City, l'ittsburg & Gulf Uallroad Company had obligated 
Itself to perpetually maintain at the city of Mena its central division point, 
the claim of said défendant and others would be unfounded in law and equity 
for the reason that said pretended obligation is void liecause contrary to pub- 
lic policy and ultra vires, and, if it had assumed such obligation, the obliga- 
tion itself has been fully satisfled by the maintenance of the central division 
point of the Gulf conipany at Mena for 16 years past. 

(6) TTie Mil allèges that the défendants claim that on the 16th of March, 
1907. at the cit.y of Mena that one L. F. Loree, chairman of complainant's ex- 
ecutive committee and its principal executive ofHcer at the city of Mena, in 
the présence of certain property owners and citizens of Mena, and of the said 
executive committee, composed of J. B. Davis and others, stated to a com- 
mittee of said citizens that the central division point of the complainant's 
road would remain at Mena, and upon the strength of this statement the citi- 
zens of Mena and many of its cltizens, including défendant, made large and 
valuable improvements, the value of which will be gi-eatly diminished if said 
central division point is removed from Mena. The bill allèges that this claim 
Is unfounded and untrue; that no such statement was made; that complain- 
ant claims that by reason of said alleged statement of the said Loi-ee and the 
improvements made on the strength thereof the complainant is estopped from 
removing its central division point from Mena. The bill then allèges that by 
reason of the premises a restriction or servitude has been placed upon the 
use of its railroad, whereby it is required to maintain its central division 
point at Mena forever, and a similar servitude upon the use of complainant's 
property wlthin the city of Mena; that the claims and assertions of défend- 
ants are unfounded in law and equity ; that, if such statements had been made 
by the said Loree, they were not binding because without considération and 
were not in writing, as required by the statute of frauds, and were not made 
by authority of the board of directors, or the executive committee. or any 
other person vested with authority to contract for the perpétuai location of 
complainant's central division point, and were therefore ultra vires, void, 
and contrary to public policy. 

(7) The bill then allèges that défendant and other owners of real and 
Personal property in and adjoinlng the said city of .Alena hâve threatened and 
are threatening to institute an injunction suit or injunction sults to restrain 
the complainant from the removal of its central division point from the city 
of Mena, and, as complainant is informed and believes and so charges, is 
preparing to institute said suit, and also to Institute separate actions at law 
a^ainst complainant to recover damages for the removal of said central 
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division point from Mena whenever the same shall be done. The blll tïïen 
allèges that sald claims and threats are a cloud upon, or in the nature of a 
cloud upon, the title of complalnant's properties, and an Interférence with 
their proper use and management; that said Injunction sults and actions at 
law for damages will resuit in a multlplicity of suits which complainant 
will be required to défend; that the claims of said défendant and the own- 
ers of other property In llke situation In and about Mena originate in a 
common source, and that there is a eommunity of Interest among ail the 
défendants and ail the other owners of real and Personal property in and 
around the city of Mena represented by them ; that there are questions of 
law and fact, the détermination of whlch, unless settled hy a suit in equlty, 
will involve a multlplicity of suits ; that the assertion of said claims and 
threats, are an interférence with the proseeution of complalnant's plan for 
the readjustment of Its operating divisions in the manner and for the pur- 
pose alleged, and will resuit in irréparable loss, so that It would create an un- 
certalnty as to complalnant's road in the management of this property In the 
interest of itself and the public at large, the continuanee of which is a 
burden or servitude upon its proper use and management, a burden upon 
Interstate commerce, and will prevent the proper adjustment of its division 
terminais, the eflfect of which is detrimental to the safety of persons and 
property and to the employés of complainant, and tends to subject it to the 
penalty of the act of Congress commonly known as the "Hour of Service Ijaw," 
and llkewise to impair the value of the bonds and stocks which bave beeu 
issued and sold in large amounts upon the faith of complalnant's right to 
operate its property and maintain efflciency and with due regard to such laws 
as may be from time to time enacted by Congress in its régulation of Inter- 
state commerce carriers. Then follows the prayer for relief hereinbefore set 
out. 

S. W. Moore and Readi & McDonough, for complainant. 
John A. Eaton, F. A. Youmans, Elmer J. Lundy, and J. I. Alley, for 
défendants. 

ROGERS, District Judge (after stating the facts as above). In the 
view taken by the court, it is unnecessary to set out at length the other 
pleadings. The question of jurisdiction raised by the answer, grow- 
ing out of the déniai of diverse citizenship, need not be noticed now. 
To my mind it is clear that no jurisdiction in this case can be upheldi 
on the ground of the alleged existence of a fédéral question. The 
principle governing that class of cases is stated in Devine v. Los An- 
geles, 302 U. S. 334, 26 Sup. Ct. 657, 50 L. Ed. 1046, as follows : 

"It would be wholly unnecessary and improper in order to prove complaln- 
ant's cause of action to go into any matters of défense which the défendants 
might possibly set up, and then attempt to reply to such défense, and thus, 
if possible, to show that a fédéral question might or probably would arise 
in the course of the trial of the case. To allège such défense and then make 
an answer to It before the défendant has the opportunlty to itself plead or 
prove its own défense is inconsistent with any luiown rule of pleading so far as 
we are aware, and is improper. The rule is a reasonable and just one that 
the complainant In the flrst instance shall be confiued to a statement of its 
cause of action, leaving the défendant to set up in his answer what his dé- 
fense is. ■* * * The cases hold that to give the Circuit Court Jurisdiction 
the fédéral question must appear necessarily in the statement of the plain- 
tiff's cause of action, and not as mère allégations o€ the défense which the 
défendants intend to set up or which they rely upon. Third Street Railway 
Company v. Lewis, 173 U. S. 457 [19 Sup. Ct. 451, 43 L. Ed. 766]." 

Tested by this rule, the bill in this case falls far short of stating any 
facts upon which jurisdiction could attach because of the existence of 
a fédéral question. 
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But, assuming both diverse citizenship and the existence of a féd- 
éral question, the jurisdiction in a court of equity d'oes net necessarily 
follow. Fédéral questions are raised and decided in courts of law as 
well as courts of equity, and the question still remains, Has the com- 
plainant stated a case of equity cognizance? Tliis question must be 
determined, not nierely from gênerai allégations of equity cognizance, 
or conclusions of law and fact, but from the alleged facts themselves 
which, if true, make out a case of equity cognizance. Copions référ- 
ences are given in the briefs of counsel bearing upon bills quia timet, 
or to remove a cloud upon the title to real estate, and upon bills of 
peace, as they are called In Holland v. Challen, 110 U. S. 20, 3 Sup. 
Ct. 497, 28 L. Ed. 52, Mr. Justice Field said : 

"A Mil quia timet, or to remove a cloud upon the title of real estate, dif- 
fered from a bill of peace, in that it did not seek so much to put an end to 
Yexatious litlgation respectlng the property as to prevent future litigation 
by removlng existlng causes of controversy as to its title. It was brought 
In View of anticipated wrongs or misehiefs, and the jurisdiction of the court 
viras invoked because the party feared future injury to bis rights and interests. 
Story's Equity, § 826. To maintain a suit of this charaeter it was generally 
necessary that the plaintifC should be in possession of the property, and, ex- 
cept where the défendants were numerous, that his title should bave been 
established at law or be founded on uadisputed évidence or long eontinued 
possession. Alexander v. Pendleton, 8 Cranch, 462 [3 L. Ed. 624| ; Peirsoll v. 
Elliott, 6 Pet 95 [8 L. Ed. 332]; Orton v. Smith, 18 How. 263 [15 L. Ed. 
393]." 

The bill in this case is neither a bill quia timet, or a bill to remove 
a cloud from the title upon real estate, or a bill of peace. The com- 
plainant owned and is in the quiet and undisturbed possession of ail 
its properties at Mena. No one is threatening to disturb that posses- 
sion and enjoyment by suit or otherwise. No one is doing anything or 
threatening to do anything to cloud complainant's title to its properties, 
or interfering with its uses. On the contrary, we learn from the bill 
that défendants claim and désire that complainant shall remain in 
the possession and continue the enjoyment and use of its said proper- 
ties at Mena, in the future as in the past, unclouded and undisturbed 
by them. There is, therefore, no cloud to be removed, and there was 
no threatened litigation at the time this bill was filed, vexatious or 
otherwise, about it, and there were no causes of controversy as to its 
title to be removed in order to prevent future litigation. Nor can any 
gênerai allégations as to what will follow if the restraining order is 
not granted, such is irréparable injury, or multiplicity of suits, be 
permitted to take the place of the substantive facts essential to give 
a court of equity jurisdiction. 

Stripped to the skin, this is a bill which, if it stand at ail, must 
stand on the principle that equity will take jurisdiction in order to 
avoid a threatened multiplicity of suits, said suits not about to be in- 
stituted by the same défendants, but by separate défendants, each of 
whom, in a certain event, may hâve a distinct cause of action in his 
own right. The question résolves itself to this: Does the avoidance 
of a multiplicity of suits under such circumstances, in the absence of 
any other distinctive ground or acknowledged head of equity cog- 
nizance, give jurisdiction in equity to the courts of the United States ? 
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More briefly stated, the question is this: Is the subject-matter of this 
suit within the cognizance of a court of equity? This question I think 
is raised by the answer; but, if not, it is jurisdlictional, and as held in 
Parker v. Winnipiseogee Lake Cotton & Woolen Co., 2 Black (U. S.) 
550, 17 L. Ed. 3o3, may be raised by the court sua sponte. 

Many of the states, Arkansas among the number, hâve enacted stat- 
utes conferring jurisdiction on their own courts of equity upon cer- 
tain conditions not recognized in the courts of equity of the United 
States. The question of jurisdiction in this case finds no warrant in 
any such statute in force in Arkansas. Undoubtedly there are certain 
rights created by state statutes vvhich United States courts of equity 
can and do enforce, but state législation cannot enlarge the jurisdic- 
tion of the United States courts in equity, if such. législation conflicts 
with the distinction strictly observed in the fédéral courts between law 
and equity. Adoue et al. v. Strahan et al., 97 Fed. 691, and cases there 
cited, afford examples of that character. In that case this court said: 

"Counsel for the plaintiffs insist that the case of Rlch v. Braxton, 158 U. 
S. 405, 15 Sup. et. 1006, 39 L. Ed. 1022, is authorlty lu support of the bill. The 
court thiiiks not. In that case the précise question was not presented at ail. 
Counsel also cite Holland v. Challen, 110 U. S. 15, 26, 3 Sup. Ct. 495. 28 L. 
Ed. 52, to the effeet that United States courts of equity wlll respect state 
statutes eularging eciuitable remédies. Unquestionably that is true, but it is 
subjeet to the limitation tliat riglits created by state statutes will uot be ad- 
ministered if they conflict with the distinction strictly observed in said 
courts between law and equity, or if they contravene section 723 of the Re- 
vised Statutes of the United States (U. S. Comp. St. 1901, p. 583), which pro- 
vides that suits In equity shall not be sustained In either of the courts of the ; 
United States, where a plain, adéquate, and complète rehiedy may V)e had at 
law, or if they violate the constitutional right of parties, in actions at law, of 
a trial by jury." 

Nor are the décisions of state courts, if they were harmonious, nec- 
essarily décisive of the question to be considered. It may be con- 
ceded that there are state décisions sustaining this bill. They are not 
ail in accord, as we shall see. Pomeroy, in his Equity Jurisprudence, 
§§ 268, 269, et seq. upholds the jurisdiction in such cases. One féd- 
éral case cited by the author it is thought sustains the text, aind only 
one — i. e., Osborn v. Railroad Company (C. C.) 43 Fed. 824^ — the 
opinion rendered by Mr. Justice Harlan at circuit. I think the facts 
in that case readily distinguish it from the case at bar. Crews et al. v. 
Burcham, 1 Black (U. S.) 352, 17 L- Ed. 91, is cited by Justice Harlan | 
to sustain Osborn v. Railroad Company, supra, but that case is ob- 
viously distinguishable from Osborn v. Railroad Company, supra, and 
the one at bar also. But I need not consider that phase of the matter. 
It is taken care of later. In Tribette et al. v. Illinois Central Railroad 
Company, 70 Miss. 182, 12 South. 32, 19 L. R. A. 660, 35 Am. St. 
Rep. 642, the Suprême Court of Mississippi carefully considered and 
refused to follow Pomeroy or Osborn v. Railroad, supra. The opin- 
ion was written by Chief justice Campbell, justly esteemed one of the 
ablest judges on the bench in this country. I quote from the opinion 
as f ollows : 

"A number of owners of property in the town of Terry, destroyed by fire 
from sparks emitted by an engine of the appellee, severally sued in the Cir- . 
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fuit Cotirt to reeover of the appellee damages for the respective losses by said 
flre, alleged to hâve resulted from the neg:ligence of the défendant. Whlle 
thèse actions were pending, the appellee exhibited its bill against the several 
plaiutiffs, aveiTing that no liability as to It arose by reason of the lire, whicli 
arose, not from any négligence or wrong of it or its servants, but from the 
fault of others, for whieh it is not responsible, and that the plalntiffs in the 
différent actions are wrongfully seeking to recover damages by thelr several 
actions, ail of vrhich grew eut of the same occurrence, and dépend for their 
Bolution upon the same questions of faet and of law, wherefore, to avold 
multiplicity of suits, and the conséquent harassmcnt and vexation, ail of the 
said several plaintiffs are sought to be enjoined from prosecuting their dif- 
férent actions, and to be brought In and hâve the controversies settled In the 
one snit in equity. There is no eommon interest between thèse différent plaln- 
tiffs, except in the questions of fact and law involved. The injunction sought 
was granted, and the défendants served with process, when they appeared 
and demurred to the bill, and moved to dissolve the Injunction on the face of 
the bill. The case was heard on motion to dissolve the injunction, and it 
was overruled, and an appeal was granted. The question presented is as to 
the rightfulness of the suit against the défendants, on the sole ground that 
their several actions at law involve the very same matters of fact and law, 
without any other community of Interest between them. The granting and 
maiutaining the injunction are fully sustained by 1 Pom. Eq. Jur. § 225 et 
seq., and it is proljable that any judge authorized would bave granted the 
injunction upon the text cited. But we affirm, after a careful examination 
and full considération, that Pomeroy is not sustained in bis 'conclusions' 
stated in section 269 of hls most valuable treatise, and that the cases he 
cited do not maintain the projjosition that mère community of interest 'in 
the questions of law and fact involved in the gênerai controversy, or in the 
kind and form of relief demanded and obtained by or against each individual 
member of the numerous body,' is ground for the Interposition of chancery 
to settle in one the several controversies. There is no such doctrine in the 
books, and the zeal of the learned and usually accurate writer mentioned 
to maintain a theory bas betrayed him into error on this subject. It bas so 
blinded him as to cause the confounding of distinct things in bis views of 
the subject, to wit, joiuder of parties and avoidauce of multiplicity of suits. 
It bas been found that many of the cases he pressed Into service to support 
bis assertion are on the subject of joiuder where confessedly there could be 
no doubt that the matter was of equity coguizance. Every case he cited to 
support bis text will be found to be either where each party might bave 
resorted to chancery, or been proceeded against in that forum, and to rest on 
some other recognized ground of equity interférence other than to avoid mul- 
tiplicity of suits. The cases establish this proposition, viz., where each of 
several may proceed, or be proceeded against, in equity, their joinder as 
plaintiffs or défendants in one suit is not objectionable. But this is a very 
différent question from that, wliether merely because many actions at law 
arise out of the same transaction or occurrence, and dépend upon the same 
matters of fact and law, ail may proceed or be proceeded against jointly in 
one suit in chancery ; and it is believed that it bas never been so held, and 
never will be, in cases like those hère involved. Where each of several par- 
ties may proceed in equity separately, they are permitted to unité and mako 
eommon cause against a eommon adversary, and one may Implead in one suit 
in equity many who are his adversaries in a matter eommon to ail in many 
cases, but never when the only ground of relief sought is that the adversaries 
are numerous, and the suits are for that not In itself a matter for equity 
coguizance. Attention to the distinction mentioned will résolve ail ditBculties 
In considering the many cases on tliis subject. There must be some recog- 
nized ground of équitable interférence in the subject-matter of the contro- 
versy, or eommon right or tltle ihvolved, to warrant the joinder of ail in oue 
suit, or there must be some eommon pui-pose in pursuit of a eommon adver- 
sary, where each may resort to equity, in order to be joined in one suit ; and 
it is not euough that there 'is a community of interest merely in the question 
of law or of fact involved,' etc.. as stated by l'omeroy in .section 268. Al- 
though be asserts that this early tlieory bas long been abandoued, he fails 
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utterly to prove it. An examinatlon of the cases he clted under section 256 
et seq. wlll show this to be true. The opinion of the justice (Ilarlan) In Os- 
bom V. Rallroad €o. (C. O.) 43 Fed. 824, does support the text of Pomeroy, 
and cites 1 Pom. Eq. Jur. §§ S45, 255, 257, 268, 293, and Crews v. Burcham, 1 
Black, â52-357, 17 h. Ed. 91. We are content with what has already been sald 
as to the text of Pomeroy, and affirm that but one of his citations sustalns 
his conclusion, and that the language of Harlan, J., In the case clted. Nor 
does Crews v. Burcham sustaln the language of Justice Harlan. It belongs 
to the class of cases wherè each party mlght hâve brought his blll, and ail 
who had a common cause were permitted to make common contest in chancery 
wlth thelr adversarles who were united by a common tie. The décision of the 
case in which Harlan, J., glves support to the doctrine of Pomeroy is not 
complained of, but the opinion is not justified by any case wlth which we 
hâve been made acgualnted. The case was one In which each mlght hâve 
brought his separate blll to quiet tltle. and ail concerned were permitted to 
unité in one blll agalnst thelr common adversary ; and so, It is belleved, wlll 
fce found ail the cases on this subject. Certainly those relied on by Pomeroy 
are of this character." 

Judge Campbell then takes uo every case cited by Pomeroy, and 
shows that they ail either fall within the rule cited by him, or that they 
are readily differentiated from the text of Pomeroy by the peculiar. 
facts of the respective cases. L^ater, in summing up the discussion, on 
page 190, 70 Miss., on page 33, 13 South. (19 L.^R. A. 660, 35 Am. St. 
Rep. 643), he says: 

"And whlle judges hâve In varions Instances clted, and sometlmes quoted, 
Pomeroy, In the language alone characterized as unsupported, in every In- 
stance, we think the case will not call for It, but to be resolvable Independent- 
ly of it upon other grounds of équitable Interférence; and in our opinion 
not one of the learned courts which bave clted or quoted Pomeroy in the way 
mentioned would sustaln this blll if it was before it for décision. There Is 
danger that by fréquent répétitions and plHng up assertions judires cltlng 
and quotlng text-books, and text-wrlters cltlng the cases thus referrlng to 
them, a false doctrine mlght acquire strength enough to dispute with the 
true ; but we do not believe that any accumulation of dogmatic assertion 
and citations and quotations can ever establish the proposition that a de- 
fendant sued for damages by a dozen différent plalntlffs, who hâve no com- 
munlty of interest or tle or connection between them except that each suf- 
fered by the same act, may bring them ail before a court of chancery in 
one suit, and deny them thelr right to prosecute thelr actions separately 
at law as begun by them. It has never been done. There is no précèdent 
for it, and, while this is not coneluslve agalnst It, it Is significant and sug- 
gestive. If It is true, as stated by Pomeroy, and some quotlng him, that mère 
communlty of interest in matters of law and fact makes It admissible to bring 
ail Into one suit In chancery in order to avoid multiplicity of suits, ail sorts 
of cases must be subject to the principle. Any limitations would be purely 
arbltrary. It must be of universal application, and strange results mlght 
flow from Its adoption. The wrecking of a rallroad train mlght glve rlse 
to a hundred actions for damages Instituted in a dozen différent countles un- 
der our law as to venue of sults agalnst rallroad companles, in some of 
which executors or administrators or parent and children mlght sue for the 
death of a passenger, and in others clalms would be for divers Injuries. If 
Pomeroy's test be malntalnable, ail of thèse numerous plalntlffs, havlng a 
communlty of interest in the questions of law and fact, clalming because of 
the same occurrence, depending on the very same évidence, and seeklng the 
same kind of relief (damages), could be brought before a chancery court in 
one suit to avold multiplicity of suits. But we forbear. Surely the learned 
author would shrlnk from the contemplation of such a spectacle ; but his 
doctrine leads to it, and makes it possible." 

A similar question arose in Fellows et al. v. Spaulding, 141 Mass. 
93, 6 N. E. 548. The opinion is short, and I quote the whole of it : 
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"Morton. C. J. Thls is a bill In equity to restruin the several défendants 
frora iji'ovhig tbeir claiins agaliist an Insolvent debtor in the court of insol- 
veiit-y. If, in any case, sucli a bill in the nature of a bill of jveace can be 
maiutaiiied. wbere tliere are many créditera whose debts dépend upou the 
sanie question, and who threaten, by separate appeals, to harass the assignée 
with a nndiiplicity of vexations suits, whicli we need not décide, this bill 
does not state a case which calls for tlie interposition of a court of eciulty. 
Such a bill is addressed to the discrétion of the court of equity, and will not 
be entcrtained uuless it appears that there is a praetlcal necessity for the 
interposition of the court to prevent vexatious litig'ation. Tlie bill sets out 
that numerous creditors hâve presented their several debts for proof in insol- 
vency, which hâve not been passed upon by the jndire of insolvency, and that 
they are ail controlled and owned by one of the défendants. The same ques- 
tions of law are raised in each case, and there is no reason wby one suit 
in the usual course of proceedings in insolvency, the other cases being con- 
tinued to abide the resuit, should not settle ail the cases. There Is no alléga- 
tion that the défendants threaten or intend to harass the plaintiffs by vexa- 
tions litigation, and practically the whole controversy can be conveniently 
settled in the forum to which it belongs. We see no reason for restraining 
the défendants by injunction from pursuing the remedy which the statutes 
provide for such cases. Bill dismissed." 

The learned counsel for plaintiff hâve not cited a single binding or 
authoritative fédéral case which combats the principle laid down by" 
thèse two eminent state courts which hâve considered this question 
purely from the standpoint of e(iuity jurisdiction, unafïected by any 
state législation. My own research has disclosed none. Surely it 
cannot be that, if the law is otherwise, there is no binding or authori- 
tative case to support it. The cases are innumerable which border 
close along the line on which this bill is framed, and it is manifest that 
the pleader left no stone unturned to bring the framework of the bill 
within the scope of those décisions in so far as the facts warranted'. 
Let us see. 

In Boise Artesian Water Co. v. Boise City, 213 U. S. 379, 29 Sup. 
Ct. 427, 53 T. Ed. 796, Moody, J., said : 

"The appellant, a West Virginia corporation, brought in the Circuit Coiirt 
of the United States for tbe District of Idaho this bill in equity against Boise 
City, a municipal corporation. There was a demurrer to the bill, which, upon 
considération of the merits of the case set forth therein. was sustalned by the 
judge of the Circuit Court and the bill dismissed. The company appealed 
directly to this court. The facts set forth in the bill and exhibits and the 
relief and grounds of relief claimed so far as necessary to develop the point 
decided may be conveniently stated in narrative form. The company was 
incorporated for and is engaged in supplying the eity and its inhabitants with 
water for municipal and doniestic purposes. It had acquired the property, 
franchises, right, and privilèges of certain indlviduals and corporations, who 
had been from tinie to tlme granted by ordinance of the eity the privilège of 
laying and maintaining pipes in the streets and supplying through them 
water for municipal and domestic uses. The company conducted its business 
by virtue of thèse ordinances, and has invested large sums of money. The 
ordinanees need not be set forth in détail, and it is enough to say that the 
company eontends that they are franchises for a term of not less than 50 
years, and constitute a contract inconsistent with the lieense fee or tax here- 
after referred to, while tlie eity eontends that they are mère permissions, 
revocable at any time. The rates are flxed by commissioners, acting under 
the anthority of a law of the state, and are to remain In force three years 
from the date of their establishment. After the fixing of the rates and before 
the expiration or the three years, on the 31st day of May, VMd, the eity 
euacted an ordinance re<iuiring that the company 'hereafter i)ay to said Boise 
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City, on tlie flrst day of each and every month, a monthly license of $300.00. 
for the privilège granted * * * fo lay and repair water pipes in tlie streets 
and alleys of said city.' Tlie ordinance then made a demand for tlie monthly 
liayment of said lieeuse, and directed the city clerk to notify the company 
of the reQulrements of the ordinance." 

I hâve quoted this statement of the case because of the striking 
similarity of the case as made by the bill to the one at bar so far as the 
reasons why the injunction shovild be granted are concerned. New, 
on what ground did the pleader in that case invoke the power of a 
court «f equity? The opinion answers the question. Justice Moody 
said: 

"The main obiect of the bill is to ohtain an injunction against the enforce- 
raeut of tiiis ordinance upon the .çrounds (1) that other corporations, associa- 
tions, and individuals nsing the streets and alleys of the city for varions 
purposes are not required to pay a license, and therefore there -was by the 
ordinance a déniai of the equal protection of the iaws; (2) that the city, in 
pursuance of its claim that the ordinances grant ouly a revocable permission 
to oceupy the streets, threatens and intends to impose further burdens and 
assessments, and threatens to remove the pipes and the Works from the 
city ; (3) that the city has presented monthly bills and lias brought an action 
at law in the state cowrt to recover the amount alleged to be due on accomit 
of the license fee imposed, and that there is therefore danger of a multiplicàty 
of suits ; (4) that the ordinance has cast a cloud upon the company's fran- 
chises and rlght to supply water to the oity and its inhabitants, and thereby 
depreciated the value of the company's property, impaired its crédit, enibar- 
rassed its business, and confiscated its property ; <.j) that the ordinance Im- 
pairs the obligation of the contract made hy the ordinances granting the 
rights, privilèges, and franchises ; (C) that the enforcenieut of the ordinance 
vS'Ould deprive the company of its property witliout due process of law and 
abridge Its privilèges and inimunities granted by the fourteenth ameiidnient ; 
(7) and that the ordinance violâtes the Constitution and laws of the state. 
A subordinate object of the bill is to recover from the city certain amounts 
due on account bf water supplied to tire hydraiits, which the city déclines 
to pay, disputing its liabillty so to do." 

The Circuit Court in that case dismissed the bill on the merits. The 
Suprême Court of the United States, in declining to consider the mer- 
its, said: 

"We do not enter upon that suhject because there Is a deeper question 
vvhich- seenis to us décisive of the case. That question is whether the plain- 
tifi! Is entitled, on the allégations of its bill, to relief in equity in the féd- 
éral courts. * * * 

"It is obvions that tlie rights of which the company seeks to avait itself 
are rights cognizable in a court of law, and not rights created only by the 
principles of equity. Tlie sum of the company's contentions is that the Im- 
position of the license fee was illégal, unconstitutional, and void. Ail thèse 
contentions are open in a court of law. It is a guiding rule in equity that in 
such a case it will not interpose wliere there is a plain, adéquate, and com- 
plète remedy at law. This rule at an early date was crystallized into statute 
form by the sixteeuth section of the judiciary act (Rev. St. § 723), which, if 
It lias no other etfect, emphasizes the rule and presses it upon the attention 
of courts. New York, etc., v. Jlemphis Water Co., 107 U. S. 205, 214 [2 Sup. 
et. 279, 27 L. Ed. 484]. It is go well settled, and has so often been acted 
upon, that no authority need be cited in its support, though it must not be 
t'orgotten that the légal remedy must be as complète, practicable and efBcient 
as that wliich equity eonld alford. Walla Walla v. Walla Walla Water Co., 
172 U. S. 1, 11 [19 Sup. et. 77, 43 L. Ed. 341]." 
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In New York, etc., Co. v. Memphis Water Co., 107 U. S. 214, 2 Sup. 
Ct. 286, 27 L. Ed. 484, the Suprême Court said : 

"In View of the early enactment by Congress in the sixteenth section of the 
judiciary act (Rev. St. § 723), declaring 'that suits in equity shall not be 
sustained in elther of the courts of the United States in any case where 
plain, adéquate, and complète remedv may be had at law,' the rule laid down 
in Hayward v. Andrews [106 U. S. 672, 1 Sup. Ct. 544, 27 L. Ed. 271] is en- 
titled to spécial considération from the courts of the United States. ïhis 
enactment certainly means something; and, if ouly declaratory of what waa 
always the law, it must, at least, hâve been intended to emphasize the rule, 
and to imiiress it upon the attention of the courts." 

Returning to Boise Water Co. v. Boise City, above, the court takes 
up and reviews a line of décisions of that court wherein equity was re- 
fused to take cognizance and grant injunctions solely upon the ground 
of the illegahty or unconstitutionahty of state législation in the ab- 
sence of facts disclosing some distinct head of equity cognizance. The 
line of cases reviewed are those in which fédéral courts hâve been 
asked to enjoin the collection of state taxes based upon illégal or un- 
constitutional state législation. In Boise Water Co. v. Boise City, 
supra, it is said : 

"It is quite possible that in cases of this sort the validity of a law may be 
more conveniently tested by the party denying it by a bill in equity tban 
by an action at law ; but considérations of that character, while they may 
explain, do not justify, resort to that mode of proceeding." 

Then, in summing up the conclusions from the cases reviewed, the 
court said, at page 285, 213 U. S., at page 429, 29 Sup. Ct. (53 h. Ed. 
796): 

"It is safe to say that no case can be found where this court bas deliber- 
ately approved the issuance of an injunction agaiust the enforcement of an 
ordinance resting on state authority merely because it was illégal or uncon- 
stitutional, unless further circumstances were shown which brought the case 
within some clear ground of equity jurisdiction. Thèse décisions make It 
clear that an hijunction ought not to be granted unless the bill, besides al- 
leging lllegality and unconstitutionality of the ordinance imposing the license 
fee, sets forth other circumstances which bring the case within some acknowl- 
edged head of equity jurisdiction. The only suggestions of this kind which 
the bill présents are that the enforcement of the ordinance will lead to ir- 
réparable injury, to multiplicity of suits, and east a cloud upon the com- 
pany's title to its franchises. But there is nothing in the bill which leads 
us to suppose that any of thèse results would be brought about by leavlng 
the Company to its défense at law. If the city had taken any steps Indicat- 
ing a purpose to remove the pipes and works of the Company from the streets 
of the city and to deny it the right to continue its business there would be 
clear reason for the interposition of a court of equity, for, if that were 
done illegally or unconstitutionally, an injury would be inflieted for which the 
law could atïord no adéquate remedy. In such a case it would be the plain 
duty of a court of equity to arrest the destructive steps until their legality 
or constitutionality could be determined. Such a course would be for the best 
interests of both parties." 

It is true that the bill contains a vague allégation that the city has 
threatened to remove the company's pipes and works from the city, 
but no facts whatever are alleged showing such a threat. The city 
does not speak except by its council, and nothing has been said or done 
by it in this direction. On the contrary, the imposition of the license 
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fee and the bringing of a suit for its recovery contemplate continuance 
and not restraint of the business of the company. 
In 16 Cyc. p. 60b, it is said: 

"It Is frequently stated that equlty will assume jurisdlctlon for the purpose 
of preventing a multlplicity of suits. But this statement In its broad form is 
Bomewhat misleadlng. The mère fact that one is threatened with a multipllc- 
ity of suits, and that he is likely to become involved in numerous proceed- 
ings, does not alone entitle him to the aid of equity to avoid such situation. 
He must In addition show that some légal or équitable right is invaded or 
threatened." 

See, aiso, numerous cases cited in footnote on same and following 
page, including both state and fédéral décisions. On the following 
pages the subject is discussed by the author, and the confusion of the 
authorities admitted. At page 65 the author, after having cited the 
principles in such cases, says: 

"Nevertheless bills hâve been snstained where there was no connection 
among the différent clainis other than that they ail depended upon the same 
question of fact and law arising out of the same transaction." 

It is a curions fact that the very danger referred to by Chief Justice 
Campbell in Tribette v. Illinois Central Railroad is verified by an ex- 
amination of the cases cited in footnote 79 to sustain the text just 
quoted, for every case cited in that footnote either does not sustain 
the text, or is readily distinguishable from it, or relies on Pomeroy 
for authority. Wyman v. Bowman, 1S7 Fed. 257, 62 C. C. A. 189, 
does not sustain it. Sang Lung v. Jackson (C. C.) 85 Fed. 502, does 
sustain it, and rests on Pomeroy. Haie v. Allinson, 188 U. S. 56, 23 
Sup. Ct. 244, 47 h. Ed. 380, I think establishes the contrary when ap- 
plied to the facts of this case, and is not authority which supports the 
text in any event. Tift v. Southern Railroad Co. (C. C.) 123 Fed. 
789, does not support the text, and is readily distinguishable from the 
case at bar. The case of Haie v. Allinson, supra, has been found 
both instructive and profitable, and there is language in the nature of a 
■dictum at the foot of page 78 tending to uphold the doctrine laid 
down by Pomeroy, at least in part, in some cases ; but on the previous 
page the gênerai rule as laid down by Pomeroy is distinctly repudiated. 
If it be conceded that this case falls within the rule stated in Tribette 
et al. V. Illinois Central Railroad Co., supra, because it appears from 
the bill that each of the défendants hâve a separate and distinct cause 
of action in equity to enjoin complainant from removing its central di- 
vision from Mena, and therefore this suit will avoid a multiplicity of 
suits in equity against the complainant, the answer is found in the fact 
that if any such action is contemplated by the défendants, when 
suit is brought by any one of the défendants to enjoin the removal 
of the division from Mena, if maintainable at ail, it will settle the wliole 
question for ail. No good, therefore, could corne from repeated suits 
in equity to enjoin the removal, which had already been forbidden, 
and the court will indulge no such conclusion based upon mère threats 
"to institute an injunction or injunction suit." In Boise Artesian Wa- 
ter Co. v. Boise City, supra, the Suprême Court, at page 285, 213 U. 
S., at page 430, 29 Sup. Ct. (53 L. Ed. 796), said : 
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"Nor do we tliink that there is any danger of a niultiplicity of suits lu the 
sensé that would authorize the issuance of an Injunction. One suit only has 
been brought, and that by direction of the city council. It remains pend- 
ing, and, when it reaches judgment, it will détermine flnally every question 
in dispute between the parties. There is no need of any other suit except to 
prevent the running of the statute of limitations, and nothing to Indicate that 
any will be brought. Where the multiplicity of suits to be feared consists 
in répétitions of suits by the same person against the plaintifl: for causes of 
action arising ont of the same facts and légal principles, a court of equity 
ought not to interfère upon that ground unless it is elearly necessary to 
protect the plaintifC from continued and vexations litigation. Something more 
is required than the beginning of a single action with an honest purpose to 
settle the rights of the parties. 1 Pomeroy's Eq. Juris. (3d Ed.) § 234. Per- 
haps it mlght be necessary to awalt the final décision of one action at law (see 
for analogies Sharon v. ïucker, 144 U. S. 533 [12 Sup. Ct. 720, 36 L. Ed. 532] ; 
Boston, etc., Mining Co. v. Montana Ore Co., 188 U. S. 632 [23 Sup. Ct 434, 
47 L. Ed. 626]), but that we need not décide." 

Moreover, such a suit in equity could never be maintained by the de- 
fendants if on final hearing it was determined that to grant an injunc- 
tion against the removal of complainant's central division from Mena 
would either impose a burden on Interstate commerce, create a conges- 
tion of its traffic, impair its service or inflict irréparable loss upon it, 
or prevent the enforcement of the act of Congress above referred to 
known as the eighteen hour law. Such a suit to be maintainable at ail 
on any ground implies the existence of an enforceable contract between 
complainant and défendants, not in contravention or violative of or il- 
legally interfering with any of those things. Otherwise the contract 
itself would be violative of the commerce clause of the Constitution, 
or the act of Congress regulating interstate commerce enacted in 
pursuance thereof. Nor do I think on the whole record as now ex- 
hibited any such resuit as a multiplicity of injunction suits by défend- 
ants is to be reasonably apprehended. The reasonableness and the 
soundness of this conclusion is demonstrated by the course this case 
has taken, for the défendants when brought into court in this case 
united in a cross-bill the avowed purpose of which is to enjoin the 
removal of the complainant's central division from Mena, and, if the 
court should refuse to do that and détermine to grant the relief sought 
by complainant, then it seeks to hâve the damages sustained by each 
of the défendants by reason of the alleged breach of the contract 
between the complainant and the défendants assessed in this very suit. 
If it be concededi as true that one suit in equity by any one or ail the 
défendants would settle the whole controversy between the parties, 
but complainant is threatened with a multiplicity of suits at law for 
damages for a breach of the contract by reason of complainant's in- 
tended removal of its central division point from Mena, two answers 
are ready: (1) No injunction will lie in the fédéral court to enjoin 
a multiplicity of damage suits, although growing out of one trans- 
action. Tribette v. Illinois Central Railroad Co., supra. (2) No such 
results, on the record before me, could be reasonably apprehended. 

I hâve before me the very able opinion of Judge Sanborn in Wyman 
V. Bowman, 127 Fed. 257, 62 C. C. A. 189, in which I find gênerai pas- 
sages which are broad enough perhaps to uphold the doctrine that 
courts of equity will always take jurisdiction to avoid a multiplicity of 
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suits, wliether at law or in equity. It was Chief Justice Marsliall who 
said in Cohens v. Virginia, 6 Wheat. 364, 5 L. Ed. 257: "It is a 
maxim not to be disregarded that gênerai expressions in every opinion 
are to be taken in connection with tlie case in which those expressions 
are used." A mère glanée at the facts of the case of Wyman v. Bow- 
man, supra, discloses a radical différence between the facts of that case 
and the one at bar. That was a case in which a receiver of an insol- 
vent life insurance company sued several subscribers to the stock of the 
Company for an unpaid balance on the stock. Cases along that line 
are numerous. I bave examined every fédéral case cited in that case 
by Judge Sanborn, whose industry and attainments are both proverbial, 
and there is not one which is not readily distinguished by the facts 
from this case, and not one which supports the jurisdiction in a case 
like the one at bar. The strongest of them is Bailev v. Tillinghast, 99 
Fed. 801, 40 C. C. A. 93, and Louisville, N. A. & Chicago Railway Co. 
v. Ohio Valley Improvement & Contract Company (C. C.) 57 Fed. 42. 
The latter case was heard on demurrer, and decided by Judge Lurton at 
circuit. It was a suit by a railroad company to cancel for f raud and 
illegality its guaranty of certain bonds of another company. The suit 
was against the holders of the bonds. The case is readily distinguish- 
able from, the one at bar and the expressions which give countenance 
to jurisdiction in a case of this kind are fpund in the body of the opin- 
ion and are in the nature of dicta. Curious enough he relies in that 
case solely upon Pomeroy's Equity Jurisprudence. The former case 
was decided by the Circuit Court of Appeals, of which Justice Lurton 
was then a member, and the opinion was written by District Judge 
Severens. That was a bill in equity by a receiver of an insolvent na- 
tional bank against the stockholders to enforce an assessment against 
them. It hardly admits of discussion that equity bas jurisdiction in 
such cases. The doctrine is sustained by a long, unbroken line of au- 
thorities. I need not refer to them. Judge Severens used some gên- 
erai expressions tending to give countenance to jurisdiction in a case 
like this, citing Louisville, N. A. & Chicago Railway Co. v. Ohio Val- 
ley Improvement & Contract Co., supra, thus tracing the principle back 
to Pomeroy's Equity Jurisprudence. What he said was not necessary 
to the décision of the case, and the précise question now under considér- 
ation was not before him. 

Nor does it appear that, if this bill should finally be dismissed, any 
irréparable injury within the meaning of that term as used in connec- 
tion with the jurisdiction of courts of equity would follow. The worst 
that could follow would be the institution of suits at law by the several 
défendants to recover damages against complainant for a breach of 
contract, and the recovery.of judgments therefor which might become 
liens on its property if not paid. But that resuit is occurring every 
day, in ail sorts of litigation, in ail courts both of law and equity. And 
if that resuit is a ground of equity jurisdiction, then courts of equity 
would hâve jurisdiction in ail cases, because ail judgments may create 
a lien, and to that extent cloud a title. There are no substantive facts 
alleged or fair inf erences to be indulged, from what appears in the bill, 
showing any other or différent multiplicity of suits, or irréparable in- 
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jury, than that stated. I do not understand that is sufPicient to give 
a fédéral court of equity jurisdiction. There must appear some dis- 
tinct ground of equity cognizance, such as fraud, trust, accounting, 
removing cloud from title to property, removing causes for future 
litigaticn, or facts showing irréparable injury, or a threatened danger 
or actual existence of a multiplicity of suits which can be, within 
equity principles, ail settled in one suit, and wherein there is no 
plain, adéquate, and complète remedy at law. Moreover, it should 
be said in this connection that there is no other community of interest 
among the défendants than their rights of action grovving out of the 
alleged breach of the same contract. As among themselves there is 
no privity or community of interest whatever. Each has, if he hâve 
any cause of' action at ail, a separate andi distinct cause of action, 
each depending necessarily in part at least on the facts of his own 
case. To the extent that there was or was not a contract ail the 
cases may be the same, as to the law and facts, but as to the riglit 
to recover and how much shall be recovered must dépend on the 
particular facts of each case — the one in no sensé connected with the 
other. 

The conclusion is that the complainant has failed to make out a 
case of équitable cognizance, and the injunction prayed for must be 
refused. 

Cross-Bill. The défendants by their cross-bill seek a counter in- 
junction restraining the removal of the complainant's central division 
from Mena; but it does not follow that because relief is denied the 
complainant défendants are entitled to affirmative relief on their cross- 
bill. In the city of Tyler et al. v. St. Louis & Southwestern Railway 
Company of Texas et al. (Tex. Civ. App.) 87 S. W. 238, the situa- 
tion of the parties on the record was reversed. There the city 
brought suit against the railroad company to restrain it from the re- 
moval of the machine shops and gênerai offices from Tyler to Tex- 
arkana. There was practically no dispute, as in this case, that there 
was a written contract between the parties that the shopis and gênerai 
offices should perpetually remain and be operated at Tyler. The 
court, after an exhaustive examination, in a well-considered and well- 
prepared opinion, held that the contract was not against public policy ; 
but denied the injunction, and remitted the city to its suit at law for 
damages. In Texas & Pacific Railway v. City of Marshall, 136 U. S. 
393, 10 Sup. Ct. 8-46, 34 L. Ed. 385, it was held that a similar contract 
for a permanent location of the eastern terminus and Texas offices and 
machine and car works at Marshall, Tex., was satisfied by the loca- 
tion and maintenance for a period of eight years at that point, and that 
if the contract was to be construed to mean that the eastern terminus, 
shops, etc., should forever be maintained there, then the contract 
would not be enforced in equity, and that complainant's remedy was 
at lavi^ for a breach of the contract. The same principle is announced 
in Beasley v. Texas & Pacific Railway Co., 191 U. S. 492, 24 Sup. Ct. 
164, 48 h. EdI. 274, as applicable to a contract not to build a dépôt 
within three miles of another dépôt. The court in that case said : 

"There are more spécifie obstacles In the way of the bUl. Whether a rail- 
road station shall be built in a certain place is a question involving public 
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înterests. Assimiins that a contract like the présent Js valid as a eontract, 
and making the more debatable assumption that tlie burden of the contract 
passed to a purchaser with notice, it does not follow that such a contract wlll 
be speelfleally enforced. Illegality apart, a man may make himself answer- 
able In damages for the happening or not happening of what event he likes. 
But he cannot seenre to hls contract the help of the court to bring that event 
to pass, unless it is in aocordance with policy to grant that help. To compel 
the spécifie performance of contracts stlll is the exception, not the rule, and 
courts would be slow to compel it in cases where It appears that paramount 
interests will or even may be Interfered with by their action. It bas been 
intlmated by this court that a covenant much like the présent should not be 
enforced in equity, and that the raiiroad should be left at liberty to follow 
the course which its best Interests and those of the public demani Texas & 
Pacifie Kaiiway v. Mai-shall. 136 U. S. 393, 405 [10 Sup. Ct. 846, 34 L. Ed. 
385] ; Northern Pacifie Raiiroad v. Territory of Washington, 142 U. S. 492, 509 
[12 Sui>. Ct. 283, 35 L. Ed. 1092]. See, further, Marsh v. Fairbury, Pontlae 
& Northwestern Ey., 64 111. 414 [16 Am. Rep. 564] ; People v. Chicago & Alton 
Raiiroad, 130 111. 175, 184 [22 N. E. 85T] ; St. Joseph & Denver City Raiiroad 
V. Ryan, 11 Kan. 602 [15 Am. Rep. 357] ; Pacific Raiiroad v. Seeley, 45 Mo. 
212 [100 Am. Dec. 369] ; Florida Central & Penlnsular Raiiroad v. Florida, 31 
Fia. 482, 508 [13 South. 103, 20 L. R. A. 419, 34 Am. St. Rep. 30] ; Currie v. 
Natchez, Jackson & Columbus Raiiroad, 61 Miss. 725, 731 ; Holladay v. Patter- 
son, 5 Or. 177 ; Texas & Pacific Ry. v. Scott [77 Fed. 726], 23 C. C. A. 424. 
429 [37 L. R. A. 94]." 

It is not necessary now to décide whether the cross-bill, if ail orig- 
inal bill, could be maintained, and I purposely abstain from expressing 
any opinion on that question. I hâve cited the last three cases simply 
to show that if it should ultimately be determined that there was a 
contract between the parties to this suit, it does not necçssarily fol- 
low that a restraining order should be granted. It is enough to say 
that on the record as now presented no restraining order should be 
granted, and it is refused. 



IRVINE V. BANKARD. 
(Circuit Court, D. Maryland. July 7, 1910.) 

1. Courts (§ 311*) — Suit by Receiveb to Bnpoece Statutobt Liabibitt of 

StOCKHOLDEB— JUBISDICTION OF FEDERAL COURT. 

Under Rev. St. Ohio 1908, § 3260d, which empowers the court in a cred- 
itor's suit against an insolvent corporation to adjudge the amount pay- 
able by eaeh stockholder under the double liability provlded for by the 
statute, and to appoint a receiver to collect the same with authority to 
malntain suits therefor against stockholders in other jurisdictions, such 
a receiver is in the position of a quasi assignée, representlng ail of the 
creditors, and may malntain an action in a fédéral court In another state, 
and his own citizenship, and not that of the creditors, afCords the test of 
Jurisdiction. 

[Ëd. Note. — For other cases, see Courts, Cent. Dig. § 858; Dec. Dig. § 
311.*] 

2. Limitation of A-ctions (§§ 58, 106*) — ^Accbual of Right of Action— Suit 

Br RECEivaB TO Enforce Statutobt Liability of Stockholdebs. 

Under such statute limitation does not begin to run against an action 
to recover from a stockholder in another state until a decree Is entered 
making an assessment and appolnting a receiver for Its collection, and, 
if an appeal is taken and perfected from such decree, the runniug of the 

•For other cases see same topic & i numbeb lu Dec. & Am. Digs. 1907 to date, £ Rep'r Indexes 
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statute te suspended durlng Its pendency, even though It Is taken by cred- 
Itors. 

[Ed. Note. — Por other cases, see Limitation of Actions, Cent. Dig. §'§ 
327, 516 ; Dec. Dig. S§ 58, 106 ;* Corporations, Cent. Dig. §§ 1084-1093.] 

S. Limitation of Actions (§ 13*) — Estoppel tq Rely on Statutoey Liabil- 
iiT of Stockholdee— Limitations. 

A receiver appolnted in a creditor's suit against an insolvent corpora- 
tion and autliorized to bring actions against stockholders for tbe collec- 
tion of assessments made against them Is not estopped from asserting 
that the pendency of an appeal trom the decree suspended the runnlng of 
limitation against snch an action, because durlng sucb pendency he set- 
tled and recelved payment of claims against other stockholders. 

[Ed. Note. — For other cases, see Limitation of Actions, Dec. Dig. § 13.*] 

4. Corporations (§ 235*)— Statutobt Liabilitt of Stockholders— Reohg an - 
ization. 

In the reorganization of an Ohlo railroad company, the new company 
assumed the debts of the old, and provided for an issue of flrst-lien bonds 
to be sold, and the proceeds used to pay such indebtedness. Under the 
statute of the state, the stockholders were subject to double liabllity, but 
such bonds contained a provision by which the holders vvaived tbe rlght 
to resort to such liabllity in considération of the lien given. Hr1(J. lat a 
etockholder of the old company who became a party to the reorganization 
and exchanged his stock for stock in the new company was subject to the 
additional liabllity for the debts of the old company so far as they were 
not discharged from the proceeds of the bonds sold. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig, i 235.*] 

Action by Ellsworth C. Irvine, receiver, appointed by certain de- 
crees of the court of common pleas of Franklin county, Ohio, against 
Edgar H. Bankard. Judgment for plaintiiï. 

J. Morfit Mullen (W. Calvin Chesnut and Gans & Haman, on the 
brief), for plaintiiï. 

Joseph C. France, for défendant. 

ROSE, District Judge. Seventeen years or more ago the défend- 
ant became the owner of 80 shares of the preferred and 35 shares of 
the common stock of the Columbus, Shawnee & Hocking Railroad 
Company. That corporation will be spoken of as the "Shawnee 
Company." In the summer of 1895 its stock had no market value. 
The défendant tried to seh his 105 shares for $100. No one would 
buy. He could not give up ail hope of ever getting anything for 
them. He went into a reorganization scheme. He exchanged his 105 
shares in the Shawnee Company for the same number of shares 
in the Columbus, Sandusky & Hocking Railroad Company, which will 
hereafter be called the Railroad Company. Receivers were appointed 
for the Railroad Company on June 2, 1897. On July 29, 1909, the 
présent suit was brought. The plaintiff is a receiver appointed by 
the court of common pleas of Franklin county, Ohio. He seeks to 
make the défendant pay $2,625 principal as an assessment of 25 per 
cent, on the par value of the defendant's 105 shares. The plain- 
tiff in addition asks for nearly $770 interest. Thèse payments de- 
fendant does not want to make. He sets up various défenses. While 
some of thèse are substantial, others are technical. Whether tech- 
nical or substantial they go to the right of the plaintiff now to re- 

•ï'or other cases see same topio & i nauunR in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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cover in any form of action. No objection is made to anything 
which could be cured by amendment. 

The défenses are of four kinds: First. The plaintifif has no right 
to sue in this court. Second. Limitations. Third. The défendant 
is not liable as a stockholder because he became such conditionally 
and the condition has not been fulfilled. Fourth. The défendant i£ 
liable at ail is liable for a portion only of the debts for the payment 
of which the assessment in suit was levied. 

Thèse défenses will be considered in the order in which they hâve 
been stated. 

First. Has the plaintiff a right to sue in this court? The défendant 
says he has not, and that for two reasons: (a) Because the plain- 
tiff is a mère receiver of a chancery court of another state than 
Maryland, and has himself no title as assignée or quasi assignée of 
the claims in right of which he sues, (b) If he be an assignée at 
ail, he is the assignée of the rights of the creditors. As such he can- 
not maintain this suit in a Circuit Court of the United States on 
the ground of diversity of citizenship between himself and the de- 
fendant, unless every one of the creditors in whose right he sues 
was at the time the suit was brought a citizen of a différent state 
from Maryland, of which, the défendant was then and still is a citi- 
zen. The défendant says it afFirmatively appears that at least one 
of such creditors was at the time suit was brought and is now a citi- 
zen of Maryland. Are thèse reasons, or either of them, sound? 

(a) Can the plaintiff as receiver sue in a court of the United 
States for any district outside the state of Ohio? If he is such a re- 
ceiver as brought the case of Haie v. Allinson, 188 U. S. 56, 33 
Sup. Ct. 244, 47 L. Ed. 380, he cannot. If he is such a receiver as 
was plaintiff in Bernheimer v. Converse, 206 U. S. 516, 27 Sup. Ct. 
755, 51 L. Ed. 1163, he can. -Which is he? The Constitution of 
Ohio made stockholders liable to the creditors of an insolvent cor- 
poration to an amount equal to the par value of their stock. The 
law attempted to provide the machinery to enforce this liability. By 
its terms a suit in equity is brought by a creditor or creditors against 
the corporation and its individual stockholders. In that suit the in- 
solvency of the corporation is ascertained and the amount by which 
its liabilities exceed its assets. The court détermines who are stock- 
holders liable to assessment. This détermination is final as to those 
persons who hâve been personally summoned, or who hâve appeared 
to the suit. It is provisional only. as to those nonresidents of Ohio 
who bave neither been summoned in Ohio, nor hâve voluntarily 
appeared in the cause. Inquiry is made as to which of the stock- 
holders are solvent and which are not. The court is then able to 
calculate how large an assessment must be imposed upon each share 
of stock to raise from the solvent stockholders a sum sufficient to 
pay the debts of the corporation and the costs and expenses of the 
proceeding. It thereupon makes such assessment. It decrees in dol- 
lars and cents the amount to be paid by each stockholder who was 
made a party to the proceedings either by service, appearance, or 
publication. This decree is a final judgment against ail those who 
were summoned, or without summons voluntarily appeared. Exe- 
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cution against such persons may issue upon it. It is not a personal 
juclgment against tliose wlio were made parties by publication only. 
To laind them suits must be brought against them in some jurisdic- 
tion in which service of process can be h ad upon them. 

The Minnesota statute of 1894, under whiclt the receiver in Haie 
V. AUinson was appointed, made no spécifie provision for the col- 
lection of assessments from nonresidcnt stockholders. The Minne- 
sota courts held that, in the absence of any statutory authority, they 
had the right in the exercise of their gênerai chancery jurisdiction 
to authorize a receiver appointed by them to sue in the courts out- 
side of Minnesota. The Suprême Court in Haie v. Allinson, 188 U. 
S. 56, 23 Sup. Ct. 244, 47 L. Ed. 380, said they had no such right. 
In the view of the Suprême Court that receiver took no title to the 
fund. No statute purported to vest any authority in him. He was 
the mère arm of the court, and nothing more. In the case at bar 
the Ohio courts acted under the authority given by section 32f)0d 
of the statutes of that state (Rev. St. 1908). It is there provided 
that the court may authorize and direct the receiver to prosecute such 
action in his own name as receiver as may be necessary in other 
jurisdictions to collect the amount found due from any officer or 
stockholder. In no other material respect is the Ohio law différ- 
ent from the Minnesota law of 1894 considered by the Suprême Court 
in Haie v. Allinson. Indeed, in large part the two statutes are even 
verbally identical. Défendant dwells on this identity. He points 
out many détails in which the Ohio statute differs from the Minne- 
sota act of 1899 which the Suprême Court held in Bernheimer v. 
Converse, 206 U. S. 616, 27 Sup. Ct. 755, 51 L. Ed. 1163, authorized 
a receiver appointed thereunder to sue in other jurisdictions. He 
says that the Suprême Court so held because in its view the Minnesota 
receiver there suing was a quasi assignée and représentative of the 
creditors, and as such was vested with authority to maintain the ac- 
tion. He subjects the provisions of the Ohio law to a minute ex- 
amination. He asserts that they do not either direct or make any 
assignment of title to the receiver. The answer is that neither does 
the Minnesota statute of 1899. One may ordinarily sue anywhere 
for the recovery of that to which he has title. Booth v. Clark, 17 
How. 322, 15 L. Ed. 164. By the decree of December 22, 1906, 
the court of common pleas of Franklin county decreed that the 
receiver was thereby vested with the title and ownership of ail and 
singular the goods, chattels, property, and assets, both real and per- 
sonal, of the Columbus, Sandusky & Hocking Railroad Company 
wherever situated or held. Under the Minnesota act of 1899 and 
the Ohio law now before the court, the Législature for the purpose 
of making available for creditors stockholders' liability provided for 
the appointment of a receiver. It empowered the court to author- 
ize such receiver to sue in other jurisdictions. As I understand 
Bernheimer v. Converse, that receiver in virtue of such statutory 
appointment and judicial authorization thereunder is in the position 
of a quasi assignée and représentative of the creditors. If he is 
such, he may sue. 
181 F.— 14 
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Jurisdiction of a suit brought by this very receîver iinder the very 
decree sued on in this case bas been upheld by the Circuit Court of the 
United States for the Southern District of CaHfomia in Irvine v. Put- 
nam, 167 Fed. 174, and in the case of Irvine v. Chicago, Wilmington & 
Vermillion Coal Co. by the Circuit Court of the United States for the 
Northern District of IHinois, a transcript of the record in which 
case bas been furnished me. I do not know that it bas been re- 
ported.i See, also, Howarth v. Lombard, 175 Mass. 577, 579, 56 
N. E. 888, 49 D. R. A. 301 ; Howarth v. Angle, 162 N. Y. 185, 56 
N. E. 489, 47 L. R. A. 725 ; Goss v. Carter (5th Circuit) 156 Fed. 
746, 84 C. C. A. 403. 

(b) The défendant says that the jurisdiction of this court îs in- 
voked on the ground of diversity of citizenship. He is a citizen of 
Maryland. If the plaintiff, a citizen of Ohio, sues as the assignée 
of the creditors, he must allège that every one of those creditors is 
a citizen of a state other than Maryland. That he bas not donc. 
The record afïàrmatively shows that among the creditors is at least 
one Maryland corporation, viz., the Baltimore & Ohio Railroad 
Company. The Ohio courts in considering the nature of the pro- 
ceedings of a creditor under their law to enforce the individual lia- 
bility of the stockholders bave said that the order for the distribution 
of the fund is not a judgment in favor of creditors, but an order 
upon the receiver to distribute the fund in bis bands, wbatever that 
fund may be. Herrick v. Wardwell, 58 Ohio St. 306, 50 N. E. 903. 
The plaintiff in this case is not an assignée of the claims of the 
individual creditors. He is a quasi assignée of ail of them, and is 
their représentative. He sues in a représentative capacity, and bis 
citizenship, and not that of those wbom he represents, affords the 
test of jurisdiction. The relation of the plaintiff to this cause is 
such that this case is ruled by Chappedelaine v. Dechenaux, 4 Cranch, 
306, 2 L. Ed. 629, and not by Glass v. Concordia Parisb Police Jury, 
176 U. S. 210, 20 Sup. Ct. 346, 44 L. Ed. 436, or by Sere v. Pitot, 
6 Cranch, 333, 3 L. Ed. 340. Where a creditor is a citizen of an- 
Other State from bis debtor, he may file in a Circuit Court of the 
United States a creditor's bill, or a bill in the nature of a creditor's 
bill. This bill must be filed on bebalf not only of the actual com- 
plainant, but of ail other creditors. It is no objection to the juris- 
diction that some or many of those other creditors may be citizens 
of the same state as the debtor. Such creditors may come into the 
case, participate in its conduct, and bave ail the benefit of its decrees. 

Second. The défendant says that, if the plaintiff bas the right to 
sue in this court, the suit he bas brought is barred by limitations. 
The railroad company became insolvent June 3, 1897. The défend- 
ant asserts that under the law of Ohio no suit can be brought against 
him subséquent to six years from that date. In other words, he 
claims that the présent action, if otherwise maintainable, should hâve 
been instituted not later than June 2, 1903. It was begun July 29, 
1909. In Ohio stockholders must be made parties to the proceeding 
in which the assessment is made. No stockholder who is not made 
a party within six years of the insolvency of the corporation can 

' No opinion flled. 



IRVINE V. BANKARD. 2H 

be held liable. A stockholder résident in Ohio îs not made a party 
until a summons is issued against him. Marriott v. Railway Co., 
14 Ohio Dec. N. P. 597; Marriott v. C. S. & H. R. R. Ce, 2 Ohio 
N. P. (N. S.) 231. None of the Ohio cases to which référence has 
been given me hold that such summons must actually be served 
tipon the stockholder within the six years. It is enough if the plain- 
tiff causes such summons to issue within that period. He has then 
done ail he can do in the matter. If the summons be not served 
promptly, the fault may be that of the sheriiï or that of the défend- 
ant. It is not that of the plaintiflf. The same rule applies to non- 
resident défendants. The plaintiff must do ail that he can to make 
them parties and to apprise them of the pendency of the action. 
He must name them in his bill. He must get and publish an order 
of publication against them. The défendant in the case at bar was 
so made a party, and was so published against. It is admitted that 
he received actual notice by mail of the filing of the bill, and that 
he was named as a party défendant in it. The defendant's failure to 
appear was not the fault of the plaintiff. The latter had within six 
years from the insolvency of the corporation done ail that in his 
power lay to bring the défendant into the proceedings. In Ohio, as 
in Maryland, the statute of limitations does not begin to run until 
there is some one in existence qualified to sue. Hoiles v. Riddle, 
74 Ohio St. 173-180, 78 N. E. 319, 113 Am. St. Rep. 946 ; Trustées 
of Greene Township v. Campbell, 16 Ohio St. 16 ; Rockwell v. Young, 
60 Md. 563-566. Under the Ohio law, a receiver appointed by the 
court is the only person who is ever qualified to bring in any court 
outside of Ohio such a suit as that now pending. No receiver was 
appointed in Ohio until July 17, 1905. Before that date, the statute 
did not begin to run in favor of the défendant. Ordinarily in cases 
like that now in hand the period of limitations is counted from the 
date of the order or decree imposing the assessment. Bernheimer v. 
Converse, 206 U. S. 534, 27 Sup. Ct. 755, 51 L. Ed. 1163; Goss v. 
Carter (5th Circuit) 156 Fed. 746, 84 C. C. A. 402. In Ohio this 
rule is modified to the extent of requiring the plaintiff in the original 
creditors' proceeding to do ail in his power within six years of the 
insolvency of the corporation to make every stockholder he seeks 
to hold liable a party. I do not think that the différence between 
the Ohio law and that generally prevailing goes farther. 

The contention that a claim against a nonresident stockholder is 
barred unless sued on within six years from the time at which the 
corporation became insolvent was made in the United States Circuit 
Court for the Southern District of California in a suit brought by the 
présent plaintiff under the same decree of the court of common pleas 
of Franklin county, Ohio, as that sued on hère. Judge Wellborn 
held the défense was not well taken. Irvine v. Putnam (C. C.) 
167 Fed. 174. I am of the same opinion. 

The défendant says that if it be true that limitations do not begin 
to run in his favor until the 17th day of July, 1905, when the court of 
common pleas made the assessment, they did begin to run then. He 
further contends that under the law of the forum — that is, the law of 
Maryland— an action to recover such assessment from a stockholder 
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must be brought within three years. In other words, that this suit 
should hâve been brought not later than July 17, 1908. As before 
stated, it was not brought until July 29, 1909, which was four years 
and twelve days after the decree of July 17, 1905. The plaintiff says 
that the opération of that decree was suspended by an appeal for a 
period of three years and nine months from the llth of August, 1905, 
when it was perfected in the court of conimon pleas of Franklin county 
until the llth of May, 1909, when it was finally dismissed by the Su- 
prême Court of Ohio. If thèse three years and nine months be de- 
ducted from the four years and twelve daj's which elapsed between the 
decree of the court of common pleas and the bringing of the présent 
action, there remains but three months and twelve days during which 
this suit could hâve been brought. 

The plaintiiï contends that the law is well settled that an appeal 
which suspends the opération of a judgment or a decree likewise 
suspends the running of the statute of limitations against such judg- 
ment or decree for the same lehgth of time. If he be right, less 
than four months had run against him when bis suit was brousrht. 
Défendant answers that the decree was passed July 17,; 1905. The 
appeal was perfected August 9, 1905. During thèse 23 days the 
plaintiff might hâve sued. Nothing wliich happens after the statute 
begins to run bas any effect upon it, he says. If the appeal when 
perfected operated to stay the judgment or decree, the gênerai rule 
relied upon by the défendant bas no application. In such case the 
time during which the stay lasted must be deducted from the aggre- 
gate time which elapsed between the entering of the judgment and 
the bringing of the suit upon it. Braun v. Sauerwein, 10: Wall. 223, 
19 L. Ed. 895;\Broadfoot v. Payetteville, 124 N. C. 478, 32 S. E. 
804, 70 Am. St. Rep. 619 ; St. Paul, Minneapolis & Manitoba Rail- 
way Co. v. Oison, 87 Minn. 120, 91 N. W. 294, 94 Am. St. Rep. 693; 
Klumpp V. Thomas, 162 Fed. 854, 89 C. C. A. 543 ; 25 Cyc. 1280 ; 
19 Am. & Eng. Enc. of Law (2d Ed.) 218-19. Moreover, com- 
mon sensé must not be altogether disregarded in applying any rule 
of law. In every case it takes some little time to perfect an appeal. 
If under the law of a particular state a judgment is unenforceable 
pending an appeal, the statute of limitations will not run against 
such judgment while the appeal is pending. Upon the defendant's 
contention, it would always so run unless the appeal was perfectecî 
on the day the judgment was entered. The Suprême Court did not 
in Montgomery v. Hernandez, 12 Wheat. 135, 6 L. Ed. 575, stop 
to inquire whether the appeal was perfected the day the decree was 
handed down or not. Doubtless the court thought it mattered naught 
whether such was or was not the case. I do not think that there 
is any question that under the law of Ohio a perfected appeal sus- 
pends pending the appeal the opération of the judgment appealed 
from. Bâtes' Ann. St. Ohio, 1908, § 5235; Jenney v. Walker, 80 
Ohio St. 105, 88 N. E. 123. The plaintiff claims, and the défendant 
in his brief admits, that an invalid appeal when allowed must be 
respected until the appellate court bas passed upon the question. 
It therefore seems to be immaterial that the Suprême Court of Ohio 
ultimately determined that in this case "no valid or lawful appeal 
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or proceeding in error was ever prosecuted, and that the attempted 
appeals from the court of common pleas to the Circuit Court should 
be dismissed and held for naught." 

Défendant contends that the ordinary rule that pending such an 
appeal as stays the opération of a judgment the running of the stat- 
ute of Hmitations is suspended has no application to this case. He 
says that the appeal was taken by creditors who were in privity with 
the présent plaintiff. If they chose to suspend the proceedings, he 
argues, by taking an appeal which they had no right to take, they 
cannot complain if while they were engaged by the appeal in an at- 
tempt to get a larger judgment limitations ran against them and in 
efïect took from them much of that for which they had already se- 
cured a decree. It is true that the plaintiff in this case is in one sensé 
the représentative of the creditors. What is recovered by him, if 
anything, will go to them. He is also an ofhcer appointed by the 
court under the authority given to the court by the statutes of the 
state. He represents, not only the particular creditor or creditors 
who took the appeal, but ail the creditors. I do not think that any 
of the authorities cited by the défendant will justify this court in 
holding that the plaintiff in this case is estopped to say that the 
judgment of July 17, 1905, was suspended by the appeal taken by 
some of the creditors. 

It is said that the plaintiff in this case by receiving from some of 
the stockholders assessments during the pendency of the appeal, and 
by doing other acts which the record indicates he may hâve donc, has 
(1) shown that he did not believe the judgment imposing the assess- 
ments was suspended during the pendency of the appeal; or (3) 
has estopped himself from now asserting as against this défendant 
that the appeal did suspend such judgment. There were many par- 
ties to the original proceeding. Their situation differed widely. It 
would be dangerous to assume that everything which was done in 
the case out of court as between the receiver and some of thèse par- 
ties was done in accordance with any fîxed principle of law. In any 
event, it is of no légal importance what the plaintiff then thought the 
law was. His mistake as to what it was, if he made any, does not 
bar him or any one else who did not deal with him on the basis of 
such mistaken opinion. Nor do I see that anything which he has 
done, or which it may be more or less clearly inferred from the record 
he may hâve done, in anywise prejudiced the défendant. I do not think, 
therefore, that there is any reason to hold that the plaintiff is estop- 
ped to maintain this action. If I am right in the conclusions I hâve 
thus far reached, it will be unnecessary to consider the Ohio statute, 
which prescribes that an action to enforce a stockholder's liability 
shall be begun in eighteen months after the debt or obligation shall 
be enforceable against stockholders. In my view, this action against 
this défendant was brought in less than four months after the debt 
or obligation became enforceable against him. 

For that reason, there is no occasion to décide whether the plaintiff is 
right in his contention that in Maryland such a suit as that at bar may 
be brought at any time within 12 years from the time at which the as- 
sessment was made, He points out that a creditor of a Maryland cor- 
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poration sued a stockholder to enforce the stockholder's liability for the 
judgment debt of the corporation. The Court of Appeals of Maryland 
held that in such an action a plea of the three-year statute of limitations 
was bad. It ruled that thé suit against the stockholder was in effect a 
suit upon the judgment against the corporation. A suit on a judgment 
is in Maryland not barred until the judgment is above 13 years' 
standing. Weber v. Fickey, 47 Md. 196. In the somevvhat earlier 
case of Garling v. Baechtel, 41 Md. 305, a similar conclusion was 
reached. In that case a stockholder was sued by a créditer who 
held a bond of the corporation. The défendant in his brief says 
that no suit was entered against the railroad company in the parent 
case. In this he is mistaken. Not only is the titling of the case 
Marriott v. Columbus, Sandusky & Hocking Railroad Co. & Others, 
défendants, but the bill of complaint expressly names that company 
as the first of the défendants. The decree ascertained the amount of 
the indebtedness of the corporation to each of its creditors. In every 
essential it would seem to be a judgment that the corporation owed 
each of those creditors the sum found to be due each of them, re- 
spectively.- Section 3260d of the Ohio Statutes seems to speak of 
such a fînding of indebtedness as was made in this case as a judg- 
ment. 

The plaintiff contends that, if the présent suit is not to be regarde! 
as a suit on a judgment within the meaning given to such words 
by the Court of Appeals of Maryland in the cases above cited, it is 
a suit to enforce a statutory liability. He argues that, under the 
Maryland statute of limitations, such a suit can be brought at any 
time within 13 years af ter the cause of action accrues. As already 
stated, ih view of the conclusions I liave announced, I do not find 
it necessary to pass upon either of thèse contentions of the plaintiff. 

Being of opinion that the plaintiff is entitled to sue the défendant 
in this court) and that his suit is not barred by limitations, attention 
will be given to defendant's third défense ; that is, that he is not 
liable as a stockholder because he became such conditionally and 
the condition has' not been fulfilled. It will be remembered that the 
défendant was originally a holder of 105 shares of the stock of the 
Shawnee Company. That company in December, 1893, was Con- 
solidated with. the Sandusky & Columbus Short Line Railroad Com- 
pany. ■ The prodùct of this: consolidation was the Columbus, San- 
dusky & Hôcking Railway Company. This last-meijtioned company 
will be called the Railway Company. The défendant did not take 
any part in this consolidation, nor did he ever become a stockholder 
in it. By June, 1895, the Railway Company was hopelessly insolvent. 
Much of its subséquent history is stated fully and clearly in the Co- 
lumbus, Sandusky & Hocking Railroad Company Appeals, 109 Fed. 
177, 48 C. C. A. 375, the opinion in which case is deîivered by then 
Judge, now Mr. Justice, Lurton. It will be unnecessary hère to 
repeat that story. It suffices to say that a scheme of reorganization 
was proposed.: By the terms of this reorganization the new Railroad 
Company was to assume and pay the tloating debt of the old Railway 
Company whatever the same might be at the time of the transfer of 
the property. By the terms of this agreement 3,000,000 prior lien 
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bonds were to be issued and sold, and out of the proceeds of thèse 
bonds the floating debt was to be paid. The agreement was to be- 
come binding and effective whenever the holders of the majority of 
the first-mortgage bonds of the Raihvay Company and the Shaw- 
nee Company should bave signed it. Of course, the hen bonds could 
not be sold until the agreement became effective. On the lOth of 
September, 18S)o, one Parrott, who was active in the reorganization, 
wrote to the défendant urging him to deposit his stock with George 
W. Sinks, the trustée named for the purpose, and to sign a proxy 
for a meeting of the stockholders of the Railroad Company to be 
held September 23, 1895. On the 12th of September the défendant 
answered that with the understanding that he was not incurring 
any obhgation to pay an assessment Parrott was at Hberty to deUver 
his Shawnee certificates, which he inclosed, to Sinks. He further 
said he would sign the proxy as soon as received. On the 16th of 
September, 1895, Parrott answered, quoting his letter and saying 
to him: 

"You Incur no obligation otlier than you now liave, and if plan of reorgani- 
zation goes through, as we expect, you will be relieved of tbe obligation you 
DOW hâve. * * * Of course, you wlll bave liability to assessment on nevv 
stock as you would on any stock in Ohio held by you, but, of course, not until 
liability is incurred by the new company, and you can dispose of it aud thus 
avoid any, if you iike, before any is incurred." 

On the 18th of September the reorganization certificates were sent 
by Sinks, the trustée, to the défendant and accepted by the latter. 
On the 19th of September, 1895, the défendant wrote Parrott ac- 
knowledging his favor of the 16th, and stating: 

"Tour explanatlon as to stock assessment is satisfactory. I Inclose proxy 
which I will be glad to hâve handed to proper party." 

The proxy authorized Sinks and others to vote the defendant's 
stock at the meeting of September 23, 1895. It was so voted. The 
défendant bas ofïered testimony which bas been admitted subject 
to exception that he was aware of the Ohio law imposing HabiHty 
on stockholders, and would not hâve taken stock in the Railroad 
Company if he had supposed he was assuming any liability for the 
debts of the Railway Company. In point of fact not enough of the 
prior lien bonds could be sold to pay ail the floating indebtedness 
of the Railway Company. About two-thirds of the $700,000, for 
which the stockholders of the Railroad Company bave been held 
liable, represents old obligations of the Railway Company. AU the 
letters above mentioned were ofïered by the défendant, and were ad- 
mitted subject to exception. If the letters and the testimony of the 
défendant as to what he knew and was willing to do at the time 
he went into the reorganization scheme would, if admitted, bave 
any efïect upon his liability, they would appear to be relevant and 
compétent. If they hâve none, it will do no harm to the plaintiff 
to admit them. I shall therefore overrule the plaintifï's motion to 
strike them out. 

Giving them ail the weight which can possibly be attributed to 
them, I am of opinion that the défendant became a stockholder in 
the É.ailroad Company and is liable as such, It is admitted that ke 
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assented to the reorganization agreement and is bound by it as if 
he had actually signed it. That reorganization agreement contained 
an unqualified promise to assume and pay the debts of the Railway 
Company. It is true it aiso attempted to provide a method of pro- 
•viding the money with whicli to pay them. The bonds to be sol'd 
for that purpose contained a provision that their holders in consid- 
ération of being given a lien npon the company's property waived 
àll right to claim that the stockliolders were liable to them. If the 
bonds could hâve been sold for enough to pay the floating debt, there 
would therefore hâve been no stocldiolder's liability, direct or indi- 
rect, for that floating debt. Before beconiing a party to tlie reor- 
ganization scheme, the défendant might bave waited until he Icnew 
Vv'hether the prior lien bonds could be sold for enough to pay the 
debts or net. He did not do so. He must be held to hâve formed 
bis own opinion as to the salability of those bonds, and to bave as- 
sumed the risk that they would and could be sold for enough money, 
and that their proceeds would be properly applied. Much that is 
said by Judge Lurton in the Columbus, Sandusky & Hocking Rail- 
road Company Appeals, 109 Fed. 191, 48 G. C. A. 275, is applicable 
to the défendant. 

What has been said with référence to the third défense is suiïïcient 
to dispose of the fourth, viz., that the défendant, if liable at ail, is 
liable for a portion only of the debts for the payment of which the 
assessment in suit was levied. It is said that Parrott was a creditor 
of the Railway Compiany, and that as such his estate will share in 
the proceeds of any recovery which may be had of the défendant. 
It is further alleged that Parrott and Sinks, the trustée, were part- 
ners, and that the correspondence between Parrott and the défendant 
must estop Parrott's estate from enforcing any liability against the 
défendant. It is, moreover, urged that the défendant was never a 
stockholder in the Railway Company. He was never liable for any 
of its debts; that no creditor of the Railway Company became such 
upon the. faith of his name being upon the list of shareholders in 
the Railroad Company. The foreclosure sale of the Railway Com- 
pany's property did not take place until after the défendant had as- 
sented to the reorganization scheme. The creditors of the Railway 
Company were entitled to assume that that sale did not interest them ; 
that, under the reorganization agreement, they would be protected 
to the extent of the liability of those persons who had taken stock 
in the Railroad Company. There is no sufîicient évidence in this 
case to show that Parrott or Sinks, or anybody else, perpetrated 
any f raud upon the défendant. It is, indeed, argued that the de- 
fendant is not responsible for any of the debts of the Railway Com- 
pany. That contention has been answered. 

No évidence has been offered tending to show that the holdei's 
of any particular debt or debts included in this total are estoppea 
from sharing in any recovery which may be had from the défendant. 
It is unnecessary, therefore, to décide whether in any event such a 
défense could be made in this cause. 

I therefore refuse ail the six prayers of the défendant. I see no suf- 
ficient reason to refuse the plaintifï interest on his claim from 21st day 
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of August, 1905. I therefore will render a verdict for tbe plaintiff for 
$3,393.41. Since the rights of the creditors of the Railroad Company 
vested, the people of Ohio hâve amended their Constitution in such 
manner that stockholders are not now liable for debts contracted since 
the amendment was made. Doubtless expérience has convinced them 
that such a right was worth far less to the creditors than it cost the 
stockholders. Thèse debts bave ail been due for more than 13 years. 
The litigation necessary to collect the assessments made upon the 
stockholders is likely to continue for years to corne. Necessarily a 
very large part of the sums recovered f rom the stockholders has been 
and will be expended in the costs and expenses of légal proceedings. 
I should hâve been glad to hâve rendered a différent verdict from 
that which I bave felt constrained to give. I see no way of escaping 
from the conclusions which I bave reached consistent with adhering 
to what I believe to be the law on each disputed proposition in the 
cause. 

I wish to thank counsel on both sides for the industry, candor, and 
ability with which their respective contentions bave been supported. 



In re rJCR et al. 

(Cireuit Court, M. D. Alabnma, N. D. Aug. 2, tOlO.) 

1. CONTEMPT (§ 27*) CoKnONATION. 

Wliwe a violation of oi'devs of the conrt affec-ts oiily the riarht litisrated 
between parties to the suit, it niaj' be condoiied; biit, where the disobedl- 
ence évinces a deliberate inu'iiose to couteiiin the autiiority of the court, 
the conséquences reach beyond the private risht, and a disobedience be- 
eomes an offense against the governnient wliich the court Is bound to no- 
tice and punish. 

[Ed. Note. — For other cases, see Contcnipt, Cent. Diç. § 5; Dec. Di:?. 
§ 27.*] 

2. CoxTEMPT (§§ 3, 4*) — "Civil Coste.mpt"— "Crimisax- Coktkiipt." 

A "civil contenipt" is one affectins onlv the ricrhts of parties litigaut. 
while a "criminal eonteiniit" is one evincing a delilierate purpose to con- 
tomn the authorlty of the court. 

[Ed. Note. — For other cases, see Conteinpt, Cent. Dig. § 4 ; Dec. Dig. 
§§ 3, 4.* 

For other définitions, see Words and Phrases, vol. 2, p. 1194; vol. 2, 
pp. 1747, 1748.] 

3. CoNTEMPT (§ r)4*) — Proceedings— Objections— Time. 

An ob.iection that a contenipt proeeeding was based on a rule Issued 
on a couiplaint made on information and bollef supi>ortcd by an alHdavit 
of the same character was too late, where it was not raised uiitil after the 
alleged conteunior had admilted the aet charged and had stated in défense, 
that the aet was done in ignorance of the order. 

[Ed. Note.— For other cases, see Contenipt, Cent. Dig. § 147 ; Dec. Dig. 
§ 54.*] 

4. INJUNCTION (§ 22S*) — Violation- LiABiLiTY of Agent. 

AYhere au attoniey at law. who is also liis client's attoruey in fact and 
légal adviser, acts iu Yiolation of an injunction in the naine of his client 
carrying ont the client's toinip.and and has Icnowledge of the in.1unctlon. lie 
is guilty of contenipt, though he is not a party to the suit iii which the 

•For otlier cases see same toplc & § nuaibeiî in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Injunctlon bas been granted under the rule that an injunction, though not 
addressed to strangers, is an admonition and order to any one who acts 
In the assertion of the principars rlght only, contrary to the terms of the- 
Injnnction addressed to the principal. 

[Ed. Note. — For other cases, see Injnnction, Cent Dig. §§ 484-495 ; Dec. 
Dlg. § 22a* 

I/iabillty of attorneys for contempt, see note to Anderson v. Comptois, 
48 0. G A. 7.] 

5. Contempt (§ 61*) — TniAL of Facts— Infeeences. 

Courts wIU not tolerate défiance or évasion of their commands by arti- 
fice or contrivance of any kind, but will look behind the form to the sub- 
stance, and, sltting as trier of the facts as well as the law, în passing ou 
contempts, wlll draw any inference a Jury niay legitimately draw from 
the circumstances. 

[Ed. Note.— For other cases, see Contempt, Cent. Dlg. |§ 188, 192 ; Dec. 
Dig. § 61.*] 

6. Contempt (§ 17») — Evasion or Sebvice. 

Though one who anticipâtes a suit against him may absent himself from 
the jurisdietion and continue in hiding af ter return to avoid service of 
process to eompel hls appearanee without being guilty of contempt, if 
the intent to évade service is put Into exécution after the suit is brought,^ 
not only to avoid process, but to frustrate any orders which may be is- 
sued to establish the proper status of an estate or right in 1 the contro- 
versy, such conduct eonstitutes contempt. 

[Ed. Note. — ^For other cases, see Contempt, Cent. Dig, §§ 48-50; Dec. 
Dig. i 17.*3 

7. Injonction (§ 213*) — Notice— Sebvice. 

A party who had proper notice of an Injunction Is bound by it, though 
it is not served on him. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. S 437 ; Dec. Dig. 
S 213.*] 

8. Injunction (§ 230*) — Violation— Foem—Denial. 

Where, In a contempt proceeding for alleged violation of an injunction 
not served on respondents, proof of their knowledge thereof was not clear, 
their sworn déniai that they had knowledge of the injunction and intent 
to violate It would be given sufficient weight to relieve them from punish- 
ment for contempt. 

[IM. Nota — For other cases, see Injunction, Cent. Dig. § 508 ; Dec. Dig. 
§ 230.*] 

9. Injunction (§ 230*) — Violation— Knowledge— Evidence. 

On a rule to show cause why respondent should not be punished for 
contempt in violatlng an Injunction restralning sale of certain corporate 
stock to others than ijetitioners, évidence held lusufflcient to require a find- 
ing that respondents had knowledge of the Injunction prlor to a sale made 
in alleged violation thereof. 

[lîd. Note. — For other cases, see Injunction, Cent. Dlg. § 514 ; Dec. Dig. 
I 230.*] 

Application by Doherty & Co. to punish Alex Rice and Fred S. Bail 
for contempt of court in violating an order restralning the sale of cer- 
tain shares of stock owned by Rice in the Citizens' Light, Heat & 
Power Company and the Citizens' Light & Power Company. Re- 
spondents discharged. 

Steiner, Crum & Weil and Tyson, Wilson & Martin, for the motion. 
Bail & Samford, J. M. Chilton, Rtishton & Williams, and Horace 
Stringfellow, opposed. 

*For other cases see same topio & i humbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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JONES, District Jtidge. Alex Rice, on May 13, 1910, entered into 
a contract,. in New York, with Doherty & Co., for tlie sale of 800 
shares of stock, owned or controUed by him, in the Citizens' Light, 
Heat & Power Company, and the Citizens' Light & Power Company, 
to be delivered on June 15th, upon performance, according to thei 
terms of the contract, of their respective undertakings. On that day 
the attorneys of Doherty & Co. notified Rice they desired to consum- 
mate the contract, and Rice referred them to his attorney, Fred S. 
Bail, as his représentative for that purpose. Différences arose over 
the construction of some of the provisions of the contract, and, no 
agreement having been reached, Doherty & Co.'s attorneys notified 
Bail they wished to make a tender, whereupon Bail replied, in sub- 
stance, that he had no authority to receive the tender, and no longer 
represented Rice in that matter. Rice by advice of his counsel vvent 
that evening to Birmingham, beyond the jurisdiction of this court. 

Doherty & Co. filed their iDill in this court the next day, June 16th, 
praying for spécifie performance by Rice, making him, the Citizens' 
Light, Heat & Power Company, and the Citizens' Light & Power 
Company défendants to the bill, and on the evening of that day, about 
6 o'clock, a restraining order issued forbidding Rice from transfer- 
ring, assigning, or in any manner disposing of the shares of stock m 
the two corporations named, or the trustées' certificates representing 
such shares, and forbidding said corporations from making any trans- 
fers of said stock upon their books, until the further order of the 
court. The restraining order was served on Whiting, the secretary 
and gênerai manager of the two corporations, about 7 :30 that even- 
ing. Rice returned to the city a little before 7 o'clock of the same 
evening and went to the house of a friend so that he could not be 
found or served until the next day. In less than four hours after 
Rice's return to the city and the service of the order upon an officer 
of his two codefendants, the stock and trustées' certificates which he 
had contracted to sell to complainants had been sold and transferred 
to Tillis, in the very teeth of the terms of the restraining order. In 
answer to a rule, at the instance of complainants, to show cause why 
they should not be punished for contempt, Rice and Bail appeared, 
and, not denying the transfer of the stock and trustées' certificates, 
averred on oath that they had acted as they did without knowledge or 
notice, direct or indirect, of the issue of the restraining order, and 
thereupon a lengthy examination of witnesses was had before the 
court touching the issues thus raised. 

As said by the Suprême Court in Re Debs, 158 U. S. 595, 15 Sup. 
Ct. 910, 39 L. Ed. 1092, quoting and approving the language of the 
Suprême Court of Mississippi : 

"A court without power to effectually protect itself agalnst the assaults 
of the lawless, or to enforce its orders, Judgments, or decrees against récusant 
parties before it, would be a disgrâce to the législation and a stigma upon the 
âge which Invented it. The power to fine and imprison for contempt from 
the earliest history of jurisprudence has been regarded as a necessary at- 
tribute of a court, without which it could no more exist than without a 
judge." 

A violation of the orders of a court may be of such a nature that 
it afïects only the right litigated between the parties to the suit. A 
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party may conc jne such a disobedience, and the powers of the court 
are exerted to redress the wrong done the party. Where, however, the 
orders of the court are disobeyed, whether or not there be injury to 
a litigant, under circumstances which évince a deliberate purpose to 
contemn the authority of the tribunals set up for the administration of 
justice and defy their orders, the conséquences reach far beyond the 
private right. The disobedience then becomes an offense against 
government and societ/, which the courts must notice and punish, 
since to leave the evil example unnoticed and unpunished would soon 
lead to the subversion of order, and the establishment of anarchy in 
its stead. The disobedience in the one instance is called a "civil con- 
tempt," and in the other a "criminal contempt." 

The objection that the charge of a violation of the order upon which 
the rule issued was made on information and belief, supported only by 
an affidavit of the same character, cornes too late, when the alleged 
contemnor, without raising that point, admits the act charged, and 
défends himself on the ground that the act was done in ignorance of 
the existence of the order. The exaction of positive allégations to sup- 
port the rule to show cause is intended to protect the court from the 
improvident institution of contempt proceedings and useless investiga- 
tion as to the breach of their orders which the proof may show were 
not violated. The reason of the rule ceases when the respondent an- 
swers, admitting the act charged, and the omission to make a positive 
charge in the beginning, is, therefore, not of the slightest conséquence 
in the subséquent phases of the prosecution. 

It is insistéd that Bail is called to account for a breach of the in- 
junction, an offense, which it is argued, although he acted as agent 
merely, he cannot commit, since he was not a party to the suit by name 
or désignation, and that the charge against Rice is not sufficiently ex- 
plicit, being merely that he had "notice of the injunction," wherefore 
the rule should be discharged as to both respondents, regardless of 
what the évidence proves. 

Undoubtedly, the current of authority is to the effect that the com- 
mands and directions of an injunction are not addressed to or binding 
upon one who is not a party, either by name or désignation, and in con- 
séquence that a person not so made a party is not subject to commit- 
tal for a breach of the injunction, which, technicajly speaking, can be 
committed only by a party to it. Rice was a party to the suit, and of 
course could breach the injunction. Bail was Rice's attorney in fact, 
as well as légal adviser, asserting- no right of bis own, and acting only 
in the name of his principal and carrying out his commands. He 
knew, if he had knowledge of the injunction, that it forbade an agent 
to do for Rice that which it forbade Rice to do. On principle it would 
seem, whatever the holding of some of the anthorities to the contrary, 
that the directions and commands of an injunction, though not ad- 
dressed to strangers, are admonitions and orders to any one, although 
not named in any way in the suit, who acts in the assertion of the 
principal's right only, contrary to the terms of an injunction addressed 
to his principal, and that a mère agent may, in that way, be guilty of 
its breach, in the proper sensé. He claims under one to whom the in- 
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junction speaks, acts for him only, and intentionally puts himself 
in privity with him, and in conséquence is amcnable to its commands. 

It is not necessary in the posture of this case to décide wheriier the 
above objections are well taken. The acts charged against respond- 
ents concern the authority and dignity of the court, and a high sensé 
of public duty would compel it to issue a new rule to cover any con- 
tempt if one be developed by the évidence, though the présent pro- 
ceeding were dismissed on purely technical grounds. The évidence 
has been gone into at length and the matter fully argued by counsel 
for respondents in ail its phases. The court will therefore treat the 
présent charge as sufficiently spécifie and broad to cover any contempt 
which may be proved, whether civil or criminal, and décide the case on 
its merits in either or both phases, and détermine, according to the 
conclusion reached, whether it will discharge the présent rule on its 
merits, or further try the matter on a new rule. 

Courts will not tolerate défiance or évasions of their commands by 
artifice or contrivance of any kind. They look behind the form to the 
substance, and, sitting as trier of the facts as well as the law, in pass- 
ing upon such contempts, will draw any inference a jury may legiti- 
mately draw from the circumstances. Jurisdiction of the person 
and subject-matter and to make the order being unqnestioned, the 
only issue hère is : Did the respondents, or either of them, disobey the 
commands of the injunction after knowledge or fair notice of its is- 
suance ? 

Ordinarily, it is true that one who anticipâtes the bringing of a suit 
against him may absent himself from the jurisdiction, and continue in 
hiding after he returns, for the purpose of avoiding service of the usual 
procès s to compel his appearance when suit is brought, without offend- 
ing the dignity of the court or invading the légal rights of the piaintiff, 
Wlien, however, the intention so to évade service, formed before the 
suit is brought, is put into exécution after suit brought, not only to 
avoid appearance in the tribunals of justice, but to frustrate any orders 
which may be issued to establish the proper status of an estate or right, 
pending a controversy, and to préserve it from invasion by a défend- 
ant who purposes to act and does act while in hiding, so that he may 
thwart any orders which may be issued to that end, whatever they may 
be, such conduct is both illégal and immoral, and the courts will com- 
pel submission to the jurisdiction and process by attachment against 
the récusant party, or séquestration of his property. It is hardly nec- 
essary to add that a party who has proper notice of an injunction is 
bound by it, though it is never served upon him, and when he claims 
to hâve had no knowledge or notice of its existence, and is called to 
account for acting contrary to its commands, the circumstances under 
which he avoided service is always a proper subject of inquiry in de- 
termining the bona fides of his avowal of want of knowledge or no- 
tice. 

The acts made the basis of the motion against Rice were performed 
at Coosada and on his way from there to Montgomery some hours be- 
fore the injunction issued. The contracts and papers prepared in that 
inttrval, and used by his attorney to make the transfer of the stock to 
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Tillis after the injunction actually issued, were delivered by Rice to his 
attorney, without any knowledge or notice of the issuance of the in- 
junction, or for that matter of the suit which had not then been 
brought. When Rice returned to this city, he went to Whiting's 
house, where he remained ail night; his whereabouts being kept from 
his own family, who lived in the city. Whiting had not then been 
served with the injunction, and did not return to his home that night. 
Rice did not visit his place of business or his home that night, for the 
deputy marshals were watching for him and visited both places to 
serve him and could not find him. Rice hadi been advised by his 
counsel to keep as far as possible out of touch with events and leave 
everything to his lawyer, and was faithfully conforming to that ad- 
vice. He was not présent when the transfer was made at the bank on 
the night of the 16th, and was not informed at the time. The only 
persons in Rice's councils who would be likely to give him informa- 
tion of an injunction, if they acquired it, were Whiting and Bail, and 
they were agreed on the policy of keeping Rice in complète ignorance. 
The only other persons from whom he would be likely to obtain 
information were the ofificers who endteavored to serve him and could 
not find him. Although Rice was at Whiting's house, awaiting direc- 
tions from Bail, and laboring under a great mental strain, which, ac- 
cording to the évidence, absolutely unfitted him for business, and nat- 
urally very anxious to know the outcome, neither Bail nor Whiting, 
according to their testimony, had any communication with him that 
night. He swears that he had no information of the injunction until 
the next evening. Under the évidence, Rice cannot possibly be guilty, 
unless he entered into a conspiracy with Bail and Whiting, in antici- 
pation of the injunction, to keep knowledge of it, if it should come to 
either, from the others, until the contract with Tillis was performed, 
and in pursuance of such conspiracy one of them, on being informed 
of the injunction, kept knowledge of it from the others engaged in 
the transaction at the bank. That aspect of the question is so bound 
tip with the conduct of Bail and Whiting that it will be considered in 
•connection with their explanations. 

It is pressed upon the court: That Ball's conduct, in the light of 
the dealing with Tillis, and Ball's relations to it and to Rice, and his 
désire to defeat the prior sale, when tested by the common expérience 
of mankind as to the directions in which the interests and feelings of 
men usually lead them in such situations, demonstrate very clearly that 
Bail had notice or knowledge of the injunction, and intended to vio- 
late it. That his scheme in substance was to hâve Rice arm Bail in 
advance of an anticipated, but not then issued, injunction, with ail the 
necessary papers to consummate the transfer to Tillis, so that if it 
could not be completed before the injunction actually issued it could 
be done after its issuance, by Ball's acting under the prior power given 
him by Rice, without involving Rice in accountability to the court for 
his conduct. That for the purpose of remaining in ignorance him- 
self, so that he could not be held! liable for his own acts, after the in- 
junction actually issued. Bail had Rice to secrète himself on the night 
of the 16th, and did not communicate with him, with the double pur- 
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pose of having Rice avoîd service and of avoiding information from 
Rica if lie were served, and to protect Rice from the charge of con- 
nivance in what Bail did after the injunction was served on Rice's co- 
dtefendants. That for the same reason, Whiting, who Vifas a confidant 
of Bail and in close sympathy with Rice, presumably at Ball's sugges- 
tion, absented himself from his home where Rice was, and when an 
injunction was served on Whiting the latter, instead of informing Rice 
or telling Bail that an injunction had been served, said nothing to Rice 
and merely informed Bail that "a paper" had been served on him, 
purposely refraining from a more definite statement of its nature or 
bearing on the matter both of them had in hand. That Bail, in pur- 
suance of his scheme to avoid ail appearance of knowledge of what, 
under ail the circumstances, he was bound to know was an injunction 
against the transfer of the stock, after he was notified of the service 
of the paper on Whiting, referred him to another lawyer for advice, 
with whom Bail had been consulting about the situation, in order to 
relieve Ball's conduct of the appearance of intentionally and willfully 
shunning information of the contents of a paper, which, under ail the 
circumstances, he was fully conscious was an order forbidding the 
transfer to Tillis. 

Bail was Rice's trusted représentative in the conférence which led 
up to the rupture with complainants about the sale of the stock to 
them. He was his personal counsel, and also his attorney in fact. 
He was the attorney of the two light companies. Rice, at Ball's sug- 
gestion, had given him full authority to trade with Tillis or to con- 
summate the contract with complainants in his discrétion, as circum- 
stances dictated at the time. Bail and Rice had discussed the pos- 
sibility of an injunction the day before it was issued, and the former 
had reached the conclusion and announced it, after examination of the 
question, that the contract with complainants could not be specifically 
enforcedl. For two weeks prior to that. Bail had endeavored to drive 
a bargain with Tillis for Rice, for the sale of the stock, which had 
already been sold to complainants. Whiting, with whom he was 
constantly counseling, had informed Tillis a short while before, at 
Atlantic City, that Rice was open to an offer for the sale of the stock 
to him. Both Bail and Whiting were apprehensive of the service of 
some paper or process which would prevent the consummation of the 
trade with Tillis, and were expecting some sort of litigation over the 
contract with complainants. Both of them, for some reason, desired to 
defeat the carrying out of the contract with complainants. Whiting, 
even after he was served with the injunction, as he says by advice of 
counsel, continued to co-operate with Bail, as though no injunction 
had been served on him. Thèse facts and circumstances are pregnant 
with meaning. Standing alone they warrant and require a finding that 
respondents had notice or knowledge of the order and willfully vio- 
lated it. 

The guilt or innocence of Bail turns solely upon the just answer to 
the inquiry whether he had knowledge or fair notice of the injunction 
when he acted. If he had such knowledge or notice and acted notwith- 
standing, he is guilty. He could not be heard to say he did not intend 
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to âefy the authority of the court when he transferred tlie stock in 
the face of the order, known to him, forbidding it. One is always 
held to întend the direct, natural, and probable conséquences of acts 
intentionally donc. Wrongful acts knowingly or intentionally com- 
mitted can neither be justified nor excused on the ground of innocent 
intent. The color of the act détermines the complexion of the intent. 
Agnew V. United States, 165 U. S. 50, 51, 17 Sup. Ct. 235, 41 L. Ed. 
624. Hère, only one conséquence, andi that inévitable, could resuit 
from Ball's acts. They could not be intentionally performed, if he 
were informed of the existence of the order, without intending to 
nulHfy its commands and trample it under foot. In re Home Dis- 
count Co. (D. C.) 147 Fed. 555. 

Divorced from the spécial features of the transaction, heretofore 
narrated, no one would contend, for a moment, that the bare statement 
to an attorney, by a person for whom he vvas not then acting, though 
such person was an officer of two corporations which the attorney 
generally represented, that "a paper" had been served on him, gives 
that attorney any notice that the paper issued in a suit against the 
client for whom he was then acting, much less that it forbade that 
client's making any disposition of certain property. The naked state- 
ment, standing alone, conveyed no intelligence as to the court from 
which the paper issued, or of the nature of the suit, or the persons who 
were made défendants, or that any in j miction hadi iSsued against any- 
body. The paper might relate as well to a suit against other of Ball's 
clients as to a suit against the particular client, Rice. Either suppo- 
sition would be equally reasonable. The strongest unfavorable dé- 
duction which can be drawn from the possession of the information 
is that it gave a clew, which, if foUowed up, would hâve led to knowl- 
edge that an injunction had issued against the particular client, Rice, 
for whom Bail was then acting. The case against Bail, however, can- 
not be made out by showing only that he might hâve had knowledge 
of the injunction. It is essential to his conviction, in a proceeding of 
this nature, to show beyond fair doubt that he did hâve knowledge or 
fair notice. In fixing a civil responsibility, the law generally treats 
a party as knowing that which on facts known to him he should hâve 
known, if inquiry would hâve developed it, and visits him with the 
conséquences accordingly. But the failure of a person to make inquiry, 
after receiving information of a collatéral fact, whereby he remains 
in actual ignorance of the main fact, which could hâve been ascer- 
tained by such inquiry, is never madie the basis for fastening criminal 
responsibility upon him, for acts which are not offenses unless donc 
with knowledge of the facts. Actual ignorance, though it resuit from 
négligence, or recklessly taking chances, without making inquiry, as to 
the happening of an event which may or may not occur, and of the 
happening of which the party then bas no knowledge, cannot take the 
place of knowledge that the event had occurred. It cannot couvert 
actual ignorance into knowledge, or substitute what a man ought to 
liave known for what he did actually know, so as to convict him in 
a criminal proceeding for acts which hâve no criminality unless donc 
with actual knowledge. Pettibone Case, 148 U. S. 197', 13 Sup. Ct. 
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542 ?^ L. Kd. ^119; In re Lennon, 1G6 U. S. 554, 17 Sup. Ct. 658, 41 
Iv. Ed. 1110. The question, we repeat, turns at last on the inquiry : 
Do ail the circumstances show that Bail had actual knowledge or 
notice ? 

Bail explains on oath : That he was not expecting any injunction 
against Rice. That he had reached the conclusion that spécifie per- 
formance of the contract with complainants could not be enforced, 
and therefore would not be attempted, by such a suit, much less that an 
injunction would be issued in aid of it. That he was convinced from 
the attitude of complainants they did not intend to perform the con- 
tract in good faith, and that their purpose was to insist that Rice was 
obliged to deliver the stock on June 15th, upon the payment of the 
agreed price per share, without simultaneous performance of com- 
plainants' undertaking to assume or to pay the debts of the companies, 
and that upon liis refusai to assent to that construction of the con- 
tract would claim he had breached the contract and they were no 
longer bound to take the stock, and would thus be left free to hamper 
Rice by further litigation for breach of the contract. That he was 
confirmed in this opinion by their not making any examination of the 
books of the light companies, though they had from the 13th of May 
to the 15th of June to do so, regarding the outstanding indebtedness, 
the amount of which entered into the measure of their obligations to 
Rice. That there had been much litigation, which he had the best of 
reasons for knowing was directed by complainants against the light 
companies which he represented, for the purpose of driving them out 
of business, and efforts also to injure Rice's crédit, and thus to force 
the sale of the stock to complainants on their ovvn terms. That, 
governed by thèse considérations, he did not doubt that complain- 
ants would immediately bring an action at law against Rice for dam- 
ages for breach of the contract, and seek by garnishments and other 
process to tie up his funds, including anything which might be con- 
tracted to be paid him by others for the sale of his stock. That such 
a suit at a time when the light companies were struggling with a 
large bonded and floating indebtedness, upon which Rice and other 
directors were indorsers for a large amount, upon paper then being 
carried in bank, and giving, as such a suit necessarily would, notice 
that Rice had contracted to sell the stock to the complainants and 
breached it, would enable complainants to ruin the value of the stock, 
and would resuit in disaster to thèse companies, involving Rice himself 
personally, and for thèse reasons he advised Rice as he did and to go 
away from Montgomery and leave matters to him, as Rice was in a 
nervous state which unfitted him to properly deal with the situation. 
That neither Whiting nor the two light companies had any contract 
with the complainants for the sale of any stock, and, when Whiting 
told him about the "service of a paper on him," he did not believe it 
was an injunction against Rice. That being then on his way to meet 
the représentatives of Tdlis, in the bank where they were waiting for 
him in the lower story of the building, to close up the détails which 
he was anxious to complète, to get the money Tillis agreed to pay 
Rice, and to get it out of danger of garnishment, naturally he did not 
181 F.— 15 
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stop to inquire further or think about the paper, wliich, for the reasons 
stated, he did net suppose had any bearing upon the transfer of the 
stock, and that he had no notice or knowledge of any injunction 
against Rice until next day. 

The contending parties had long been engaged in lawsuits, two 
of which were brought in this court, and were and had been engaçed 
in crimination and récrimination, and each distrusted the other. The 
designs Rice and his attorney imputed to complainants we hâve seen 
above. The complainants, wîio insist on their good faith, on the other 
hand, charge they had been deceived by Rice and his attorney, who, 
instead of being then engaged in getting matters in shape to carry out 
the contract, as his attorney stated to them, were then engaged in 
making a contract with Tillis, and made the false représentations to 
gain time to consummate the trade with Tillis. That shortly after the 
making of the contract with complainants, Rice, then being président 
and executive head of the two corporations, caused a large amount of 
their available or quick assets to be collected or to be rediuced to 
money, at a great sacrifice to them, and used the amount in paying off 
debts, so that Rice could claim a personal benefit by reducing the 
amount of the debt under a clause of the contract which bound the 
complainants to pay him the différence, if the debts amounted to less 
than $75,000. 

It would not be proper on this hearing to express any opinion as to 
the truth of the issues thus raised between the contending parties. 
Thèse things are alluded to hère merely because the situation thus 
depicted throws light upon the mental status of the respondents, and 
aid in testing the reasonableness of their version of matters, and the 
smcenty of Ball's statement that he did not think the paper of the 
service of which Whiting informed him, was an injunction against 
Rice. The action of respondents in trying to make a bargain with 
Tillis for this same stock for two weeks before complainants disclosed 
any attitude as to the performance of the contract with Rice is incon- 
sistent with the version that the sale to Tillis was forced by the acts 
of complainants, regarding the performance of the contract, on June 
15th. Nor is it easy, on the other hand, to understand why, if there 
was not an earnest belief on the part of the respondents that the com- 
plainants did not intend to carry out the contract, and would sue them 
at law, they would make a contract with Tillis, which, on its face, at 
least, is considerably less to Rice's advantage than the contract with 
complainants. 

It is not consistent with the évidence to find there was "a conspiracy 
of silence," to which Rice was a party. He left everything blindly to 
Bail, and it was quite unnecessary for Bail and Whiting to hâve had 
any understanding with Rice about his action in event an injunction 
was served on him. He was thought by them to be unfitted for busi- 
ness when he left the city, for which reason they aver they got him 
to leave, and then was the only opportunity they had to form such 
conspiracy. When he left no injunction had issued. The utmost that 
can be said of his conduct is that he entered into a conspiracy tb évade 
service. If there had been any conspiracy between Bail and Whiting 
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about what the latter should say if an injunctîon were served on him, 
it must hâve been formed before the injunction was issued, for the 
évidence does not show they had any opportunity afterwards. If 
Whiting and Bail conspired about that matter, it seems most improb- 
able that Whiting would hâve mentioned the paper at ail. He would 
rather hâve maintained absolute silence as to it until Bail finished the 
transaction at the bank. A lawyer devising a conspiracy, as to that, 
vi^ould hardly hâve formed the design to bave Whiting mention "thë 
paper," and thereby give a clew to the existence of the injunction, in- 
formation of which is the strongest circumstance hère to show that 
Bail had knowledge of the injunction before the transfer of the stock. 
Moreover, both Bail and Whiting swear that what passed between 
them at the time Whiting mentioned the paper, whether it was at the 
time of the negotiations with the bank, as Whiting swears, or after- 
wards, as Bail States, was ail that passed between them about the 
paper, until long after the transfer of the stock. It seems quite un- 
natural that respondents did not read the newspapers, the morning 
after the transaction, or that no member of their households mentioned 
the injunction, though both the morning and evening dailies printed 
conspicuous headlines and columns of matter concerning the injunc- 
tion, and were shown to hâve been delivered at their résidences. 
Whether or not information was thus derived is not material now, 
since thèse newspapers appeared after the transfer was made, save as 
it bears upon the credibility of the witnesses. Rice had been told to 
évade information, and Bail, who still had some détails to attend to, 
and had been up late the night before, states that he hurried to bis 
office, and did not read the newspapers until late that evening. 

After much study of the f acts and careful considération of the elab- 
orate oral and written arguments of counsel concerning this transac- 
tion, in which the main défendant, by evading service after two of his 
codefendants were served, managed, through his attorney who was 
not served, to eflfect the transfer of the stock in spite of the solemn 
order of this court, and with firm purpose to hold them to strict ac- 
count if the facts permitted, the court cannot reach the conclusion that 
Ball's conduct, in view of bis explanations, demonstrates that he vio- 
lated a solemn order of the court with the consciousness that it had 
been made or with fair notice of its terms. This proceeding is highly 
punitive and criminal in its nature, and respondents are entitled to 
the benefit of the reasonable doubt. The criminal intent hère turns 
upon the scienter, and there is déniai on oath of knowledge or notice. 
Courts, while not treating such déniais as conclusive, will generally 
give them suffirent weight to turn the scale, if the circumstances 
admit of fair doubt as to the existence of knowledge. Wilson v. North 
Carolina, 169 U. S. 600, 18 Sup. Ct. 435, 42 L. Ed. 865. 

That case attracted wide attention for a long time in that state. The 
Governor removed Wilson from the office of railroad commissioner and 
appointed Caldwell in his stead. Wilson refused to deliver possession, 
and thereupon a quo warranto, on the relation of Caldwell, who had 
been appointed his successor, was brought against Wilson in the state 
court. The lower court having decided against him, Wilson appealed 
to the Suprême Court, which ruled the same way, and entered a judg- 
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. ment of ouster against him. A few minutes after 7 o'clock on the 
evening of the entry of that order, Wilson was allowed a writ of error 
and supersedeas. Ne vertheless Caldwell after tliis caused the sherifï to 
exécute the writ of ouster and took possession of the office. 

It seems quite as unnatural in that case as in this that there was no 
information of what proceedings had been taken in the case. The 
légal propositions asserted ail throughcut that case gave warning that 
Wilson would carry it to the Suprême Court of the United States, and 
procure a supersedeas as speedily as possible. Whatever steps he 
might take to that end would necessarily be taken in the state Su- 
prême Court sitting at Raleigh, where Caldwell then was. Wilson 
brought Caldwell's conduct to the attention of the Suprême Court of 
the United States, averring that Caldwell, with "full knowledge of the 
writ of error and supersedeas, took possession of the office in disregard 
of the supersedeas," and thereupon moved to attach him for contempt. 
The Suprême Court diseharged the rule, saying: 

"Caldwell swears unequlvocally that he was ignorant of the allowance of 
the writ or the filing of the supersedeas bond at the tlme he took possession 
of the room oecupied by the eoramissioner, and that he was not informed of 
It until some time next day. We tliink this a sufflcient answer. We see no 
evidei\ce of intentional contempt on the part of the relator." 

In an Ohio case, the court in an élection contest made an order to 
préserve the ballots, which otherwise, under the statute, were to be 
destroyed after a certain time. The order was in writing, handed to 
the clerk, and marked filed by him. He afterwards destroyed the bal- 
lots. Being arraigned for contempt, he set up that in the rush of 
business he did not read the order, and did not know its contents. 
The lower court fined him for contempt, but the appellate court re- 
versed the judgment. As it was not certain under the évidence that 
the clerk had knowledge of the order, and therefore had acted will- 
fuUy, it gave him the benefit of the doubt, when he denied knowledge 
on oath. See, also, Slater v. Merritt, 75 N. Y. 208. 

According to ail the authorities, if a contempt consists of acts done 
or statements which are ambiguous in character, and which are ca- 
pable of two constructions, one of which would amount to a contempt, 
and the other not, so that the intent-of the party himself becomes the 
material question of inquiry, then a déniai on oath by such a party 
of information of an ignored order and of any intent to show disre- 
spect to the court is entitled to much weight. See authorities collated 
in note to O'Flinn v. Mississippi, 9 L. R. A. (N. S.) 1119. Ail that 
can be said after weighing ail the facts and circumstances of this 
transaction is that Bail might hâve known of the order, and intended 
to defy it, or he might' not hâve known of the order, and had no in- 
tention to disregard it. No one can be punished for a criminal con- 
tempt unless the évidence makes it clear that he intended to commit 
it.; To doubt is to be resolved in favor of respondent. 

The acts of the défendants, though accomplished by what, under the 
circumstances, the court holds is not a criminal contempt, hâve nev- 
ertheless nullified the order of the court and changed the status of 
the parties as fixed by the terms of the restraining order. The stock, 
the subject-matter of the litigation, bas passed out of Rice into the 
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hands of a stranger. It happened under circumstances which made 
this inquiry imperative. The necessity for it was occasioned solely 
by the acts of the respondents, done in répudiation of the rights of 
the complainants, as fixed by the order. It would be inéquitable and 
iUnjust to tax complainants with the costs of the proceeding. The 
costs should be borne by the respondents, and upoh their seasonable 
payment an order will be entered that the rule be discharged as to 
each of the respondents. 



THE MANHATTAN. THE NORTH AMERICA. THE ALBANÏ. 
(District Court, S. D. New York. July 21, 1910.) 

1. Collision (§§ 63, 64*) — Steamer and Meeting Tow— Mutual Fault— In- 

SUFFIOIENT LOOKOUT— UNLAWFUL TOW. 

A tug with tliree barges in tow tandem, the flrst two on hawsers of 145 
fathoms each and the third on one of 75 fathoms, was proceeding west- 
ward in Long Island Sound at night, when the steamer Manhattan, going 
eastward on a slightly converging course, came into collision with the 
second barge and sunk her. The Manhattan passed the tug starboard to 
starboard at a distance of 500 feet, but the tow was drifted more or less 
to the northward by a southerly wind. The barge was carrying proper 
lights, but they w-ere not seen by the Manhattan, which ran into her at 
full speed. Hckl, that the Manhattan was clearly in fault for failure to 
keep an efficient lookout ; that the tug and ilrst two tows were also in 
fault for violation of the régulations made under Act May 23, 1908, c. 212, 
§ 14, 35 Stat. 428 (U. S. Comp. St. Supp. 1909, p. 1100), which prohibit the 
use by tows of seagoing barges navigating inland waters of hawsers of 
greater length than 75 fathoms between each two vessels, and is equally 
obligatory on tows and towing vessels, and that the damages should be 
apportioned equally between the four vessels. 

I Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 79, 81. 82 ; Dec. 
Dig. §§ 63, 64.*] 

2. Collision (§ 140*) — Suit for Damages — Parties— Appoktionment of Da>i- 

ages. 

A libelant in a suit for collision, although suing only as owner of the 
injured vessel, nevertheless is a party personally, and subjects himself 
and ail his property to the hazard of the litigation, and, if he was, also 
the owner of one or more otlier vessels concerned in the collision and 
found chargeable with contributory fault, such vessels must be taken into 
account, although they hâve not been formally brought into the suit, and 
his recovery correspondiugly reduced. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 208; Dec. Dig. 
§ 146.*] 

3. Collision (§ 146*) — Appoetionment of Damages— Différent Vessels of 

Same Owner. 

The barges Hawthorn, Albany. and Troy, the property of the same own- 
er. were in tow of a tug in Long Island Sound .it night when a collision oc- 
curred between the Albany aiul the steamship ilanhattan, which caused a 
second collision between tlie Albany and Troy. The owner, as owner of 
tlie Albany and Troy, brought suit agalnst the Manhattan and the tug to 
recover for the injury to such vessels. The owner of the Manhattan also 
brought suit against the tug and the Albany to recover damages for the 
same collision. The two suits vv'ere tried together and the court found 
that the Manhattan, the tug, tiie Hawthorn. and the Albany werè ail in 
fault. The Hawthorn liad not been formally brouglit into either suit. 

•For other cases see same topic & J hu;.ibee in Dec. & Am. Digs. 1907 to date, & Itep'r Indexes 
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Beld that, under the rule of apportioning the damages equally amoug the 
offendlng res, the original libelant was entitled to recover one-half liis 
damages, one-fourtli from the tug and one-fourth from the Manhattan. 
and the owner of the Manhattan was entitled to recover three-fourths of 
his damages, one-fourth from the tug and one-half from the original libel- 
ant, the two suits being treated as one and a single decree entered. 

[Ed- Note.— For other cases, see Collision, Cent. DIg. § 298 ; Dec. Dig. 
§ 146.*] 

In Admiralty. Suit by the Hillside Coal & Iron Company, as owner 
of the barge Albany, against the steamship Manhattan and tug North 
America, and cross-libel by the Maine Steamship Company, claimant 
of the Manhattan, against the barge Albany and tug North America. 
Decree for libelant for part damages. 

Mr. Green, for Hillside Coal & Iron Co. and The Albany, 
Mr. Symmers, for The North America. 
Mr. Burlingham, for The Manhattan. 

HOUGH, District Judge. Shortly after 11 p. m. of April 13, 1909, 
a collision occurred south of New Haven and about the middle of the 
Sound, between the Manhattan and the Albany, the second of three 
barges in the tandem tow of the North America. 

The Manhattan is a propeller 235 feet long, and was bound from 
New York to Maine ports. The North America is a sea-going tug and 
was towing from Boston to New York three light sail-carrying sea- 
going côal barges. The hawser from tug to leading barge (the Haw- 
thorn) was of approximately 145 fathoms, that from Hawthorn to Al- 
bany was of the same length, and the after barge (the Troy) was con- 
nected with the Albany by a hawser of 75 fathoms. The Albany and 
Troy are each 176 feet long, hâve two masts, and were at and before 
the time of collision carrying sail thereon. The Hawthorn is 184 feet 
long, with three masts, and had sail up on two of them at the time in 
qcestion. The night, though dark, with rain at intervais, was "good 
for seeing lights." The wind was blowing strongly (estimated at over 
30 miles an hour) from the southward, with a choppy sea. The tow had 
stopped at Vineyard Haven, and had there been made up to go through 
the Sound. The master of the tug had given gênerai orders that plenty 
of hawser should be paid out, as there was quite a "heavy roU" coming 
across from Martha's Vineyard to the Race. Thèse gênerai orders had 
been interpreted by the barge masters as justifying hawsers of the 
lengths above stated. Each barge towed on her own hawser, and each 
barge master paid out what he wanted. After the tow got fairly into 
Long Island Sound, the weather got worse, in that it became rainy 
and the wind increased, but the sea was not so heavy ; and, indeed, I 
think it clear from the évidence that in the Sound the sea was not 
heavy at ail. No change was made in the hawsers of the tow from the 
time it left Vineyard Haven until after collision. The Unes of a tow 
such as this cannot be shor.tened while under way. In order to change, 
it is necessary to stop and heave in hawser on the barges with the steam 
winches provided for that purpose on each barge. The Troy's tow- 
line was shorter than the others because she was the last boat in tow. 

•For other cases see saaie tcpic & § numuek in Dec. & Ara. Digs. Iii07 to date, & Eep'r Indexes 
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and with nothing beliind her there was less straîn on her Une. It is 
not said that weather had anything to do with the length of the Troy's 
line. 

Tug and barge masters in thîs case are evidently men of intelligence 
and expérience. The barge captains are old sailors acquainted with 
vessels of differing kinds, and their testimony was not only intelligent, 
but frank and manly. They ail unité with their tugmaster in declaring 
that on such a night as that of April 13th it was not safe to navigate 
with shorter towlines than were used. There is to be sure no évidence 
as to the size or strength of the towing hawsers, their material, or the 
possibility of using more than one ; nor are reasons, scientific or 
empirical, given for the danger said to attach to lines of less than 
the great lengths above stated. Yet it must be, and is, found that in 
the judgment of experienced men of unimpugned veracity the only 
safe course in respect of towing lines was pursued by the North 
America on the night in question. The évidence does however show 
the kind of danger against which the long hawser is a safeguard, viz, 
injury to the vessel in tow or loss of hawser by parting, if a heavy 
craft jerks or surges through a seaway or against a wind. The 
resuit feared, plus some common knowledge, fairly shows that the 
sudden changes of tension thus arising constitute the danger appre- 
hended by towed and tower; for, unless the strain be taken up by a 
long hawser, they evidently believe that either the hawser itself wiU 
go, or the vessel in tow be strained. It is demonstrable that this is 
true, but it is equally true that, the heavier the tow, the more rapidly 
will its safety require long hawsers; so that with large and heavily 
laden vessels the navigators may easily consider lines of much over 
100 fathoms necessary whenever they are not favored with smooth 
water and almost perfect calm.f When off New Haven the North 
America was steering by compass west by south half south. This 
gave her a beam wind, which admittedly had the effect of making 
her tow tail somewhat to leeward. The extent of this leeward or 
northerly drift is in my judgment considerably minimized by the tug's 
testimony. The captain of the Hawthorn states that in his endeavor 
to keep after his tug he had to steer (or try to) west southwest, and 
it is in évidence from some observers on the tug that as they looked 
back during the evening they could sometimes see both the red and 
green lights of their tow and sometimes only the green. From this 

t NOÏE.^This opinion bas been written at Vineyard Ilaven, where in 
warm calm weather I hâve for more than two weeks observed the numerous 
tows passing and stopping. Few light tows and no loaded ones hâve been seen 
with hawsers of le-ss than lOO fathoms (except on the after boat). It is im- 
possible to avoid the conclusion that even in weather when a skiff can safely 
cross Vineyard Sound those in charge of tows snch as the North America's 
think tliat their own safety usually requires such hawsers as the North Amer- 
ica was using on the night of collision. ïhis is entirely eonsonant with the 
view of the law stated on the witness stand by the tug master in this case. 
He said he was bound to use hawsers of 75 fathoms, except when he thought 
safety required a greater length. It has been interesting to observe the effect 
of this lega! opirlon at the time of year vi'heu navigation i.s easiest. safest, 
and most pleasant. 
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testimony and from the nature of things, it is înferred that the tail 
of the tow was much more to leeward than the 75 feet or so allowed 
by the North America's captain ; but how much more cannot be 
stated with exactness. The Manhattan, when approaching the point 
of collision, was on a compass course of east half north. There is 
no method of comparing the compassés of the two vessels, and both 
are assumed as correct. Neither tug nor steamer had a lookout 
stationed forward from and before the time when each saw the 
other. Inasmuch, however, as each had the other fully in view for 
20 minutes before passing, it is found that the only effect that lack 
of lookout had upon the matter was to render it more difficult for 
the Manhattan to see the lights on the tow than it probably would 
hâve been had lier master not humanely called his lookout into the 
pilot house, instead of leaving him on the forward deck where he 
was gettirig wet with spray, though no waves were coming over the 
steamer's bow. 

By an agreement of testimony between steamer and tug, thèse 
two vessels passed each other starboard to starboard about 500 feet 
apart. Their aggregate speed was approximately 17 miles per hour, 
and within so short a time after passing the North America that 
way cbuld not be taken off the Manhattan that vessel crashed into 
the starbbafd bow of the Albany about 1,900 feet astern of the 
North America. Computation of the courses above given, with 
even a small allowance for leeward drift on the part of the tow, 
shows that a collision was sure to happen as and when it did, if the 
Manhattan persisted on an east by north course after passing the 
North America 500 feet to the northward. 

The sole excuse for this accident is the assertion that the Albany 
did not bave her green light visibly burning within the time that it 
should hâve been seen by the Manhattan. It is suggested either (1) 
that the light went out; or (2) that it was obscured by the sails of 
the Hawthorn. The second suggestion is impossible. The Albany's 
lanterns were in her forward shronds. Ail her own sails were abaft 
her lights, and with the steamer on a compass course crossing that of 
the tug, and the wind blowing the tow further to the northward, 
I am unable to imagine how any observer on the Manhattan could 
hâve had his view of the Albany interfered with by the sails of any 
vessel. The claim that the Albany's starboard light went out at 
the critical moment is supported by the very positive testimony of 
men who say that they looked for a light ; that they could bave seen 
it if it had been burning, and they saw no light on the starboard side 
of the Albany either before or after collision. The value of this 
évidence is I think greatly impaired by the singular ignorance of 
Capt. Johnson of the Manhattan as to the meaning of the three tow- 
ing lights which- he saw on the North America. I am satisfied that 
he did not expect to find more than one barge in tow and he saw 
the Hawthorn's lights plainly. His pilot, Harding, is not much bet- 
ter in his knowledge of the lights required by statute on towboats, 
and I am in doubt whether he at the time really attached the proper 
significance to the three towing lights he also saw. The Manhat- 
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tan's lookout (who was in the pilot house) seems a bright boy, but he 
frankly admits that the towing lights meant nothing to him. The 
first mate, Steele, I thought an intelhgent and straightforward wit- 
ness, but his testimony in common with the évidence of ail his ship- 
mates if believed proves too much, for they ail not only saw no 
green light on the Albany, but they never saw but one Hght, and 
that a red one, on either the Albany or the Troy. In the face, there- 
fore, of ample testimony from the tug and tow that down to a very 
few minutes of collision ail the lights on ail the barges were set and 
brightly burning, I feel compelled to find that the Albany's lights 
were burning at and before collision and should hâve been seen by 
compétent and attentive observers. It follows that the Manhattan 
is at fault, and responsible for collision with the Albany, as well as 
for damage to the Troy, caused by that barge overrunning the Al- 
bany as the latter stopped to sink. 

It is, however, alleged that both tug and tow are at fault for tow- 
ing with hawsers unlavi'ful under section 14, Act May 28, 1908, c. 
212, 35 Stat. 428 (U. S. Comp. St. Supp. 1909, p. 1100), and the 
régulations duly promulgated in compliance therewith dated Decem- 
ber 7, 1908. The act of Congress déclares that such régulations "shall 
bave the force of law." It is therefore law that "tows of sea-going 
barges navigating the inland waters of the United States are lim- 
ited in length to four vessels including the towing vessel or vessels," 
and "hawsers are limited in length to 75 fathoms measured from the 
.'tern of one vessel to the bow of the following vessel, and should 
in ail cases be as much shorter as the weather or sea will permit." 
The language quoted constitutes (in efifect) a gênerai statutory re- 
quirement binding upon ail persons engaged in navigating inland 
waters by or in tows, and is just as obligatory upon the towed as 
ihe tower. At Vineyard Haven and continuously theréafter the North 
America was in inland waters, and, unless therefore some exception 
is to be found in the statutory régulations, the hawsers of the Haw- 
thorn and Albany were at ail times unlawful. That of the Troy 
was not. 

The only exception applicable to the waters traversed by this tow 
is as follows : 

"(4) In cage of neccsslty on account of wind or weather, hawsers of vessels 
navigating between Kace Uock and Gay Head may be lengthened ont In the 
discrétion of the master of the towing vessel ; bnt this paragraph shall not 
apply to Narragansett Bay north of Beavertail Light." 

Language cannot more clearly limit the master's discrétion. The 
moment a vessel with hawsers longer than 75 fathoms, bound as 
was the North America, passed Race Rock, her hawsers iDecame un- 
lawful. It is urged for the tow that to expect the barge master to 
bail the tug captain when arriving at the geographical limits of the 
latter's discrétion and insist on a shorter hawser is absurd, and that 
whatever liability attaches to a transgression such as shown hère 
must be that of the tug. In this there is force — up to a certain point. 
Doubtless a tug captain who violâtes the law against the will or pro- 
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test or both of the barge master will assume certainly for hîmself and 
probably for bis ship and owner a liability that would otherwise be 
that of the barge. But the matter is wholly spéculative and irrele- 
vant in this case. The act of Congress referred to has laid a new 
and positive duty on vessels, vi^hether towing or towed. AU men 
who are free agents must obey or take the conséquences, and in this 
case ail the vessel masters united voluntarily, and in a mistaken view 
of what the law meant, to do an unlawful thing; i. e., tow through 
Ivong Island Sound with hawsers of over 75 fathoms. In that Sound, 
and ail other unexcepted waters, it makes no différence what the 
sea or weather or both may be. It is immaterial vi^hat the danger 
to the tow may be. Hawsers must not be longer than 75 fathoms. 
If towing cannot be donc on such hawsers with safety, it cannot 
be lawfully done at ail. It is quite possible that a tow coming from 
the open sea or from some excepted inland waters into a région 
plainly within the statutory régulations might find obédience impos- 
sible and be compelled to go ahead, unable to stop or make a liar- 
bor. But he who sets up vis major must prove it; and it is obvions 
in this case that ail on the North America and her barges contin- 
ued with their long hawsers after reaching the Sound not because 
they had to, but because they preferred to. 

The conséquences of an unexcused violation of statutory régulations 
is a presumption of fault açainst the violator. In this case, not 
only is the presumption unrebutted, but it affirmatively appears that, 
had the hawsers of the Hawthorn and Albany been of statutory 
length, there could hâve been no collision. 

It foUows that the damages resulting from this collision were 
caused by the négligence of the Manhattan, the North America, the 
Hawthorn, and the Albany, and the losses will be distributed in ac- 
cordance with the ruling in the E. F. Moran, 212 U. S. 466, 39 Sup. 
Ct. 339, 53 Iv. Ed. 600. 

On Settlement of Final Decrees. 

Some considération of the efïect of the décision in the Eugène F. 
Moran, 212 U. S. 466, 39 Sup. Ct. 339, 53 L. Ed. 600, upon thèse 
cases, seems proper. The suit in which the Hillside Coal & Iron 
Company is libelant is in légal f ramework identical 'with that of the 
Henry Dubois Sons Company, tried, appealed, and heard with The 
Moran. Both the I>ubois Company and the Hillside Company owned 
two vessels which were in tow of a tug, and each one of said two 
vessels was at fault for violating a statutory régulation. Both com- 
panies, however, filed their libels only "as the owner" of the single 
faulty vessel injured, and did not in their libels mention ownership 
of the other craft.^ This explains the language of Holmes, J., on 

iThe fact that the Hillside Company owned three vessels In tow of the 
North America (two of which were injured) does not render the above state- 
ment untrue. The Troy \\i\a not at fault, and while her présence increased 
damage because she was Injured, it did not afCect the number or ideutity of 
the vessels or persons respousible for Oiat damage. 
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page 476, of 212 U. S., page 341 of 29 Sup. Ct., 53 h. Ed. 600, where 
he says: 

"Tlie fact that (scow) 18D Is not a party to the (Dubois Company) suit does 
net matter so far as the question of partially exonerating those before tbe 
court is concerned." 

The quoted words assume that the Dubois Company by fihng its 
libel only as the owner of the loD did not make the 18D a party to 
the suit, nor in form bring it into the htigation. The difficulty thus 
disposed of by Holmes, J., did not pass unnoticed when the Moran 
was tried in this court. It was then contended, inasmuch as the 18D 
had not been brought into the suit by proceedings under the fifty-ninth 
rule or otherwise, that, even if damages were to be apportioned strictly 
according to the number of tes involved, the Dubois Company's re- 
covery must be separated into thirds of which the libelant as the 
owner of the 15D (the only libelant's vessel injured) would bear one 
part and each of the two vessels libeled another part. The Lyndhurst 
(D. C.) 92 Fed. 681. Against this it was urged that a libelant volun- 
tarily places himself before the court. He must sue as a person, 
for the personification of a vessel cannot extend so far as to make 
that vessel a libelant or appellant. Cf. The Steamboat Burns, 9 Wall. 
237, 19 Iv. Ed. 630. Any person suing subjects himself and ail his 
property to the exigency of the suit according to familiar principles. 
Therefore the Dubois Company in the action in which it was libelant 
had in a very real sensé brought not only the 15D and the 18D, but ail 
its property, into the Htigation. It followed that as libelant sought 
to recover damages for injuries caused by four vessels, two of which 
were its own property, ail the damages recoverable in that suit should 
be divided, so that one-fourth should fall upon each vessel, irre- 
spective of ownership. This last view prevailed, though the course 
of reasoning is not set forth in the opinion of Holt, T-, 143 Fed., 
at page 188. The decree entered pursuant to the opinion last cited 
having been affirmed in ail courts, a similar decree must be entered 
in favor of the Hillside Coal & Iron Company, with the resuit that 
the damages computable in that case should be divided equally be- 
tween the Hawthorn, Albany, Manhattan, and North America. This 
is équivalent to giving libelant a decree for half damages. 

The suit in which the Maine Steamship Company as owner of the 
Manhattan is libelant is not exactly like either of the litigations be- 
fore the Suprême Court in The Moran, supra. It differs from that 
case, in that only one of the ofïending vessels belonging to the Hill- 
side Company has been proceeded against, and it therefore présents 
acutely the question whether it be necessary to libel in rem ail the 
offending vessels of a single owner in order to arrive at that division 
of damages equally among the offending res of which the Suprême 
Court has now definitely approved. It would seem upon principles 
of admiralty procédure thought to be well settled that upon the sei- 
zure of a vessel in rem the owner or agent who appears and lays 
claim thereto is admitted to défend only pro interesse suo. He gives 
a bond or stipulation never greater than the value of that which 
he claims, and has at the hazard of the Htigation, not ail his property, 
but only that which was seized and claimed in due form. It must 
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therefore be admitted that although the Maine Steamship Company 
might hâve sued not only the North America and the Albany, but 
also the Hawthorn, by omitting the Hawthorn the number of res 
brought into the action has been Hmited to three. How, therefore, 
can the resuit laid down as lavvful by the Suprême Court be reached 
when ail the offending vessels are not brought in, but when the own- 
ers of them aH are either as libelants or claimants before the court? 
This was done in the Dubois Company's Case by the language of 
Holmes, J., fîrst above quoted, viz. : That the absence of one vessel 
did not mattër "se far as the question of partially exonerating those 
before thé court is ' concerned." There is certainly greater difïiculty 
in taking info account the omitted vessel of a claimant than in con- 
sidering- thë similarly omitted vessel of a libelant, for the libelant sues 
generally for his personal claim, while the claimant in strictness of 
law does no more than défend a thing in which'he happens to hâve 
an irtterest, and cannot bé heard beyond the interest which he has 
thèréin. But if, as we haveliow been informed, the crucial inquiry 
in distributihg collision (and probably ail admiralty) damages is not, 
against whom shall liability be decreed, but who is entitled to ex- 
onération and to what extent, it can make no différence whether it 
be a libelant or a claimant who brings.one vessel into an action when 
the prbof shows him to be also the owner of other vessels which 
might hâve beeti brought in either by original process or under the 
fifty-ninth - rule. "The restjlt in the case of the Maine Steamship 
Oompâny's libel is that the Albany and North America are each en- 
titled to be exonerated from three-fourths of the damage, and 
this is equally true of the Hawthorn and the Manhattan. Since 
exonération of one-fourth is équivalent to recovery of three-fourths 
of any damage sufïered, the Maine Steamship Company is entitled 
to recover the latter fraction of iits damages, yet it can only do so 
by charging (in form) one-half thereof against the Albany. No other 
jitactice, however, is possible without either (1) disregarding the 
exonération of the Nçrth America; or (2) causing the libelant to 
lose so much of its damage as would hâve fallen on the Hawthorn 
had that vessel been joined in the suit. It is difficult to see why this 
does not in efïect make the Hawthorn a party to the Maine Steam- 
ship Company's suit, but Holmes, J., assumed that the 18D was not 
a party to The Dubois Company's action, and yet enforced a decree 
just as if it were, because her owner was before the court. The same 
resuit must follow hère, for, if it be not reached, the exonération 
to which the parties technically before the court are entitled cannot 
be enforced. 

In thèse cases the formai difficulties above alluded to (and very 
répugnant to any careful practitioner) may be overcome by enter- 
ing a single decree as in The Eleanora, 17 Blatchf. 88, 8 Fed. Cas. 
No. 4,335, at page 427. Hère, as there, the causes arose out of a 
single collision, and were tried together upon the same testimony. If 
they be considered in effect as one case, then ail the parties in in- 
terest are plainly before the court, and the Hillside Company is pro- 
moting the suit. Let one decree be entered and one référence or- 
defed and the aggregate damage discovered. Of that damage the 
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Hillside Coal & Iron Company will bear one-half, the claimant ot 
the Manhattan one-fourth, and the claimant of the North America 
the remaining one-fourth. Costs will be divided in like manner. 

Note. — Since faUure to recover Is just as mueh a loss as is paymeut in 
cash to an opponent, the following tatoulatlon will show the manner in whlch 
the damage falls: 

Let X equal damage to Troy and Albany, and Y equal damage to Jlauhat- 
tan ; then— 

Pays Loses X+Y 

Hillside Co. % Y + % X = ■ 

2 

îsorth America % X I X+Y 



y4X I 
% Y ) 



Manhattan % X + % Y 



4 

X+Y 
4 



% X + % Y + % X + M Y = X+Y 

If tfiîs rule of exonération be flnally recognized, the resuit in cases where 
damage is done by the ifaiilt of a plurality of vessels owned by one person 
will be, to say the least, singular. It may well happen that, by the fault of 
ail the vessels in a large tow, another craft (also in fault) is injured. Should 
the tow be owned by one man, a libel agaliist one barge might resuit in the 
recovery of (say) i»/2o of llbelant's loss. This Is grossly unjust, and the rule 
of proportionate allotment of damage must ultimately prevail. In this case 
the decree directed seems to me a fair "rusticum judicium." 



THE MINXIB E. KELTON. 
(District Court, D. Oregon. May 2, 1910.) 

No. 5,007. 

1. Salvage (§ 28*) — Amount of Compensation— Deeelict. 

The abandonment at sea by the mas ter and crew of a vessel injured in 
a storm so that she was unmauageable, leavlng her anchored a mile or 
two from shore in comparatively calm weather, and with the fuli inten- 
tion on the part of the master to obtain a towing vessel and return, did 
not constitute her a derelict, and a salvor is not entitled to compensation 
on that basis. 

[Ed. Note.— For other cases, see Salvage, Cent. Dig. |§ 09, 71 ; Dec. Dig. 
§ 28.*] 

2. Salvage (§ 26*) — Amount of Compensation— Eléments of Awabd. 

The éléments which usually go to influence the amount of a salvage 
award are the value of the property salved, the value of the property em- 
ployed in the service and the hazard it undergoes, the risk and péril to 
tbe salvors, the labor expended, and the promptitude, sklU, and energy 
brought to the service. 

[Ed. Note. — l'or other cases, see Salvage, Cent. Dig. §§ 57-08; Dec. Dig. 
§ 20.*] 

For other cases see same topic & § kumesk in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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3. Salvage (§ 22*) — Amount of Compensation— Négligent ob UNSKrLLFui. 

Performance op Service. 

Négligence or skill in the performance of a salvage service, irrespective 
of resulting damages, must always influence tlie award, and salvage may 
be reduced by lack of sklU and energy displayed by the salvors; and, 
wliere it résulta in a distingulshable injury, there may not only be a for- 
feiture of ail right to compensation, but an affirmative award may be im- 
posed against the salving vessel. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. § 52; Dec. Dlg. ê 
22.*] 

4. Salvage (§ 27*) — Amount of Compensation— Péril at Sea. 

The steam schooner Kelton, with a cargo of lumber In part on deck 
and in part below, started from Grays Harbor to San Francisco, and 
shortly after leaving port encountered heavy weather. Two days later 
she was leaking badly, and her deck load was jettlsoned. after which she 
became unmanageahle and fllled. She flnally drifted within a mile or a 
mile and a hàlf of the shore, where her anchors were dropped and held. 
The next day the sea was calm, and, in response to a distress signal, a 
life saving crew took the crew off and the master started to obtain a tug, 
but the Kelton was taken in tow by the steam schooner Washington, 
which found her deserted, and towed Into the Oolumbia river and beached. 
The place where she was left was not well chosen, and a larsçe amonnt 
was expended In getting her afloat and taklng her to Portland. She 
should hâve been taken farther up the river, and, although the Washing- 
ton clalnied to be unable to do so, the assistance of a tug was offered her 
and refused. The salvage service was not attended with much danger, 
and the towing required 22 hours. Held, that the Kelton was not a dere- 
lict, and that the unskillful manner In whicTi she was handied detracted 
from the value of the service; that the Washington should be awarded 
one-slxth of the salved value of vessel and cargo. 

[Ed. Note.— For other cases, see Salvage, Cent Dlg. §§ 65, 66; D«c. 
Dig. § 27.*] 

5. Salvage (§ 1*) — Nature. 

Salvage is a reward for perlions service and skill, and not a quantum 
meruit for labor expended. 

[Kd. Note. — For other cases, see Salvage, Cent. Dig. §§ 1-^; Dec. Dlg. 
§ 1.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6312-6315; 
vol. 8, p. 7794.] 

In Admiralty. Suit by the Washington Marine Company, owner, 
and H. C. Nason, master, of the steam schooner Washin^on against 
the steam schooner Minnie E. Kelton. Decree for libelants. 

Snow & McCamant, for libelants. 

Williams, Wood & Linthicum, for respondent. 

WOLVERTON, District Judge. This is a libel to recover salvage 
for the rescue of the steam schooner Minnie E. Kelton by the schoon- 
er Washington. 

The Kelton left Grays Harbor on her second trip to San Francisco 
about 10 o'clock on Thursday, the 30th day of April, 1908, with a 
mixed cargo of ordinary small lumber, shingles, lath, scantling, and 
boards, being laden about half on deck and half within the hold. The 
deck load was secured in the ordinary way, by chains running across 
from stanchions. Soon after leaving port, the schooner encountered 

•For other cases see same topic & § numbeb in Dec. & Âm. Dlgs. 1S07 to date, & Rep'r Indexes 
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heavy weather, which increased in severity until she arrived off Yaqui- 
na Bay, where she shipped large quantities of water, and was found 
to be leakinj;' in the bunkers. Both the bunkers and boiler were on 
the deck. The pumps were started, but were inadéquate to keep the 
water down. This was on Saturday morning. Seeing that the boat 
was filling fast, the captain ordered the crew to start the deck load, so 
as to hghten her up ; but, when the load went into the sea, she became 
unmanageable. Her course was immediately changed, with a view to 
working back to the Columbia. By noon she had filled with water, 
and was rolling heavily, when the mate was directed to hoist the life- 
boat out, and, while doing so, the vessel shipped a sea, and the whole 
cabin, two lifeboats, and eleven of the crew went overboard. But one 
of thèse men survived. At that time the vessel was about seven miles 
off shore, with the wind southwest, and going inshore. A raft was 
rigged for use in case it was seen that the vessel was nearing the 
rocks. As she approached nearer shore, and it was thought that 
soundings were within reach, the starboard anchor was let go. This 
did not take hold. After she had drifted yet another half hour, the 
port anchor was also let go, which seemed to hold her fast. Thèse 
anchors were operated with chains. Later the kedge anchor, attached 
to a new eight-inch manila hawser, was cast over the port bow. The 
vessel came to a stop about 4 o'clock in the afternoon, on Saturday, 
the 2d of May. The master estimâtes the distance from shore at the 
time at about a mile, Mortensen, the second ofificer, at a mile and a 
quarter, and Martin, the first officer, from a mile to a mile and a 
half. Martin is of the opinion that the boat drifted about four miles 
after the first anchor was let go. He and McKenna agrée that from 
60 to 75 fathoms of chain was loosened with the first anchor, and 
about 90 fathoms with the second ; but Mortensen says that from 40 
to 50 fathoms only was used. The kedge anchor was thrown over for 
additional protection after the ship came to rest. Soundings were 
taken then to discover the depth of water, and it was found to be 30 
fathoms. McKenna says his remembrance is that it was 24 fathoms, 
but he would not be positive about it. A distress signal was displayed, 
which brought relief from the lifesaving station, and the men were 
taken off, eight in number, about 5 o'clock in the afternoon of the 
next day, being Sunday. Thèse three ofHcers from their observation, 
and from bearings taken, and soundings, ail assert that from the time 
the second anchor was dropped and took hold there was no appréciable 
change in the position of the Kelton up to the time the remaining 
crew were taken off and put ashore. The sea became calmer on Satur- 
day, and comparatively smooth on Sunday, with some swell running, 
and a moderate southwesterly breeze. Witnesses from the shore esti- 
mate that the Kelton was lying off shore from a mile and a quarter to 
a mile and a half, and that she did not change her position from the 
time she was first observed until she was taken in tow by the Washing- 
ton. William Matthews, who went up with one of the life saving crew 
from Newport, testifies that he took bearings on Sunday evening from 
two différent places, and took careful observation of the locality of the 
boat, that on the following morning he used thèse bearings for further 
observation, and that, so far as he could see, the boat had not changed 
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lier position. Mr. Chatterton, aiso a witness for respondent, testifies 
to about tlie same state of facts. And thèse are corroborated by An- 
drew Wiesniewski and Charles Calkins. Matthews and others of thèse 
witnesses saw the Washington take the Kelton in tow, and at the time 
wcre about three miles away. They are ail firmly of the view that the 
Kelton had not changed her position up to that time. Further than 
this, three of the life saving- crew testify in effect that they took close 
observation touching the position of the Kelton from the evening of 
Sunday until the next morning, when she was taken in tow by the 
Washington, and that they could not observe that she shifted her posi- 
tion in the least. The coast within the vicinity of where the Kelton 
was lying is rock bound, and, if she had been farther inshore, she would 
hâve been in great danger of destruction. The witnesses for libelants 
who speak touching the subject testify that, when the Kelton was tak- 
en in tow by the Washington, she was from four to seven or eight 
miles off shore, and some of them say that she was drifting at the 
time, while others are not positive as to that. The captain and one or 
two of the officers also testify that the Kelton was in the course of the 
Washington when she was first discovered, which would take her out 
at sea from fiye to eight miles. When the Washington approached the 
Kelton, it was found that the cable which was attached to the kedge 
anchor had worn in two, and the end was hanging over the port bow, 
and it seemed to be the opinion of the men who went aboard the Kel- 
ton that the chains attached to the other anchors were hanging per- 
pendicularly, and that, if either of them was holding at ail, it was very 
slightly. Thèse chains were eut before attempting to move off with the 
schooner in tow. After making fast to the Kelton, the Washington 
steered for the Columbia, some 80 or 90 miles distant, and was 23 
hours in making the vOyage. On arriving at the Columbia the tide 
was nearly at flood, and the Washington started in with her tow at 
once. The tow struck upon the bar while passing over, and one of 
the cables parted. Some trouble was experienced in getting another 
cable to her, which consumed an hour and a half or more, and, when 
on the inside, the Kelton was carried opposite Smith's Point, below 
Astoria and just above the mouth of Young's river, and there beached. 
She was considerably lower by the stern than at the bow, and was 
drawing from 18 to 22 feet of water. For the purpose of holding her 
in position, an anchor was carried inshore. From this position various 
efforts were made to raise the Kelton, and take her thence to Portland 
for the dry dock. Thç Washington left with the Kelton two of her 
crew for the purpose of holding possession. The captain of the Kel- 
ton arrived in Astoria on the 7th, but he did not obtain possession of 
the boat. After considérable effort had been made on the part of the 
Washington to raise the Kelton without success, she was turnei' over 
to the underwriters, who continued the effort to get her afloat. She 
was first moved by tugboats out toward the main channel 400 or 500 
feet. This was donc on May 23d, and, after much endeavor to get 
her in position so that she might be toved away, she on June 14th 
capsized, and lost her engines and boilers. Later on, about July 26th, 
when they had again gotten in position so that she could be taken away, 
she was floated off by the tide, and lost, being carried down against 
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the government jetty, from vvhich position she was towed by the Ta- 
toosh up to Astoria, and later to Portiand. 

The respondent charges the Wasliington with bad jiulgment in 
beaching the Kelton below Astoria, alleging that she was there sub- 
jected to cross-currents induced by the wash of Young's river and 
the Columbia, in connection with tiie tides, and also to the winds and 
the sea, to a much larger extent than she would hâve been if she had 
been carried to the docks at Astoria, or above the docks, or yet above 
Tongue Point. It should be said hère that while the Kelton was being 
towed in over the bar the Wallula stood by for an hour, and ofïered 
assistance to aid the Washington in taking the Kelton tp anchorage. 
This assistance was refused, and yet the master of the Washington 
says that he was unable to carry the tow np to Astoria because of the 
shipping that was in the harbor. But it is without doubt that by the. 
aid of a tugboat she could hâve been taken above Astoria, or above 
Tongue Point, or any place other than where she was deposited. 
There is much évidence upon the question as to whether the place 
where she was beached was a proper one to hâve taken her. Many 
witnesses testify that it was not a proper place, that she was there sub- 
ject to greater stress of weather than she would hâve been above x^s- 
toria, that the tide flats were of mud, and not of the character best 
suited for beaching a vessel ; while, on the other hand, a number of 
witnesses seem to be of the opinion that the place was a suitable one 
for beaching the vessel. The évidence of some of the witnesses who 
worked upon the wreck tends to show that tliey were not interfered 
with materially by reason of the wind and weather. It was manifest- 
ly a very difficult place from which to remove the vessel after she had 
once been beached. This is shown by the efforts made to relieve her. 
There has been much testimony introduced touching the value of the 
schooner Kelton and the damages she sustained. The estimâtes of 
value range ail the way from $30,000 to $00,000. It is shown that 
some $12,000 or $13,000 was expended in the endeavor to get her 
afloat before she went off with the tide, and was taken in tow by the 
tug. The estimâtes for her repairs run $6,000, $8,000, $10,000, to 
$20,000. Ail thèse are matters which must be considered in determin- 
ing what the Washington is entitled to for her services in recovering 
the Kelton from her situation above Yaquina Head. Respondent 
claims that the Washington is entitled to no salvage because of her 
bad judgment exercised in towing the Kelton to the place where she 
was beached. It will now be necessary to consider the légal aspects 
of the controversy. 

It is contended on the part of libelants that the Kelton was a dere- 
lict at the time she was taken in tow by the Washington, that she was 
in a position of great péril, and that the services rendered in her rescue 
were attended with great danger and hazard, for which service the 
Washington is entitled to the highest compensation. If, however, it 
is thought that the Kelton was not a derelict in strict légal contempla- 
tion, it is yet maintained that her position was one of such péril, and 
the risk and danger of her rescue so great that the salvor is entitled 
to a very high rate of salvage. Upon the other hand, it is insisted 
that the Kelton was not at the time a derelict, and that the service 
181 F.— 16 
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Tendered for brînging lier into port was not of a hazardous or perilous 
<:haracter, and, furthermore, that the Washington forfeited whatever 
salvage she might hâve otherwise been entitled to through bad judg- 
ment in beaching the Kelton at an improper place, thereby necessitat- 
ing very great labor and expansé in raising her and sending her to dry 
dock. Mr. Justice Grier, in the case of The Island City, 1 Black, 121, 
128, 17 L. Ed. 70, says : 

"To constitute a case of derelict, tbe abandonment must hâve been final, 
without bope of recovery, or Intention to return. If the crew hâve left the 
Rhip temporarily, with intention to return aftar obtaining assistance, It is no 
abandonment, nor wUl the libelaut be entitled to the salvage as of a derelict." 

The déclaration of Mason, D. J., in Bean et al. v. The Grâce Brown, 
Fed. Cas. No. 1,171, is in accord with this définition. He says: 

"I regard the law as well settled that a mère abandonment of a shlp on the 
hlgh seas, with the biona fide intention of retuming to her, when the impend- 
ing péril shall hâve ceaf^ed, or the object of leavlng her Is attalned, does not 
constitute the ship derelict." 

Other discussion is had upon the subject by the learned judge, but it 
is not imoortant to pursue it at the présent time. The facts hère put 
the question beyond further controversj'. While it is true that no life 
remained upon the Kelton after the crew were taken off by the boatmen 
of the life saving service, Capt. McKenna had not abandoned hope of 
saving the vessel. Further, it would seem from the testimony that he 
fully intended to procure the assistance of a tug or some suitable ves- 
sel to take her to a place of safety. His own déclarations on the sub- 
ject are amply corroborated by witnesses Matthews, Calkins, and 
Wiesniewski. As soon as landed on Monday evening from the vessel, 
McKenna endeavored to secure passage for the night to take him to 
Newport, where he would be enabled to telegraph for assistance. 
Finding that owing to the condition of the road and tide he could not 
make the trip then, he availed himself of the earliest opportunity, 
which was early the next morning. And it was while he was on his 
way to Newport, with the purpose of summoning assistance, that the 
Washington took the Kelton in tow. Capt. McKenna, having ob- 
served the Washington steam away with his vessel, could do nothing 
further in the way of saving her himself. From his testimony and that 
of his officers it would seem that the Kelton was lying safely at an- 
chor in a comparatively smooth sea, with a light breeze from the south- 
west, and that he had good reason to believe that, without further 
stress of weather, he could readily summon assistance from the Co- 
lumbia, which would corne in good time to save his ship either from 
destruction upon the rocks inshore or from being carried to sea and 
lost. He had taken down his distress signal, and had left no note or 
notice aboard the ship of his intentions regarding her. This may per- 
haps be taken as évidence of an abandonment, but this is adequately 
overcome by his déclarations and acts clearly showing his purpose to 
rescue his vessel from her présent péril. It may be reasonably predi- 
cated of the situation that the Washington was justified in taking the 
Kelton in tow with a view of salving her. This leads to a further in- 
ciuirv fonrli^^'T the n'^'-iis tn which the K"'^*-nn was subiect'^'^ ^nd thp 
hazard and risk attending her recovery. The witnesses are fairly well 
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agreed as to the state of the weather and the sea at tlie time the Kelton 
was sighted and picked up by the Washington. There was a moderate 
southwesterly breeze, and the sea was undistiirbed except by the or- 
dinary swells. The stress of weather which rendered the Kelton 
helpless had abated, and the difficulties from that source of taking the 
Kelton in tow were not extraordinary or unusually hazardous. 

Now, something as to her position with relation to the shore. The 
coast, as has been shown, along in that vicinity, is rocky and dangerous 
to shipping. The Kelton, however, was without question beyond dan- 
ger from that source. That is, she was lying outside of the rocks and 
ledges that would render her position exceedingly perilous if farther 
inshore. That she was beyond the rocks and ledges and the dangers 
incident thereto is proven by the fact that, when the Washington 
came up, after signaling to ascertain if any person was aboard the Kel- 
ton, she circled around the Kelton at a safe distance once or twice be- 
fore sending men to board her. This would not hâve been possible 
if the Kelton had been close inshore. The more serious question is 
whether the Kelton was drifting, and in péril of being carried beyond 
the discovery of craft that might hâve been sent to her relief. Ùpon 
this question the witnesses disagree widely. Libelants' witnesses uni- 
formly assert that the Kelton was from four to five and eight miles 
off shore, and that persons and even houses and buildings on shore 
were indistinguishable with the naked eye, and nearly ail of them 
say she was adrift; that is, not being held steadily by her anchors. 
Two of them were not so positive, but supposed her to be drifting. 
Respondent's proofs on the other side are as uniformly to the ef- 
fect that she was not drifting, and was not more than from a mile 
to a mile and a half from shore. From a careful survey of the tes- 
timony, I am disposed to give the larger credence to the respond- 
ent's witnesses. Some of them took careful bearings, and from thèse 
careful observations from time to time to ascertain whether any 
change of position .was taking place, and they could discover none. 
Thèse were corroborated by others, who took casual observations 
and believed the vessel to remain stationary, as well as by the cap- 
tain, officers, and crew from the Kelton, who were firmly of the be- 
lief that her anchors were holding her fast. It is perhaps difficult 
for one ashore or at sea, for that matter, to détermine the exact 
distance of an object upon water. But it seems practicable and rea- 
sonable that the distance of this boat from shore should be approxi- 
mated within a mile or so. If the Kelton had been eight miles from 
shore, no one could be so mistaken as to say she was within a mile or 
a mile and a half; and so, with scarcely less probability, if she was 
four miles from shore. It is difficult to account for such a discrepancy, 
unless by the interest libelants' witnesses hâve in the outcome of the 
litigation. Whatever may hâve influenced their testimony, however, 
I f ully believe them to be in error. I am of the opinion that the Kel- 
ton was holding fast by her anchors, and that her position was ap- 
proximately a mile to a mile and a half from shore. The difficulty and 
périls of getting hawsers to her for carrying her away were there- 
fore not beyond the usual difficulties of picking up a boat helpless 
for navigation at the ordinary and prevailing condition of the sea 
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and weatlier. The voyage to the Columbia was unaccompanied with 
incident or hazard. It was made in about 23 hours. The Washington 
was carrying abont one-third of her cargo capacity, and she pur- 
sued the route in which she was destined for the delivery of her 
cargo. 

The more difficult phase of the controversy relates to the manner 
in which the Kelton was carried over the bar at the mouth of the 
Columbia, and the disposition made of her when within the river. 
While passing in, the Kelton bumped upon the bar, and parted one 
of her towlines, causing considérable delay before she was again 
secured. What damage, if any, the Kelton sustained by the incident, 
is problematical. The disposition made of her by beaching her on 
the sands above the junction of Young's river with the Columbia 
was evidently not prompted by the better judgment. A more ap- 
propriate disposition of lier would bave been to hâve taken her along- 
side the docks at Astoria, or to hâve beached her just below or above 
Tongue Point. It w-as feasible to hâve taken her to either of thèse 
places ; perhaps not with the power and equipment of the Washington 
alone, but it could bave been safely done with the aid of the Wallula, 
which stood ready, while the Kelton was delayed on the bar, to ren- 
der such service as was requested or necessary. The captain of the 
Washington and her other officers assert that they were without 
knowledge as to the best place to bring the Kelton to anchor, and 
therefore they chose the place below Astoria. Thèse ofïicers were 
in a position to hâve obtained the advice of the pilot of the Wallula, 
whicb would bave directed them to the docks at Astoria, or above 
the city, not below. The great difficulty experienced in extricating 
the Kelton from the position in which she was placed is strong évi- 
dence that it was not the most appropriate place under ail the cir- 
cumstances to beach her. I will not attempt, therefore, to discuss 
in détail the évidence touching the particular inquiry. 

Naturally enough, a salvor's compensation dépends upon the de- 
gree of, forethought, skill, and discemment with which a vessel is 
brought to a place of safety, as well as upon the périls and haz- 
ards undergone in rescuing her from her first position. If he ren- 
ders a high service, so that the very least in jury will ensue from her 
rescue, it is but reasonable that the award should be graded accord- 
ingly. If, however, the service is of an indiffèrent order, the salvor 
looking rather to bis award than to as complète a restoration of the 
property as is reasonably possible, he will deserve, and, of course, 
will be entitled to, much less compensation. The allowance of salvage 
is based upon two considérations — one, of public policy, which sug- 
gests a libéral bounty to induce vessels and water craft to turn aside 
from their regular course and endure the hardships and périls of 
removing dangerous wrecks from the pathway of commerce, and the 
other, to restore the wreck or disabled vessel to the owner, and 
the service which is adequately commensurate with the successful 
performance of the undertaking is accounted of high merit, and the 
award therefor is measured accordingly. The éléments which usu- 
ally go to influence the amount of the award are the value of the 
property salved, the value of the property em^sloyed in the service 
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and the hazard it undergoes, the risk and péril to the salvors, the 
labor expended, and the promptitude, skill, and energy brought to 
the service. The Blackwall, 10 Wall. 1, 19 L. Ed. 870 ; The Shaw- 
mut (D. C.) 155 Fed. 476. "The rule of diligence obligatory on 
salvors," says the court, in Serviss v. Ferguson, 84 Fed. 203, 28 
C. C. A. 327, "is that of ordinary care, such as persons of reasonable 
prudence would naturally be expected to exercise for the préserva- 
tion of their own property from loss or injury under like circum- 
stances." This rule is as well applicable where a vessel is taken in 
tow and is being carried to a place of safety. Négligence or skill, 
however, irrespective of resulting damages, must always influence 
the award, and salvage may be reduced by lack of skill and energy 
displayed by the salvors, and even forfeited by their misconduct or 
gross négligence. The Katie Collins (D. C.) 21 Fed. 409 ; The Henry 
Steers, Jr. (D. C.) 110 Fed. 578; The Bremen (D. C.) 111 Fed. 
228. And, where a distinguishable injury bas resulted from the 
négligence of one undertaking a salvage service, there may not only 
be a forfeiture of ail right to compensation, but an affirmative award 
may be imposed against the salving vessel. The S. C. Schenk, 158 
Fed. 54, 85 C. C. A. 384. 

Capt. Nason did not think his boat, with the arrangement of its 
equipment, could safely tow the Kelton past the shipping lying at 
Astoria so as to get her above, leaving the inference that but for 
the shipping he would bave taken her up there. He had at his call, 
however, the tug Wallula, which could bave readily and safely 
donc the service, and I think he should bave availed himself both 
of the advice of the pilot on the tug and of the service of the tug 
in getting his tow to a place of greater safety and of superior ad- 
vantages for putting her in suitable condition to take her to the 
dry dock. I do not consider that Capt. Nason is guilty of négligence 
so gross as to entail an affirmative judgment against his vessel nor 
to forfeit his entire award for salvage; but I do think his conducf 
is censurable to the extent of lessening his avi'ard. Undoubtedly 
the expense of getting the Kelton to dry dock was very largely in- 
creased by reason of her being beached as the Washington left her. 
Salvage being not a quantum meruit for labor expended, but a 
reward for perilous service and skill, and promptitude in its ren- 
dering, it is very apparent that the salvors hère are not entitled to 
an award which would attend the highest service. The services were 
yet of some merit in salving the property, and compensation should 
be allowed above a mère quantum meruit. The rule seems fairly 
well established by which the salvor of a derelict will be allowed 
compensation equal in value to one-third to one-half of the value 
of the property salved. In other cases the amount of the reward is 
very largely within the discrétion of the court; ail the circumstances 
involved by the controversy being considered. Varions estimâtes bave 
been made of the value of the Kelton. The one I am disposed to 
adopt is that made by Capt. McKenna, which is $45,000 when she 
left out of Grays Harbor. She sustained large damage at sea. To 
repair that damage, together with such as she sustained on the beach, 
would approximate $20,000. This is the testimony of Capt. Gêner- 
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eaux, who is a compétent marine surveyor, and has had very large 
expérience in raising vessels. He testifies further that from $12,000 
to $13,000 was expended in his attempt to extricate the Kelton from 
her position on the beach at Smith's Point. There was aboard the 
Kelton about 300,000 feet of lumber, worth probably $13 per thou- 
sand.' The combined cost of raising the vessel, taking the lesser 
estimate, and of her repair, should be deducted from her sound value, 
and I allow for the salvage services of the Washington one-sixth of 
the balance, or $2,760.66, with légal interest from May 5, 1SU8. 
Such will be the decree of the court. 



BROWN V. CUMBERLAND TELEPHONE & TEI.EORAPH CO. 

(Circuit Court, W. D. Tennessee, W. D. Jauuary i!l>, l'JUO.) 

No. 3,932. 

1. Courts (5 347*) — PnocEDrnE in Fédéral Courts— CoTïTT'OTîArTTT Statutb. 

The fédéral conformity statute (Rev. St. S 914 \V. S. Comp. St. 1901, p. 
684]) applles e.«!peclally to the form and order of pleadlng, whifh In actions 
at law niust coiitorm to the requirements of the state statutes and prac- 
tlce. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. § 921 ; Dec. Dlg. S 
847.* 

Conformlty of practlce In common law actions to that of state court, 
see notes to O'Connell v. Reed, 5 C. C. A. 504 ; Nederlaud lus. Co. v. Hall, 
27 C. O. A. 302.] 

2. Pleading (§ 201*) — Demureer— SuTTiciENCT IN Form. 

Under Shannon's Code ïenn. § 4<;.">. in-ovldlng that "nll demurrers shall 
state the ol).1ection relied on" a gênerai deumrrer to a pleadiug as "Insuf- 
fldent In law," Is détective In form aud insutficient 

[Ed. Note. — For other cases, see Pleading, Cent Dlg. §§ 473-479; Dec. 
Dlg. § 201.*] 

3. Limitation of Actions (§ 3.')*) — Action for Pekai,tt— Tennessee Statuts. 

An action agaiust a téléphone conipany uuder Acts Teim. 1S85, c. 6(>, § 
11, to recover the penalty jniposed tliereby of $100 per day for dlscrim- 
Inating against an applicant for téléphone service, is one to recover a 
"statntory penalty" reqnired hy SUauuon's Code Tenu. § 44G9, to be 
tirought withlu one year after the cause of action acorued. 

[Ed. Note.— For other cases, see Limitation of Actions, Dec. Dlg. § 35.*) 

Action by Roscoe G. Brown against the Cumberland Téléphone & 
Telegraph Company. On demurrer to plea. Overruied. 

Thls is a suit brousht by the plaintiCf to recover as damages a penalty of 
$100 a day from the défendant téléphone conipany for an alleued discrimina- 
tion in failing and refusing to install a téléphone In the plalntitï's résidence, 
in violation of Acts Tenn. 1885, p. 122, c. 66, § 11, vrhlch provides as follows: 
"Every téléphone conipany doing business within this state, and engaged In a 
gênerai téléphone huttiuess, shall supply ail appllcauts for téléphone connection 
and facilities without discriminai ion or partlallty, provided such applicants 
comply or offer to coraply wlth the reasonable régulations of the companj 
and no such conipany shall impose any condition or restriction upon any such 
applicant that are not Imposed Impartially upon ail persons or companles in 

*For other casea see same topic & S numbeb lu Dec. & Am. Digg. 1907 to date, & Rep'r Indexe! 
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llke situations, nor snch company discriminate against any individnal or Com- 
pany engaged in lawful business by reqniriiig as condition foi- furnisîiing snch 
facilities ttiat tliey shali not be used in the business of tbe applicaut or other- 
wlse, under penalty of one hundred dollars for each day such company contin- 
ues such discrimination aud refuses siir-li facilities after compHance or offer 
to comply with tlie reasonable régulât ious. and time to funiish tlie saine lias 
elapsed, to be reeovered by the applicaut wliose application is so negloctcd or 
refused." The défendant pleaded, aniong otlier défenses, that the alleged 
right of action for the injuries set forth in the déclaration accrued more tlian 
one year prior to the commencement of the action, and was barred by the stat- 
ute of limitations. ïhe plaintiff demurred to this plea of the statute of limita- 
tions, "for the reason that the saine Is insuflicient in law." 

Bell, Terry, Anderson & Bell, for plaintiff. 
Wright & Wright, for défendant. 

SANFORD, District Judge. I ani of the opinion that* the demurrer 
to the plea of the statute of limitations should be overruled for the 
following reasons: 

1. This is a gênerai demurrer, based solely upon the ground that 
the plea "is insufftcient in law," and is therefore defective in form 
under section 2934 of the Tennessee Code (Shannon, 4655), which 
provides that "ail demurrers shall state the objection relied on," and 
the requirement of the fédéral conformity statute ^ev. St. § 914 [U. 
S. Comp. St. 1901, p. 684]) that: 

"The practice, pleadings and forms and modes of proceedings In civil caus- 
es, other than equity and admiralty causes, in the Circuit and District Courts> 
shall eonform, as near as may be, to the practice, pleadings and forms and 
modes of proceedings existing at the time in like causes in the courts of rec- 
ord of the State withiu which such Circuit and District Courts are held." 

Under this act, the Circuit Courts of the United States follow the 
practice of the courts of the state in regard to the form and order of 
pleading. Southern Pac. Ce. v. Denton, 146 U. S. 203-309, 13 Sup. 
Ct. 44, 36 L. Ed. 943. 

In 1 Rose's Code of Fédéral Procédure, § 903, p. 844, it is said that : 

"The conformity requirement of Rev. St. § 914 [U. g. Comp. St. 1901, p. (>S-1] 
applics with spécial force to the forms and modes of pleadings, and unlform- 
ity in that respect was one of the chief objects of the enactment of the prés- 
ent law." 

In construing the fédéral conformity statute it has been held that 
it applies to the pleadings in common-law cases and includes the 
form and order of pleading, and such matters, for example, as the 
scope of a gênerai demurrer, the necessity of specially averring the 
défense of contributory négligence, and the hke. 1 Rose's Code, § 
903a, p. 845, and cases cited. Clearly, it includes conformity to the 
state statute in référence to the form of the demurrer. And as the 
demurrer in question does not state the objection relied on as re- 
quired by the state statute, as construed in many décisions of the Su- 
prême Court of Tennessee holding that under this statute gênerai de- 
murrers for substance are abolished and the demurrer for substance 
must be spécial (Shannon's Code of Tennessee, 4659, note 3, and cases 
cited), it follows that the demurrer is likewise defective in form under 
the requirements of the fédéral conformity statute, and should be for 
that reason overruled. 
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2. The demurrer is likevvise defective in substance. Under the déc- 
laration plaintiff sues to recover the sum of $100 a day as a penalty 
provided by the Tennessee statute for an alleged discrimination on the 
part of the défendant in refusing to furnish pîaintifï a téléphone. The 
plea of the statute of limitations, which is in proper form, avers that 
the alleged right of action "accrued more than one year prior to the 
commencement of this action," and pleads in bar the statute of limita- 
tions. The demurrer to this plea, as above stated, merely sets fortli 
that it is "insufficient in law." No brief bas been filed in support of 
this demurrer, and opposing counsel and the court are left to surmise 
the real ground of the objection. Apparently the demurrer proceeds 
upon the idea that the statute of limitations of one year does not 
apply to a suit of this character. I think it clear, however, that the 
plea is good 'under section 2772 of the Tennessee Code (Shannon's, 
§ 4469), providing that actions for Ubel, etc., "and statutory pen- 
alties" shall be brought "within one year after cause of action ac- 
crued," and that this suit, which, under the express terms of the déc- 
laration, is brought "to recover of the défendant the sum of $100.00 
per day as a penalty provided by said statutes," comes within the 
aforesaid statute of limitations, especially in view of the language 
used by the Supreijie Court of Tennessee in Woodward v. Alston, 13 
Heisk, 581, 585, in which it was said: 

"The statutory penalty may be defined as a penalty flxed by statute as a 
punishmenf for violation of some provision of law. Bouvier, Law Dict. 
* * * The penalties are recovered by a proceeding in the nature of a civil 
action, and diiïers in, this from a criminal prosecution." 

It follows that both for defects in form and in substance the demur- 
rer should be overruled. 

An order will be entered accordingly. 



GRtJBTTER v. CUMBERLAND TELEPHONE & TELEGRAPII CO. 
(Circuit Court, W. D. Tennessee, W. D. September 13, 1009.) 

No. 3,578. 

1. Removal of Causes (§ 4*) — Suits Removable— Action for Penalty. 

Since Act Ténu. 1885, c. 6G, § 11, prescribing a penalty against téléphone 
companies for discrimination in service, créâtes no criminal offense, and 
provides for no criminal procédure or remedy for any public wrong, and 
merely for punitive damages for the breach of a eommon-law obligation 
or private wrong, a suit brought hy an hidividnal to recover the penalty 
is removable as a civil action, under Act Cong. Aug. 13, 1888. c. 8GG, § 2, 
25 Stat. 434 (U. S. Comp. St. 1901, p. 509) correcting the enrollment of Act 
March 3, 1887. c. 373, 24 Stat. 552, and amending Act Mareh 3, 1875, c. 
137, 18 Stat. 470. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 11- 
20; Dec. Dig. § 4.*] 

2. Removai, of Catjses (§ 4*) — Suits Removable— Detebmination— "Civil 

Nature." 

In determining whether a suit to enforce a penalty provided by a state 
statute is one "of a civil nature" which is removable under section 2, Act 

•For otlier cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



GEUETTER V. CUMBEKLASD TELEPHONE & TELEGRAPII CO. 249 

Aug. 13, 1888, c. 8(î{!, 25 Stat. 4?A (V. S. Comp. St. 1901, p. 50!», correetin.:' 
the enroUment of Act Mardi 3, 1S87, c. 373, 24 Stat. 552, and amendiiiîr 
Act Marcli 3, 1875, c. 137, 18 Stat. 470, the que.stion is uot whetUer the 
State statute Is to be coiisidered as remédiai or pénal for the purpose of 
the application of the rnle oC strict construction, but whether tlie action 
brotight to enforce the penalty provided hy the statute is essentially civil 
in its nature, as distnict from one which is criniinal, or quasi criniinal. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 11-20; 
Dec. Dig. § 4.*J 

3. Action (§ 18*) — "Civil Action." 

A civil action is one brought to recover soine civil right or to redress 
some wrong uot a crime or a mlsdemeanor ; and at connnon law is an ac- 
tion to recover private or civil rlghts or compensation for tlieir infrac- 
tion. 

[Ed. Note. — For other cases, see Action, Cent. Dig. §§ 95-104 ; Dec. Dig. 
§ 18.* 

For other définitions, see Words and Phrases, vol. 2, pp. 11 83-1193 ; vol. 
8, p. 7(!03.] 

4. REsrovAL OF Causes {§ 26*) — Nonrfsident Parties. 

A suit comnienced in a state court in a fédéral district in which neither 
the plaintiff nor the défendant résides cannot be removed to the Circuit 
Court of the United States of such district liy a nonresident défendant on 
the ground of diversity of citizenship, as such court would hâve had no 
jurisdiction of the same as an original suit under Act March 3, 1887, c. 
373, 24 Stat. 5.52 as amended by Act Aug. 13, dS8S, c. m>, § 2. 25 Stat. 
4.34 (U. S. Comp. St. 1901, p. .509), and, where the objection to the juris- 
diction of such Circuit Court has not been waived by the défendant, the 
suit must be remanded to the state court. 

[Ed. Note. — For other cases, see Piemoval of Causes, Cent. Dig. §§ 90- 
63 ; Dec, Dig. § 20.*] 

5. Removal of Causes (§ 107*)— PnocEEniNOS to Bemand— Résidence of Par- 

ties — Evidence. 

On plaintiff's motion to romand the cause to the state court, liis rési- 
dence witUin the district was sufficiently sbown by a récital in a déclara- 
tion flled by him the same day that tlie pétition to reniove was filed, de- 
scrlbing himself as a citizen of a couuty within the district. 

[Ed. Note. — For other cases, see Itenioval of Cau.ses, Cent. Dig. §§ 225- 
234; Dec. Dig. § ]07.*] 

6. Words and Phrases — "Citizen." 

A plirase de.scriliing one as "a citizen of Franklin county, Tennessee," 
sudiciently describes him as a citizen of the state and a résident of the 
couuty. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. G, pp. 
1104-1174; vol. 8, pp. 7002-7003.] 

7. Removal op Causes (§ 92*) — Record— Sufficienct. 

While facts necessary to give the fédéral court jurisdiction must affirm- 
atively appear on removal of a cause, no précise and techniciil form is re- 
quired; it being sutficiont that the necessary facts ai)|jear iu the record. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 190 ; 
Dec. Dig. § 92.*] 

8. Evidence (§ 10*) — .Iiidicial Notice- Counties. 

Tlie fédéral Circuit Court talées judicial notice that a particular county 
is within tlie district. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 9-14; Dec. Dig. 
§ 10.*] 

9. Reiioval of C-M'Ses (§ 80*) — Praveh — Sufficikxct. 

A prayer "tliat said surety aiid lioiid n.ay iie accepted that his suit may 
be renioved into tlie next circuit court of tlie TTnited States" is suflicient 

*For other cases see same topic & S mumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



250 181 FEDERAL REPORTEK. 

as a prayer for a remoral ; a semicolon after the word "accepted" being 
obvlously Inadvertently omltted. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent. Dig. §J 166- 
179; Dec. Dig. § 86.*] 

Action by John W. Gruetter asrainst the Cumberland Telenhone & 
Telegraph Company. On plaintiff's motion to remand. Motion over- 
ruled. 

Crownover & Crabtree, for plaîntiff. 
W. Iv. Granbery, for défendant. 

SANFORD, District Judge. After careful considération, I hâve 
reached the conclusion that the plaintiff's motion to remand this suit 
to the State court from which it was removed by the défendant is not 
well taken. 

1. The first ground of the motion is that this is a suit to recover a 
penalty, and not an action of a civil nature that can be removed to the 
fédéral court on the ground of diverse citizenship. While I held in Jan- 
uary of this year in the case of Brown v. Cumberland Téléphone Com- 
pany, 181 Fed. 246, at Memphis, that a suit of this character brought 
against a téléphone company under Act Tenn. 1885, c. 66, § 11, is 
an action for "statute penalties," which, under section 2772 of the Ten- 
nessee Code (Shannon's Code, § 4469), is barred within one year after 
the cause of action accrues, I am nevertheless of opinion that, although 
a suit for penalties, it is "a suit of a civil nature at law," which is re- 
movable to the fédéral court under section 2, Act Aug. 13, 1888, c. 866, 
25 Stat. 434 (U. S. Comp. St. 1901, p. 509). The Tennessee statute 
provides that every téléphone company doing business within the state 
shall supply ail applicants for téléphones and téléphone facilities with- 
out discrimination or partiality, and shall not impose any condition or 
restriction upon any such applicant not imposed impartially upon ail 
persons or companies in like situations, "under penalty of one hundred 
dollars for each day such company continues such discrimination and 
refuses such facilities, * * * to be recovered by the applicant 
whose application is so neglected or refused." It was held by the Cir- 
cuit Court of Appeals for this circuit in Cumberland Téléphone Co. v. 
Kelly, 160 Fed. 316, 87 C. C. A. 268, that this statute is directed only 
against discriminations in téléphone service, and is merely declara- 
tory of the common-law obligation of téléphone companies not to dis- 
criminate, giving a new remedy and enforcing the common-law obli- 
gation by severe penalties. The statute is therefore in its essence one 
which merely déclares and enforces a common-law obligation of a 
civil nature. It does not create any criminal offense, or provide for 
any criminal prosecution. It imposes no fine or penalty which may be 
recovered by the state. It provides for no qui tam action by which 
any injury to the public may be punished by fine. It simply, in its 
last analysis, recognizes the common-law obligation" of téléphone com- 
panies to furnish undiscriminating service, and enforces this obliga- 
tion by a severe penalty, in the nature of punitive damages, recoverable 

*£'ûr otber cases eee Bame tapie & § kdmseb in Dec, & Am. Digs. 1907 to date, & Rep'r ladexea 
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în a civil action brought by the person against whom there has been 
a wrongful discrimination. 

In determining whether a suit to enforce a penalty provided by a 
state statute is one "of a civil nature" which is removable under sec- 
tion 2, Act Aug. 13, 1888, c. 866, 25 Stat. 434 (U. S. Comp. St. 1901, 
p. 509), correcting the enrollment of Act March 3, 1887, c. 373, 34 
Stat. 552, and amending Act March 3, 1875, c. 137, 18 Stat. 470, the 
question is not whether the state statute is to be considered as remé- 
diai or pénal for the purpose of the application of the rule of strict 
construction, but whether the action brought to enforce the penalty 
provided by the statute is essentially civil in its nature, as distinct from 
one which is criminal, or quasi criminal, in its nature. While the pré- 
cise question hère involved appears never to bave been adjudged, I 
think a just rule fairly deducible from the trend of authority, and 
based upon sound reason, is this: That where the statute does not 
create any criminal offense or provide for any criminal prosecution 
or for the recovery by the state of any fine or penalty for any public 
wrong, but merely provides a money penalty for a private wrong, re- 
coverable by the aggrieved party for his own benefit, a suit brought to 
recover such penalty is in its essence one of a civil nature, even though 
the penalty imposed by the statute amounts to punitive damages, and 
is hence removable to the fédéral court. "A civil action is an action 
brought to recover some civil right, or to obtain redress for some 
wrong not being a crime or misdemeanor." Burrell's Law Dict. 294. 
"An action is 'civil' when it lies to enforce a private right, or redress a 
private wrong. It is 'criminal' when instituted on bebalf of the sov- 
ereign or commonwealth in order to vindicate the law by the punish- 
ment of a public offense." Rapalje & Lawrence's Law Dict. 31. A 
civil action at common law is "an action which has for its object the 
recovery of private or civil rights or compensation for their infrac- 
tion." Bouvier's Law Dict. (15th Ed.) 317. In Huntington v. Attrill. 
146 U. S. 657, 667, 673, 676, 13 Sup. Ct. 224, 36 L. Ed. 1133, in which 
it was held that a state statute, making the officers of a corporation who 
sign and record a false certificate of the amount of its capital stock 
liable for ail its debts, was "in no sensé a criminal or quasi criminal 
law," and not a pénal law in the international sensé so that it could not 
be enforced in the courts of another state, Mr. Justice Gray, delivering 
the opinion of the court, said : 

"Pénal laws, strlctly and properly, are those imposlng punishtnent for an 
offense commltted against the state, and which, by the English and American 
constitutions, the executive of the state has the power to pardon. Statutes giv- 
Ing a private action against the wrougdoer are sometiœes spoken of as pénal 
in thelr nature, but in such cases it has been polnted eut that nelther the 11a- 
billty Imposed nor the remedy glven is strlctly pénal. The action of an own- 
er of property against the hundred to recover damages caused by a mob was 
said by Willes and Buller to be 'pénal against the hundred, but certalnly 
remédiai as to the sufferer.' Hyde v. Cogan, 2 Doug. 699, 705, 706. A statute 
glving the right to recover back money lost at ganiing, and, if the loser does 
not sue withln a certain tlme, authorlzing a qui tam action to be brought by 
any other person for threefold the amount, has been held to be remédiai as to 
the loser. though pénal as regards the suit by a common informer. Bones v. 
Booth. 2 W. Bl. 1226; Brandon v. Pâte. 2 H. Bl. 308: Grâce v. McElroy, 1 Al- 
len (Mass.) 563; Read v. Stewart, 129 Mass. 407, 410; Cole v. Groves, 134 
Mass. 471. As said by Mr. Justice Amhurst in the King's Bench and repeated 
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by Mr. Justice Wilde in tlie Suprême JucUeial Court of Massacliusetts: 'It lins 
tieen lield in ùiany instances tliat, wliere a statute frives accumulative damages 
To a party grieved, it is not a pénal action.' AVoodgate v. Knatclibuli, 2 T. R. 
148, 154 ; Read v. Clielnisford, 16 Pick. (Mass.) 128, 132. Tbus a statute giv- 
iiig to a tenant oustert without notice double tbe yearly value of tbe premises 
against tbe landlord bas beeii held to be 'not like a pénal law wbere a pun- 
isbment Is imposed for a crime,' but 'ratlier as a remédiai tban a pénal law,' 
because 'tbe act indeed does give a penalty, but it is to tbe narty grieved.' 
Lake v. Smith, 1 Bos. & Pul. (N. R.) 174, 179, 180, 181 ; WilkiuS)n v. Colley, 5 
Burrow, 2694, 26â8. So in an action given by a statute to a traveler injured 
tbrough a defect in a highway for double danmges against tbe town it was 
held unneeessary to aver that tbe facts coustituted an offense, or to conclude 
against tbe form of tbe statute, because, as Cbief Justice Shaw said: 'The ac- 
tion is purely remédiai, and bas none of tbe characteristics of a pénal pro.se- 
cution. • * * Hère tbe plaintiff sets out the liability of tbe town to rc- 
jiair, and an injury to himself from a failure to perform that duty. The law 
gives him enhanced damages ; but still they are recoverable to bis own use, 
and in form and substance the suit calls for indemnity.' Reed v. Nortbfield, 
13 Pick. (Mass.) 94, 100, 101, 23 xVm. Dec. 6G2. The test wbetber a law is pé- 
nal, in tbe strict and primary sensé, is wbetber the wrong sougbt to be re- 
dressed is a wrong to tbe public, or a wrong to tbe Individual. According to 
the familiar classification of Blaekstone: 'Wrongs are divisible Into two sorts 
or species — ^private wrongs and public wrongs. The former are an infriiige- 
ment or privation of the private or civil riglits belonging to individuals, con- 
sldered as Individuals, and are thereupon frequentlj' ternied civil Injuries. Tjie 
latter are a breach and violation of public riglits and duties. wliich afle-"t the 
wbole community, considered as a community ; and are distliiguished by tbe 
barsher appellation of crimes and nîiFdemeanors.' 3 Bl. Corn. 2. The ques- 
tion wbetber a statnte of one state wliich in some aspects niay be called pénal 
is a pénal law in tbe international sensé, so that it cannot be enforced in the 
courts of another state, dépends upon tbe ouestion wliether tbe purpose is to 
punisb an ofteiige against the public justice of the state, or to afïord a private 
remedy to a perspn injured by the wrougful act." 

In State v. Chicago, B. & Q. R. Co. (C. C.) 37 Fed. 497, 3 L. R. A. 
554, in which it was held that an action brotight by the state to recov- 
er a forfeiture for an offense declared to be a misderaeanor was, 
though civil in form, one of a criminal nature which was not remova- 
ble to the fédéral court, Mr. Justice Brewer, then Circuit Judge, after 
citing various authorities stating the distinction between matters of a 
civil and a criminal nature, including the définitions froni the law dic- 
tionaries above quoted, said : 

"That a case may partake something of tbe nature of both Is as might be 
expected, and. naturally it is not always clear which élément prédominâtes. 
Tbus in a civil action for damages for a tort punitive damages are sometimes 
awarded. There is tberefore jiresent the double élément of a redress of a pri- 
vate injury and the punislimentof a public wrong; but, inasniuch as tbe full 
reeovery goes to the injured party, as be controls tbe wbole proeeeding, and 
the form of tbe action is civil, it may well be inferred that the clvib élément 
prédominâtes, arid the action be considered one of a civil nature." 

And in Black's Dillon on Removal of Causes, § 24, p. 33, the first 
rule given for distinguishing between actions essentially pénal in tlieir 
character and those of a civil nature is that : 

"Wiien the money to be recovered in tlie action, though denoniinated a 'flne,' 
•penalty,' or 'torfeitiire,' is really for the benefit of a private i>arty wbo bas 
suffered loss or détriment, the action is civil and not pénal" — citii).;; Robcrtsou 
v. Kottell, 04 N. H. 430, 14 Atl. 78. 

The cases relied on by the plaintiff are not, I think, in substantial 
conflict with this rule. Thus, to refer to the principal cases so relied 
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on, in State v. Chicago, B. & Q. R. Co., supra, the suit was held iiot to 
be removable on the spécifie ground that the penalty provided by the 
statute went entirely to the state, which controlled the htigation and 
received ail the proceeds, and that the aim of the statute was to pun- 
ish for a violation of the criminal laws of the state; and a similar dé- 
cision in State v. Alleghany Oil Co. (C. C.) 85 Fed. 870, was based on 
the ground that the penalty was due to the state and was inflicted for 
a violation of the state statute enacted to secure public and not private 
rights. In both State v. Grand Trunk Ry. (C. C.) 3 Fed. 887, and 
Lyman v. Boston & A. R. Co. (C. C.) 70 Fed. 409, the suits which were 
held to be not removable to the fédéral courts were brought under in- 
dictments in the state courts, under statutes providing for fines against 
railway companies causing the death of persons by négligence, which 
should go to the family of the deceased. In the first of thèse cases 
the state court had previously held that a proceeding under the stat- 
ute was a criminal proceeding for an infraction of the law of the state, 
which construction was f ollowed by the fédéral court ; and in the sec- 
ond the statute specifically provided that the suit should be prosecuted 
by indictment, and both the décisions of the state court that actions 
under the statute were for a penalty and the nature of the prescribed 
procédure were among the grounds upon which the court concluded 
that the suit was an action to recover a penalty under a state law, to be 
exacted partly, if not exclusively, as an act of public law and in dé- 
fense of the public justice of the state, and hence not removable. In 
the case of Hamilton v. Brewing Co. (C. C.) 100 Fed. 675, the re- 
covery of money paid for intoxicating liquor sold in violation of the 
state statute evidently was not provided as compensation for any loss 
or détriment to the buyer or as damages for any private wrong, but 
solely as a punishment for a violation of the public law in référence 
to the sale of intoxicating liquors. And in State v. Land & Cattle 
Co. (C. C.) 41 Fed. 228, while it was held that under a state statute 
making it unlawful to graze cattle on public lands unless leased from 
proper authority, and ]5roviding that a violation of the act should be a 
misdemeanor punishable by fine, a suit brought by the state to recover 
such fine was one to enforce the criminal law of the state, which was 
not removable to the fédéral court, it was also said that it seemed that 
a suit brought by the state under another section of the same act pro- 
viding that the owner of cattle should be liable to the state in a fixed 
sum per year for each 640 acres used contrary to the act, to be recov- 
ered in a civil action, "was by the law and in fact a suit of a civil na- 
ture, to wit, a suit for trespass, in which the damages were liquidated 
by the statute," and hence removable. See, also, State v. Cattle Com- 
pany (C. C.) 49 Fed. 593. The cases involving a décision of the ques- 
tion whether or not a given statute is remédiai or pénal for the pur- 
pose of the application of the rule of strict construction likewise hâve 
in my opinion no direct application to the question under considér- 
ation. 

Therefore, after careful considération of the important question in- 
volved, and with great regret that I am unable to concur in the opin- 
ion of the learned circuit judge of the state court, I am constrained 
to conclude that as the Tennessee statute in question créâtes no crim- 
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inal offense, and provides for no criminal procédure or remedy for any 
public wrong, but merely for punitive damages for the breach of a 
common-law obligation or private wrong, a suit brought by the injured 
person to recover the penalty thereby imposed is essentially civil in 
its nature and removable to the fédéral court. I am strengthened in 
this view by the fact under Act June 29, 1906, c. 3594, 34 Stat. 607 
(U. S. Comp. St. Supp. 1909, p. 1178), prohibiting interstate carriers 
from confining live stock in cars longer than 28 consécutive hours 
without unloading for rest, water, and feed, and imposing penalties 
for a violation of the act, recoverable in a civil action in the name of 
the United States, it has been held that, although the statute is pénal, 
an action to recover the penalty is in efïect a civil action for debt, and 
the government is entitled to hâve a judgment therein reviewed upon 
writ of error. United States v. Baltimore & O. S. W. R. Co. (6th 
Circuit) 159 Fed. 33, 38, 86 C. C. A. 223; Montana Cent. Ry. v. 
United States (9th Circuit) 164 Fed. 400, 90 C. C. A. 388; United 
States V. New York, C. & St. L. R. Co. (2d Circuit) 168 Fed. 699, 94 
C. C. A. 76. Likewise an action brought by the United States against 
a railroad company under the safety appHance act (Act March 3, 1893, 
c. 196, § 6, 27 Stat. 532 [U. S. Comp. St. 1901, p. 3175]), providing a 
penalty for each violation, recoverable in a suit brought by the United 
States attorney, is a civil action in which the judgment is reviewable 
at the instance of the government on writ of error. United States v. 
Louisville & N. R. Co., 167 Fed. 306, 93 C. C. A. 58; United States 
V. Illinois C. R. Co. (6th Circuit) 170 Fed. 542, 95 C. C. A. 628; Chi- 
cago, B. & Q. R. Co. v. United States (8th Circuit) 170 Fed. 656, 95 
C. C. A. 642. 

In United States v. Illinois C. R. Co., supra, Severens, Circuit 
Judge, delivering the opinion of the court, said: 

"ProTsably In ail the Systems of law In the state and fédéral govemments 
there are Instances where to civil llabilities there attached penalties, tbere be- 
Ing soniething wanton or gross or otherwise pecullar to the liablllty. Yet such 
penalties are enforced in civil actions." 

And in Chicago, B. & Q. R. Co. v. United States, supra, Adams, 
Circuit Judge, delivering the opinion, said : 

"This is not a criminal case. It is a civil action in the nature of the action 
of debt to recover a penalty, which Congress in its wlsdom saw fit to impose 
upon railroads to secure compliance vs'ith certain specified régulations made 
to promote the safety of passengers and f reight carried in interstate commerce 
and to j>rotect employés engaged in that service. * * » The act made it 
unlawful for railroads to use cars not equipped as therein provided, and there- 
by imposed a duty upon railroad companies to equip cars accordlngly. • ♦ • 
A breach of this duty, like the breach of most civil duties, naturally entalled 
a llability, and Congress fixed that Ilability not as a punishment for a crim- 
inal offense, but as a civil conséquence, so far as the government was con- 
cerned, of a failure to perform the duty v?hieh in the opinion of Congress the 
public weal demanded should be performed by railroad companies." 

If an action to enforce a money penalty recoverable by the govern- 
ment in its sovereign capacity for breach of a public duty imposed 
by statute is a civil action for debt, it follows, a fortiori, that an action 
to recover a money penalty brought by the party injured by a violation 
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of a common-law obligation and a private wrong, and for his sole 
benefit, is also a civil action. 

The view that a suit to recover the penalties imposed by the Tennes- 
see statute is one of a civil nature within the jurisdiction of a Circuit 
Court of the United States, furthermore, finds strong confirmation 
in the fact that in the case of Cumberland Téléphone Company v. Kel- 
ly, above cited, the Circuit Court of Appeals for this circuit enter- 
tained and decided on the merits a writ of error in an action brought 
against the téléphone company in the Circuit Court of the United 
States for the Western District of Tennessee to recover penalties un- 
der this statute and remanded the case for a new trial in the Circuit 
Court, instead of directing that the case be dismissed, as it would hâve 
done on its own motion had it been of opinion that the Circuit Court 
had no jurisdiction of the case. Such action on the part of the Circuit 
Court of Appeals, without doubting the jurisdiction of the Circuit 
Court, is significant as indicating its view that a suit to recover such 
statutory penalties was one within the jurisdiction of the fédéral 
courts. Huntington v. Attrill, 146 U. S. 657, 680, 13 Sup. Ct. 224, 36 
L. Ed. 1123 ; United States v. Baltimore & O. S. W. Co. (6th Circuit) 
159 Fed. 33, 39, 86 C. C. A. 223. 

2. The second ground of the motion to remand, that the pétition 
for removal and the record do not show that this suit is sought to be 
removed to the Circuit Court of the United States in the district in 
which either the plaintifif or défendant résides, is not well taken. It 
is true that a suit commenced in a state court in a fédéral district in 
which neither the plaintifif nor the défendant résides cannot be re- 
moved to the Circuit Court of the United States of such district by a 
nonresident défendant on the ground of diversity of citizenship, as 
such court would hâve had no jurisdiction of the same as an original 
suit under the Acts of 1887-1888, and, where the objection to the ju- 
risdiction of such circuit court bas not been waived by the défendant, 
the suit must be remanded to the state court. Ex parte Wisner, 203 
U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264 ; In re Moore, 209 U. S. 
490, 28 Sup. Ct 585, 706, 52 L. Ed. 904; Western Loan & Savings 
Co. V. Mining Co., 210 U. S. 368, 28 Sup. Ct. 720, 52 L- Ed. 1101 ; 
Louisville & N. R. Co. v. Fisher (6th Circuit) 155 Fed. 68, 83 C. C. 
A. 584, 11 L. R. A. (N. S.) 926. 

I am of opinion, however, that the fact that the plaintifï was a rési- 
dent of the Middle District of Tennessee at the time the pétition for 
removal was filed affirmatively appears from the déclaration which he 
filed in the state court on the same day, December 17, 1908, in which 
he is described as "a citizen of Franklin county, Tenn.," a phrase 
which, in my opinion, giving to the words their natural and obvious 
meaning, sufficiently describes the plaintifï as a citizen of Tennessee 
and a résident of Franklin county. To describe a person as being of a 
certain county can only mean, as words are ordinarily used, that he is 
a résident of that county. See Grand Trunk Ry. v. Twitchel (Ist Cir- 
cuit) 59 Fed. 727, 8 C. C. A. 237, in which this is apparently implied. 
While it is true that the facts necessary to give the fédéral court ju- 
risdiction must affirmatively appear, no précise and technical form of 
words is required, and it is sufficient if the necessary facts appear in 
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the record, although stated inartificially and net iii technical language. 
See 1 Street's Fed. Pract. § 331, p. 193. 

While, therefore, it would hâve removed ail possible doubt on this 
point if the defendant's pétition for removal had shown the plaintiff's 
résidence in accordance with the form given in 2 Loveland's Forms 
of Fed. Pract. 1573, which, since the décision in Ex parte Wisner, 
might well be supplemented by averring in terms a résidence within 
the district to whose circuit court the removal is sought, I am yet con- 
strained to hold that, as the plaintiff was described in his own décla- 
ration filed on the same day as being a citizen of a county which the 
court judicially knows to be within such district, it therefore suffi- 
ciently appears from the record that the case was removed to the Cir- 
cuit Court of the United States for the district in which the plaintiff 
then resided, and that the second ground of the motion to remand 
must be accordingly overruled. 

3. The third ground of the motion to remand, that "the défendant 
does not specifically pray a removal of this cause to the Circuit Court 
of the United States," is likewise not well taken. The défendant in 
the last paragraph of the pétition for removal specifically prays "that 
said surety and bond may be accepted that his suit may be removed 
into the next Circuit Court of the United States," etc. The meaning 
of this prayer is unmistakable, and its effect is not destroyed by the 
obviously inadvertent omission of a semicolon after the word "ac- 
cepted." 

An order will accordingly be entered overruling the motion to re- 
mand. 

NOTE. — A pétition for writ of inandamus in this case was disini-ssed by the 
Suprême Court.— Ex parte Gruetter, 217 U. S. 586, 30 Sup. Ct. 690, 54 L. 
Ed. . 



TEAUFFLER v. DETROIT & CLEVELAND NAVIGATION CO. et al. Mc- 

CLURB V. SAME. NORBURY v. DETROIT & CLEVELAND 

NAVIGATION CO. 

(District Court, W. D. New York. July 19, 1910.) 

1. TowAGE (§ 18*) — Steamer and Towinq Tug— Excessive Speed— Loss op 

TUG. 

A collision occurred in Bulïalo river near the South Fier in the day- 
time between the steamer Western States, which had entered the river 
to go to her dock farther np, and the tug Princeton, which was waiting 
to take her in tow. The évidence showed that the steamer approached 
at a speed of not less than eight miles an liour, and that the tug pro- 
ceeded ahead and took a Une from her when 30 feet ahead of her and 
about 15 feet on her port side, but the steamer overtook and ran into the 
tug causing lier to sink immodiately ; three persons on board beliig 
drowned. Held, that the steamer was in fault for navigating in the river 
at such speed in violation of the fédéral statute, which forblds a greater 
speed than six miles an Iiour; that the tug was also in fault for not 

•For other cases see same topio & § numbek lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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keeping farther away and for taking tbe line while the steamer was go- 
ing at such excessive speed, which was contrary to custom and dangerous. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. § 40; Dec. Dlg. 
§ 18.* 

Collision with or between towing vessels and vessels In tow, see note to 
The John Englis, 100 C. C. A. 581.] 

2. Admibaltt (§ 21*) — Enfûbcement of State Laws— Action fob Weongful 

Death. 

The statiitory law of a state authorizing recovery for wrongful death 
may be enforced in a court of adniiralty vvhere the death occurred in a 
collision in the waters of the state. 

[Ed. Note. — For other cases, see Admiralty, C-ent Dig. § 219; Dec. 
Dig. § 21.*] 

3. Collision (§ 139*) — ^Actions for Wkongful Death— Liabilitt of Vessels 

in collison. 

Where both vessels vrere in fault for a collision in the waters of a 
state, an action may be maintained under a state statute against the 
owners of both to reeover for the death of meinbers of one of the crews 
caused by such collision. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 139.*] 

4. Négligence (§ 89*) — Imputed Négligence — Fellow Servants — ^Mastbb 

AND CbBW of VeSSEL. 

The master of a vessel and members of his crew are not fellow servants 
In such sensé that his négligence in the navigation of the vessel is im- 
putable to them. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 134 ; Dec. Dig. 
§ 89.* 

Who are fellow servants, see note to Flippin y. Kimball, 31 C. C. A. 
286.] 

5. Death (§ 21*) — Action for Wbongftjl Deatii— Défenses. 

It is no défense to an action for wrongful death that another was aiso 
In fault for the tortious act. 

[EM. Note. — For other cases, see Death, Dec. Dig. § 21.*] 

6. Master and Servant (§ 182*) — Mastbr's Liabilitt for In.icjrt to Serv- 

ant—New York Statute— "Whose Sole or Principal Duty is That of 
superintendence. " 

The master of a vessel who has sole charge of its navisation is one 
"whose sole or principal duty is that of superintendence" within the 
meaning of the New York employer's liability act (Laws 1902, c. 600), 
and, under such act, the shipovvner is liable for the négligence of the mas- 
ter causing an injury to a member of the crew under liim. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 182.*] 

7. Collision (§ 139*) — Action fob Wrongful Death — Défenses. 

The fact that a person killed in a collision, for which hoth vessels were 
in fault, was on board one of them without right and without the knowl- 
edge of her ofHeers at the time of collision, is no défense to an action for 
his death against the owner of the other vessel. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 139.*] 

In Admiralty. Actions by Mary Trauffler, administratrix of the es- 
tate of Frank M. Traufïier, deceased, and by Alice A. McClure, ad- 
ministratrix of the estate of William A. McClure, deceased, against 
the Détroit & Cleveland Navigation Company, as owner of the steam- 
er Western States, and the Hand & Johnson Tng Line, as owner of 
the tug Princeton. Also by Charles Norbury, administrator of the es- 
tate of Raymond E. Norbury, deceased, against the Détroit & Cleve- 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r ladexes 
181 F.— 17 
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land Navigation Company, as owner of the steamer Western States, 
Decree for libelant in each case. 

Hamilton Ward, for libelants. 

Hoyt, Dustin, Kelley, McKeehan & Andrews and Rogers, I^ocke & 
Babcock, for Détroit & Cleveland Navigation Company. 
Brown, Ely & Richards, for Hand & Johnson Tug Une. 

HAZEly, District Judge. Thèse are libels filed in personam by the 
administratrices of Frank M. Trauffler, deceased, and William A. Mc- 
Clure, deceased, against the Détroit & Cleveland Navigation Compa- 
ny, a corporation of the state of Michigan, and owner of the steamer 
Western States, and the Hand & Johnson Tug Line, a corporation of 
the state of New York, and owner of the steam tug Princeton, and by 
the administrator of Raymond E. Norbury, against the Détroit & 
Cleveland Navigation Company alone. The actions arose ont of the 
same subject-matter and were tried together; it being agreed by the 
parties that the évidence taken so far as applicable should be consid- 
ered in each case. The libelants demanded trial by jury under section 
566 of the Revised Statutes of the United States (U. S. Comp. St. 
1901, p. 461), and thereupon pétitions for limitation of liability were 
filed by claimants under admiralty rule 54, which it was contended 
prevented such trial by jury, but, before this question was ruled upon, 
the said demand was withdrawn and the hearing had before the court. 

The material facts show that in the daytime on May 24, 1909, a 
collision occurred in Buffalo river near the South Pier, within the lim- 
its of the city of Buffalo, between the steam tug Princeton and the 
large passenger steamer Western States, in conséquence of which 
Trauffler and McClure, engineer and fireman, respectively, of the tug, 
and Norbury, who was aboard the tug without the knowledge of her 
owner or master, were drowned, and the steam tug sunk. The libels 
charge joint liability, in that both vessels were negligently navigated, 
the steamer for proceeding at a rate of speed prohibited by the United 
States statutes prescribing a rate of speed in Buffalo river not exceed- 
ing six miles an hour and for violating the ordinances of the city of 
Buffalo limiting her speëd to three miles an hour, and the tug for nav- 
igating in. too close proximity to the steamer. The answer interposed 
by the Western States dénies négligence on her part, and allèges that 
the Princeton negligently sheered across her bow which alone was the 
cause of the collision. The Western States is a side-wheel steamer, 366 
feet over ail, and 89 feet wide from the extremities of ber paddles and 
paddle boxes. At the time of the collision, she was on her return trip 
from Détroit to Buffalo, and bound for her pier about one-half mile 
from the entrance to the river. It was her custom to be towed to her 
berth by a tug belonging to the Hand & Johnson Tug Line from a point 
opposite the South Pier near the entrance to the channel or river. The 
Princeton was 70 feet long, and had a crew of four, consisting of mas- 
ter, engineer, fireman, and deck hand. On the morning in question her 
master navigated the tug to a customary position on the South Pier to 
await the approach of the Western States, intending to take her bow 
line when she came alongside. When the steamer rounded the outer 
breakwater about 2,400 feet from the point where he was waiting, 
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the tug proceeded ahead slowly to the middie of the river, and then 
stopped her headway. She waited until the steamer came about 200 
feet of her stern, and then went ahead slowly, accelerating her speed 
to her capacity as the steamer gained on her. The heaving line was 
cast by the steamer's lookout as she came alongside the tug, which 
was about 30 feet ahead of the steamer and 15 feet off her port side. 
The fireman and the deck hand pulled the line aboard. The steamer 
gained on the steam tug, and with the blufï of her bow struck or 
shoved on her starboard quarter. The Princeton thereupon rapidly 
hard astarboarded, a proper maneuver under the circumstances, but 
she nevertheless deviated from her course, crossed the bow of the 
steamer, and rolled over to port and sunk. The crew and Norbury 
leaped into the water, but the master and deck hand only were saved 
from being drowned. The Western States continued ahead a few 
moments while the men were swimming in the water, then slackened 
her speed, and reversed her engines. There is çonfiict in the évidence 
as to the rate of speed at which the steamer navigated in the river. 
Seventeen witnesses for the libelants, some of whom were either rela- 
tives or friends of the decedents or f ellow employés, while others were 
impartial and disinterested by any ties and well qualified, testified in 
substance that the steamer was going at the rate of 8, 10, or 12 miles 
an hour at the time of the accident. The master and wheelsman of the 
steamer Gargantua, which was moored to the dock close by, testified 
that they noticed that the Western States entered the mouth of the riv- 
er at such a rapid rate of speed that they put out additional mooring 
lines. The steam tug Mason was astern of the steamboat, and, though 
she intended to take her stern line to assist in towing her, she was un- 
able to do so on account of her excessive speed. Capt. Farrell, a skilled 
and trained harbor pilot, testified that in his estimation the Western 
States exceeded nine miles an hour in the river; that, to keep up 
astern, he was obliged to maintain the speed of the Mason at 10 or 11 
miles an hour to the South Pier and after entering the river at 9 
miles. His observations are corroborated by his engineer and deck 
hand. There is other crédible testimony, notably that of Capt. Massey 
and Hollingshead, who were on a naptha launch which also followed 
in the wake of the steamer, tending to show that she was slow to re- 
duce her speed after rounding the breakwater, and in their opinion 
she was moving through the water at the South Pier at a rate of 9 
miles an hour. The testimony of Capt. Madigan is entitled to careful 
considération. He was aboard his vessel moored in the river along- 
side of the Lackawanna Pier close to the place of collision. He swore 
that the steamer and tug, when 150 feet distant from where he stood, 
navigated parallel with each other. The steamer was going "a good 
strong 8 miles an hour," and the tug "about holding her own," and the 
"bluff of the bow of the Western States caught the fan tail of the tug 
and rolled her over to port," and in five seconds the tug was out of 
sight. Two passengers on the Western States testified that their 
attention was drawn to her unusually fast speed after she was in the 
river. Référence to the proof for the Western States indicates that 
her master, the engineer, first and second mates, wheelsman, lookout, 
and others of the crew substantially swore that she was running at the 
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rate of 18 miles an hour as she approached tlie outer breakwater; that 
her speed per hour as she rounded the outer breakwater was 10 or 13 
miles; that she checked, and at the South Pier at the point of colli- 
sion she did not exceed 4 or 5 miles an hour. 

The Nicholson log, a patented contrivance for recording the speed 
and movements of vessels on a chart, was received in évidence, and 
indicates on its face by red lines that the vessel's speed was approxi- 
mately five miles an hour. If the Nicholson log was properly ad- 
justed and operative at the time of the collision, its showing would 
undoubtedly be décisive, and the rejection of the contra oral testimo- 
ny would be imperatively required. But such a conclusion would nec- 
essarily dépend upon the credibility of the testimony that the chart 
correctly scheduled the rate of speed, that the instrument was opera- 
tive, properly adjusted, and in actual use. But, however useful the 
device, its probative value is weakened by the fact that it concededl}»' 
fails to accurately show when the stoppage of the steamer occurred. 
Mr. Nicholson on this point substantially testified that, "if a boat came 
to a sudden stop, the Une would keep on going down until it got to 
zéro." If the vessel had stopped at a speed of seven or eight miles an 
hour, the only indication would hâve been that the pointer would bave 
continued to go down, and, "if the steamer had stopped at five or eight 
or ten miles an hour, theoretically there is a différence in the line, 
but practically you cannot see it. You wouldn't notice it." I am left 
unpersuaded as to the corroborative value of the log in question, and 
hâve therefore disregarded it. 

There are, it is true, discrepancies in the affirmative showing as to 
the speed of the steamer, and as to the asserted collision between her 
and the tug before she rolled to port, but such discrepancies are not of 
a substantial nature. It substantially appears by a prépondérance of 
the évidence that the Western States was navigated at a rate of speed 
approximating eight miles an hour ; that she violated the United States 
statute which forbids navigation in the entrance channel of Buffalo 
river between the United States breakwater light station and the junc- 
tion of the Buffalo river with the City Ship Canal at a greater rate of 
speed than six miles an hour. And, moreover, because of her excessive 
speed, it is not improbable that she ran into the Princeton, to whom she 
had thrown a tow line, causing her to sink and the decedents to drown. 

But the steamer was not solely to blâme. The f acts and circumstan- 
ces also show that the master of the tug was delinquent, and that he 
negligently navigated the tug. The fault of both vessels was the proxi- 
mate cause of the accident, and each contributed thereto in such a 
manner that, if it had not been for their joint concurrent négligence, 
there would hâve been no collision or drownage. The Princeton was 
bound to keep out of the way of the steamer which she contracted to 
tow to her berth. It was négligence to take the heaving line at the 
speed the steamer was navigating or to run alongside or close to her 
when concededly the safety of the tug was endangered. Indeed, the 
proofs show that it was customary for a tug to refuse to take the line 
from a steamer under headway if her speed was excessive, and to 
blow a signal requesting her to reduce her headway. This rule or 
custom was not obeyed by the tug. According to her master, both ves- 
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sels were running at a dang-erous rate of speed, and he realized the 
«unusual speed at which the steamer was approaching the point where 
he was awaiting her, and in his estimation she was going eight miles 
an hour at the time of the impact. His explanation that he believed 
the steamer would diminish her speed so as to make it safe or proper 
for him to take the tow hne does not excuse his lack of care or exoner- 
ate the tug, which must be held guilty of contributory négligence and 
in equal fault with the steamer. 

As to the law of the cases, proctors for the Western States contend 
that, if the court holds both the steamer and tug in fault, there can 
be no recovery against either claimant, and that, as the decedents were 
joint actors in a common enterprise, the négligence of the Princeton 
or her master is imputable to them. Neither of thèse propositions are 
Sound. Both sides concède that the rights of recovery herein by the 
libelants in their représentative capacity are not enforceable by the or- 
dinary maritime rules where contributory négligence bars recovery, 
and that the law of the state is controlling. Robinson v. Détroit & C. 
Steam Nav. Co., 73 Fed. 883, 20 C. C. A. 8'6 ; The City of Norwalk 
(D. C.) 65 Fed. 98 ; The Hamilton, 207 U. S. 398, 28 Sup. Ct. 133, 52 
L. Ed. 264, affirming In re Old Dominion S. S. Co. (D. C.) 134 Fed. 
95 ; The Hamilton (D. C.) 139 Fed. 906 ; Id., 146 Fed. 724, 77 C. C. 
A. 150. It is well settled that joint tort-feasors are not permitted to 
escape responsibility against them by proving that the other wrong- 
doer was also in fault for the tortious act. Little v. Hackett, 116 U. 
S. 366, 6 Sup. Ct. 391, 29 I.. Ed. 652; The Hamilton, 146 Fed. 724, 77 
C. C. A. 150. In The Hamilton, supra, the colliding vessels were held 
in fault. Various members of the crew of the Saginaw libeled the 
Hamilton, which contended that, as the Saginaw was négligent, the 
decedents were fellow servants with her master who negligently man- 
aged the vessel, and tlierefore the Hamilton could not be held. But 
the Circuit Court of Appeals, speaking by Judge Coxe in answer to 
this contention, said: 

"No case with which we are fainiliar has gone to the exteiit of holding that 
the captaln of a vessel is a fellow servant with tlie eook, the Htewardess, and 
the other inferior members of the crew. A better illuKtratiou of the doctrine 
of alter ego can hardly be imagined. Goslee, the clilef offieer, was hot ]ieg- 
ligent. What he did was under the direction of the master, and it vi'ould be 
a dangerous doctrine to hold a subordinate guilty of fault for obeying the or- 
ders of his superior. But, assuniing that the rule as to the négligence of a 
co-servant can be Invoked where tlie action is against another vessel, it would 
seem that the common-law rule that the négligence of a co-servant does not 
defeat the action unless such négligence is the sole cause of tlie disaster is 
also applicable. No matter how inucli such négligence may contrlbute, the 
défendant is not relieved if he himself be at fault." 

The language quoted may fittingly be used to answer similar conten- 
jtions in this case. There is nothing in the record to prove that the en- 
jgineer, Trauffler, or the fireirian, McClure, were personally négligent. 
[True enough some testimony was given to the effect that the engineer 
sometimes increased or lessened the speed of the tug without receiv- 
ing spécifie instructions to do so from her master, and that he and the 
fireman were in a position on the tug where they could observe the 
speed of the steamer, yet the master was in absolute control of the 
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management of the tug, and, under the circumstances, it was the duty 
of the subordinates to obey his instructions or commands. Certainly 
the engineér and fireman could hâve been no more négligent than was 
Goslee, the chief officer of the Saginaw. In The Hamilton, supra, the 
Suprême Court of the United States, distinguishing the case f rom The 
Osceola, 189 U. S. 158, 23 Sup. Ct. 483, 47 L. Ed. 760, held that the 
contractual relations between the seamen and the vessel could not af- 
fect the liability of another vessel which wa.s in fault for injuries re- 
ceived. It may be doubted whether the master, the engineér, and the 
fireman were fellow servants, but, assuming that in the occupation of 
towing the steamer to her dock such relationship in admiralty or at com- 
mon law existed, we must, as already pointed out, in this case look to 
the law of the state to guide us in our détermination. By the employ- 
er's liability act of the state of New York (chapter 600, Laws 1903), 
it is expressly provided that an employé or his représentatives shall 
not be deprived of their remédies against the employer where the nég- 
ligent act was committed by any person in the service of the employer 
intrusted with the duty of superintendence or whose sole or principal 
duty was that of superintendence. By analogy a master who bas sole 
charge of the navigation of a tug peculiarly exercises the principal 
duties of superintendence, and I think it may therefore be held that 
the libelants hâve a right of recovery against the Princeton, and, more- 
over, that both the tug and the steamer may be held. Hayward v. 
Key, 138 Fed. 34, 70 C. C. A. 403 ; Sweet v. Perkins, 196 N. Y. 483, 
90 N. E. 50 ; The Hamilton, supra. 

The next question relates to the liability of the Western States for 
the death of Norbury. It is claimed that, as he was not one of the crew 
of the Princeton, he was a trespasser, and had no right whatever 
aboard her and therefore there can be no recovery against the steamer 
by his représentatives. It is not improbable that this question might 
be more effectively urged against the liability of the tug, but as to the 
négligence of the Western States it is not entitled to weight. She un- 
doubtedly owed to him the duty of careful navigation as she did to 
the crew of the tug, and, as it is not shown that he contributed to the 
injury or had anything to do with the navigation of the tug, it is dif- 
ficult, in view of what has been stated hereinbefore, to see why his 
représentatives should be denied recovery. 

Evidence was taken at the trial to enable the court to détermine the 
amount of damages without référence to a master. It is shown that 
Trauffler was 35 years old, a widower, with four children, aged, re- 
spectively, 4, 7, 10, and 13 years, who were entirely dépendent upon 
htm for support. He was a compétent tug engineér, receiving $130 
per month for about eight months of the year, or the period of navi- 
gation, and about $15 per week during the winter months. He was a 
man of good habits and physically sound. His children are now in 
the custody of their grandmother, the hbelant, and cared for by her. 
I think the sum of $7,500 would reasonably compensate the children 
for their pecuniary loss. 

The claim of the Hbelant for the death of McClure is allowed at 
$3,000. He was 35 years old, unmarried, a fireman earning about 
$600 per year. He contributed to the support of his widowed mother, 
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who is 64 years old, and somewhat to the support of the minor chil- 
dren of a deceased sister. 

The claim for the death of Norbury, which is against the Western 
States alone, is allowed at $2,000. He was 20 years old, unmarried, 
and contributed to the support of his father, who is 43 years old. His 
crning capacity as a fireman was about $500 or $600 per annum. He 
lived at home with his parents, who, however, were not dépendent up- 
on him for support. 

There will be a decree for libelants, with costs, in each of the above- 
entitled cases, in accordance with the views hereinbefore expressed 



THE DIANA. 

(District Court, E. D. New ïorli. Augnst 11, 1910.) 

Collision (§ 45*) — Steam and Sailing Vessels— Négligent Navigation of 
Steamer. 

A collision at sea at night between a steamer and a barlc meeting on 
sliglitly converging courses held due solely to the fault of the steamer in 
changing her course when she was apparently upon and erosslng the 
course of ttie bark, whosè lights were botb seen, under the erroneous as- 
sumption that the bark was also changing her course; it havlng been the 
duty of the steamer to stop and reverse If in doubt as to the course of th& 
bark, whereas she continued at full speed. 
[Ed. Note. — For other cases, see Collision, Dec. Dlg. § 45.*] 

In Admiralty. Suit by William Hansen, as owner of the steam- 
ship Diana, against Daniel Emery and others, owners of the bark 
Boylston, and cross-libel by the owners of the Boylston against the 
Diana. Decree against the Diana. 

Wheeler, Cortis & Haight (Charles S. Haight and Clarence Bishop 
Smith, of counsel), for the Diana. 

Wing, Putnam & Burlingham (James Forrester and Robinson Leech, 
of counsel), for the Boylston. 

CHATFIELD, District Judge. On the evening of November 19, 
1909, the steamer Diana was proceeding in the Atlantic Océan ofE 
Barnegat, upon a course shown exactly by her compass readings as S. 
S. W. V2 W. At about 11 o'clock p. m., when the weather was per- 
fectly clear and the stars shining, the lookout upon the bow of the ves- 
sel discerned what he calls the loom of the sails of a bark, the Boyl- 
ston, "right ahead." He called this to the attention of the officer «pon 
the bridge, who observed the bark through his glasses. The distance 
qi the bark from the steamer is estimated by thèse witnesses at différ- 
ent amounts from one-half a mile to two miles ; but, under the cir- 
eur- tances and in the darkness, it would seem that the smaller esti- 
mate was more nearly the correct one, at least at a time when the 
situation of the boats had any efïect upon their actions. 

The ofificer in charge testifies that he observed the sails, and shortly 
after made out both lights of this vessel; the red light being less dis- 
tinct than the green. He had the steamer's helm put to port, the 

•For other cases see same topio & % nuIjBeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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wheel being thrown about half over, while he observed the bark 
through his glasses. Under this wheel the ship continued her course 
at a speed of some 9 knots, covering about 900 feet par minute, and 
turning to the starboard or toward the west. The bark was saihng 
directly before the wind and was making about 5 knots an hour upon 
a compaSs course shown by the testimony to be exactly N. E. As the 
officer of the steamer observed the lights of the bark and looked at 
them through his glasses, the red light disappeared, from which he 
concluded that the bark had changed her course and was turning to 
port. 

The boats then being comparatively near, the officer of the steamer, 
assuming that there was not time nor space to change back to star- 
board, gave the order hard aport, in an endeavor to keep away from 
what he supposed was a turn in the sàme direction on the part of the 
bark. The steamer, under this helm, swung around some 8 points 
from her, original course, and at the time of the collision was heading 
approximately N. W. The captain of the bark testified that the bow 
of the steamer struck the bark on the anchor-stock, which was hang- 
ing over the port side in the usual position, and that the stem of the 
steamer then scraped along the bowsprit.of the bark and injured the 
rigging. But the testimony of the other witnesses and the injuries 
to the vessels would indicate that the bark and the steamer swung to- 
gether in such position that the bowsprit of the bark came in contact 
with the furinel rigging of the steamer; that, as the force of the blow 
swung th,e biark to port, her anchor-stock came in contact with the 
side pf the steamer,; , a little aft of amidships, and there indented sev- 
eral plates, the ,ye,^sels then scraping along until they cleared one an- 
other, when the steamer continued on a circle toward the north and 
finally came back to the .bark. The captain of the bark then hailed the 
steamer arid démanded that slie stand by, and understood the captain 
of the steamer to give him the name "Arondale." After some discus- 
sion both vessels piroceeded, the steamer standing by till daylight, when 
the captain observed that the name of the steamer was "Diana," and 
port was made without further accident. 

From the standpoint of the bark the story of the collision is that the 
steamer was seen for a distance of some three miles, approaching on a 
course which would cross the bow of the bark; that the steamer con- 
tinuously showed her green light until she reached a position two or 
three points upon the starboard bow, when the steamer suddenly 
changed her course to starboard and headed for the bark. In this 
dangerous position, the captain of the bark and the mate testify that 
she was swung sharply to port in an endeavor to avoid the blow, and 
that it was impossible to keep out of the way of the steamer ; the cap- 
tain on the stand testifying that the bark had hardly begun to change 
her course when the blow came. 

The captain of the bark is unable to explain how the steamer could 
hâve made such an abrupt change of course in such a short distance, 
and he testified that the only blow struck by the steamer was with her 
stem against the anchor-stock of his vessel. But it is évident that a 
blow such as he describes would bave caused more in jury, and that 
the contact of the vessels was as bas been described, and on more 
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nearly parallel courses tlian it seemed to him in the excitement of the 
moment. The officer of the steamer who gave the orders fixes the 
position of the bark at the time of giving the order hard aport as one 
point on the port bow of the steamer. It is évident that if, after sight- 
ing the bark dead ahead and upwards of half a mile away, the steam- 
er continued upon a course even 13/2 points across the path of the 
bark, and if this officer, thinking to pass the bark to port, had his helm 
ported, the speed of the vessel and the curve described under the port 
helm would still carry the steamer to a point where the bark would be 
to starboard but upon the port bow as the steamer swung around. 
Such a movement would shut in the red light of the bark, and it seems 
to hâve given rise to the erroneous supposition on the part of this of- 
ficer that the bark was at the same time changing its course to port. 

It is difficult to see why the officer, if he considered that the bark 
was close at hand and that its lights had not been discovered in suffi- 
cient time to avoid danger, and if he felt that there was not time to 
ascertain exactly what the movements of the bark might be, did not 
stop the progress of the steamer rather than to proceed on the new 
course at full speed. If the steamer was in this position, and her offi- 
cer mistook the movements of the bark because of the steamer's own 
change of position, then the steamer must be held responsible. If the 
boats were in such position that there was not time to correctly as- 
certain what course the bark was holding, and to estimate whether the 
steamer could go to port or should proceed across the bark's bows, 
then the steamer should bave been stopped and reversed so as to lês- 
sen the danger of the position. If the steamer intentionally proceeded 
to make a turn such as is described by the officers of the bark, she 
should not only be held responsible, but such maneuver on her part 
would be a deliberate attempt to run down the bark and is incon- 
ceivable. 

The officers of the steamer testify that, when the loom of the sails 
of the bark was first seen, the bark was dead ahead. If, at the same 
time, the officers of the steamer could see both lights, the vessels must 
bave been on substantially the same course, and a turn to starboard, in 
order to pass port to port, was the proper maneuver. But the com- 
pass courses of the vessels show that they could not hâve been upon 
the same course. The Diana, upon the compass course indicated, at 
a distance of half a mile, would bave been in a position where she 
could bave seen the Boylston dead ahead, and in the space of a few 
seconds crossed the course of the Boylston so that both lights would 
then be visible. If the steamer's helm were then ported, the speed of 
the steamer would be sufficient to shut out the Boylston's red light ; 
but no collision would hâve been possible, if the Diana had either held 
her course or turned to port instead of to starboard. The speed of the 
steamer was greater than that of the bark. She covered substantially 
twice as much ground as the bark before the collision happened, and 
even then made a turn of eiçht points to starboard and nearly cleared 
the Boylston, whose bowsprit first came in contact with the funnel 
stays of the steamer. 

On the other hand, if the Boylston was not exactly dead ahead, but 
if the compass courses were as shown by the testimony, and if the 
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Diana saw both lights of the Boylston at the time of orderîng a cliange 
of helm, the situation must hâve been such that the Diana immediately 
passed across the bows of the Boylston to starboard, and no collision 
could hâve resulted if the Diana had not turned back under her port 
helm. 

From the standpoint of the positions of the boats, as understood by 
the first officer of the Diana, the movements of the Boylston and the 
testimony of her witnesses are so contradictory and extraordinary as 
to justify a référence to those cases in which the testimony of a de- 
liberate change of course, in order to cross the bows of the injured 
vessel, has been held incredible. From the standpoint of the Boylston, 
the testimony of the witnesses for the Diana is incapable of being rec- 
onciled with what the Boylston's crew claim they observed, and the 
whole situation, as well as the testimony of ail the witnesses, must be 
weighed together in determining the précise facts. 

The Boylston has charsred the Diana with fault and filed a libel for 
the damage she sustained. The Diana has alleged that the Boylston 
was wholly at fault and has also libeled that vessel for the damages of 
the Diana. The burden of proof, therefore, is upon each party to 
prove the charges it makes, and the cross-allegations put the court 
under the necessity of determining the facts from the stories of both 
parties, rather than to see if either one has sustained the burden of 
proof. Under thèse circumstances, it must be held that the officer of 
the Diana, who mistook the movements of the Boylston, was respon- 
sible for the collision; and, as the vessels were not in extremis, his 
mistake must be held négligence, and the Diana held responsible for 
the damages to the bark. 

But before resting upon the question of négligent seamanship, one 
or two other points must be considered. The steamer allèges that the 
bark was at fault in having poor lights and in having them placed on 
davits at the extrême stern, instead of at the point of greatest beam 
of the huU of the vessel. 

The statute requires the lights to be placed at or near the greatest 
width of the ship. But upon a bark the sails would not interfère with 
the lights at the stern. Thèse lights are there in less danger, more 
easily observable from the deck, and the davits are in fact the widest 
part of the bark. It would not seem, therefore, that the placing of 
the lights at the stem is of itself a ground for criticisni. The lamps 
themselves were constructed according to the custom of ordinary 
usage, met the requirements of the statute, and, while so situated that 
from a position dead ahead the cordage and rigging of the vessel ob- 
struGted in daylight a view of the lamp, nevertheless it woiild seem 
that, when lighted, their beams would be thrown straight ahead in 
such a manner as to comply with the requirements in that regard. 

It only remains to consider the fact that the lights of the Boylston 
were not observed at anything like the distance of 5 miles, which the 
witnesses testify such lights would usually be visible. It may be that 
the lamps were not kept in condition, or that they did not burn as 
brightly as possible ; but nothing is shown except that they were not 
seen by the lookout or the officers of the steamer. Later that night 
they were observed at a distance of l^/^ miles, but were said to be dim. 
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If the accident were attrîbiitabîe solely to difficulty in observing 
thèse lights, responsibility for tlieir not having been seen would hâve 
to be determined ; but the court cannot see how the steamer can be 
free from blâme under the findings which hâve been made, when the 
conision was caused by négligence of its oiïicers after they did dis- 
cover the lights, there being no reason or necessity for the collision if 
the vessels had held their course, or if the steamer had not assumed 
that the bark was turning to port when her red light was shut eut of 
view. 

The libelant Emery may hâve a decree, and the libel of the owners 
of the Diana will be dismissed. 



HALB V. O'CONNOE COAL & SUPPLT GO., Inc., et al. 

(Circuit Court, D. Connectlcut. June 15, 1908.) 

No. 591. 

Monopolies (§ 28*)— Combinations in Resteaint of Interstate Commerce- 
Action roB Damages— Stjfficiency of Complaint. 

The complaint, in an action under Sberman Anti-Trust Act July 2. 
1800, i 7, c. 647, 2(J Stat. 210 (tl. S. Comp. St. 1901, p. 8202), to reeover 
damages for injuries to plalntiff's business caused by an alleged coniblna- 
tlou and consplrac-y between défendants in restraint of Interstate trade 
and commerce and to monopolize sucb commerce, consldered, and held sul'- 
ficient on demurrer. 
tEd. Noto. — For other cases, see Monopolies, Dec. DIg. | 28.*] 

Action by Charles R. Haie against the O'Connor Coal & Supply 
Company, the Hatch & North Coal Company, the Hartford Coal Com- 
pany, W. C. Mason & Co., Incorporated, the Robert Price Company, 
the Tunnel Coal Company, William H. Poster, William W. Frayer, 
and Mary E. Frayer, copartners as Frayer & Poster, Reinhold Hake- 
wessell and Grant U. Kierstead, copartners as the City Coal Company, 
Albert D. Goldberg, Harris I. Sack, and John Sack, copartners as the 
North End Coal & Feed Company, George W. W. Newton, and 
Charles W. Newton, copartners as George W. Newton & Son, Don 
O'Connor, Albert P. Day, Frederick S. Belden, Holman Goldberg, 
Isidore E. Goldberg, and William E. Miller. On demurrer to com- 
plaint. Overruled. 

The f ollowing is the substantial part of the complaint : 

First Count. 

(1) Sipce the month of October, 1903, the plaintiff has been, and still Is, en- 
gaped in Interstate conimerce as a retail coal dealer in said eity of Hartford; 
hls business consisting of buying coal nilned in States other than the gtate of 
Connectlcut, causing said coal to be brought to said state of Connectlcut, and 
selling said coal at retail in said city of Hartford. 

(2) During the whole of said tlme the défendants the Hatch & North Coal 
Company, the Hartford Coal Company, the Tunnel Coal Company, Incorpo- 
rated, William H. Foster, Mary E. Frayer, Reinhold Hakewessell, Grant U. 
Kierstead, Abraham D. Goldberg, Harris I. Sack, John Sack, George W. New- 
ton, Charles W. Newton, Holman Goldberg, Isidore E. Goldberg, and William 

*Far other cases see same topic & § numbbb In Dec. & Am. Dlgk. 1907 to date, ft Rep'r Indexe* 
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H. Miller, and each of them, hâve been engaged in the business of buying coal 
mlned in states other than Connecticut, causing sald coal to be brought to 
the State of Oonneetlcut, and selling said coal at retail in sald city of Hartford. 

(3) Sald the Robert Price Coal Company, Incorporated, bas been engaged in 
said business slnce about the month of April, 1904, sald the O'Connor Coal & 
Supply Company, Incorporated, since October, 1904, said W. C. Mason & Com- 
pany, Incorporated, sinee January, 1906, and said William W. Frayer since 
about the month of January, 1906. 

(4) Said William W. Frayer was engaged In said business from October, 
1903, until about the month of January, 1906, as agent and manager for said 
William H. Foster and Mary E. Frajer. 

(5) Said Robert Price was engagea in said business from October, 1903, un- 
til about the month of April, 1904, and since that time has been, and still is, 
the président of said the Robert Price Coal Company, Incorporated. 

(6) Said Don O'Connor, since October, 1904, has been, and still is, engaged 
in said business as président of said the O'Connor Coal & Supply Company, 
Incorporated. 

CD Since October, 1903, said Albert P. Day has been, and still is. engaged in 
said business as président of said the Hatch & North Coal Company, and sald 
Fredericlï S. Belden, as président of said the Hartford Coal Company. 

(8) At ail times since the month of May, 1904, until the date of tbis com- 
plaint, such of the défendants as were engaged in the retail coal business as 
above set forth hâve wrongfully, unlawfully, and contrary to the act of- Con- 
gress In such case made and provided, combined and conspired in restraint of 
trade and commerce among the several states with the purpose and intent of 
preventing and restraining the plaintiff from purchasing coal mlned in states 
other than Connecticut, from causing ooal to be brought to said state of Con- 
necticut, and from selling coal in said city of Hartford. 

(9) In pursuanee of sald combinatlon and eonspiracy, said défendants, per- 
sonally and through thelr agents, hâve endeavored, and still endeavor, to cause 
Wholesale dealers in coal in Connecticut and other states to refuse to sell and 
deliver coal to said plaintiff. Among said wholesale dealers are the Benedict 
& Pardee Company, Benedict, Downs & Co., Incorporated. and Williams, Wells 
& Co., ail of New Haven, in the state of Connecticut, Percy Heilner & Son, 
Madeira, Hill & Co., and Peale, Peacock & Kerr, ail of the city and state of 
New Yorli, Weston, Dodson & Co. of Bethlehem in the state of Pennsylvaria, 
and the Connecticut Coal Company and Frank Miller & Co., both of Bridge- 
port in the state of Connecticut. 

(10) By the said efforts of the défendants many of sald wholesale coal deal- 
ers were induced to refuse, and did refuse, to sell coal to the plaintiff, in- 
cluding ail the wholesale coal dealers above named except said Frank Miller 
& Co. 

(11) By reason of said combination and eonspiracy and the acts of the de- 
fendants above set forth, the plaintiff has been at varions times unable to se- 
cure coal to sell to hls eustomers in said Hartford, and has thereby been pre- 
vented from making sales to said eustomers, and has wholly lost the profits 
which would otherwise hâve accrued from snob sales. 

(12) By reason of said combination and eonspiracy and the acts of the de- 
fendants above set forth. the plaintiff has been at varions times delayed in 
securing coal, and has thereby been prevented from making sales to his said 
eustomers and has wholly lost the profits which would otherwise hâve ac- 
crued from such sales. 

(13) By reason of said combination and eonspiracy and the acts of the de- 
fendants above set forth, the plaintifï has been at varions times delayed in 
securing coal, and has by reason of said delay been obliged to pay for said 
ooal a price higher than he would otherwise hâve pald, to his great loss and 
damage. 

(14) By reason of said combination and eonspiracy and the acts of the de- 
fendants above set forth, the plaintiff has been put to great expense and has 
been compelled to spend much tlme in securing coal to sell to hls said eus- 
tomers In' said city of Hartford; 

(15) In pursuanee of said combination and eonspiracy, said défendants, per- 
sonally and through thelr agents, hâve circulated in sald city of Hartford 
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false and mallcious reports with regard to the flnancial condition of ttie plain- 
tlfC, with regard to liis ability to deliver coal to liis said customers, and with 
regard to the quality of the coal sold by him. 

(16) In conséquence of the wrongful acts of the défendants above set forth, 
the plaintiff has lost many of his said customers and much of his trade and 
business and sufCered great Injury in his business. 

(17) By reason of the said combination and consplracy and the acts of the 
défendants above set forth, the rlghts of the gênerai public in said city of 
Hartford and elsewhere hâve been injuriously affected and Interstate com- 
merce impeded and prevented. 

(18) By reason of the said combination and conspiracy and the wrongful 
acts of the défendants above set forth, the plaintiff has suffered loss and dam- 
age to the amount of |12,000. 

Second Count. 

(1) Paragraphs 1, 2, 3, 4, 5, 6, and 7 of the first count are hereby made part 
of this count. 

(2) At ail times since the month of May, 1904, such of said défendants as 
were engaged in the retail coal business as above set forth, wrongfully, unlaw- 
fuUy, and contrary to the act of Congress in such case made and provided. 
bave combined and conspired to nionopolize the trade and commerce in said 
city of Hartford in coal mlned In States other than the state of Connecticut. 

(3) I iragraphs 9, 10, 11, 12, 13, 14, 15, 16, 17, and 18 of the first count are 
hereby made part of thls count. 

Third Count. 

(1) Paragraphs 1, 2, 3, 4, 5, 6, and 7 of the first count are hereby made part 
of this count. 

(2) At ail times since the month of May, 1904, such of the défendants as 
were engaged in the retail coal business as above set forth hâve maintained 
an organization known as the Hartford Coal Dealers' Exchange for the pur- 
pose of establishing and maintaining the priées for coal in said Hartford, and, 
because the plaintiff would not maintain tlie price.s of coal charged by him to 
his customers in accordance with the scale of priées established as aforesaid, 
said défendants wrongfully, unlawfully, and contrary to the act of Congress 
in such case made and provided, combined and conspired in restralnt of trade 
and commerce among the several states with the purpose and intent of pre- 
venting and restraining the plaintiff from purchasing coal mined in states 
other than Connecticut, from causing coal to be brought to said state of Con- 
necticut, and from selling coal in said city of Hartford. 

(3) Paragraphs 9, 10, 11, 12, 13, 14, 15, IC, 17, and 18 of the first count are 
hereby made part of this count. 

ïhe plaintiff claims $3G,000 damages by force of the act of Congress in such 
case made and provided, the same being threefold the damage by him sus- 
tained, together with the costs of suit and a reasonable attorney's fee. 

Défendants filed the following demurrer: 

(1) It does not appear in the first count of the complaint tliat the plaintiff 
at any of the times referred to in said first count was or is engaged in Inter- 
state commerce. 

(2) It does appear from the first count of the complaint that a large part of 
the plaintiff's business consisted in the sale of coal at retail in the city of 
Hartford and the purchase of coal from the Wholesale dealers in the state of 
Connecticut ; and it does not appear that the plaintiff's transactions with 
Wholesale dealers in other states, if any, constituted any substantiai or mate- 
rial portion of the plaintifif's business. 

(3) It Is not alleged in said first count that the plaintiff ever had any deal- 
ings with wholesale dealers in states other than the state of Connecticut. 

(4) It does not appear from said first count what was the character of the 
plaintiff's transactions with dealers in other states, if any ; so that it can be 
determined whetlier said transactions were or were not opérations in Inter- 
state commerce so far as the plaintiff is concerned. 
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(5) It does not api>ear from said flrst eount tliat tlie combtnation and con- 
spiracy therein alleged wns a çomblnation and conspiracy in restralnt of 
trade and commerce among tlie several States or with foreign nations. 

(6) The above-named défendants demur to paragraph 9 of ttie flrst coiint of 
the complalnt because it does not appear tliat the acts of the défendants 
therein alleged were in pursuance ot a combiuation and conspiracy in re- 
stralnt of Interstate commerce. 

(7) Défendants demur to paragraph ,10 of the flrst count of the complalnt 
because it is not alleged and does not appear from the complalnt that the al- 
leged refusai of said wholesale coal dealers to sell coal to the plaiutiff was the 
resuit or conséquence of a combination and conspiracy in restraint of Inter- 
state commerce on the part of the above-named défendants. 

(<8) The above-named défendants demur to paragraph 11 of the flrst count 
of the complalnt because it Is not alleged therein and does not appear from 
the complaiut that plaintiff's alleged inabllity to secure coal to sell to his eus- 
tomers in Hartford was the resuit or conséquence of a combination and con- 
spiracy in restraint of Interstate commerce on the part of the above-named 
défendants. 

(9) The above-named défendants demur to paragraphs 12 and 13, and each 
of them, because it is not alleged therein and does not appear from the com- 
plalnt that the alleged delay in securlng coal was the resuit or conséquence 
of a com'Hnatlon and conspiracy in restraint of Interstate commerce on the 
part of the above-named défendants. 

(10) Paragraph 14 of the flrst count of the complalnt is demurred to be- 
cause it is not alleged therein and does not appear from the complalnt that 
the alleged expense and expendlture of tlme were the resuit or conséquence 
of a combination and conspiracy In restralnt of Interstate commerce on the 
part of the above-named défendants. 

(11) Paragraph 15 of the flrst count of the complalnt is demurred to be- 
cause it does not appear from the complalnt that the alleged false and mall- 
cious reports were made in pursuance of a combination and conspiracy in re- 
stralnt of Interstate commerce on the part of the above-named défendants. 

(12) Paragraph 16 of the flrst count of the complalnt Is demurred to be- 
cause It does not appear from the complalnt that plalntiflC's alleged loss of 
trade and Injury were the resuit or conséquence of a combination and con- 
spiracy in restraint of Interstate commerce on the part of the above-named 
défendants. 

(13) Paragraph 17 of the flrst count of the complalnt Is demurred to be- 
cause it is not alleged therein and does not appear from the complalnt how 
the rights of the gênerai public in said city of Hartford hâve been injurlonsly 
affeeted, or how and in what measure Interstate commerce has been impeded 
and prevented. 

(14) Paragraph 18 of the flrst count of the complalnt Is demurred to be- 
cause it does not appear from the complalnt that the plaintiff's alleged loss 
and damage Is the resuit or conséquence of a combination and conspiracy In 
restraint of Interstate commerce on the part of the above-named défendants. 

Demurrer to Second Cîount. 

(1) Ail the paragraphs of the demurrer to the flrst count are hereby made 
part of the demurrer to the second count. 

(2) The above-named défendants demur to the second count of the complalnt 
because it appears therefrom that the alleged combination and conspiracy to 
monopolize trade and commerce is a conspiracy to monopolize trade and com- 
merce in the city of Hartford, and is not a conspiracy to monopolize aiiy part 
of the trade or commerce among the several states or with foreign nations. 

Demurrer to Third Count. 

(1) Ail the paragraphs of the demurrer to the flrst count are hereby made 
part of the demurrer to thls count. 

(2) The above-named défendants demur to the third count of the complalnt 
because it does not appear therefrom that the combination and conspiracy al- 
leged therein was or is a combination and conspiracy lu restraint of trade and 
commerce among the several states. 
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J. H. Peck and R. M. Grant, for plaintiff. 

J. Gilbert Calhoun, Hyde, Joslyn, Gilman & Hungerford, Robinson 
& Robinson, Bill & Tuttle, and John J. Dwyer, for défendants. 

PIvATT, District Judge. Starting with the décision of the Circuit 
Court of Appeals for the Sixth Circuit in City of Atlanta v. Chat- 
tanooga Foundry & Pipeworks, 127 Fed. 23, 61 C. C. A. 387, 64 L. R. 
A. 721, as the foundation, this complaint has been examined at leisure 
and with due care. If any doubt could hâve been entertained after 
reading the words of the distinguished writer in that case, it has, to 
my mind, been dissipated by the later expressions delivered by the 
higher fédéral courts. 

As things now stand, it would be flying in the face of the higher 
powers, with a vengeance, to accept as valid any of the criticisms 
launched against the complaint. If the facts therein alleged can be 
sustained by proof, a case will be presented which will invoke the aid 
of a fédéral, rather than a state, court. The situation is so absolutely 
one-sided as to satisfy me that no good purpose would be subserved 
by an extended discussion and citation of authorities. 

Let the demurrers, one and ail, be overruled. 



J. T. MORGAN LTJMBER CO. v. WEST KENTUCKY COAL CO. 
(District Court, W. D. Kentucky. May 20, 1910.) 

1. TowAQE (§ 4*) — Relation and Duties of Tuq to Tow— Loss ob Ikjuey to 

Tow. 

One undertaking a towage eontract is net a common carrier nor ilable 
as such, but liis obligation is to perform the service with tlie reasonable 
care and skill which a prudent and experieneed person should use under 
slmilar circumstances, and beyoud this he is not responsible. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. § 4 ; Dec. Dig. § 4.*] 

2. Towage (§ 15*) — Actions— Division of Damages. 

The rule in admiralty for the division of damages is not llmited to cas- 
es of collision, but may be applied In any case where a loss results from 
the fault or négligence of both parties, and without regard to the issues 
raised by the pleadings, if it appears from the record to be required to 
meet the ends of justice. 

[Ed. Note. — For other cases, see Towage, Cent Dig. | 38; Dec. Dig. 
§ 15.*] 

3. Towage (§ 12*) — Beeakinq or Los Raft in Tow — Liability— Fault op 

Both Parties. 

Libelant company had a raft of logs moored In the Tennessee river 
near its mouth, which became endangered by a rise in the river, and libel- 
ant employed respondent to tow it to libelant's lumber mills located on 
the Illinois side of the Ohlo. Two tugs were used which safely took the 
raft across the Ghio, and proceeded down toward the mills. It was nee- 
essary from the position of the raft on that side of the river to pass 
around some piling before reaching the mills, and the tugmasters deenied 
it dangerous at that time, owing to a strong wind from the Illinois side, 
and proposed to tie up the raft until the wind abated, but to this libel- 
ant's président, who was on board, refused to consent, and insisted on 
landing at the mills, promising to supply the necessary Unes. He fur- 

*For other cases see same topio & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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nished wire cables, and, owing to thelr inelasticity and the force of the 
wlnd, the raft was broken In landlng, and some of the legs were lost. 
Beld, under the évidence, that the tugs were not négligent in the manner 
of handllng the tow, but were in fault for not tying the tow up in accord- 
ance wlth the judgment of the masters, notwithstanding the objection of 
libelant's président; that libelant was also in fault because of its Inter- 
férence through Its président and the Improper ropes furnished, whlch 
acts were the proxlmate cause of the loss ; and that the damages should 
be divided. 

TEd. Note.— For other cases, see Towage, Cent. Dig. §§ 24-26, 29 ; Dec. 
Dig. § 12.*] 

In Admiralty. Suit by the J. T. Morgan Lumber Company agaînst 
the West Kentucky Coal Company. Decree for libelant for half dam- 
ages. 

Bagby & Martin and Campbell & Campbell, for libelant. 
Wheeler & Hughes, for respondent. 

EVANS, District Judge. The court finds the facts in this case to be 
as follows: The libelant, which manufactures and sells lumber, had a 
large raft of logs moored in the Tennessee river not far from its junc- 
tion with the Ohio. A very rapid rise in the Tennessee put the raft in 
péril, and made it necessary that it should be promptly removed, and 
on February 20, 1909, the libelant contracted with the respondent to 
make the removal with its steamer Harth at the usual price of $2.50 
per hour for the time consumed in the work. Though the libelant as- 
serts to the contrary, there was in fact no agreement that the raft 
should be divided and removed half at a time. The contract was to 
tow the raft to Brookport, 111., and there to land it. The Harth at- 
tached itself to the raft, and, the difficulties proving to be considérable, 
the steamer Kuttawa was engaged to assist the Harth, and the Kut- 
tawa also attached itself to the raft. Both steamers fastened them- 
selves very close to the raft and behind it ; the idea of the master of 
the Harth, who was in command, being to push the raft in front of 
the steamers, instead of placing the steamers in front of the raft and 
pulling it by means of tow-lines, The Ohio river between Paducah 
and Brookport is divided by an island known as the Towhead; the 
main channel being on the Kentucky shore. The waters of the Ten- 
nessee are naturally turned to the left by those of the Ohio when they 
meet, and are thus forced westward along the Kentucky shore. Owing 
to the rapid rise of the Tennessee, there was on the Kentucky shore 
a great accumulation of water, and the master of the Harth deemed 
it wiser to avoid the mass of water thus forced upon that shore by 
steering from the Tennessee directly out into the Ohio, and by pass- 
ing to the right, instead of the left, of Towhead Island to get into the 
minor channel on the Illinois shore, and in that way proceed towards 
Brookport, 111., where the libelant's mills were situated. Brookport 
is a place about a mile and a half below the city of Paducah, and the 
river between them is quite wide. The steamers with the raft in tow 
got safely into the quieter waters of the minor channel on the Illinois 
side of the river, and which does not appear to hâve been then much 

•For other cases see same topic & § kumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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affected by the water from the Tennessee. Just above the landing at 
Brookport, the Illinois Central Railroad Company bas extensive piles 
extending eut into the river wliich constitute a material part of its 
large ferry and traffic facilities for transferring its business from the 
north side of the Ohio to Paducah, Ky., and points south, and vice 
versa. The landing at Brookport was almost immediately below those 
piles. When the Harth and the Kuttawa, with the raft in their front, 
approached the piles, the captains of the two boats united in informing 
J. A. Morgan, the président of the libelant, who was on the Harth, 
and accompanying the tow, that as the wind was blowing hard from 
the Illinois shore, and as it was late in the day, it would not be safe 
on that day to attempt to make a landing at Brookport below the piles, 
but that it would be better and safer to put into the Illinois shore in the 
"pocket" above the piles where the raft would be safe for the night, 
and insisted that this course should be pursued. The président of the 
libelant refused to agrée to this, and, stating that he would take the 
responsibility, directed the landing to be made at Brookport on that 
day, saying that he would get on libelant's gasoline launch, which was 
then approaching from Brookport, and would go ahead and make ail 
necessary arrangements for cables and ropes, of which he declared 
there was an abundant supply at libelant's mills at Brookport. Mor- 
gan, the président, soon afterwards boarded the launch which had 
corne for him. Acting under thèse directions of the président of the 
libelant, the steamers undertook to land the tow at Brookport, but 
were unable to do so, owing largely to the wind that blew from the 
Illinois shore. However, they came close enough in for very long 
ropes furnished and brought out by the libelant to be attached by its 
men to the raft, but, as the ropes were wire and would not "give," they 
pulled the raft apart, and a large proportion of the logs which com- 
posed it were lost. The libelant expended $150 for ropes in its subsé- 
quent efforts to save the logs, and in the course of those efforts it used 
the steamer Morgan, one of its own boats, and a derrick boat which 
it hired, for a period of 18 days, and in that way saved a large propor- 
tion of the logs which had been cast away when the raft was broken 
up. The value of the services of this steamer and derrick boat for 18 
days, though not very satisfactorily proved, the court finds was $35 
per day, a total of $630, which sum the court finds was the reasonable 
value of the services of the boat and crew for that period, and this 
sum, added to $150 paid out for ropes, makes a total of $780 ex- 
pended by the libelant in its efforts to save the logs. The logs which 
made up the raft were eut from libelant's lands located up the Ten- 
nessee river, and no very satisfactory testimony was offered as to their 
value there or as to the cost of getting them to Paducah. They were 
in large measure oak logs, but the testimony shows that a considér- 
able proportion — about one-third to one-half — of such rafts must be 
of light and cheaper timber (such as gum, poplar, etc.) to enable the 
raft to float at ail ; a raft made up exclusively of heavy timber like 
oak being certain not to fioat very long. In the raft were 1,604 logs. 
Of that number 1,123 were saved, and 482 were lost. Those lost con- 
tained 96,400 feet, and we find, ail things considered, that the value 
of it was $15 per thousand feet, or a total value of $1,446, which, 
181 F.— 18 
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added to the expense of tlie salvage, namely, $780, makes a total loss 
of $2,236. The libelant daims that the logs lost were worth more than 
$15 per thousand feet, but the court does not so find from the testi- 
mony. 

The libelant bases its claim to recover the loss from the respondent 
upon the assertion that the latter was négligent, first, in not dividing 
the raf t into two parts before undertaking to remove it ; second, in 
attaching the steamers to the rear of the raft ; third, in not attaching 
the raft to the steamers by tow lines of considérable length, so as to 
permit the floating of the raft at a safe distance from the sterns of 
the steamers ; fourth, in not taking the Kentucky shore after getting 
into the Ohio river; and, fifth, in not using due care in making the 
landing at Brookport. In cases like this négligence is the failure to 
use the reasonable care and skill which a prudent and experienced 
person should use under similar circumstances. The respondent, when 
it undertook the towage of the raft, became bound to transport it to 
Brookport, and safely to land it there, if by the use of ail reasonable 
care and skill it could do so, though it did not become bound to land 
the raft on February 20, 1909. But, although the libel avers and the 
answer admits that the respondent was a conimon carrier, that as mat- 
ter of law was not true, nor are the liabilities of a common carrier those 
which were incurred by the respondent under the towage contract in 
this case. The policy of the law forbids the conclusion that a contract 
for towage imposes the obligations of a common carrier or makes the 
person engaging to do the towing an insurer of the safety of the thing 
towed. This was definitely settled by the Suprême Court in the cases 
of The Syracuse, 12 Wall. 176, 20 L. Ed. 382, and The Margaret, 94 
U. S. 496-7, 24 L. Ed. 146. Many other cases hâve followed this rul- 
ing. Would a prudent and skill fui person hâve divided the raft before 
starting on the voyage when the Tennessee river was rapidly rising, 
is a question upon which the testimony is conflicting. It might dé- 
pend upon whether the flood in the river made immédiate removal im- 
perative. Should the steamers hâve preceded the raft, towing it by 
long lines attached thereto, or was it better to lash the boats and the 
raft close together, the latter in front, so that it could be pushed to- 
wards the Illinois shore, are also questions upon which the expert wit- 
nesses radically difïered. The captain of the Harth thought the latter 
was the better course under the circumstances — that is to say, better to 
get behind the raft and push it across the Ohio and directly up to the 
landing at Brookport, and, when that landing was approached from 
above, to allow the steamers again to put their sterns towards the mid- 
dle of the stream when they got opposite the landing, and then to flank 
the raft in to the landing — ^and several experts testified in support of 
the wisdom of the course pursued by the steamers. Probably a great- 
er number of the experts testified that the other course would hâve 
been better, and but for the immense flow of water out of the Ten- 
nessee river at the time and when it was rapidly rising we should say 
that probably it would hâve been better seamanship to hâve adopted the 
other course, namely, to hâve put the steamers in front with towlines 
of some length attached to the raft, and to hâve followed the Kentucky 
shore until the steamers could hâve proceeded directly across the Ohio 
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to the Illinois side to a point which would put them below Brookport, 
and then to hâve effected a landing there by heading upstream, and 
allowing the current to float the raft in to the shore by the time the 
steamers got to the landing. But the wisdom of this course may hâve 
depended upon the conditions on the Kentucky shore at the time, and 
it may be that the flood there produced by the sudden oncoming of the 
water from the Tennessee might hâve rendered that course less wise 
than the one actually pursued by the captain of the Harth who was an 
old and experienced steamboat man, and thoroughly acquainted with 
the rivers near Paducah, alike in their ordinary and in their extraor- 
dinary stages of water. 

But we think thèse matters need not be very especially considered, 
because, in fact, the steamers towed the raft in perfect safety past the 
Towhead Island and near to the Illinois shore and near to Brookport. 
However towed, the raft was perfectly safe until the attempt was made 
to land it, and it is what occurred on the Illinois side of the river that 
has claimed the very careful considération of the court. Without go- 
ing into détails, we think the steamers were in fault in trying to land 
on that day instead of taking the raft into the pocket or eddy above 
the piles, and there awaiting the return of daylight and a change or a 
cessation of the heavy wind that was blowing off the Illinois shore. 
The respondent, through its agents, had suprême control of that much 
of the situation (Transportation Line v. Hope, 95 U. S. 300, 24 L. 
Ed. 477), and it was hardly the exercise of due care and skill not to 
hâve controlled it even in the face of libelant's directions. And it may 
possibly be that the steamers were in fault also in remaining too close 
to the Illinois shore after passing Towhead Island and the piles in- 
stead of taking more sea room and thus be enabled to approach the 
landing head on. On the other hand, we are clear in the opinion that 
the owner of the raft was in even more fault when, through its prési- 
dent, who accompanied the tow, it interfered and directed the steamers 
to make the landing that afternoon at Brookport, and when later on 
it of its own volition so attached wire ropes to the raft as to break it 
to pièces. Thèse acts upon the libebnt's part appear to hâve been the 
proximate causes of the disaster, without which it might not hâve hap- 
pened, and were less excusable if, as some of the testimony tended to 
show, the raft was in bad condition when in the Tennessee. 

However, as both parties were in some fault (the comparative de- 
grees of which we need not consider), the only remaining inquiry is 
whether this is a case for dividing the loss. True this question is not 
in terms raised in the pleadings, but as it can cause no surprise in the 
légal sensé, in view of the cases we shall cite below, in the language of 
the Suprême Court in The Syracuse, 12 Wall. 173 (20 L. Ed. 382), 
"it is the duty of the court to extract the real case from the whole rec- 
ord and décide accordingly." The libéral rules of practice in admiralty 
cases allow this. For a long time almost every important case where 
such a division was adjudged was the simple one of collision, but in 
The Max Morris, 137 U. S. 1, and especially in what was said on page 
14 of the report (11 Sup. Ct. 29, 34 L. Ed. 586), the Suprême Court so 
broadened the rule as clearly to make it applicable to this case. Since 
that décision the courts hâve applied the rule in many cases other than 
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those of collision, for example it was so applied in The Frank and 
Willie (D. C.) 45 Fed. 494 ; The Nathan Haie (D. C.) 48 Fed. 698 ; The 
Julia Fowler (D. C.) 49 Fed. 277 ; The Serapis (D. C.) 49 Fed. 393 ; 
The J. & J. McCarthy (D. C.) 55 Fed. 85 ; The Cyprus (D. C.) 55 Fed. 
332; Vessel Owners v. Wilson, 63 Fed. 626, 11 C. C. K. 366; Smith 
V. City of Shakopee, 103 Fed. 240, 44 C. C. A. 1; The S. C. Hart (D. 
C.) 132 Fed. 536. 

We therefore conclude that the libelant is entitled to recover from 
the respondent one-half of the loss, namely, $1,113, with interest from 
this date until paid, The costs of the action are also adjudged to the 
libelant. 



LATCHTIMACKER v. JACKSONVILLB TOWING & WKECKING CO. 
(Circuit Court, S. D. Florida. April 20, 1910.) 

1. CotTETs (§ 353*) — Appeai^ and Ebeor (§ 977*)— Fedebal Courts— Pkoce- 

DURE— Motion for New Trial. 

In the fédéral courts, tlie rullng of the trial court on a motion for new 
trial is a matter of discrétion, not alfected liy the conformity statute nor 
the State practlce, and not revlewable, 

FEd. Note. — For other ca-ses, see Courts, Cent. Dig. § 933; Dec. Dlg. § 
353;* Appeal and Errer, Cent. Dig. §'3860; Dec. Dlg. § 977.*] 

2. Damages (§132*) — Personal Injuey— Excessive Verdict. 

A verdict for $10.000 to a plaintlff, 27 years old, with an earning capac- 
ity of $20 per month and an expectancy of 37 years, for a Personal injury 
necessitating the amputation of one arm ancl one leg, held excessive, and 
a remittitur reduclng It to $4,826 required to avold a new trial. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 372-385 ; Dec. 
Dlg. § 132.*] 

At Law. Action by Edward Ivatchtimacker against the Jacksonville 
Towing & Wrecking Company. On motion by défendant for a new 
trial. Motion granted conditionally. 

Thls is an action for Personal injnrles sustalned by the plalntifC, jjatchtl- 
macker, a seanian, engaged aboard the American barkentine Joséphine. The 
déclaration contained two counts with slight variation, alleging that the dé- 
tendant, the Jacksonville Towing & Wrecklng Company, so negllgently per- 
formed the towage service rendered the barkentine as to cause hls injuries. 
The alleged négligence conslsted in suddenly veering and pulllng the tow at 
right angles, eauslng the chock through which the hawser passed to part, al- 
lowlng the hawser to slip from the chock and catch the plaintlff Latchtimack- 
er between the hawser and the cathead, felllng him and breakingaleg and arm 
resulting in the amputation of both limbs. Défendant to this déclaration 
pleaded the gênerai issue and contributory négligence. The size "nd sufflcien- 
cy of the chock for ail ordlnary use both as to Its résistance to the hawser 
used and slze for a vessel of the tonnage of the Joséphine, 'yas claimed for 
the vessel. 

The plaintiff at the time of the injury was 27 years old, and had slgned 
aboard as an A. B. seaman, but it was In faet hls fii'st voyage at sea. His 
prevlous expérience conslsted of two years' work on eoal barges In and about 
Norfolk and Baltimore. The highest wages he had eommanded was $20 per 
month. His life expectancy was shown to be 37 years. The plalntifC at the 
time of the accident was standing forward of the hawser and chock, colllng 
Jib sheets under orders of the chlef mate. He had put one foot across the 
hawser to go aft, when looklng to the starboard slde he percelved the tug at 

'For other cases see saine topic & S numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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right angles to the vessel. Just at that moment the hawser parted the chock, 
and eaught him about the legs and he remembered no more. 

The defendaut's witnesses, ail shipmasters and experts testifled that the 
position occupied by tbe plaintifC around the hawser while the vessel was un- 
der tow was very dangerous ; that experieiiced seamen would not expose them- 
selves to danger so Imniinently llable from a parting hawser ; that there was 
no necessity for eoiliiig jib sheets or down hauls untll the vessel was placed 
at the dock ; that, when the pilot came aboard, he took charge, to the exclu- 
sion of the master, ot ail matters portai ning to the navigation of the vessel. 
It was shown that the plaintiff was engaged at the time and place of the ac- 
cident under orders from the mate. 

The surgeons who attended the plaintiff testifled to the necessity of the am- 
putations and plaintiflf's condition at the time. It was shown that the plain- 
tiff had been able to earn scarcely anything since bis injuries. The only évi- 
dence of suffering since leaving the hospital, where he remained for six 
months, was tbe plalntlff's own statement that he "suffered more or less still, 
and, when he walked too much, he could not sleep at night." Défendants pro- 
duced several witnesses, shipmasters, to show that there was nothing unusual 
in the manner of towlng the vessel at the place, and that it was sometimes 
necessary in order to turn the tow about to go at right angles in the manner 
described. The pilot on board the vessel at tlie time the plaintiff was injured 
testifled that he had warned the men, including the plaintiff, to get back and 
away as soon as the hawser was made fa.st Tbis, however, was contradicted 
by the plaintiffi's witnesses. The captain of the tug testifled that he had used 
his best skill in towing the barkentine into port ; that there was nothing un- 
usual in the manner of bringing the vessel around ; that he knew nothing of 
the accident to the plaintiff until he reached May port, but had slackened up 
for a moment when informed that the hawser had slipped, to allow the crew 
to replace it in the chock. 

John E. Hartridge, for plaintiff. 
N. P. Bryan, for défendant. 

SHEPPARD, District Judge (after stating the facts as above). 
This cause was tried to a jury on the 19th of April, and a verdict was 
rendered in favor of the plaintiff assessing his damages at $10,000. A 
motion for a new trial was entered, two grounds only of which I deem 
it necessary to consider, viz. : (1) That the verdict was contrary to 
the évidence ; (2) that the verdict was excessive. 

I hâve carefully reviewed the testimony and hâve considered the 
case at some length. In fédéral practice such motions are addressed 
to the Sound discrétion of the court, and are considered and disposed 
of independent of any state statute or prevailing practice in the courts 
of the state where the trial was had. The exercise of a judicial discré- 
tion on such motions is not reviewable in fédéral practice. The exer- 
cise of the court's discrétion is a rule of law established by the Suprême 
Court of the United States and is not controlled by the "confonnity 
act," not affected by any state statute on the subject. Fishburn v. 
Chicago, M. & St. Paul Ry., 137 U. S. 61, 11 Sup. Ct. 8, 34 L. Ed. 
585 ; Indianapohs Ry. Co. v. Horst, 93 U. S. 301, 23 L. Ed. 898. Nat- 
urally ail courts are reluctant to grant new trials, and for good rea- 
sons will not grant them unless it is reasonably clear that prejudicial 
error has crept into the record, and only after a review of the entire 
record the court is satisfied that there is error, or that there must 
hâve been in the minds of the jury some other élément than the év- 
idence, or that the jury misconceived the testimony, and made a mis- 
take. In either event, the responsibility of curing the mistake rests 
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upon the trial court, and, taking such view of it, the duty of the court 
is plain to see that justice does net miscarry. While I was not at ail 
clear at the trial that the plaintiff's own négligence in remaining in a 
place of known danger when it was apparent that the hawser might 
part, and that just such an accident as happened might occur at any 
moment, was not such contributory négligence as to preclude recovery, 
the conflict in the testimony as to plaintiff's position and movements 
preceding and concurring with the accident reduces the question of 
négligence to one of fact, which was proper to be determined by a jury. 
In this class of cases négligence only becomes a question of law to be 
taken from the jury, when the facts are such that fair-minded men 
could only draw from them the inference that there was no négligence. 
When because of conflicting testimony reasonable men might draw 
différent inferences as to the négligence charged it is a question of fact 
for the détermination of a jury. Having submitted then the question 
of négligence to the jury, their verdict as to the first ground of the mo- 
tion is conclusive. 

The only remaining ground of the motion necessary to be considered 
is whether the verdict is excessive. The serions importance of this 
question to the défendant appears when it is seen that, if a mistake has 
been made by the jury, it is susceptible of correction in no other way 
than by the court that tried the case on a motion for a new trial. The 
Suprême Court in more than one case has said: 

"Whether the verdict was excessive is not our province to détermine on 
wrlt of error. The correction of that error, If any were commltted, must be 
In the court below on motion for a new trial. The granting or refusai to 
grant a new trial Is not assignable for error hère." 

Précédents are numerous for granting new trials in personal injury 
cases where excessive verdicts hâve been given. Railroad Co. v. Win- 
ter, 143 U. S. 60, 13 Sup. Ct. 356, 36 L. Ed. 71. 

I hâve considered the testimony in view of the verdict rendered, 
and do not find that the évidence warranted a verdict for $10,000. 
Plaintiff's earning capacity was shown to be $20 per month, or $240 
per year. The plaintiff's life expectancy was shown to be 37 years. 
The court instructed tht jury, in connection with plaintiff's requested 
instructions for estimating damages, the rule established by the Su- 
prême Court of this state for estimating plaintiff's prospective losses 
in the future during his life expectancy for his diminished earning ca- 
pacity, that such future damages should be reduced to their présent 
value, and the présent value thereof only should be included in their 
verdict. Tested by this rule, the income necessary to produce an an- 
nuity of $240 per year for 37 years, plaintiff's life expectancy, would 
be $2,826.04. The sum allowed by the verdict placed at 8 per cent. 
which is the current rate in the vicinity of the trial, would yield 
$800 per annum, and this sum would exceed plaintiff's annuity based 
on his established earning capacity by $560 per year. There was 
no showing that the plaintiff incurred by reason of his injury any 
expense on account of board, nurse hire, or médical treatment, neither 
was there shown any wantonness or reckless négligence on the part 
of the défendant for which exemplary damages might hâve been 
awarded. The only other élément of compensatory damages which 
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the jury was authorized to estimate damages for would be for physic- 
al pain and mental sufïering, which were inséparable from the injury, 
and which would necessarily and inevitably flow from it. 

Mental pain which is separable from physical sufïering, such as fu- 
ture pain or mortification from a crippled condition, hâve been held to 
be toc remote and intangible to constitute an élément for which the ju- 
ry could allow damages. While it might be difficult to estimate the 
plaintiff's physical and mental pain, and while a wide latitude is allowed 
the jury in estimating for this élément, it should nevertheless be con- 
fined within reasonable limits, and not left to arbitrary adjustment. 
The estimate of $2,000 for mental pain and physical sufïering consé- 
quent upon and inévitable as a resuit of the injury would under the 
circumstances hâve been a reasonable and libéral allowance. There- 
fore, after due considération of the case, I hâve reached the conclusion 
that a verdict for $4,826 should not be set aside. Plaintiff therefore 
will be given the right to elect whether he will enter a remittitur for 
the excess of this amount or take chances on another trial. 

It will be ordered accordingly that if the plaintiff enters a remittitur 
in this case by the Ist day of June, A. D. 1910, in the sum of $5,174, 
judgment will be entered in bis favor for the sum of $4,826 and ail 
costs in his behalf expended to be taxed by the clerk of this court. 



FRETTS V. SHRIVER et al. 
(Circuit Court, N. D. West Virginia. July 28, 1910.) 

IHOUETS (§ 367*)— FEDERAL COUBTS— FOLLOWING STATE DECISION— RULE OF 

Propertt. 

A unanimous rlecision of ttie liigliest court of a gtate construlng a writ- 
ing relating to the sale of a vein of coal underlying land in that state, 
and holding it to be an option and not a contract of sale, establishes a 
rule of propert}', and wlU be followed by a fédéral court in construlng 
another contrac-t relating also to property in that state and Identical in 
terras. 

[Ed. Note. — For oUier cases, see Courts, Cent Dig. §§ 958, 959; Dec. 
Dig. § 367.* 

State laws as ruies of décision, in fédéral courts, see notes to Wilson 
V. Perrin, 11 O. C. A. 71, Hill v. Hite, 29 G. C. A. 553.] 

In Equity. Suit by A. E. Fretts against Lee R. Shriver and others. 
On demurrer to bill. Demurrer sustained. 

Goodwin & Reay and W. G. Bennett, for plaintiff. 
Elue & Dayton and S. F. Glasscock, for défendants. 

DAYTON, District Judge. Complainants on June 4, 1909, filed 
their original bill in this court, asking spécifie performance of what 
they allège to hâve been a contract of sale to them by défendants of 
the Pittsburg or River vein of coal underlying a tract of 230 acres of 
land in Monongalia county, W. Va. Jurisdiction is not questioned 
by reason of diverse citizenship, but défendants hâve interposed a de- 

•For other cases see same topic & S number in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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murrer to the bill, alleging, among other things, the contract in contro- 
versy to hâve been an option and not a contract of sale, and that the 
terms of the option were not conipUed with by plaintiffs, whereby it 
became void. The material part of the contract is as follows : 

"The said coal to be pald for as follows, at the rate of twenty-flve ($25.00) 
dollars per acre: One dollar on the signlng of thîs agreement and the bal- 
ance on payments as the party of the flrst part (the landowner) elects. 
The deed to be made for the above described tract of coal by the party of the 
flrst part, their heirs or assigns on 15 days notice In writlng by the party of 
the second part, his heirs or assigns. A good deed with gênerai warranty to 
be made whenever the unpaid pnrchase money is secured by bond with mort- 
gage on the premises. A failure of the party of the second part to make the 
flrst payment within thirty days from the above date shall render thls agree- 
ment null and void. The fnll amount for the above described coal is to be 
paid when deed Is made as above stated." 

This demurrer was very ably and exhaustively argued both orally 
and in briefs filed by counsel on March 33, 1910. By référence to the 
case of Tennant's Heirs v. Fretts et al. (W. Va.) 68 S. E. 387, it ap- 
pears that Peter Tennant on the same day that the contract hère bears 
date executed to Fretts a contract identical in terms with those above 
quoted, touching the same vein of coal underlying his farm of 163 
acres situate in the same county ; that subsequently his heirs instituted 
suit in the circuit court of Monongalia county against the two plain- 
tiffs in this cause, asking that such contract be declared void and the 
cloud thereof be removed from the title. To this bill, Fretts, one of 
the plaintiffs hère, appeared, demurred, and filed a cross-bill asking 
spécifie performance of the contract. On May 19, 1908, the circuit 
court of Monongalia county granted the relief to Tennant's heirs 
prayed for in their bill, and sustained a demurrer to the cross-bill of 
Fretts, and Fretts appealed. It is this appeal, determined by the Su- 
prême Court of Appeals of the state, decided June 11, 1910, to which 
we havé referred, supra. In the opinion the Suprême Court of Ap- 
peals, speaking through Williams, Judge, after quoting the terms of 
the contract as hereinbefore set forth, says : 

"It is impossible to construe the agreement so as to give efCect to ail of its 
provisions. Some of them irreconcilably eonflict with others. It flrst says, 
after reciting that $1 Is to be paid at the signing of the agreement, that the 
balance is to be paid as Tennant may eleet. Kelying on this clause, counsel 
for appellant insists that Fretts was not bound to make any payment, or 
tender of payment, until Tennant should elect how mueh, and when, it should 
be paid. But it also contains the further provision that Tennant was to 
make deed upon 15 days' notice in writing by Fretts, or his assignée, and 
that deed was to be made whenever the unpaid purchase money was secured 
by bond with mortgage on the premises. A mortgage, of course, could not be 
executed until Fretts, who was to become the mortgagor, had obtained title, 
and title was not to be conveyed until after Fretts had glven 15 days' notice 
to Tennant. No notice was ever given, and nothing was ever paid, except 
the $1. The foregoing provisions contradiet each other, and both cannot be 
glven efCect. But the clause providing for a forfeiture of the contract in the 
event Fretts did not make the cash payment within 30 days from its date we 
think clearly Indicates that the writing was considered by the parties as an 
option, and not as a sale, and that Fretts had 30 days In which to elect 
whether or not he would accept. It is true the writing does not speclfy the 
amount of the cash payment to be made in 30 days. The cash payment can- 
not refer to the $1, because that was expressly provided to be paid at the 
signing of the agreement. It must therefore uecessarily refer either to a 
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certain portion of tlie purcliase money, thc. amount of which was asreed on 
by the parties, but net expressed In writins, or it niiist refer to, and Inelude, 
tlie whole purcliase priée. It is uniiecessary for the puriiose of this case for 
us to décide wlietber it referred to tlie wliole, or oiily a [lart of tlie price, be- 
cause it follows tliat tlie faiUire of Fretts to malœ a teiider of It, wlietlier it 
was ail or a part, witliln the ;«) days, reiidered tlie contract void. If no cer- 
tain amount lu fact was agreed on to be paid wltliin 30 days, Fretts should 
hâve elected to pay tlie wliole jturclmse price. If he would avoid tlie effect of 
this forfelture <:lause; and, not iiaving doue go, ail bis rights under the 
«.greement ended. Courts of e(îuity do not as a rule enforce a forfelture, 
where there bas been a vested ri.;,'bt. But this rule does not apply to a case 
where the contract itself, under which the parties claim, contains an express 
provision forfeiting a right uiion the hapiieiiing of a certain contingency. 
Carney v. Barnes, 56 W. Va.. 581, 49 S. E. 423. 

"After this suit was brought, Allison assigned baclc to Fretts a one-half 
interest in the aforesaid agreement. Fretts appeared to the suit by counsel 
and demurred to the bill. Ailison made no appearance. The dcmnrrer was 
overruled, and Fretts flied an answer In the nature of a cross-bill, praying 
for spécifie exécution of the contract. PlaiiitifC demurred to the cross-lilll, 
and the court sustained it. This is right. It is évident tbat Fretts could not 
ohtain relief without niaking Allison a party. even assuming that bis cross- 
bill was nieritorious. The cross-bill, on its face, showed that Fretts and Al- 
lison were .iolutly interested in whatever rîghts were conferred by the con- 
tract, and Allison should bave joined in the application to the court for spé- 
cifie exécution, or, if Le refused to .loin, he should hâve Iteen made party 
défendant. In a suit to enforce a contract, ail persons interested in it .should 
generaliy be made parties. Waterman on Specif. Perf. § 5-5 ; Wilcox v. Pratt, 
125 N. Y. 688, 25 N. E. 1091; Woodward v. Clark, 15 Mich. 104. It was also 
proper to sustaln tlie deniurrer to the cross-bill, because its avernients did not 
entitle défendant to any relief." 

From this it clearly appears that the state court of last resort has 
determined that this contract must be construed to be an option and 
not an executory one for the sale of the coal. That being such option, 
the obligation was upon Fretts to comply with its conditions and to 
tender the purchase price or such part of it as had been agreed upon 
within 30 days, and, not having donc so, the option became null and 
void. The conditions hère are identical with those existing in the Ten- 
nant Case. This bill expressly charges that no part of the purchase 
price, save and except the $1 paid wîien the contract was signed, had 
ever been tendered or paid, because it is alleged the Shrivers "failed 
and refused to elect as to the time when the balance of said purchase 
money should be paid to them and the amounts of such payments." It 
cannot there fore be questioned that this décision in the Tennant Case 
establishes in the state of West Virginia "a rule governing the trans- 
fer and sale and affecting the title to and possession of property" as 
defined by Mr. Justice Miller in Bûcher v. Cheshire R. Co., 125 U. S. 
5.55, 8 Sup. Ct. 974, 31 I^. Ed. 795, which décision fédéral courts un- 
der ordinary circumstances ought to follow as held in many cases col- 
lated in Kuhn v. Fairmont Coal Co. (C. C.) 152 Fed. 1013. It is true 
that the fédéral courts are not absolutely bound to follow a single dé- 
cision of the state court of last resort, especially when such state dé- 
cision has been rendered since institution of suit in the fédéral court, 
as held by the Suprême Court in this same Ktihn Case in answering 
questions certified by the Circuit Court of Appeals to which the case 

had been appealed (815 U. S. 319, 30 Sup. Ct. 140, 51 L. Ed. ), but 

it is there distinctly held: 
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"Even In questions in whieh the fédéral court exercises Its own Judgment, 
the fédéral court should, for the sake of comity and to avoid confusion, lean 
to agreement wlth the state court if the question is balanced with doubt." 

That the question hère "is balanced with doubt" cannot be denied. 
The best évidence of this is the ability and sincerity with which able 
counsel hâve contended for différent and antagonistic constructions of 
this contract. As Judge Williams justly says, "It is impossible to 
construe the agreement so as to give effect to ail of its provisions." 
The fact, however, remains that the five judges of this state court of 
last resort hâve reached the unanimous conclusion that this contract 
was an option, and not one of absolute sale, and that a demurrer to a 
cross-bill containing substantially the same allégations and seeking the 
same relief as the bill hère does was properly sustained by the state 
circuit judge. I can see no reason why I should disagree with the judg- 
ment of thèse six leamed judges and assert an independent judgment, 
calculated only to create confusion, inequality, and uncertainty as ta 
property rights. 

L,et the demurrer be sustained, and, unless good cause be shown for 
amendment, the bill be dismissed, with costs. 



CENTRAL TRUST CO. OF NEW YORK v. THIRD AVE. R. CO. et al. 
(Circuit Court, S. D. New York. September 1, 1910.) 

Stkeet Railroads (§ 58*) — Receivees— Accountiwg. 

A pétition for an order directing the receiver for an insolvent Street 
railroad company to turn over to petitioners, who were the trustées un- 
der a mortgage given by another company, and the purchaser of the prop- 
erty under such mortgage, certain notes and claims held by the receiver 
agalnst third parties, claimed to be covered by the mortgage, denied ta 
await the resuit of an aeeounting between the receiver and the debtors, 
and also an aeeounting between the receiver and the trustée petltioner. 

[Ed. Note. — For other cases, see Street Railroads, Etec. IMg. § 58.*] 

In Equity. Suit by the Central Trust Company of New York 
against the Third Avenue Railroad Company and others. On pétition 
for an order against William W. Ladd, receiver of the New York City 
Railway Company. Pétition denied. 

See, also, 175 Fed. 154. 

Bowers & Sands, for complainant. 

Byrne & Cutcheon, for Pennsylvania Steel Co. 

Evarts, Choate & Sherman, for receiver. 

Bronson Winthrop, for Morton Trust. 

Masten & Nichols, for receivers of New York City Ry. Co. 

LACOMBE, Circuit Judge. This is a pétition by the trustée under 
the mortgage of the Third Avenue Railroad, which bas been fore- 
closed, decree entered, and the property sold to purchasers, the deed 
approved and delivered. Petitioner asks that certain promissory notes 
and claims held by the receiver of the New York City Railway Compa- 

•For other cases see same topic & § kcmbek lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



CENTRAL TRUST CO. V. THIRD AVE. R. CO. 283 

ny be turned over to petitloner. The situation will best be presented by 
stating the facts in connection with the Forty-Second Street, Manhat- 
tanville & St. Nicholas Avenue Railway Company. When receivers 
were appointed for the New York City Railway Company, they found 
in its possession a promissory note payable to its order on demand for 
$893,433.30, made by the Forty-Second Street Company and also an 
open account upon the bocks against the last-named company for 
$112,533.91. Thèse receivers filed and their successor Ladd, as re- 
ceiver, prosecuted a claim against the Forty-Second Street Company 
on the note and the open account. This company set up certain coun- 
tercharges. The master before whom thèse claims were prosecuted 
held that certain items of interest which figured in them should not be 
credited to the New York City Company, and that if thèse items of 
interest were deducted, there would be no balance of the claims in ex- 
cess of the countercharges, and therefore he dismissed the claims. 
The case being carried to the Circuit Court of Appeals, that court held 
that the New York City Company was entitled to the accruing inter- 
est as income, and that this indebtedness was not subject to the lien of 
the mortgage of which petitioner is trustée, and that during the period 
which elapsed from the date when the receivers of the New York City 
Company took possession until January 13, 1908, when the Forty- 
Second Street property was turned over to the receiver of the Third 
Avenue Railroad, the former receivers were entitled as officers of the 
court to claim any balance of open account in their own right, with- 
out any obligation to account therefor to the mortgagee (petitioner 
hère), because they were not bound by the covenant of the mortgagor. 
The cause was remanded to the master for final disposition — and the 
taking of further proof if required — in conformity with the décision, 
the Court of Appeals expressing the opinion that the claims might be 
disposed of without the necessity of another independent proceeding. 
That court also held that the New York City Company and its re- 
ceivers were "bound to account to the mortgagee" for the note and for 
the balance of open account down to September 24, 1907, when such 
receivers were appointed and took possession, the sole right of the 
mortgagee (the Central Trust Company, now petitioner) "being to en- 
force the covenant contained in the mortgage as to indebtedness of the 
controlled companies," of which the Forty-Second Street Company was 
one. This holding petitioner contends is équivalent to a direction that 
the note and the claim should be turned over to the petitioner (or its 
successor in interest) or to the receiver of the Third Avenue Railroad 
Company. I do not so understand the opinions of the Court of Ap- 
peals. Ail that is held is that supplemental to the accounting between 
the New York City receiver and the Forty-Second Street Company, 
which will détermine what proceeds, if any, shall be realized by the 
former, there shall be an accounting of said receiver with the mort- 
gagee to détermine what amount of said proceeds represents items 
which should under the coven"ants of the mortgage be accounted for 
to the mortgagee. Of course, on such later accounting whatever dé- 
fenses, if any, the New York City Company or its receiver might hâve 
to a claim founded on such covenants could be proved and availed of, 
and the various creditors of the New York City Railway Company and 
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of the Metropolitan Company could hâve their day in court. It is 
conceivable that no proceeds whatever may corne to the hands of the 
New York City receiver from the Forty-Second Street Company, 
which is itself in the hands of a receiver and about to be sold under 
foreclosure. If there are no proceeds realized, there will be nothing to 
account for. 

The petitioners Wallace and others bought the property of the Third 
Avenue Railroad Company at sale under foreclosure of the mortgage 
under which petitioner is trustée. They contend that such purchase 
included this note and balance of open account, that they own the same, 
and they pray that possession thereof be delivered to them. Neither 
the note nor the balance on open account is mentioned or described in 
the bill of foreclosure, or in the amended or supplemental bill, or in 
the decree of foreclosure and sale. The spécial master's deed, howev- 
er, purports to convey "any and ail rights, titles, lien or interest which 
the trustée (under the mortgage) has in and to" the promissory note 
made by the Forty-Second Street Company for $893,433.30 and "ail 
right, title, lien or interest of said trustée in and to any book accounts 
and claims which may exist against said last-mentioned company in 
favor of the New York City Railway Company or its receivers or 
receiver." Without now expressing an opinion as to the effect of fail- 
ure to include thèse items of property specifically in the bill and de- 
cree, the court is satisfied that the purchasers are entitled to appear 
and be heard on the accounting between the Forty-Second Street Com- 
pany and New York City Railway receiver, so that they may submit 
whatever they may be advised in the way of évidence or argument to 
induce the master to find a balance in favor of such receiver so that 
their "interest" therein, if any, may become of some real value. 

Further détails as to the situation hère presented will be found in 
décisions of this court (Barber Asphalt Paving Co. v. Forty-Second 
St., M. & St. N. Ave. Ry. Co., 170. Fed. 1022 ; Id., 175 Fed. 154) and 
the Circuit Court of Appeals. 

This pétition includes a prayer for relief similar to that asked for 
in the case of the Forty-Second Street Company in respect to notes of 
the following companies : Dry Dock East Broadway & Battery, Union 
Railway, Kingsbridge, Westchester Electric, and Yonkers — and also ; 
in respect to claims against said last-named companies and against the 
Southern Boulevard and the Tarrytown, White Plains & Mamaroneck 
Companies. In the case of none of thèse companies hâve proceedings' 
before the spécial master been carried so far, and in some, apparently,i 
they hâve not been begun ; but it is understood, at least the record now 
submitted shows nothing to the contrary, that the situation and the 
questions of fact and law which will arise thereon are substantially 
the same as in the case of the Forty-Second Street Company. A sim-' 
ilar disposition should therefore be made of the pétition as to thèse 
other notes and claims. 

The prayer of the pétition to turn over thèse notes and book ac- ' 
counts to the trustée under the Third avenue mortgage, or to the pur- 
chasers at foreclosure sale, or to the receiver of the Third Avenue 
Railroad is denied. 
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PBN^tSYLVANIA STEEL CO. et al. y. NEW TORK OITY RT. 00. et al. 

(Circuit Ctourt, S. D. New York. August 24, 1»10.) 

Nos. 2-9, 2-33, 2-149, 3^37. 

Stkeet Railboads (§ !58*)— Cbeditoes' Suits— Intervention by Stockholdebs. 

Where the assets of an iusolvent street raiiroad conii^any are beiiig ad- 
minlstered by a court of equity in creditors' suits, and a committee of 
minority stockliolders bas been perniitted to intervene on belialf of the 
stockholders represeiited and ail others who uiay choose to join, to war- 
rant the subséquent granting of leave to intervene to a second committee 
representing other minority stockholders whose interests are the same, 
some substantial reason should be shown why they are not, or cannot be, 
properly and adequately represented by the committee and counsel al- 
ready in the case. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 58.*] 

In Equity. 

Suits by the Pennsylvania Steel Company and another against the New 
York City Raihvay Comp.nny and others, the Morton Tl'ust Company against 
the Metropolitan Street Raihvay Company and others, the Guaranty Trust 
Company against the Metropolitan Street Kailway Company, and the Jlorton 
Trust Company against the Metroy>olitan Street Railway Company and oth- 
ers. On pétition for leave to intervene. Pétition denied. 

Byrae & Cutcheon, for Pennsylvania Steel Co. 

Davies, Stone & Auerbach, for Guaranty Trust Co. 

James L. Quackenbush, for New York City Ry. Co. 

J. Parker Kirlin, for Metropolitan St. Ry. Co. 

Masten & Niehols, for receivers of Metropolitan St. Ry. Co. 

Dexter, Osborn & Fleming, for receivers of New York City Ry. Co. 

Bronson Winthrop, for Morton Ttust Co. 

LACOMBE, Circuit Judge. This is a pétition by George L. Dege- 
ner and four others as a committee under an agreement signed by cer- 
tain minority stockholders of the Metropolitan Street Railway Com- 
pany to secure mutual benefits, relief, and protection. The agreement 
was entered into on December 16, 1907, and bas been signed by 40 dif- 
férent holders, owning upwards of 5,000 shares of stock. No prior 
application to intervene in thèse suits bas been made by thèse peti- 
tioners. It is nowhere stated that the agreement permits other stock- 
holders to corne in and unité with the présent signers, but it may be 
âssumed that such is the case. The Metropolitan Company opposes 
the application, but since the interests of individual stockholders are 
not always the same as those of a corporation, which may be domi- 
nated by some majority owner, such opposition is not persuasive. In 
this case the Interborough-Metropolitan Company owns a large ma- 
jority of the stock. An affidavit has been filed on behalf of the com- 
mittee of minority stockholders, known as the "Waterbury Commit- 
tee," in which it is stated that such committee makes no objection to 
this pétition. Ail the parties to thèse four actions bave received no- 
tice of this application, but no one appears to oppose except the Far- 
mers' Loan & Trust Company. That circumstance, however, is by no 
means determinative of this motion. The matter of intervention was 
considered nearly 2>4 years ago. At that time application was made 
by an individual and by two différent groups of persons, ail stockhold- 
ers of the Metropolitan Street Railway Company, and ail asking to be 

•For other cases see same toplc & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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allowed to întervene in the litigation. In disposing of thèse applica- 
tions it was tlien said: 

"It is not the practice In this court to allow Individual Intervention where 
there are many persons whose Interests are identical. If the man with 50O 
shares were allowed to Intervene, It would be dlfllcult to flnd an excuse for 
refusing a like privilège ta the nian with 300 while his neighbor with 600 
would hâve to be let in, and there would soon be a multitude of counsel ail 
on the same side. Where, however, application is made on behalf of a group, 
relatively large, in numbers and holdings, and which offers to take in ail oth- 
ers having like Interests, the application is usually granted." Pennsylvania 
Steel Company v. New York City Railway, 160 Fed. 222. 

Individual application was therefore denied, but a stockholders' pro- 
tective committee (Waterbury committee) representing at the time 
nearly 18,000 shares was allowed to intervene, upon its assurance that 
it would take in ail others similarly situated. How many hâve since 
joined does not appear, but the majority owner has hot. The court 
further said: 

"Counsel for the flrst-named petltioner o'bjects to jolning this committee 
on the ground that he does not think it will efficiently represent the interests 
of the stockholders, although no évidence warranting such conclusion is pre- 
sented. If a group of stockholders shall hereafter appear relatively large In 
numbers and amount of holdings, and shall show that the committee now ad- 
mitted is not efficiently attending to the Interests of stockholders, or that its 
policy and action in specifled particulars are not in accord with the views of 
a substantial mlnority of the stockholders, the proprlety of admltting a sec- 
ond committee of Metropolitan stockholders will be considered." 

This pétition whoUy fails to meet the requirements specified in this 
quotation. It is asserted that the petitioning stockholders hâve an in- 
terest in and claim to the proceeds of the fund recently realized by the 
receiver of the New York City Railway Company through settlement 
of two actions against the Metropolitan Securities Company and oth- 
ers "in some respects différent from those of the stockholders of the 
Metropolitan Street Railway Company represented by Waterbury com- 
mittee." But nowhere is there any statement of what the différence is. 
The proposition that some stockholders hâve "interests and claims" 
différent from other stockholders similarly situated is so extraordinary 
that its mère assertion without giving particulars amounts to nothing. 
It is stated on information and belief that the Waterbury committee 
acquiesce in the view that the stockholders are fully represented by the 
Company and its receivers. No proof of this is offered, and, in the 
absence of proof, the création and intervention of that committee 
shows the contrary. So, too, mère vague statements that the policy 
of the one committee is différent from that of the other, without dis- 
closing in what respects they differ conveys no information. 

The single fact which is set forth definitely as a ground for granting 
the relief is the f oUowing : When the court heard ail the persons in- 
terested (whether parties or not) on the question whether or not the 
receiver of the New York City Railway Company should accept the 
offer to compromise the two actions above referred to, the petition- 
ing committee appeared by counsel, and asked that ail questions re- 
lating to the proceeds of the compromise be reserved, and that stock- 
holders of the Metropolitan hâve an opportunity to be heard as to the 
disposition of such proceeds. The request was whoUy unnecessary, 
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no question as to disposition of the proceeds was under discussion, no 
one was asking for any order which wôuld in the slightest degree af- 
fect any one's claim or interests, and the order proposed expressly re- 
served the rights of ail parties to the causes, which, of course, included 
the stockholders, since they hâve intervened by a committee which of- 
fers to take in any one who chooses to corne. The word "stockhold- 
ers" was inserted by the court at request of counsel for petitioners, 
for the reason that it was harmless, although wholly superfluous. The 
circumstance that counsel for the Waterbury committee did not on that 
occasion make a similar unnecessary request cannot be held sufficient 
proof of such a "différent policy" as would require the injection of a 
second committee of minority stockholders into thèse litigations. 

It is further contended that the Waterbury committee's view of its 
own position is that it represents only its depositing stockholders, and 
does not feel called upon to protect the rights of other shareholders. 
There is nothing to show that such is the "view" of that existing com- 
mittee of minority stockholders ; moreover, their "views," whatever 
they are, are unimportant. They cannot "protect" their own rights 
without protecting the rights of other shareholders. When the cause 
is once in a court of equity, the race of dihgence between persons 
similarly situated ceases. Whatever advantage the action or the ar- 
guments of this committee may secure for its depositing stockholders 
will inure equally to the benefit of ail other stockholders similarly 
situated. 

Upon the record now before the court, the pétition is denied. 



THE TENNESSEE. 

(District Court, D. Rhode Island. July 9, 1010.) 

No. 1,227. 

Coi/LisioN (§ 69*) — Stbameb and Anciiored Barge— Fault of Moving Ves- 

SEL. 

A collision at night between a steamer entering the port of Providence, 
K. I., and a coal barge anciiored in tlie upper harbor near the west side 
of the dredged channel In a customary and proper place, held due solely 
to the fault of the steamer in lieing too near the west side of the chan- 
nel and going at too great a speed. 

[Ed. Note. — For other cases, see Collision, Cent Dig. §§ 87-90; Dec. 
Dlg. § 69.*] 

In Admiralty. Suit by the Staples Coal Company, as owner of the 
coal barge Norton, against the steamship Tennessee. Decree for 
libelant. 

Frank Healy, for libelant. 

Bassett & Raymond, for claimant. 

BROWN, District Judge. The libelant's coal barge Norton, 163 
feet long, while anchored in the upper harbor of Providence, R. L, at 
about 5 :50 or 5 :5o o'clock on the morning of December 29, 1909, was 

•For otter cases see saine topic & § numeeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



288 181 FEDERAL EBrOETER. 

struck by the steamship Tennessee, 245 feet long, coming in on her 
regular trip from New York. 

The barge was anchored, according to the libelant's contention 250 
to 300 feet, and according to the claimant's contention 300 to 350 feet, 
southeasterly from the City Dock, so called. According to the pré- 
pondérance of testimony she was heading northeast or east-northeast, 
and tailing well over toward the westerly side of the channel or 
dredged basin. This v/esterly side of the channel or dredged basin is 
a customary anchorage for coal barges, having been designated by the 
harbor master of the port of Providence for the anchorage of barges, 
and being well known as the customary place of anchorage to those 
in charge of the Tennessee. 

That the Norton was anchored in a proper location, and as close as 
practicable to the westerly line of the dredged channel or basin, is well 
established by the testimony of several well-known towboat captains, 
by the harbor master, who testifies to locating the anchorage of the 
barge by ranges some two hours after the collision, and by other en- 
tirely reliable witnesses. 

The Norton was struck on her starboard quarter, 10 or 15 feet from 
her stern, and her deck was eut into about 15 feet, and she received 
other injuries, ail indicating a considérable speed on the part of the 
Tennessee at the time of collision. 

According to the testimony of the officers of the Tennessee, just be- 
fore the impact her helm was put hard to starboard in an attempt 
to pass the stern of the barge. 

It is apparent that the Tennessee was much farther over to the west- 
erly side of the channel than was necessary. There was abundant 
room for her in mid-channel, or to the easterly side of the channel. It 
is contended for the claimants that the collision was the resuit of in- 
évitable accident and that the Tennessee could not hâve avoided the 
accident because of a fog or haze. That there was some haze at the 
time is quite probable ; but it is very questionable whether it was suffi- 
cient to hâve prevented a timely discovery of the barge, had there been 
due diligence in maintaining a lookout. But, assuming that the fog 
was thick, this but emphasizes the négligence of the Tennessee in pro- 
ceeding to lay a course from Sassafras Point so close to the westerly 
edge of the dredged channel and so close to the usual location of bar- 
ges at anchor. 

The testimony from the Tennessee as to her speed is far from satis- 
factory. Her master testifies that she was not making more than three 
knots just before the collision, but upon the entire testimony I am 
unable to find that the Tennessee had varied the ordinary speed with 
which she goes to her dock on clear mornings. 

I am of the opinion that the Norton was entirely without fault in 
the matter, and that the collision was due entirely to the négligence of 
the Tennessee. 

A decree may be entered for the libelant. 
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HATES V. CANADA, ATLAKTIO & PLANT S. S. CO., Limited. 

(Circuit Court of Appeals, First Circuit August 30. 1910. )j 

No. 868. 

1. Corporations (§ 308*) — Officers — Rtght to Salary. 

By tlie common law relating to corporations, neither the prpsldont tior 
any director is eutitled to <any salnry unless tliere is an authoritative 
vote granting it and establistiing tlie amount of the same. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1334-1X19 ; 
Dec. Dig. § 308.*] 

2. Corporations (§ 208*) — Meetings or Directors and Committees — Notice. 

In tbe absence of any statute, by-law. or practice of a corporation flx- 
Ing the time or method of calling meetings of the executive committee 
or board of directors, a reasonable notice is necessary to the validity of 
such meetings ; and two members of an executive committee calling at 
the oflice of the third and stating that there would be a meeting of the 
committee, and calling it to order at once, does not constitute such no- 
tice, unless there was some emergency which justifled such action. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 1296-1299; 
Dec. Dig. § 298.*] 

3. Corporations (§ 299*) — Management bt Officers— Powebs of Executive 

Committee — Construction or Bt-Law— "FuLi Powers." 

The Canadian joint-stoclj companies act provides that the affairs of a 
corporation shall be managed tiy a board of directors, who, in the ab- 
sence of other provisions in a spécial act or in by-lavs-s, shall elect the 
président It also provides for by-laws regulating the number of direct- 
ors, etc., and the appointment, functions, duties, and removal of ail 
agents, officers, and servants, and their rémunération. The charter of a 
corporation organized thereunder provided for the appointment by the 
directors from among their number of an executive committee with such 
powers as the by-laws should deflne, and a by-law provided that the di- 
rectors should annually appoint from their number two directors, "who 
with the président shall form an executive committee, and said commit- 
tee shall bave full powers of the board of directors when said board Is 
not In session." Held, that such "full powers" were limited to the con- 
duoting of the ordinary business opérations of the corporation and did 
not Include the gênerai powers of the board of directors under the stat- 
ute to amend the by-laws, change the number of members of the commit- 
tee, remove a member by a majority vote, or to appoint or remove officers 
and flx their salaries. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1333 ; Dec 
Dig. § 299.*] 

4. Corporations (§ 298*) — Meetings op Directors — Sufficienct of Notice. 

Notice of a meeting of the directors of a corporation, which was held 
on the next day after the notice was served, at a place 24 hours distant 
by rail from the place of service on a director, held InsufRcient, and the 
action at such meeting inimical to the interests of such director, who 
was a large stockholder, illégal and not binding. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1296-1299; 
Dec. Dig. § 298.*] 

6. Corporations (§ 308*) — Compensation of Officers^Mode op Fixing. 

A corporation authorlzed by statute to adopt by-laws fixing the com- 
pensation of its officers cannot fix such compensation by a mère resolu- 
tion of its directors. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1338; Dec. 
Dig. § 308.*] 

*For other cases see eame toplc & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
181 F.— 19 
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In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Action by the Canada, Atlantic & Plant Steamship Company, Lim- 
ited, against Alfred S. Hayes. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

Hurlburt, Jones & Cabot, for plaintiff in error. 
William M. Richardson, for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. In this case the Canada, Atlantic & 
Plant Steamship Company, Limited, called herein the "plaintiff," 
brought suit in the Circuit Court against Hayes, called herein the "de- 
fendant." The plaintiff is a Canadian corporation. Hayes was a di- 
rector in the corporation and président thereof. Claiming a salary as 
such président, he secured payment thereof, and this suit was brought 
to recover the same on the ground that no salary was legally estab- 
lished. The corporation also sued to recover $506.33, paid Hayes for 
rent of a room at Boston. The purpose of the room is not stated. The 
corporation secured a verdict and a judgment for both sums, and Hayes 
sued out this writ of error. The case turns on the propositions that an 
executive committee of the directors first attempted ineffectually to fix 
the salary and to direct the payment of the $506.33, and that thereaft- 
erwards some of the directors undertook ineffectually to ratify the ac- 
tion of the executive committee. As to the $506.33, the judgment was 
that neither the notices for the alleged meetings of the executive com- 
mittee nor that for the alleged meeting of the directors were sufficient 
in law, and that, therefore, both meetings were invalid. The executive 
committee consisted of Hayes, Director Perry, who objected to the 

Çroceedings, and another director who acted throughout with Hayes. 
'he court submitted the question of the sufficiency of notice of the first 
meeting of the executive committee to the jury, under instructions 
which we will describe; So far as the meeting of the directors was con- 
cerned, the court ruled as a matter of law that it was not legally called. 
Also with référence to the salary in question, the court appears to 
hâve held that it could only hâve been fixed by the by-laws ; and, find- 
ing that there was no formai "by-law," it to that extent, for that rea- 
son, also, directed verdict for the corporation. The défendant claimed 
that any vote in the usual form answered for the word "by-law" ; but 
we think that the salary of the président could not hâve been in any 
way established except by the board of directors, and that, as no meet- 
ing of that board was legally called, it foUows that no salary could 
hâve been legally fixed. 

We should say at the outset that there was no évidence that there 
was any practice of the corporation, or any by-law, or statute, fixing the 
time or method of calling meetings of either the executive committee 
or directors; neither was there any évidence that the common law of 
the domicile of the corporation is différent from the common law as 
known in the United States. 

We should hère observe, for the gênerai purposes of this opinion, 
that, so far as appears in this record, the law of the domicile of the cor- 
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poration is the common law established alike in the United States and 
in England, in that neither the président nor any director of a corpora- 
tion is entitled to any salary unless there is an authoritative vote grant- 
ing it and establishing the amount of the same. 

We also should observe hère that we perceive nothing in the rec- 
ord which exhibits any claim on the part of Hayes that he was entitled 
to recover the $506.33, or any part thereof, on quantum meruit. Cer- 
tainly, so far as the case has been brought to us, he relies entirely both 
for this and his salary on the alleged action of the executive committee 
and that of the board of directors. 

There were tw^o alleged meetings of the executive committee; one 
on June 6', 1904, and one on June 24, 1904. The court instructed the 
jury with référence to that of June 6, 1904, that the notice must be rea- 
sonable ; and it ruled further as a matter of law, as was claimed by the 
corporation, that it was not such a reasonable notice that, under the 
circumstances of this case, two members of the committee came into 
the office of the third and said : " We are going to bave a meeting right 
away, and the meeting will corne to order !" There was évidence suffi- 
cient to go to the jury on the proposition whether this claim was a just 
one. On the other hand, there was some évidence offered by Hayes 
that there had been a day's notice of the proposed meeting. The court 
instructed the jury that, if a day's notice was given, it was sufficient. 
The jury found in favor of the corporation on thèse rulings. The 
rulings were correct; and there was sufficient évidence pro and con 
to disenable us from interfering with the jury's finding of fact on this 
issue. Of course, there may be circumstances involving an emergency 
where a notice for an immédiate meeting might be justified; but there 
was no emergency of that nature hère. So far as the executive com- 
mittee is concerned, there was, therefore, no légal meeting on June 4th. 

It seems hardly necessary to cite authorities to sustain the rulings 
of the Circuit Court on the questions of law involved in référence to 
îiotifying for the meetings of the executive committee. The analogy 
is to be found in the rules with référence to notifying for meetings of 
directors. The most noticeable exception in favor of usages dispensing 
with notice is in regard to meetings of directors of banks of discount 
held in regular business hours, of which an example is found in Amer- 
ican Exchange Bank v. First National Bank, 82 Fed. 961, 974, 27 C. 
C. A. 374, decided by the United States Circuit Court of Appeals for 
the Ninth Circuit on October 4, 1897. Convenient collections of au- 
thorities showing that a notice for a reasonable length of time is ordi- 
narily required are found in 7 Thompson on Corporations, 7130 and 
séquence, and 3 Cook on Corporations (6th Ed.) 2253. 

The action of the executive committee at the alleged meeting of 
June 4th was intended to be reaffirmed at another alleged meeting of 
the committee on June 24th ; but June 4th Hayes and Gale undertook 
uniawfully to remove Perry from the executive committee, and to re- 
duce the number of the committee to two, although it had been fixed 
by the corporation by-laws at three. Consequently, it is admitted by 
Hayes that Perry received no notice whatever of the meeting of June 
24th. Therefore that meeting needs no further considération. 
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We might leave the case hérc, but it is perliaps better to open the 
record in some respects quite fully. The charter provides as follows: 

"(2) The dlrectors iiiny anniially appoint from among themselves an exec- 
Htive committee, toi- sncli purposes and witli such powers ancl dutles as the 
directors or by-laws détermine; aud the président shall be ex officie a member 
of such executive committee." 

The formai by-laws of the corporation provides as follows: 
"Sec. 8. The directors shall annually appoint from among themselves two 
directors, who, wlth the président, shall form an executive committee, aud 
said committee shall hâve full povi'ers of the board of directors when said 
board is not in session." • 

Section 8 is expressed literally in very broad terms, in that it pur- 
ports to vest the committee with the "full powers" of the board of di- 
rectors. Hayes maintains that this expression "full powers" has no 
limitation whatever, while a true construction limits it to the ordinary 
business opérations of the corporation. It must be so limited, as we 
wiil see on further examination of the charter and by-laws. Also, al- 
though Perry had a majority interest, absolute or contingent, and was 
the treasurer of the corporation, and aithough it appears that the pro- 
ceedings attempted at the alleged meetings of the executive committee, 
and of the directors, were hostile to his interests in a fundamental way, 
and to such an extent as to deprive him of the treasurership, and ai- 
though alsoit is said that ail this does not bear directly on the case, 
nevertheless we should exhibit what was attempted to be donc by Hayes 
and Gale, for the purpose of showing in a concrète way that it is not 
tolerable that the by-law in question should hâve the construction which 
Hayes claims for it. 

The Canadian joint-stock companies act (32-33 Victoria, chapter 13) 
directs that the affairs of a corporation shall be managed by a board oi 
directors, and that, in the absence of other provisions in a spécial act 
or in the by-laws of the company, the directors shall elect the prési- 
dent and shall regulate the allotment of stock, and the forfeiture of 
stock for nonpayment, and the transfer of stock. It also provides, 
among other things, for by-laws regulating the number of the directors, 
their term of service, the amount of their stock qualification, and their 
rémunération, if any, and "the appointment, functions, duties and re- 
moval of ail agents, officers and servants of the company, the security 
to be given by them to the company and their rémunération." In addi- 
tion to the above we hâve already quoted the by-law under which the 
executive committee was constituted, in effect that the directors should 
annually appoint from among themselves two directors who with the 
président should constitute such committee. 

Hayes and Gale, at the alleged meeting held on June 6, 1904, under- 
took to transact the following matters : They removed Perry from his 
office of treasurer and appointed Gale in his place. They directed pay- 
ment to Hayes of the salary, and of the $oOG'.33, in dispute, aithough 
his salary had never before been fîxed or authorized. They fixed an 
annual salary for Gale as managing director at $1,854.20. They 
amended the by-laws so that spécial meetings of the shareholders could 
be called only by the président. They amended, as we bave said, the 
by-law establishing the executive committee so that the committee 
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should consist of only one director besides the président ; and they 
amended the by-law providing for meetings of the directors se that 
they could be called only by the président. 

It is not worth while to follow ail through the meeting of the execu- 
tive committee held June 24, 1904. A crucial matter which we need in 
this connection is that ail the proceedings were in the pecuniary inter- 
ests of Hayes and Gale, and they were the only persons who were 
voting in relation thereto. Thèse two persons, when they undertook 
to amend the by-law by virtue of which they were constituted a commit- 
tee, 80 tied up the corporation that no spécial meeting of the stockhold- 
ers or directors could be called except by one of themselves; that is, 
the président. In other words, they proceeded in such a way that, if 
their action had been effectuai, the two men, acting in their own pe- 
cuniary interests, would hâve absorbed the entire powers of the corpo- 
ration for an indefinite period. The Iwo also assumed by implication 
the power of issuing stock, thus shutting out, if they saw fit, the possi- 
bility of the existing shareholders obtaining control of the stock at any 
meeting thereof which any of them might find some légal method of 
calling. It is certainly intolérable to maintain that the words "full pow- 
ers," in the provision for the appointment of the executive committee, 
practically divested the directors of ail their functions, and built up a 
new foundation for it in lieu of that formally established. Such an 
assumed absorption of the powers of the creator by the created is too 
absurd to receive the approbation of any court of law. We recite thèse 
facts because they exhibit in a concrète way, by illustration, the impos- 
sibility of giving force to the words "full powers" in the by-law re- 
ferred to except with limitations restricting them to the ordinary busi- 
ness transactions of the corporation. Having in mind that neither the 
président nor any director of a corporation is entitled to compensation 
for his services without some spécial provision of statute, or some ac- 
tion of the stockholders or other directors, and having in view the lim- 
itations necessarily implied for the reasons we bave stated, we must 
hold that the matter of such compensation was specifically retained for 
the Personal action of the directors by the particular enumeration there- 
of, notwithstanding that there were other powers, of a gênerai nature, 
which might well hâve vested in the executive committee, which would 
fully satisfy the call of the words "full powers." 

The gênerai offices of the corporation, including that of the treasurer, 
were at Boston. Perry, Hayes, and Gale ail resided there. Perry also 
had a summer résidence at Rockland, about an hour and a half distant 
from Boston by rail. The time by rail from Boston to Halifax was 
approximately 24 hours, provided ail connections were made and there 
were no delays. On Thursday, June 30th, Hayes, as président, called 
a meeting of the directors to be held at Halifax at 11 o'clock on Satur- 
day, July 2d. Perry did not attend this meeting, but a quorum did. 
It was there voted to confirm the alleged proceedings of the executive 
committee. Then the meeting adjourned to Monday, July 4th, at 11 
o'clock. At that meeting the record of July 2d was reâd and con- 
firmed. There was thus only one meeting of the directors, notwith- 
standing Hayes says there were two, one on July 2d and one on July 
4th. Hayes testifies that, on June 30th, he prepared a notice to Perry 
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of the meeting- of the directors on Saturday, July 2d, and to fiimself 
leaving Boston at 7 o'clock p. m. on Thursday, June 30th. The tram 
was due at Halifax at 8 :46 p. m. the next evening. It also was possi- 
ble by leaving Boston at 8 o'clock on Friday, July Ist, to reach Halifax 
at 5 minutes past 9 on Saturday morning, two hours before the meeting 
was to be held. Hayes left the notice with his own clerk, as he says, 
to deliver it next morning, July Ist. The clerk testifies that the notice 
was called to his attention on July Ist, between 10 and 11 o'clock in 
the morning, that he called up Mr. Perry's office several times without 
finding him, and then sent a messenger to his résidence at Rockland 
with a copy of the notice. On this statement, it seems impossible that, 
by any method of transportation, Perry could hâve reached Halifax 
in season for the meeting on Saturday, July 2d. Hayes, not finding 
Perry on the train en route to Halifax, undertook to adjourn the meet- 
ing from Saturday to Monday, and telegraphed a notice to Perry to 
that effect; yet there were not two meetings, but only one. If t!ie no- 
tice for the 2d day of July, when the important business was transactedj 
was insufficient, that insufficiency could not be cured in the way at- 
tempted. The court held that the notice was invalid, and that, there- 
fore, the meeting was invalid, and clearly that ruling was correct, as 
there was no emergency. The resuit would hâve been the same even 
if the gathering of July 4th should be regarded as a new meeting. 

With référence to ail thèse proceedings, however, Hayes claims that 
there was a waiver by Perry, alleging: First, that he was présent at 
the first meeting of the executive committee, and allowed things to go 
along until they concerned him, and then he withdrew; and, second, 
that, on the rule of Browne v. La Trinidad, 37 Ch. D. 1, decided Octo- 
ber, 1887, Perry waived the lack of formai notice because he did not in- 
stantly protest in référence thereto. 

Browne v. La Trinidad is far from reaching this case. It is easily 
supported on the common rule that, in running back to find a basis for 
transactions, we fînally reach a point where what occurs must be ac- 
cepted as de facto sufficient, or as involving a mère irregularity too re- 
mote to be considered. The irregularity in Browne v. La Trinidad was 
not in the fact that no notice was given of the meeting at which busi- 
ness was transacted, but the lack of notice related only to the prelimi- 
nary meeting at which the meeting of importance was called. The 
State of Wyoming Syndicate, L. R. [1901] 2 Ch. Div. 431, 437, points 
out this peculiarity, where it says in substance that. except for this, the 
learned judge might apply the principle of Browne v. La Trinidad. 
Therefore we can lay that décision aside so far as the irregularity of 
the notice was concerned. 

However, as we hâve said, Hayes makes a second proposition, name- 
ly, that, applying the further rule of Browne v. La Trinidad, Perry 
waived the shortness of the notice because he did not immediately pro- 
test against it before going into the meeting, and because he in fact 
sat in the meeting at its opening. Thèse propositions involved ques- 
tions of fact for the jury, and were to be raised by Hayes in avoidance 
of the other fact that the meeting was not properly notified. If he re- 
lied on thèse propositions, it was his duty to request the court to frame 
an issue for the jury with regard to them. By this we do not mean a 
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formai issue ; but he should hâve asked fhe court to submit them to the 
jury, and to sum up in référence to t^iem. This he did not do, so 
that no exception in référence thereto raises any question which we are 
calîed on to consider. Therefore there is no answer to the fact thaï) 
neither the meetings of the executive committee nor that of the di- 
rectors involved hère were valid. 

Nevertheless, Hayes still insists upon certain expressions used by 
us in the case of this same Corporation v. Flanders, 145 Fed. 875, 877, 
76 C. C. A. 1. That case related to a contract with Flanders as gênerai 
agent. Hayes relies on vvhat we said on page 177 about the vote of the 
board of directors on August 10, 1904, as follows: 

"On motion of Mr. H. Mcinnes, secondée! by Mr. W. H. Fulton, It was re- 
solvecl that ail acts and l'esolutions passed by Messrs. Hayes and Gale as an 
executive committee, as per minutes submitted, said executive committee 
meetings' minutes dated April 2Sth, June 6tli, and June 24th be resclnded, 
and the attempted confirmation of the same by the directors, at meetings held 
July 2d and 4th, be also resclnded." 

Hayes asked the court to rule "as a matter of law" that this vote 
had the effect of validating the proceedings in dispute hère. With 
nothing on the record except this vote, the request left no opportunity 
for any investigation whatever in regard to it. Ail the circumstances 
were shut out of the view of the jury whatever they might be; indeed, 
from the considération of the court. A request of that kind, of course, 
could not be granted by the court. In the previous case we had no 
record before us as shown hère, and the questions now involved were 
not at ail pertinent there. The case assumed that the proceedings were 
regular except that only two of the executive committee were présent 
at a meeting thereof. We reached the same conclusion on the proposi- 
tion that it was not necessary that ail the executive committee should 
be présent which the Suprême Court lately reached, and fully ex- 
plained, in référence to the appraisal of certain waterworks in Omaha 
V. Water Company (decided May 31, 1910) 218 U. S. 180, 30 Sup. Ch 

615, 54 L. Ed. . However, the matter seems to be of no particular 

conséquence, because the vote of August lOth, in regard to what was 
donc at the directors' meeting, was qualified by the word "attempted" ; 
and certainly it cannot be said positively that the proceedings of the 
executive committee in a matter which was entirely beyond their ju- 
risdiction could necessarily be held to hâve been affirmed by a vote 
merely rescinding them. Ail this illustrâtes that the ruling asked for 
was too arbitrary. 

We hâve thus shown, and we think satisfactorily, that there has been 
no valid action of the corporation with référence to the two différent 
sums in dispute, on the ground that there was no légal meeting in re- 
gard thereto of either the executive committee or of the directors, and 
on the further ground that in no event had the executive committee any 
jurisdiction as to the question of salary. We hâve so far not noticed 
particularly the claim of the corporation that the question of salary 
could be covered only by a "by-law" ; with the adverse claim by Hayes 
that there is no distinction in law between a by-law and an ordinary 
resolution or ordinary vote of the corporation or of the directors. For 
this Hayes relies upon Faulkner v. Grand Junction Railway Co., 4 
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Ontario, 350. Whatever effect this décision may hâve in Ontario, ît is 
not conclusive through the Dominion, and the statutes relating to the 
corporation considered hère were Dominion statutes. Whether we are 
right or not in thèse observations, the lavv neither of Ontario nor the 
Dohiinion has been proven to us ; therefore the case cited by Hayes 
simply stands as an authority for whatever it may be worth, and the 
established authorities beginning with Blackstone and coming down 
through ail the text-writers, including especially Angell & Ames, 
Thompson, and Cook, are so overwhelming that we would not be re- 
lieved of conforming even if our own judicial instinct did not also con- 
form. Angell & Ames, § 110, recites that by-laws are considered as 
private statutes for the government of the corporate body. 2 Black- 
stone, 475, describes them in the same way. Cook, 6th édition, speaks 
of them as "a permanent rule of action." Thompson, §§ 935, 936, 937, 
broadly distinguishes them from resolutions and régulations. Bou- 
vier's définition runs throughout in the same line. In no way can they 
be held to be.analogous to the hasty proceedings of the executive com- 
mittee Or of the dir.ectors which hâve been laid before us. 

Especially in this case the distinction is a particularly suitable one. 
Having due regard to the proposition that neither the directors nor a 
fraction of the directors shouîd be permitted by snap proceedings to 
adjust their. own compensation in their own way, as illustrated by the 
fact that, in the présent case, the action of Hayes and Gale looked en- 
tirely to their own pecuniary interest, and so, according to the best lé- 
gal authorities, was prohibited, the necessity of regular proceedings by 
virtue of propér by-laws is irresistibly évident ; and the presumption 
that Perry would waive any guards which a regular course of proceed- 
ings would give him is quite incredible. However, we are not disposed 
to rest the case entirely on thèse considérations. Even without their 
support, the judgment of the Circuit Court was correct. 

The judgment of the Circuit Court is affirmed, with interest; and the 
défendant in error recovers its costs of appeal. 



W. F. CORBIN & CO. V. UNITED STATES. 

(Circuit Court of Appeals, Sixtli Circuit. July 13, 1910.) 

No. 2,018. 

1. Evidence (§ 120*) — Competency— Quality of Manueactured Peoduct — 
Phoduot Made TJnder Similar €o^'DITIO^'s. 

In a proceeding by tlie United States tinder Rev. St. § 34.").5 (U. S. Ooinp. 
St. 1901, p. 2279), for tlie forfeiture of whislîy contained in tlie distiller's 
original barrels, but alleged to be other thau that contained in sueli bar- 
rels wlien they were branded and marlied by the gauger, it was compétent 
for the government to introduce in évidence tabulated analyses of sam- 
ples of the whisky in sueh barrels showing the per cent, of its congeneric 
properties aud for comparison similar analyses of whisky taken from a 
large number of barrels produced by the same distillery under the same 
process, ont of material in the same proportions and of substautially the 
same grade, placed in barrels of the same cliarncter of wood, treated in 
the same manner, and stored in the same wareUouse under practically 

•For other cases see same topic & g numbee iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the same conditions as to moisture and température, mueti of sxich whisky 
having been made in the same year, some in différent years and a por- 
tion on the same day as some of the selzed whisky, and the testimony be- 
ing given by exiiert ehemists who made the analyses. 

[Ed. Note.— For other cases, see Evidence, Dec. Dig. § 120.*] 

2. Evidence (§ 76*) — Sufficiesoy— Peesumptiox from Failure to Producb 

Evidence. 

The silence of a party as to a matter of which he has knowledge can- 
not authorize a findlng agalnst him on an Issue upon which the other 
party has the burden of proof, where there is a total lack of afarmative 
proof. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. § 96; Dec. Dig. 
§ 76.*] 

3. Evidence (§ 67*) Pbesumptions— Existence dp Condition Pkiob to Time 

Shown. 

While a given condition, shown to exist at a given time, may be pre- 
sumed to hâve continued, there is not, on the other hand, any presump- 
tion that It existed previous to the time shown. 

[Ed7Note. — For other cases, see Evidence, Cttnt. Dig. § 8S; Dec. Dig. 
§ 67.*] 

4. Inteknal Revenue (§ 46*) — Pkocbbding fob Forfbiture— Receiving Sub- 

STITUTED StaMPED PaCKAGES. 

In a proceeding by the United States under Rev. St. § 34.55 (U. S. Comp. 
St. 1901, p. 2279), for the forfeiture of whislcy contained In the original 
distiller's barrels, but in which it is alleged that the whisky is other than 
that contained in the barrels when they were branded and marked by 
the gauger and that the clalmants in whose possession the barrels were 
found received the same in such substituted condition with intent to de- 
fraud, the burden rests on the government to prove that they were in 
that condition when so received, and such fact cannot be inferred from 
the fact that they were in such condition when selzed. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § 46.*] 

In Error to the District Court of the United States for the South- 
ern District of Ohio. 

Proceeding by the United States against Nine Barrels of Whisky, 
W. F. Corbin & Co., claimants. Judgment for pîaintiff, and claimants 
bring error. Reversed. 

A. J. Freiberg, for plaintiffs in error. 
Sherman T. McPherson, for défendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
McCAIyl,, District Judge. 

McCALU, District Judge. This is a proceeding in error to reverse 
a judgment of forfeiture entered in the District Court of the United 
States for the Western Division of the Southern District of Ohio. 

The information filed on behalf of the United States contains two 
counts. 

The first is under Rev. St. § 3455 (U. S. Comp. St. 1901, p. 2279), 
and the second under Rev. St. § 332i) (p. 2169). 

The court directed a verdict of not guilty as to the second count, 
and submitted to the jury the question of guilt as to the first count, 
which resulted in a verdict for the government. Upon this verdict 
the lower court pronounced judgment, and the claimants prosecute 
a writ of error to this court. 

•For other cases see same topic & § numbeb iu .Dec. Se Am. Dlgs. 1907 to date, & Rep'r Indexes 
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There are 56 errors assigned. At the hearîng, and on tlie brief, 
counsel for claimants condenses the errors assigned, and treats them 
under two gênerai heads. 

(1) The court erred in not excluding the testimony offered by 
the government, comparing the analysis of the samples of the seized 
whisky with the analysis of the samples of whisky taken from the 
bonded warehouse. 

(2) There is no proof tending to establish the allégation that claim- 
ants received the whisky in the substituted condition. 

Section 3455, Rev. St., provides as follows: 

"Whenever any person sells, glves, purchases, or recel ves any box, tiarrel, 
bag, vessel, package, wrapper, cover, or envelope of any kincj, stamped, 
branded, or marked in any way so as to show that the contents or mtended 
•yvntpnts thereof hâve been duly Inspected, or that the tax thereon has been 
pald, or that any provision of the internai revenue laws has been coniplled 
wlth, whether such stamping, branding, or marklng may hâve been a duly 
authorlzed act or may be false and eounterfeit, or otherwlse without author- 
ity of law, sald box, barrel, bag, vessel, package, wrapper, cover, or envelope 
lieing empty, or containing anything else than the contents which were there- 
in when sald articles had been so lawfully stamped, branded, or marked, by 
an offlcer of the revenue, he shall be Uable to a penalty of not less than flfty 
nor more than flve hundred dollars. And every person who makes, manu- 
factures, or producea any box, barrel, tag, vessel, package, wrapper, cover, 
or envelope, stamped, branded or marked as above deseribed, or stamps, 
brands, or marks the same as herelnbefore reclted, shall be liable to penalty 
as before provlded in thls section. And every person who violâtes the fore- 
golng provisions of this section, with intent to defraud the revenue, or to de- 
fraud any person, shall be liable to a fine of not less than one thousaiid nor 
more than flve thousand dollars, or to Imprisonment for not less than six 
montlm nor more than flve years, or to both, at the discrétion of the court. 
And ail articles sold, given, purchased, received, made, manufactured, pro- 
duced, branded, stamped, or marked in violation of the provisions of this 
eection and ail their contents shall be forfeited to the United States." 

The information charges claimants with receiving and having in 
their possession, with intent to defraud, certain nine distillers' orieinal 
packages (barrels) of whisky, which packages did contain distilled 
spirits other than the contents which were therein when said packages 
(barrels) were lawfuUy stamped, branded, and marked by a duly ap- 
pointed officer of the revenue. 

We are satisfied that, under the évidence, the jury was warranted 
in finding that the nine barrels in question contained distilled spirits 
other than the contents which were in them when they were lawfuUy 
stamped, branded, and marked; that is, when they were taken from 
the bonded warehouse, if the testimony offered by the government 
in support of the charge is compétent, and to the admission of which 
claimants' counsel duly excepted. It would unduly lengthen this 
opinion to recite in détail the proceedings incident to the manufacture 
of whisky from the sélection of the raw material until it is barreled 
and placed in a bonded warehouse, further than to say that it is 
the purpose of the distiller to produce as near as possible a uni- 
form grade of whisky, and to this end great care is taken in the 
sélection of the raw material and its treatment, from the time it is 
received on the premises through ail the différent stages, until con- 
verted into whisky, barreled and stored in the warehouse. Each 
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day's product is the same as every other day's product, just as near 
as human skill can make it. The évidence upon which the govern- 
ment relied for a conviction belovir, and to which the claimant objected 
on the trial, vv^as of an expert character. 

The nine barrels of whisky which were seized were distilled by 
N. P. Squibb & Co. Expert chemists took from each of thèse bar- 
rels a small portion, and analyzed it, to ascertain its congeneric prop- 
erties. They also took from the warehouse of Squibb & Co. small 
portions from 43 barrels of whisky and analyzed each of them to 
ascertain their congeneric properties. The whisky in thèse 43 barrels 
was made in the years, as follows: Five barrels in 1900; nine in 
1901; five in 1902; five in 1903; five in 1904; five in 1905; two in 
1907; and seven in 1908. The whisky in six of the seized barrels 
was made in 1901 ; two in 1903 ; and one in 1904. This last barrel 
and five barrels from which samples were taken from the ware- 
house for the purpose of comparison were made on the same day, 
from the same mash, and stored in the same warehouse, under same 
conditions as to température and moisture. 

The results of thèse analyses were tabulated and introduced in 
évidence at the trial. We hâve neither time nor inclination to review 
this table, nor is it necessary. It discloses a marked and uniform 
différence in the congeneric properties between the whisky seized and 
the samples taken from the warehouse for the purpose of compari- 
son, while there was only a very slight différence in the proof. To 
illustrate: Take the analysis of the barrel of seized whisky that 
was made in 1904 and five barrels taken for comparison which were 
made on the same day, out of the same run, and we find that the 
sum of the congeneric properties, acids, esters, aldéhydes, furfurol, 
and fusel oil, of the seized barrel to be 101.1, and that of the bar- 
rels taken for comparison range from 391.3 to 337.1, while the proof 
of the seized barrel is 105, and that of the other ranges from 104 to 
105. This table discloses that relatively the same différences exist 
between the barrels of the seized whisky, the product of a given year, 
and the barrels taken for comparison, the product of the same year, 
and of différent years. If this évidence is compétent, it is sufficient to 
sustain the verdict of the jury. Counsel for the claimants stoutly 
insists that it is incompétent, and that it should not hâve been ad- 
mitted. It is conceded that for commercial purposes the product of 
the Squibb Distillery is practically the same, but it is insisted, that 
chemically it is not. 

It is contended that thèse whiskies are manufactured in différent 
years, at différent seasons of the year, out of material necessarily 
différent in many particulars, although of the same character, and 
in the same proportion, and that it is not possible to produce from 
day to day, or from year to year, whiskies that are chemically the 
same. It is urged by counsel for claimants that it was the duty of 
the government to hâve proven affirmatively, before going to the 
iury with the comparison of chemical analysis, that the whiskies, at 
the time of their manufacture, up to the time of the seizure bi the 
whisky in question, contained the same chemical constituents and 
properties, and that they must hâve proved this with such degree of 
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particularîty as reasonably to exclude ail rational Hypothèses fo the 
contrary. Many authorities are cited on the brief of claimants' coun- 
sel, tending to support this proposition. Wigmore on Evidence, 442 ; 
Lake Erie Ry. v. Mugg, 133 Ind. 168, 31 N. E. 564; Emerson v. 
Lowell Gas Co., 3 Allen (Mass.) 410; Klanowski v. Grand Trunk, 
64 Mich. 279, 31 N. W. 275. Especially is Albany Company v. Lund- 
berg, 121 U. S. 451, 7 Sup. Ct. 958, 30 L. Ed. 983, relied upon. That 
was a case growing out of a breach of contract made in 1880. Lund- 
berg sold to the Albany Company pig ircn to be in accordance with 
an analysis furnished by the seller. This analysis showed in the 
first brand .03, and in the two other brands .034 of 1 per cent, of 
phosphorus. The iron, when delivered at the buyer's works and an- 
alyzed, showed in the three brands, respectively, .047, .042, and .049 
of 1 per cent, of phosphorus. It was refused and returned to the 
seller, who afterwards sold it for less than the contract price, and 
sued to recover the différence. 

The dépositions of Andërson, Fernguist, Dillner, and Cassel were 
taken and offered in évidence by Lundberg on the trial, and admitted 
over the objections of the défendant. Fernguist, a chemist, testi- 
fied to the 'analysis made by him of pig iron from the Pershytte fur- 
nace in 1878; this furnace being the same at which one of the brands 
of iron in question was manufactured. The other three witnesses 
for the most part stated what they had heard as to the analyses of 
the iron in question, etc. In holding this testimony incompétent, 
the court said: 

"The admission of this testimony in the dépositions was duly excepted to, 
and we are of the opinion that it was incompétent. Much of it, and especially 
Anderson's remarli that this iron was found to be good in the manufacture 
ot Steel and iron by Siemens & Martin, was mère hearsay. Ail the statements 
of the déponents as to the proportion pf phosphorus in the iron in question 
were based on analyses by other persons of pig iron made in previous years, 
none of which were produced or their contents proved, with the single excep- 
tion of Fernguist's analysis of iron from the Pershytte furnace two years be- 
fore. It is not shown, and cannot be presumed, that a différence of one or 
two hundredths of 1 per cent, in the amount of phosphorus in pig iron could 
be detected by observation of the ore or by inspection of the manufacture of 
the pig iron. Under thèse elrcumstances, évidence of the amount of phos- 
phorus in iron made In previous years was wholly irrelevant to the question 
of the amount of phosphorus in iron mnde in 1880; and the gênerai expres- 
sions of opinions as to the excellence of the pig iron and the care taken in its 
manufacture did not render that évidence compétent, but rather tended to 
divert the attention of the Jury from the real issue which was whether the 
particular iron tendered by the plnintilï to the défendant conformed to the 
express warranty in the contract between them." 

The question in the Lundberg Case was, as we see, Did the iron 
tendered meet the requirements of the terms of sale? The évidence 
of that f act was readily ascertainable by an analysis of the iron 
delivered, and évidence as to what per cent, of phosphorus was prés- 
ent in other iron was clearly incompétent. 

The other case relied upon by claimants — United States v. Graf, 
208- U. S. 198, 28 Sup. Ct. 264, 52 L. Ed. 452— holds that: 

"The sale of a barrel of whisUy, stamped, branded and marked so as to 
show that the contents hâve been duly inspected, and the tax thereon paid, 
Into which a nontaxable substance has been introduced atter such stampiug, 
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brandlng and marking by an officer of the revenue, does not authorize a seiz- 
ure and forfelture thereof to the United States under the provisions of sec- 
tion 3455, Rev. St." 

That case does not décide that évidence that a barrel of whisky 
contains a nontaxable substance, such as caramel, is not compétent 
évidence to be considered, together with other compétent évidence, 
in determining whether or not a taxable substance bas been introduced 
into a barrel of whisky in violation of section 3455, Rev. St. It is 
there decided that it is not a violation of section 3455, Rev. St., to 
introduce into a barrel of whisky a nontaxable substance, and there- 
fore whisky so treated is not subject to seizure for that cause. 

We are of opinion that the Graf Case bas no application to, and 
that the Lundberg Case is clearly distinguishable from, the case at 
bar. Hère we bave whiskies seized and analyzed. The analysis dis- 
closes certain per cent, of congeneric properties. An analysis is 
made of the whisky used for comparison, produced by the same dis- 
tillery, under the same process, out of material in the same propor- 
tions, and of substantially the same grade, placed in barrels of the 
same character of wood, treated in the same manner, and then stored 
in the same warehouse, under practically the same conditions as 
to moisture and température. Much of this whisky was made in 
the same year, some of it in différent years, and a portion of it on 
the same day as some of the seized whisky. The same chemists 
analyzed the seized whisky and also the whisky used for compari- 
son. Thèse chemists went upon the witness stand, with their anal- 
yses, and with the samples in court, and testified as to the différence 
in the analyses of each of the seized packages and each of the pack- 
ages used for comparison. This comparison discloses a marked dif- 
férence in the congeneric properties, both as to each particular pack- 
age and as a class. 

The ruie insisted upon by claimants' counsel is highly theoretical. 
It requires a condition that is well-nigh impossible of performance. 
The rule does not require that the conditions incident to the produc- 
tion of the article under considération shall be exactly the same as 
that used for comparison, but substantially similar. "The similar- 
ity that is required is, in short, a similarity in essential circumstances, 
or, as it is usually cxpressed, a substantial similarity; i. e., a sim- 
ilarity in such circumstances or conditions as might suppo=edIy af- 
fect the resuit in question." 1 Wigmore on Evidence, § 443. 

Again : 

"Aecordingly our test would be whether the evidential instances occnrred 
under substantially similar (not Identically the same) conditinns : i. e., so 
that the supposed conclusion is at least the more probable, though not the 
only possible explanation." 1 Wigmore on Evidence, § 442. 

"The évidence of experiment is not admissible unless conditions are practi- 
cally the same or substantially similar. • ♦ • The conditions need not be 
precisely the same in ail cases, and the courts are not ail in accord as to jnst 
how nearly identical or similar the conditions must be." 2 Eliiott on Evi- 
dence, § 1252. 

In Ames v. Quimby, 106 U. S. 343, 1 Sup. Ct. 116 (37 L. Ed. 
100), it was held that: 

"The plaintiff, where the quality of goods which he furnished at a given 
time to the défendant is in question, may show the good quality of like arti- 
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des fiirnished at the same tlme by him to another party, if he further shows^ 
that shoes he furnished to each party were of the same kind and quality." 

In Byers v. Railroad, 94 Tenn. 353, 39 S. W. 130, in which the 
court held to be compétent évidence similar to that now before us,, 
the court said: 

"The authorlties in other states are conflicting upon the admissibillty of 
such évidence, and we hâve been clted to many cases, ail of which we hâve 
examined. In our own state it bas been held that the évidence of an expert 
is net incompétent because of an ex parte examination, investigation, or ex- 
perimeut made by him. Nor is such évidence inadmissible because the ex- 
périmenta are made after the suit and trial has begun, and wlth a view to 
being used as testimony In the case. The ob.iection in such cases goes not 
to the competency or admissibillty of the testimony, which is a matter for 
the court to détermine, but to its welght and sufficlency before the jury, and 
especially is this the case where the experlment is made ex parte, and is 
such that it lies wholly wlthin the power of one party and wholly beyond 
the power of another party to malie such experiment. We hâve been cited 
to quite a number of authorlties to sustain the contention that such évidence 
is incompétent and inadmissible in cases where the experlment is not equal- 
ly within the reach of both parties, but we hâve not been able to flnd this 
doctrine sustained. We do flnd cases, however, holding that where the ex- 
periment is made ex parte It afCects its weight; that it was not made after 
due notice to the opposlng party and giving such party opportunity to be 
présent and see the test applied. It Is uniformly held that in ail such tests, 
to make them compétent, the conditions under which the tests were made 
must be the same as near as practlcable." 

We conclude that the conditions under which the contents of the 
seized barrels and the contents of the barrels taken for comparison 
were produced and handled wCre sufficiently similar to justify the 
admission ôf the évidence objected to. Burg v. Chicago, etc., R. 
Co.,,90 lowa, 106, 57 N. W. 680, 48 Am. St. Rep. 419; Nosler v. 
Chicago, etc., R. Co., 73 lowa, 268, 34 N. W. 850 ; Wilson v. State 
(Tex. Cr. App.) 36 S. W. 587 ; People v. Levine, 85 Cal. 39, 22 Pac. 
969, 34 Pac. 631 ; Ekin, etc., R. Co. v. Reese, 70 111. App. 464 ; State 
V. Nordstrom, 7 Wash. 506, 35 Pac. 383; Davis v. State, 51 Neb. 
301, 70 N. W. 984; Byers v. Railroad, 94 Tenn. 345, 29 S. W. 138. 

We corne now to consider the second gênerai assignment as arranged 
on claimants' brief, viz., there is no proof as to when the substitution 
was made and as to the fact that claimants received the goods in 
the substituted condition. This question is raised under the forty- 
ninth spécifie error assigned, viz. : 

"That the court erred in overrullng the claimants' motion made at the 
close of ail the évidence to direct the jury to return a verdict in each case 
for claimants." 

In support of this motion, it is insisted that the government has 
at most only proven that the barrels of whisky in question were in 
a substituted condition when seized by the government, and that this 
is not suiïîcient, but the government must go further and prove that 
the whisky was in the substituted condition when received by the 
claimants, and this it has wholly failed to do. 

This assignment of error brings before the court for review the 
entire évidence, in order that we may détermine whether or not there 
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was any substantial évidence which warrantée! the jury in finding 
a verdict for the government. 

As vi'e hâve seen, section 3455, Rev. St., under which this action 
is brought, provides: 

"Whenever any person sells, gives, purchases, or receives any box, barrel, 
etc., of any kind, stamped, branded or niarked * * * to show tliat the 
contents * * * hâve been duly Inspected, or that the tax thereon has 
been paid • * * gaid box, barrel, etc., * * * being empty or con- 
talning anythlng else than the contents which were therein wUen said arti- 
cles had been so lawfully stamped, branded, or marked, etc., * * * he 
shall be liable to a penalty of not less than flfty dollars or more than five 
hundred dollars. And ail articles sold, purchased, received * * * in vio- 
ation of this section shall be forfeited to the United States." 

The information charges that the claimants received and had in their 
possession, with intent to defraud, the nine distiller's original pack- 
ages of whisky, which contained distilled spirits other than the con- 
tents which were therein when said packages were lawfully stamped, 
branded, and marked by the duly appointed officer of the revenue. 

In their answer filed to the information, claimants aver that: 

"Answering the allégations contained in the first article of the said in- 
formation, the said claimants deny that they did then and there or at any 
time or ever or at ail recelve and hâve in their possession the said nine dis- 
tiller's original packages (barrels) with intent to defraud, and deny that the 
said packages (barrels) did then and there or at any time or ever or at ail 
contain distilled spirits other than those whicli were therein when said 
packages (barrels) were lawfnlly stamped, marked, and branded by a duly 
appointed officer of the revenue." 

The answer dénies every material allégation in the information, 
except the fact of the seiztire and the ownership of the barrels of 
whisky in question. 

The offense for which it is sought to condemn and hâve forfeited 
to the United States the nine barrels of whisky is that they con- 
tained distilled spirits other than the contents which were therein 
when they were lawfully stamped, branded, etc., by a duly appointed 
officer of the revenue, and that they were received by the claimant 
in the substituted condition. Under the allégation in the information, 
it is just as necessary for the government to prove that the claimants 
received the barrels of whisky in a substituted condition as it is to 
prove that they were in a substituted condition in the irrst instance. 

Neither of the parties composing the firm of W. F. Corbin & Co., 
the claimants, was introduced as a witness at the trial, nor did they 
offer any évidence of any character touching the question as to 
whether the substitution was made before or after the whisky was 
received by them. 

An attentive examination of the record discloses no direct évidence 
tending to prove that the barrels were in a substituted condition when 
received by the claimants, nor are there, in our opinion, such facts 
and circumstances proven f rom which it might be reasonably pre- 
sumed that the claimants received the packages in a substituted con- 
dition, unless it be assumed that the conduct of the claimants in re- 
maining silent and offering no évidence tending to prove that the 
substitution was made after they received the packages, or, for that 
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matter, ofFering any explanation as to when the substitution was 
made, can be used as a basis for the presumption that the barrels 
were in a substituted condition when they received them. If the 
verdict of guilty be predicated upon the assumption that the jury 
found from the évidence that the barrels of whisky were in a sub- 
stituted condition when they were received by claimants, it must hâve 
been based upon the presumption that the whiskies, having been in 
that condition when seized, were therefore in that condition when 
received by claimants. 

The only basis for such a presumption disclosed in the record is 
the silence of the claimants themselves, and the total absence of 
any explanatory évidence touching the time when the substitution- 
was made. But can such a presumption be indulged? 

There is a line of cases which hold that when a party to an action 
has in his exclusive possession a knowledge of facts which would, 
if disclosed, tend to throw light upon the transaction which is the 
subject of controversy, his failure to offer them in évidence may 
afford a presumption against him. Clifton v. U. S., 4 How. 242, 
11 L. Ed. 957; Kirby v. Tallmadge, 160 U. S. 379, 16 Sup. Ct. 349, 
40 L. Ed. 463; Commonwealth v. Webster, 5 Cush. (Mass.) 316, 53 
Am. Dec. 711; Quantity of Distilled Spirits, Fed. Cas. No. 11,494; 
The Silver Moon, Fed. Cas. No. 12,856; United States v. Chaffee, 
Fed. Cas. No. 14,774; United States v. Mathoit, Fed. Cas.No. 15,740. 
Thèse cases hold that the silence of a party to an action may be 
the basis of a presumption against him to the extent of strengthening 
other évidence so as to warrant a finding against him, which, in itself, 
is not sufficient to warrant such a finding, but they do not go to 
the extent of holding that, where there is a total lack of évidence 
tending to show guilt, mère silence of the party proceeded against 
may be the basis of a presumption of his guilt. 

Independent of this, however, we do not understand the rule of 
presumptive évidence to be that if and when the existence of a given 
condition is proven there is a presumption that it had existed pre- 
vious to that time. Inhabitants of Hingham v. Inhabitants of South 
Scituate, 7 Gray (Mass.) 232; Dixon v. Dixon, 24 N. J. Eq. 134; 
Blank v. Township of Livonia, 79 Mich. 5, 44 N. W. 157; Man- 
ning V. Insurance Co., 100 U. S. 697, 25 L. Ed. 761. 

In Inhabitants of Hingham v. Inhabitants of South Scituate, supra, 
Bigelow, J., speaking for the court, said: 

"The law présumes that a fact, continuous in Its nature and character, 
llke domieil, possession, or seisin, when once establlshed by proof, continues; 
and, In the absence of évidence to the contrary, legally Infers therefrom ita 
subséquent existence. But we linow of no rule of law which permits us to 
reason In an inverse order, and to drnw from proof of tlie existence of prés- 
ent facts any Inference or presumption that the same facts existed many 
years previously." 

Dixon v. Dixon, supra, is a case wherein the husband made a set- 
tlement by deed upon the wife in 1869. The husband thereafter 
filed a bill to set aside the deed, upon the ground that before the 
deed was made the wife had been guilty of adultery, and this was 
unknown and unsuspected by him when the deed was made. 
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The court said: 

"That she afterwards Ilved In adultery with tbe man cbarged to hâve 
been her paramour before the making of the eonveyance Is too cienr for 
doubt; but her subséquent bad life cannot authorlze the inference of her 
prior guilt, without additional proof, and such proof by no means appears." 

In Blank v. Township of Livonia, supra, the court said: 

"It seems to hâve been assumed that because the stringer broke from dry 
rot in May, 1888, it was equally defective from that cause in October, 1887. 
But there is no such presumption. A state of facts once existing is some- 
times and usually presumed to contimie, but they are not presumed to hâve 
always existed. Because the condition of the stringer in May, 1888, was 
that of a i ece of timber in which the center was decayed or rotten, did not 
authorize the presumption that it was always rotten from the time it was 
plac^d in the bridge. On tlie contrary, it being sound then, it would be pre- 
sumed to remain sound for such length of time as such timber usually re- 
mains Sound when exposed as that was." 

In the case at bar, there is no évidence as to when the substitution 
was made prior to the time when the whisky in question was seized 
and analyzed, and under the authorities cited the jury would not 
be permitted to présume that the substitution had existed prior to 
the date of the réception of the whisky by claimants. 

It may be said further in respect to indulging a presumption for 
or against the packages of whisky in suit, that count 1 having been 
drawn under section 3455, and count 2 under section 3326, of the 
Revised Statutes, and the government having sought in both counts 
to bave the packages condemned and forfeited, that section 3455 
alone authorizes a forfeiture, and section 3326 does not. Now, if 
the silence of the claimants is to be used as the basis of a presump- 
tion, may not the presumption of innocence under the second count 
run in favor of the packages quite as certainly as a presumption of 
guilt should under section 3455? In other words, there is uncer- 
tainty as to whether the substitution was made before or after claim- 
ants' receipt of the whisky. If it was made before, then the pack- 
ages are guilty and forfeiture must resuit. If it was made after 
claimants' receipt of the packages, the packages are innocent of any 
offense of forfeiture, for no such offense is defined by section 3326. 

Taking another view of the case, if a presumption is to be in- 
dulged under the facts of this case, might not there be a presump- 
tion of innocence as well as of guilt? If so, the rule that, where a 
presumption is equally as consistent with innocence as with guilt, 
it should be resolved in favor of innocence. 

In Union Pacific Coal Co. v. United States, 173 Fed. 740, 97 C. 
C. A. 581, Judge Sanborn, speaking for the Circuit Court of Appeals 
for the Eighth Circuit, says: 

"ïhere was a légal presumption that each of the défendants was innocent 
until he was proved to be guilty beyond a reasonable doubt. The burden 
was upon the government to make this proof, and évidence of facts that are 
as consistent with Innocence as with guilt is InsufBcient to sustain a convic- 
tion. Unless there is substantial évidence of facts which exclude every other 
hypothesis but that of guilt, it Is the duty of the trial court to instruct the 
jury to return a verdict for the accused; and, where ail substantial évidence 
Is as consistent with innocence as with guilt, It la the duty of the appellate 
court to reverse the judgment of conviction." 

181 F.— 20 
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There having been no évidence tending to show when the substi- 
tution was made prior to the seizure, we do not think it permissible 
to présume that the claimants were guilty of having received the 
whisky in the substituted condition from the mère f act that the whisky 
was found in that condition in their possession, unexplained, when 
that fact is as consistent with innocence as with guilt. 

Again, if the verdict of guilty be predicated upon the assumption 
that the jury found from the évidence that the whisky when seized 
was in the possession of the claimant in the substituted condition, 
and, therefore, it was subject to forfeiture, then, in that event, the 
verdict was erroneous. 

The information alleged that the claimants "did receive and hâve 
in their possession" the packages in question. The phrase "and hâve 
in their possession" is not found in section 3455, Rev. St., and will 
be treated as mère surplusage. The learned trial judge more than 
once in the charge to the jury said, in substance, that, if they should 
find that there was a substitution of one whisky for another, then 
that would justify a verdict in favor of the government under the 
first count in the information. So, from the wording of the infor- 
mation, together with the charge of the court, the jury might, with 
reason, hâve become impressed with the idea that, with the substi- 
tution proven, and the ownership of the goods at the time of the 
seizure admitted, a case in favor of the government was made, and 
so found. 

But the government is seeking to work a forfeiture of the whisky 
seized, upon the ground alone, as stated in the first count of the 
information, that claimants received it in a substituted condition with 
intent to defraud. The property could not, therefore, be forf eited 
in this proceeding simply because it was in a substituted condition, 
nor if claimants made the substitution, but only if it was received 
by claimants in a substituted condition with intent to defraud. 

The resuit is that whether the verdict of the jury be based upon 
the presumption of guilt, arising from the established facts of sub- 
stitution and the silence of claimants, though the goods were found 
in their possession in the substituted condition, or whether it be based 
upon the proven fact of claimants having in their possession the 
goods in a substituted condition, it was erroneous and not warranted 
under the évidence and the law of the case. It results that this case 
must be reversed and remanded with direction that a new trial be 
awarded. It is unnecessary to discuss other errors assigned, since 
they may not arise on a new trial. 

The conclusion reached in this case is controlling in No. 3,019 ; tne 
two cases having been heard together. 
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In re FRAZIN & OPPENHEIM. 
(Circuit Court of Appeals, Second Circuit August 16, 1910.) 
No. 303. 

1. BANKRtJPTCT (§ 263*)— Saxe op Assets — Puechase bt Appbaiseb — Stat- 

UTES. 

NeittLer an appralser of a bankrupt nor liis attorney for his beneflt may 
purcliase the bankrupt's assets at a public sale thereof, both beeause by 
public policy he is as a matter of law incapable of purcliaslng and un- 
der Bankr. Act (Âct July 1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 
1901, p. 3451] ) % 70b, providing that ail real and Personal property be- 
longing to bankrupts' estâtes shall be appraised by three "dlsinterested" 
appraisers to be appointed by and to report to tiie court 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent Dig. § 366; Dec. 
Dlg. § 263.*] 

2. Bankruptcy (? 269*) — Intaud Sale — Vacation. 

Where, after an învalid sale of a bankrupt's assets to an appralser, the 
property was sold to a corporation in which the bankrupts' wives and the 
appraiser had the controlling interests, the sale would be set aside and 
the trustée invested with the title to the business and stock on hand, 
though some of the stock had been sold in the usual course of business 
and new stock purchased to take Its place ; the purchasers being restored 
to their original situation as nearly as possible. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. % 370; Dec. 
Dlg. § 260.*] 

3. Bankruptcy (§ 269*) — Sale or Assets^Interest or Trustée — Evidence. 

Evidence Iwld to warrant a flntling that a bankrupt's trustée had no 
Indivldual Interest in the sale of the bankrupt's estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 370; Dec. 
Dig. § 269.*] 

4. Bankruptcy (§ 365*) — Trustée — Accounting. 

A bankrupt's trustée was not bound to account for profits made by a 
corporation in which lie was a stoekholder on goods sold by the corpora- 
tion fo the reeeivers of the bankrupt's estate, of which he was oue, in the 
ordinary course of business and in good faith, with the approval of the 
co receiver. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 565; Dec. 
Dig. § 305.*] 

Pétition to Review Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of bankruptcy proceedings of I,ouis Frazin and Abra- 
ham Morton Oppenheim, as partners. On pétition of Robert C. Mor- 
ris, trustée, to review an order of the District Court of the Southern 
District of New York, confirming a sale of the bankrupt's assets. Re- 
versed and remanded for further proceedings. 

See, also, 174 Fed. 713. 

No finding of facts appears in the record. The facts hereafter stated, how- 
ever, are not disputed, and formed the basis of the action of the District 
Court which is sought to be reviewed in this proceeditig. 

Early in September, 1909. John Iloerle, Clifford Ludvich, and I. V. Eosen- 
bach were appointed appraisers of the bankrupt estate of the firm of Frazin 
& Oppenheim. On Seiitember 25, 1909, the appraisers signed an appraisal of 

•For other cases see eame topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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the contents of one of the stores belonging to the estate, located at Sixth ave- 
nue and Twenty-Second street, New York City, as foUows: 

Stock $10,662 20 

Fixtures 1,295 30 

Total $11,957 50 

On September 28, 1909, said appraisers signed an appraisal of the leases 
of sald store, fixlng the value thereof at $4,400. On October 1, 1909, sald ap- 
praisals were filed wlth the référée In bankruptcy. On September 28, 1909, 
said John Hoerle — one of the appraisers — entered Into an agreement in wrlt- 
Ing with SaUye Frazin and Rose Oppenheim, the wives of the bankrupts, for 
the purchase from the trustée of said estate of the stock, fixtures, and leasea 
of sald store, wherein said Hoerle agreed, in substance, to produce a pur- 
chaser for sald property at the trustee's sale thereof advertised to be held on 
September 30, 1909, provided the same could be secured at a prlce not exceed- 
Ing $40,000, and also provided said wives of lae bankrupts would repurehase 
from such purchaser at a prlce 10 per centum in advance of the priée paid to 
the trustée, and wherein said wives agreed to repurehase at the advanced 
price stated and to pay the same wlthin six months from the date of the 
trustee's sale. The agreement also contained provisions concernlng the for- 
mation of a corporation which might repurehase, instead of the wives of the 
bankrupts, the control of such corporation by Hoerle pending the payment 
of the price with Interest, the employment of one of the bankrupts as man- 
ager, the furnishing of collatéral, etc. The parties had negotiated for several 
days at least regarding this agreement — which was most elaborate in Its pro- 
visions — before It was signed. 

Hoerle arranged with one Struse, a lawyer, to bid for the property at the 
trustee's sale which was to be by auction. Accordlngly at the sale — held on 
September 30, 1909— Struse bid $28,350 for said property, and his bid waa 
accepted and the sale subsequently conflrmed. The testlmony Is not entirely 
clear regarding Struse's Interest in the transaction. He testifies that he waa 
equal partner with Hoerle. Hoerle testifies that Struse acquired no interest 
in the matter until after he had made the purchase; that he got Struse to 
do the bidding because he was a lawyer, and because he considered it im- 
proper for hlm (Hoerle) to bid because he was an officiai appraiser. 

Of the purchase price at the sale $5,000 was obtained from the wives of 
the bankrupts on account of their agreement, and the remainder was sup- 
plied by Hoerle, who obtained $12,937,50 thereof from Joseph H. Wiehert, 
the trustée of the bankrupt estate, In payment, to the estent of $12.900, of 
an alleged loan from Hoerle to Wiehert. The amount obtained from Wiehert 
was just one-half the balance requlred after deductlng the $5,000 payment! 
from the purchase price plus an item of rent falling due at that time. 

An aiiplieation was made to the District Court to set aside the aforesaid 
sale, upon the ground, among others, that it was invalidated by the fact that 
Hoerle was an officiai appraiser of the estate. The District Court denied tha 
motion. Thls pétition is brought for the revision of the aforesaid action of 
the District Court, and also for the revision of its action in other matters af- 
fecting sald bankrupt estate. The facts relating to such other clalms foc 
relief are considered so far as necessary in the opinion. 

Sel don Bacon and Guthrie B. Plante, for petitioner, 

Montag-iie Lessler, for respondents Frazin et al. 

J. T. Smith, for respondents Wiehert et al. 

James C. Church, for respondents Struse & Hoerle. 

Augustus H. Skillin, pro se and for receivers. 

Before LACOMBE, WARD, and NOYES, Circuit Judges; 

NOYES, Circuit Judge (after stating the facts as above). The 
question of primary importance in this case is whether an officiai ap- 
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praiser of a bankrupt estate may, prior to the filing of the appraisal, 
purchase property of the estate. The District Judge held that he has 
a perfect right to become a purchaser, and the correctness of this rul- 
ing is presented as a question of law upon this pétition for revision. 

It is a long-established principle of equity jurisprudence that a 
trustée cannot becon^e a purchaser of the trust estate. And not only 
trustées, strictly speaking, but agents, attorneys, and ail persons acting 
in behalf of othef persons and obtaining confidential information con- 
ceming their affairs, cannot purchase their property, except under cer- 
tain restraints not necessary to be considered hère. Lord St. Leon- 
ards thus stated thèse elementary principles in his treatise on Vendors 
and Purchasers (Sugden on Vend, and Purch. [2d Am. Ed. from 5th 
lyOndon Ed.] p. 422), and his statement has many times been quoted 
with approval by judges and text-writers: 

"It may be laid down as a gênerai proposition that trustées, unless they are 
noinlnally so, as trustées to perserve contingent remainders, agents, commis- 
sioners of bankrupts, assignées of banlîrupts, solicitors to tlie commission, 
auctioneers, creditors wlio bave been consulted as to the mode of sale, or any 
persons who, by their connection with any other person, or by being employed 
or concerned in his affairs, hâve acquired a know*ledge of his property, are In- 
capable of purchaslng such property themselves, except under the restrictions 
which will shortly be mentioned; for, if persons having a confidential cha>:- 
acter were permitted to avail themselves of any knovyledge acquired in that 
capacity, they might be induced to conceal their information, and not to ex- 
ercise it for the beneflt of the persons relying upon their integrity. The 
characters are inconsistent. 'Bmptor émit quam minimo potest, venditor ven- 
dit quam maximo potest' " 

The application of thèse principles is not dépendent upon the en- 
gagement of one person by another in a confidential capacity. There 
need be no contract of employment at ail. There need be no formai 
relation of trust. The disability grows out of the duty. In our opinion 
the rule of equity should be so broadly applied as to embrace ail per- 
sons who hâve a duty to perform with respect to the property of oth- 
ers and with the proper performance of whose duty the character of 
a purchaser of such property may be in any degree inconsistent. 

In King v. Remington, 36 Minn. 15, 26, 29 N. W. 352, 358, the Su- 
prême Court of Minnesota said : 

"Nor Is the application of the rule confined to a particular class of persons 
as guardians, solicitors, attorneys, etc. It applies universally to ail who corne 
within its principle, which principle is that no party can be permitted to pur- 
chase an interest in property and hold it for his own beneflt, where he has a 
duty to perform in relation to such property which is iuconsisteut with the 
character of a purchaser on his own account and for his individual use." 

See, also, Michoud v. Girod, 4 How. 503, 11 L,. Ed. 1076 ; Gardner 
V. Ogden, 22 N. Y. 327, 78 Am. Dec. 192; Tracy v. Colby, 55 Cal. 67; 
York Buildings Associations v. Mackenzie, 3 Paton, 378; Ex parte 
Hughes, 6 Ves. 617 ; Ex parte James, 8 Ves. 337 ; Oliver v. Court, 8 
Prince, 127 ; Ex parte Burnell, 7 Tur. 116 ; Poillon v. Martin, 1 Sandf . 
Ch. (N. Y.) 569. 

But there are other considérations underlying thèse équitable prin- 
ciples where the question is presented whether an officer of a court who 
has duties to perform with respect to property in the custody of the 
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court can buy it for his own benefit. Thèse are considérations of pub- 
lic policy. And no considération of public policy is deeper grounded 
upon fundamental principles — upon principles which reach the very 
foundations of judicial authority — than that courts and court officers 
must be disinterested in the management of estâtes committed to their 
charge. It cannot be permitted that oiificers appointed by courts to 
perform duties regarding property in custody of the law should specu- 
late therein. It cannot be permitted that court officiais should use their 
officiai positions for personal profit. The question is not one of fraud 
or good faith, of gain or loss to the estate, in a particular instance. 
The rule goes far deeper than that. It is applicable in every case in 
order to secure and maintain the impartial administration of justice. 

Upon no courts is the obligation to enforce thèse principles of pub- 
lic policy greater than upon the courts of bankruptcy of the United 
States. The object of Congress in enacting the bankruptcy laws was 
to secure the efficient and fair administration of estâtes. The one 
thing, perhaps more than ail others, which creditors and bankrupt alike 
hâve the right to expect from those having officiai duties to perform 
relating to the property of the estate, is disinterestedness in its disposi- 
tion and liquidation. 

The requirement of disinterestedness appears in the very section of 
the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. 
St. 1901, p. 3451]), relating to the appointment and duties of appraisers. 
Section 70b provides : 

"Ail real and Personal property belonglng to bankrupt estâtes shall be ap- 
praised bythrep disinterested appraisers; they shall be appointed by, and re- 
port to, the court. Eeal and personal property shall, when praetlcable, be 
sold subject to the approval of the court; it shall not be sold otherwlse than 
subject to the approval of the court for less than seventy-flve per centum of 
its appraised value." 

An appraiser must be primarily a disinterested person. He must 
report to the court. In certain contingencies the amount of the ap- 
praisal détermines the validity of the sale. In ail cases the values are 
of the utmost importance in determining the question of the confirma- 
tion of the sale. 

The nature of the position of an appraiser is such that he necessarily 
obtains confidential information concerning the cost of the property to 
be appraised and concerning many other matters affecting its value and 
the price to be obtained for it. His duty is to appraise it at a fair and 
reasonable value, for, if it is sold not subject to the approval of the 
court, only such an appraisal will aflford protection to the estate. But 
a report of the value of property to be sold, made by a prospective 
bidder for it, could hardly be considered a reliable guide for the action 
of the court. Would an appraisal be implicitly relied upon in which 
the appraiser reported that the property was of the value of $16,000, 
but tiiat he had entered into an agreemént to bid $40,000 for it? 

In our opinion both the principles of equity and the considérations 
of public policy, which we hâve examined, apply in the case of an ap- 
praiser of a bankrupt estate. The former apply because the duties 
which he is required to perform in relation to the property of the es- 
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tate are inconsistent with the character of purchaser upon his own 
account. The latter apply because he is an officer of the court, and 
cannot be permitted to assume a position where he might profit from 
the abuse of office. 

Whether an appraiser after fiHng his report might be regarded as 
80 far functus officie that he could become the pu -chaser of the prop- 
erty of the estate need not be determined hère. For manifest reasons, 
there would be less oljjection to such a purchase than to one made 
while the duties of the api^raiser were uncompleted. On the other 
hand, it may be that the underlying principles of public policy go so 
far as to disable an officiai appraiser from purchasing from the es- 
tate at any time property which he bas valued. In the présent case 
the property was actually purchased in behalf of the appraiser before 
the appraisal was filed with the référée. The date of the appraisal of 
the lease is the date of the elaborate agreement between the appraiser 
and the bankrupts' wives for purchasing and reselling the property. 
It is admitted that there were earlier negotiations and the date of the 
appraisal of the stock and fixtures is only three days before the date of 
such agreement. We are fully satisfied from the record that the ap- 
praiser was negotiating with respect to the purchase of the praperty 
before he signed the appraisals. 

Upon thèse facts, we are of the opinion that the appraiser, Hoerle, 
was as a matter of law incapable of purchasing the property in ques- 
tion at the trustee's sale. 

The fact that the purchase was made through Struse is not of im- 
portance if he were Hoerle's agent— which seems to hâve been the 
real situation- — or if, as he himself claims, he was interested jointly 
with Hoerle in the transaction. In either case he was afifected equally 
with Hoerle by the disability attaching to the latter. Tracy v. Colby, 
supra; Michoud v. Girod, supra; Gardner v. Ogden, supra; 3 Pom. 
Eq. Jur. § 958. 

Nor is it of importance whether the price paid at the sale was 
adéquate. As already indicated, the application of the rules of equity 
and considération of public policy which we hâve examined is not dé- 
pendent upon the question of fairness or unfairness in price. See 
Michoud V. Girod, supra, and other cases just cited. Moreover, we 
are not altogether convinced of the fairness of the price paid by 
Hoerle — $28,350. It did, indeed, largely exceed the valuation which 
he in the capacity of appraiser placed upon the property, but it fell 
far short of the $40,000 which he, in the capacity of prospective pur- 
chaser, entered into the agreement with the bankrupts' wives to bid 
for it. 

We reach, then, the conclusion that the sale of the property, both 
with respect to Hoerle and Struse, was invalid. And, while the bank- 
rupts' wives hâve acquired interests in such property under their con- 
tract with Hoerle, we are clearly of the opinion that the sale was in- 
valid as to them also. The bankrupts had knowledge of Hoerle's posi- 
tion as appraiser. They acted as their wives' agents in the transaction 
with him, and their wives are chargeable with their knowledge. 
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The sale of the property being invalid, the next question relates to 
the relief to be afforded. Hère we are met with a practical difficulty. 
The sale took place on September 30, 1909. The purchasers hâve 
carried on business since that time; hâve sold stock then on hand; 
hâve purchased new stock; and hâve so changed the situation that, 
in case the sale be set aside, it will be difficult to restore the parties 
to their original situation. But thèse conditions would undoubtedly 
arise in any case where an officer should unlawfully purchase a stock 
of merchandise and carry on business pending protracted légal pro- 
ceedings. And, if the fact that the purchaser by his own acts bas 
brought about a complicated situation is to lead to a déniai of full 
relief, the right to pétition this court to review the validity of a com- 
pleted sale is of little value. We think it our duty to set aside the 
sale in question and to leave it to the District Court to restore the par- 
ties, so far as practicable, to their original situation. Manifestly the 
lease, fixtures, and unsold stock must be restored to the trustée. So 
the trustée is entitled to the value of the stock which bas been disposed 
of. On the other hand, upon restoring and accounting for the prop- 
erty, the respondents would be entitled to the return of the purchase 
money. But what the précise situation is which now exists does not 
appear upon the record, and we expressly refrain from going into dé- 
tails, and leave the matter of adjustment — at least in the first instance 
— to the District Court. 

The remaining substantial contentions of the petitioner relate to 
the relations of the trustée Wichert to the bankrupt estate. 

It is contended in the first place that Wichert should, together with 
the other respondents, be held to make good any loss arising from the 
sale to Hoerle. The petitioner is justified in contending that there are 
suspicious circumstances tending to connect Wichert with this sale. 
The fact that Hoerle obtained a part of the purchase money from him 
is not explained entirely satisfactorily by the testimony. The District 
Judge, howËver, bas found in effect that Wichert acted in entire good 
faith, and had no interest in the purchase. Upon this pétition for re- 
vision, we cannot question this finding of fact, and must deny this 
measure of relief asked for against the respondent Wichert. 

It is next contended that said Wichert should be held to account for 
the profits of the corporation of Wichert and Gardner upon shoes sold 
to the receivers of said bankrupt estate — he being at the time of such 
transactions one of the receivers. 

The purchases in question were made in good faith with the ap- 
proval of Mr. Merrill, the co-receiver, and we know of no principle 
upon which a receiver, under such circumstances, is obliged to account 
for profits made by a corporation in which he is a stockholder. 

Objection is also made to the compensation awarded Wichert as 
receiver ; and it is further claimed that he, together with the other re- 
spondents, should be punished for contempt of court. It is sufficient 
to say, with respect to thèse contentions, that we think no question of 
law is presented regarding them, and nothing else can be determined 
upon this pétition for revision. 
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The order of the District Court in so far as it denied the motion to 
set aside the aforesaid sale is reversed with costs, and the cause re- 
manded for further proceedings in accordance with this opinion. 



WONG YOU et al. v. UXITED STATES. 

(Cirexiit Court of Appeals, Second Circuit. June 14, ]f)10.) 

No. 328. 

1. Statutks (§ 162*) — Repeal— Implied Repeal of Particular Act by Gen- 

eral Statdtb. 

A later gênerai statute, which In Its niost comprehensive sensé would 
inelude that which is emhraced in an earlier particular enactment, does 
net. as a gênerai rule, repeal the latter, but aijplies only to such cases 
within its gênerai language as are not within the provisions of the par- 
ticular act. 

[Ed. Note. — For other cases, see Sta tûtes, Cent. Dig. § 2.15; Dec. DIg. 
§ 102.* 

Repeal of statutes bv implication, see note to First Nat. Bank v. Wei- 
denbeck, 38 C. 0. A. 13G.] 

2. Aliens (§ 21*) — DeportatioïT or Chinese Latîorers — Statute Govekning. 

Immigration Act Feb. 20, 19f)7, e. 1134, J:? 20. 21. 34 Stat. î>04. V>05 
(U. S. Conip. St. Supp. lOOi), p. 4.')9), providing for the déportation of aliens 
found to be unlawfuUv in the country, does not affect the previous spécial 
provisions of Chinese Exclusion Act Sept. 1,3, 18S8, c. 1015, *!§ 7, 13, 25 
Stat. 477, 479 (U. S. Gomp. St. 1901, pp. 1314, 1317), for deiwrting Chinese 
laborers, especially since section 43 of the immigi-ation act provides tliat 
the act should not affect existinç laws relating to Chinese exclusion, and 
the Chinese exclusion act furnishes an exclusive remedy for deporting 
Chinese laborers. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 21.*] 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

Pétition by Wong You and others for a writ of habeas corpus. 
From orders of the District Court (1?'6 Fed. O.SS) dismissing the writs 
anu remanding petitioners, they appeal. Reversed and remanded. 

Appeal from orders dismissing writs of habeas corpus and remanding the 
petitioners, Wong You, Wong CInui, Ilom Chee, Wong Yip, and .Tu Pong. The 
petitioners are Chinese j^ersons. who in October and Noveniber, 1909, were tak- 
en Into custody under warrants issued by the Department of Commerce and 
Labor charging them with beiug aliens unlawfully in the United States, in 
that they entered in violation of the provisions of the immigration act of Feh- 
ruaçy 20, 1907. The petitioners were given hearings before the Chinese and 
immigrant inspecter at Jfalone, N. Y., and that officiai reported that they were 
alien subjects of China wlio had entered the United States surreptitiously, 
witliout examination under the immigration laws, at places not designated as 
ports of entry under such laws, and that they vv'ere in the United States in vio- 
lation of iaw. 

Upon the report of the inspecter the Acting Secretary of Commerce and 
Labor, after finding that ail the petitioners, with the exception of the peti- 
tioner Hom Chee, were in the United .States In violation of said immigration 
act, in that they entered without inspection and that three years after their 
entering had not elapsed, ordered their déportation to Cliina, and issued war- 
rants of déportation. The Secretary of Commerce and Uabor has not yet 

•For other cases see same topic & § numeeh in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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détermines the stntiis of the petitioner ïlom Chee, and he îs still nem nnaer 
the departmontal warrant of arrest. Tlie other petitioners are held under the 
warrautvS of déportation. It apjieared wlth sutficient clearness at tlie hearlng 
before the Inspeotor that tlie petitioners were laborers. Fonr of them were 
laundrymen, and tlie flftli liad prevlously been exduded from admission to 
this country. 

The especially relevant provisions of the statntes relatinc to the admission , 
and exclusion of Ohinese and of the iunuigration act of lUUÏ aie ui'iuted in 
the footnote. i 

R. M. Moore and B. W. Berry, for appellants. 
Harry E. Ov'»n, Asst. U. S. Atty. 

Before LACOMBE, COXE, and NOYES, Circuit Judges, 

, NOYES, Circuit Judge (after stating the facts as above). "Gen- 
eralia specialibus non derogant" is an elementary rule governing the 
interprétation of statutes. A later gênerai statute, which in its most 
comprehensive sensé would include that which is embraced in an ear- 
lier particular enactment, does not, as a gênerai rule, repeal the latter, 
but applies only to such cases within its gênerai language as are not 

'The ChlBes* exclusion law (Act May 6, 1882, c. 126, 22 Stat. p. 58 [U. S. Comp. St. 1901, 
p. 1SIJ5] as extended by Act Aprll 29, 1902, c. 641, 32 Stat. 17« [U. S. Comp. St. Supp. 
19C9, p. 473] and Act April 27, 19B4, t. WM, 33 Stat 428 [U. S. Comp. St. Supp. 1909, p. 
473]) provides that; " • • • It shall not be lawtul for any Cîiinese laborer to corne from 
any foreign port or place, or having so come to remain In the United States." 

Section 12 ol sald act as amended tn 1884 (Act July 5, 1S84, c. 220, 23 Stat. 115 [U. S. 
Comp. St. 1901, p. 1306]) provides: "That no Chinese person shall be permitted to enter 
the United Statea by iand without produclng to the proper Chinese inspecter the certi- 
flcate in this act requlred of Chinese persons seeklng to Iand from a vessel. And any 
Chinese person found unlawfuUy within the United States shall be caused to be re- 
moved therefrom to the country from whence he came, and at the cost of the United 
States, after being brought before some justice, judge, or commissioner of a court of the 
United States and found to be one not lawfully entitled to be or to remain in the United 
States. • • « " 

Section T of the Chinese a£t of 1888 (Act Sept. 13, 1888, c. 1015, 25 Stat. 477 [U. S. Comp. 
St. 1901, p. 1314]) provides: "And no Chinese laborer shall be permitted to re-crter the 
United States without producing to the proper ofRcer in charge at the port of such entry 
the return certiflcate hereln requlred. A Chinese laborer possessing a certiHcate under 
this section shail be admitted to the United States only at the port front which he de- 
parted therefrom, and no Chinese person, except Chinese diplomatie or constilar offîcers, 
and tbelr attendants, shall be permitted to enter the United States except at the ports of 
San Francisco, Portland, Oregon, Boston, New Yorlc, New Orieans, Port Townsend, or 
such other ports as may be designated by the Secretary of Commerce and Labor." 

Section 13 of said act of 1S8S provides: "That any Chinese person, or person of Chinese 
descent, found uniawfully in the United Statea, or its territories, may be arrested upon a 
warrant Issued upon a complaint, under oath, flled by any party on behalf of the Unit- 
ed States, by any justice, judge, or commissioner of any United States court returnable 
before any justice, judge or commissioner o-f a United States court or before any United 
States court, and when convlcted, upon a hearlng, and found and adjndged to he one not 
lawfully entitled to be or remain In the United Statea, such person shall be removed from 
the United States to the country whence be came." 

Section 20 of the immigration act of 1907 (Act Feb. 20, 1907, c. 1134, 34 Stat. 904 [U. S. 
Comp. St. Supp. 1909, p. 450]) provides: "That any alien who shall enter the United 
States In violation of law, and such as become public charges from causes existiiig prior 
to landing, shall, upon the warrant of the Secretary of Commerce and Labor, be takea 
into custody and deported to the country whence he came at any time within three years 
after the date of hls entry into the United States." 

Section 21 of the act provides: "That in case the Secretary of Commerce and Labor 
shall be satisfied that an alien bas been foimd in the United States in violation of this 
act, or that an alien îs subject to déportation under the provisions of this act or of any 
laws of the United States, he shall cause such alien within the p&riod of three years aft- 
er landing or entry therein to be takcn into custody and returned to the country whence 
he came, as provided by section twenty of this act, and a fallure or refusai on the part 
of the masters, agents, owners, or consignées of vessels to compiy with the order of the 
Secretary of Commerce and Labor to take on board, guard safely, and return to the 
country whence he came any alien ordered to be deported under the provisions of this 
act shall be punisbed by the Imposition of the peualties prescribed In section nlneteen ot 
this act." 

Section 43 of said act is in part as follows: "That this act shall not be construed to 
repeal, alter, or amend existing laws relating to the immigration or exclusion o£ Chinest 
persons or persons of Chinese descent." 
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within the provisions of the particular act. "The gênerai statute is 
reaa as silently excluding f rom its opération thé cases which hâve been 
provided for by the spécial one." Endlich on the Interprétation of 
Statutes, § 223. 

The application of this rule of interprétation is décisive of the prés- 
ent case. The Chinese exclusion acts deal with the removal of 
Chinese laborers unlawfully in this country and prescribe the pro- 
cédure to be followed in deporting them. Thèse statutes constitute 
comprehensive particular législation with respect to that subject. It 
follows, then, under the rule of interprétation, that the immigration 
act — the later gênerai statute — although in its terms including ail 
aliens, applies only to those Chinese aliens who are not subject to re- 
moval by the particular Chinese enactments. And this is a case 
especially for the application of the rule, because the immigration act 
expressly provides that it shall not be construed as repealing, alter- 
ing, or amending the existing laws relating to the exclusion of Chinese 
persons. 

It appears from the meager record that thèse petitioners are Chinese 
laborers and — ^if the government's contentions be well founded — that 
they are aliens and subject to déportation in accordance with the pro- 
visions of the statutes relating to the Chinese. As we understand it, 
the government contends that the petitioners may be deported under 
either the Chinese act or the immigration act, not that the former is 
inapplicable. 

If this contention of the government be well founded, we hâve two 
statutes in force prescribing différent methods of procédure for the 
déportation of alien Chinese laborers. And the immigration act — if 
the government choose to act under it — would supersede the Chinese 
statute, because it is évident that no alien Chinese laborer could come 
into this country unless he enter surreptitiously and without inspec- 
tion. But any such interprétation of the statutes would conflict with 
the rule which we hâve considered, under which both statutes do not 
apply to the same thing, but the later applies to those cases within 
its gênerai language not within the provisions of the earlier; that is, 
as already pointed out, the Chinese statutes prescribe the procédure 
to be followed in removing alien Chinese laborers, while the immigra- 
tion act States the procédure for the déportation of ail other aliens un- 
lawfully in this country including Chinese other than laborers. We 
think that thèse petitioners, being subject to removal according to 
the provisions of the Chinese exclusion laws, are not subject to re- 
moval in accordance with the procédure of the immigration act. 

This conclusion makes no distinction in favor of the Chinese. Chi- 
nese laborers are excluded by the Chinese act. AU other Chinese 
persons, not being excluded by that act, are subject to the provi- 
sions of the immigration act. A Chinese laborer, with or without a 
loathsome d'sease, cannot enter at ail. The Chinese act governs the 
case. A Chinese merchant would not be excluded by that act, but 
would be excluded by the immigration act if he had a loathsome dis- 
ease or other disability prescribed in such enactment. 

We fully approve the décision in Ex parte L,ee Sher Wing (D. C.) 
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164 Fed. 506, that the provisions of the immigration act excluding 
alien immigrants affiicted with certain diseases, etc., are applicable to 
Chinesè immigrants otherwise entitled to admission. The distinction 
upon which the application of that act dépends lies in the différence 
in Chinese persons; between those who are, and those who are not, 
subject to the Chinese exclusion laws. And we find no case in which 
the conclusions, as distinguished, perhaps, from gênerai références 
to Chinese persons in the opinions, are inconsistent with this distinc- 
tion. 

For thèse reasons, we hold that, as thèse petitioners appear to be 
subject to déportation in accordance with the enactments particularly 
relating to Chinese, they are not subject to removal under the provi- 
sions of the immigration act, and consequently are unlawfuUy held by 
process — either of arrest or déportation — issued under such act. If, 
however, proceedings should be instituted under the Chinese statutes, 
and it should be made to appear that, the petitioners are not subject to 
déportation thereunder, this opinion and the discharge of the petition- 
ers in the présent proceeding will not préjudice the institution of an- 
other proceeding under the immigration act. 

The orders of the District Court are reversed, and the causes re- 
manded, 'with instructions to enter orders in due form discharging 
the petitioners from custody. 



^VICKWIRE STEETv CO. et al. v. NEW YORK CENT. & H. R. R. CO. et al. 

(Circuit Court of Appeals, Second Circuit. June 14, 1910.) 

No. 329. 

1. Cakriers (§ Si*) — Interstate Freight Rates— Remédies. 

Ululer Interstate Commerce Act Feb. 4. 1887, c. 104, §§ 13, 15, 24 Stat. 
883, 384 (U. S. Comp. St. 1901, pp. 3164, 31().5), autliorizing eouiplaints to 
the Interstate Commerce Commission against unjust frèight rates flxed 
by a carrier, and ujider section 16, authoriKing awards of damages by 
the Commission, and empowering the fédéral Circuit Court to enforce the 
Commission's orders by Injunctiou or other proper process, the Circuit 
Court has no jurisdiction of a suit to enjoin an advance lu freiglit rates 
on a commodity pursuant to a conspiracy to discrlminate against com- 
plaints. thougli section 9 provides that one clalming to be damaged by a 
carrier may elect to complain to the Commission or sue in the fédéral 
courts, though section 22 jn'ovides that the act shall not alter existlug 
remédies, and though section 23 gives the Circuit and District Courts ju- 
risdiction in case o( Tlolations by carriers of certain provisions of the act 
to issue mandanius to compel conformity. 

[Ed. Noté. — For other cases, see Carriers, Cent. Dig. §§ 91, 92; Dec. 
Dig. § 34.*] 

2. Carriers (| 34*) — Interstate Freight Rates— Changes— When Effective 

^Jurisdiction ïo Restuain. 

Uuder Interstate Commerce Act Feb. 4, 1887, c. 104, § 6, 24 Stat. 3S0 
(U. S. Comp. St. 1901, p. 3156), requlrlng carriers to file freight rate sched- 
ules with the Interstate Commerce Commission and to post them in rail- 
way statloas, and providing that changes iu rates shall not take eft'ect 
until after 30 days' notice to the Commission and to the public in the 

•î^r other cases see same topic & § numeee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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saine wuy, a rate filed with the Commission is put in force, tliough net 
80 posted, as affecting tbe Circuit Court's .liiriscliction to enjoin it. 
[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 34.*] 

Appeal from the Circuit Court of the United States for the West- 
ern District of New York. 

Bill by the Wickwire Steel Company and bthcrs against the New 
York Central & Hudson River Railroad Company and others. From 
a decree for complainants, défendants appeal. Reversed, with direc- 
tions to dismiss the bill. 

George Stuart Patterson, Wm. Ainsworth Parker, Frank Rumsey, 
Hbyt & Spratt, Harris, Havens, Beach & Harris, and Moot, Sprague, 
Brownell & Marcy, for appellants. 

Rogers, Locke & Babcock, for appellee Lackawanna Steel Co. 

Love & Keating, for appellee New York State Steel Co. 

Kenefick, Cooke, Mitchell & Bass, for appellee Tonawanda Iron 
& Steel Co. 

Robert C. Palmer, for appellee Wickwire Steel Co. 

Robert F. Schelling, for appellee Buffalo Union Furnace Co. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. The complainants, producers of iron and 
Steel in or near the city of Bufïalo, get their furnace coke from the 
Connellsville région in Western Pennsylvania in car load lots, which 
the défendant railroad companies transport under joint arrangements 
for through rates. February 28, 1910, the complainants presented 
the bill in this cause to the judge of the Circuit Court of the United 
States for the Western District of New York alleging that the de- 
fendants threatened to advance the rates on coke from $1.65 to $1.83 
a ton; that the rate of $1.65 was adéquate and remunerative ; that 
the advance was the resuit of a combination and conspiracy between 
the défendants for the purpose of discriminating against the complain- 
ants in favor of producers of iron and steel in the Gary and Pitts- 
burg districts ; that the proposed increase would cause the complain- 
ants irréparable damage; and they prayed for an injunction and a 
restraining order in the meantime enjoining and restraining the de- 
fendants from filing or enforcing the threatened tariff. 

Upon this bill and affidavits in support thereof the judge granted a 
temporary order restraining the défendants from promulgating the 
proposed schedule through the Literstate Commerce Commission, 
and from putting it into effect pending the détermination of the rea- 
sonableness of the rate by the Interstate Commerce Commission, to- 
gether with an order upon the défendants to show cause March 8th 
why the restraining order should not continue until final hearing. 
Upon the return day the défendants subniitted affidavits to the effect 
that they had actually forwarded the tariffs to the Interstate Com- 
merce Commission at Washington February 25th, to become effective 
April Ist, except in the case of the Baltimore & Ohio Railroad Com- 
pany, which filed its tarifï February 28th, but without knowledge of 

■•For other cases see same topic & § nujibbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the granting of the restraining order. March 12th the judge of the 
Circuit Court continued the injunction until the further order of the 
court, and required the défendants to continue to transport the coke 
at the old rate upon condition that the complainants should file a bond 
to indemnify them for any loss in case the Commission found the rate 
to be reasonable, and that the complainants should within 10 days file 
their complaint with the Interstate Commerce Commission, both of 
which things hâve been donc. 

The défendants, without answering the charge that the rate is 
unreasonable, discriminatory, and the resuit of a conspiracy, stand 
flatly upon the proposition that the court had no jurisdiction of the 
subject-matter. This is the question to be determined. 

Section 9 of the Interstate commerce act (Act Feb. 4, 1887, c. 104, 
24 Stat. 382 [U. S. Comp. St. 1901, p. 3159]) provides that any per- 
son claiming to be damaged by any carrier subject to the provisions 
of the act may elect whether to complain to the Commission or to 
bring a suit in any District or Circuit Court of the United States of 
compétent jurisdiction. Section 22 provides that nothing in the act 
contained "shall in any way abridge or alter the remédies now exist- 
ing at common law or by statute, but the provisions of this act are in 
addition to such remédies." Section 23 gives the Circuit and District 
Courts of the United States jurisdiction in the case of violations by a 
common carrier of . certain provisions of the act to issue a writ or 
writs of mandamus against said common carrier requiring it' to con- 
f orm to the act ; thèse remédies being cumulative. 

Thèse broad provisions vi^ould apparently justify the exercise by 
the court of any of its inhérent powers in behalf of persons com- 
plaining of any violations by carriers of the act; but the Suprême 
Court has held, in Texas & Pacific Ry. Co. v. Abilene Cotton Oil Co., 
204 U. S. 426, 27 Sup. Ct. 350, 51 L. Ed. 553, that they are to be 
construed with référence to and limited by the powers conferred by 
Congress upon the Interstate Commerce Commission, for the purpose 
of insuring and enforcing the establishment and maintenance of rea- 
sonable and uniform rates. In other words, they are to be construed 
as intended to redress wrongs that need not be complained of in the 
first instance to the Interstate Commerce Commission. Mr. Justice 
White concluded his opinion with thèse words: 

"Concludlng, as we do, that a shipper eeekini? réparation predicated upon 
the unreasonableness of the established rate must, under the aet to regulate 
commerce, primarily Invoke redress through the Interstate Commerce Commis- 
sion, which body alone Is vested with power originally to entertaln proeeed- 
iugs for the altération of an established schedule, because the ratea flxed 
thereln are unreasonable, it is unnecessary for us to conslder whether the 
court below would hâve had jurisdiction to afford relief, if the rlght assert- 
ed had not been répugnant to the provisions of the act to regulate commerce." 

Conceding this, it is argued that the Circuit Court may exercise 
its inhérent powers to prevent threatened injury where the rates 
hâve not been actually fixed in accordance with the provisions of the 
statute. In other words, if the carrier simply threatens to fix a rate, 
or has not fixed the rate effectively, the court may restrain the carrier 
from so doing, if it regards the rate as unreasonable or likely to cause 
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irréparable damage. The effect of this would be to prevent the car- 
rier from ever fixing or changing its rates in accordance with the law. 
Be this as it may, we think the rate was fixed. Section 6 of the act 
requires the carrier to file with the Commission and keep open to 
public inspection, by posting in every dépôt, station, or office where 
passengers or freight are received for transportation, schedules show- 
ing its rates between différent points. Changes in rates are not to go 
into effect until after 30 days' notice to the Commission and to the 
public has been given in the same way. It is argued that, because the 
affidavits state that the schedules bave been filed, but not that they bave 
been posted, nothing has been done, because they cannot become 
effective 30 days after filing only. But the Suprême Court, in the 
case of Texas & Pacific Ry. v. Cisco, 204 U. S. 449, 27 Sup. Ct. 358, 
51 L,. Ed. 562, has held that a tariff is established, even if it has not 
been posted or properly posted. Mr. Justice White said: 

"The filing of the schedule with the Commission and the furnishing by the 
rallroad company of copies to its freight offices incontrovertibly evidenced that 
the tariff of rates eontained in the schedule had heen established and put in 
force as mentloned in the first sentence of the section, and the rallroad com- 
pany could not bave been heard to assert to the contrary." 

See, also, Kiel Wooden Ware Co. v. Chicago, Milwaukee & St. 
Paul Ry. Co., opinion No. 1,233, Interstate Commerce Commission. 

It is true that there is no évidence in this case that the schedule had 
been f urnished to the freight offices of the défendants ; but ail the 
same the rate mentioned has been established and put in force, and 
we think the jurisdiction of the Circuit Court is no différent from or 
other than it would be if the rate had been posted. 

Section 13 authorizes any person complaining to apply to the 
Commission, which shall institute an investigation. Section 15 author- 
izes the Commission to pass upon the complaint. Section 16 author- 
izes it to make an award of damages, and provides a method by 
which the Circuit Court of the United States may enforce the payment 
of the damages, or, if the order is for anything other than the pay- 
ment of money, may enforce obédience to it by injunction or other 
proper process. Thèse provisions indicate that the intention of Con- 
gress is that the carrier shall hâve the right to fix its rates in the first 
place ; that the Interstate Commerce Commission may, upon investi- 
gation, détermine them to be unreasonable ; and that the Circuit 
Court of the United States may then, either at law or in equity, en- 
force the orders of the Commission. In this way a uniform System 
can be maintained, and inconsistent rulings as to reasonableness be- 
tween courts and the Commission, or between différent courts, avoided. 

The judge of the Circuit Court, however, following the décision 
of the majority of the Circuit Court of Appeals for the Ninth Circuit 
in Northern Pacific Ry. Co. v. Pacific Coast Line Manufacturers 
Association, 165 Fed. 1, 91 C. C. A. 39 (in which case the rate com- 
plained of had been filed and published, but had not gone into effect), 
held that the Interstate commerce act did not impair the inhérent 
équitable powers of the Circuit Court to prevent threatened injury. 
The conclusion was largely grounded upon a single sentence of Justice 
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McKenna in the case of Southern Ry. Co. v. Tift, 206 U. S. 438, 437, 
27 Sup. Ct. 709, 711, 51 L. Ed. 1124 : 

"In the case at bar, however, there are assignmeiits of error based on the 
objections to the jurlsdiction of the Circuit Court. Thèse mlght présent seri- 
ons questions, In view of our décision in Texas & Pacific Rallroad Company 
V. Abllene Cotton Oil Company, 204 U. S. 426 [27 Sup. Ct. 350, 51 U Ed. 553], 
upon a différent record than tliat before us. We are not requlred to say, 
bowever, that because an action at law for damages to recover unreasonable 
rates, which hâve been exacted In accordance with the schedule of rates as 
filed, Is forbidden by the Interstate commerce act, a suit In equity is also 
forbidden to prevent a flllng or enforcement of a schedule of unreasonable 
rates, or a change to unjust or unreasonable rates." 

Mr. Justice White, in the subséquent case of Baltimore & Ohio' R. 
R. Co. V. United States ex rel. Pitcairn Coal Co., 215 U. S. 481, 500, 

30 Sup. Ct. 164, 171, 54 h. Ed. , explained this language of Mr. 

Justice McKenna: 

"Nor is there anything in the contention that the décision in Southern Ry. 
Co. V. Tlft, 206 U. S. 428 [27 Sup. Ot. 709, 51 L. Ed. 1124], qualifies the rullng 
In the Abllene Case, and Is an authority supportlng the right to resort to the 
courts In advance of action by the Commission for relief against unreasonable 
rates or unjust dlsorimlnatory practlces, which, from their nature, primarlly 
require action by the Commission. While it is true that the original bill In 
the Tlft Case sought relief from alleged unreasonable rates before action by the 
Commission, yet, as said by this court (page 437 [206 U. S., page 711, 27 Sup. 
et., 51 L. Ed. 1124]): 'The Circuit Court granted no relief prejudlcial to ap- 
pellants on the original bill. It sent the parties to the Interstate Commerce 
Commission, where, upon suflSelent pleadings, Identical with those before the 
court, and upon testimony adduced upon the issues made, the décision was 
adverse to tlie appellants. This action of the Commission, with its flndings 
and conclusions, was presented to the Circuit Court, and it was upon thèse, 
in effect, the decree of the court was rendered.' " 

The dissenting opinion of Mr. Justice Harlan in Maçon Grocery Co. 
V. Atlantic Coast Line R. R. Co., 215 U. S. 501, 30 Sup. Ct. 184, 54 

L. Ed. , shows that he understood the law to be settled in the 

same way: 

"The plalntlffs in error, citizens of Georgla, brought this suit in equity in 
the Circuit Court of the United States for the Southern District of Georgla 
against the défendants in error. corporations of several différent states other 
than Georgla. The relief sought was a decree enjoining those corporations 
from putting In force and malntalnlng in Georgla certain rates establlshed 
by agreement among themselves. It seems to me that this case could bave 
been disposed of upon the authority of Baltimore & Ohio Rallroad Co. v. Pit- 
cairn Coal Company, recently declded, 215 U. S. 481 [30 Sup. Ct. 164, 54 L. 
Ed. — ], In which the court held In substance that shippers, who complain 
of rates adopted by Interstate carriers, cannot obtain relief by an original suit 
brought in any court, fédéral or state, but niust make application, at the 
outset, to the Interstate Commerce Commission. ïhis, I thinlî, is ail that 
need hâve been said; for, whatever interprétation was given to the judiclary 
act of 1888 (Act Aug. 13, 1888, c. 866, 25 Stat. 438 [U. S. Comp. St. 1901, p. 
508]), the Circuit Court would hâve been requlred, under the case just cited, 
to décline jurlsdiction. But the court, in Its wlsdom, does not refer to this 
view of the case, and deems it necessary to détermine whether the plalntlffs, 
citizens of Georgla, may, under the judiclary act of 1888, considered alone, 
invoke the jurlsdiction of the Circuit Court, held in that state, against the 
défendant corporations of other states." 

What we hâve said is consistent also with the views expressed 
by the Circuit Court of Appeals for the Fifth Circuit in the Maçon 
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Grocery Co. Case, 166 Fed. 306, as well as with those of the Circuit 
Court for the Southern District of West Virginia in Columbus Iron 
& Steel Co. V. Kanawha Ry. Co., 171 Fed. 713, which we are informed 
has been affirmed by the Circuit Court of Appeals for the Fourth Cir- 
cuit (178 Fed. 261). 

The order is reversed, with directions to the court below to vacate 
the injunction and dismiss the bill without préjudice and with costs 
to the défendants. 

NOYES, Circuit Judge (concurring). The primary purpose of the 
act to regulate commerce is the prévention of unjust discrimination 
by common carriers. The Interstate Commerce Commission exists 
as an instrumentality for the accomplishment of such purpose. But 
the power of the Commission under the act to afford relief is nar- 
rower than the rights guaranteed by the act. The act prohibits 
discriminatory rates and practices, but the Commission can only stop 
them after they hâve become effective and hâve, perhaps, done ir- 
réparable injury. A shipper, entitled under the act to freedom from 
discriminations, may yet be ruined by discriminations before the Com- 
mission can take action if the courts are powerless to intervene and 
grant some measure of injunctive relief. 

In the présent case the complainant shippers alleged that the de- 
fendant carrriers had entered into a combination for the purpose 
of making discriminatory rates which threatened irréparable injur)^ 
The Circuit Court granted an injunction preserving the existing 
situation until the Interstate Commerce Commission should hâve op- 
portunity to act, and required security for the protection of the de- 
fendants. 

Upon principle it would seem to me that the Circuit Court in af- 
fording this measure of relief was not encroaching upon the field 
of the Interstate Commerce Commission, but rather was acting as 
an aid of the Commission for the furtherance of the objects of the 
Interstate commerce act (Act Feb. 4, 1887, c. 104, 24 Stat. 379 [U. 
S. Comp. St. 1901, p. 3154]), If the question were an open one I 
should regard the existence of power in the courts to grant relief of 
this nature as consistent with, and as supplementing only, the author- 
ity conferred upon the Commission. In view, however, of the déci- 
sion of the Suprême Court in Baltimore & Ohio R. R. Co. v. Pitcairn, 

215 U. S. 481, 30 Sup. Ct. 164, 54 L,. Ed. , I agrée that this court 

is not at liberty to adopt the conclusion which would foUow from thèse 
views. I am unable to follow the judge of the Circuit Court in the 
opinion that that décision is not controlling. I cannot interpret it 
in any other way than as broadly holding that shippers can never resort 
to the courts for relief in advance of action by the Interstate Com- 
merce Commission. Perhaps the Suprême Court would make an ex- 
ception to this rule — would say that it does not apply to mère pro- 
visional injunctions against threatened irréparable injury. But in 
view of the language of the opinion, I think that this court would ^ot 
181 F.— 21 
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be warrantée! în drawing such a distinction. Consequently î fee! 

constrained to concur in the opinion that the Circuit Court had no 

jurisdiction to make the order appealed from and tliat it should be 
reversed. 



HEINZE V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. July 5, 1910.) 

No. 311. 

1. Obstructing Justice (§ 4*) — SuBPOîîfAS—RETURN— Evidence. 

That a grand jury subpœna was Indorsed by tlie marshal as of a partlc- 
ular day showing inability to flnd the witnesses does not show that the 
Kiibpœiia was returned that day, and hence that it had beconie funetus of- 
flcio the next day, when accused is charged to hâve impeded administra- 
tion ot justice by luducing a witness to flee. 

[Ed. Note. — For other cases, see Obstructing Justice, Dec. Dig. § 4.*] 

2. OnsTRrcTiNG Justice (§ 14*) — Subpœnas—Return— Evidence. 

In a prosecution for obstructing Justice by inducing one to leave the 
country to avoid service of a grand jury subpœna, any presumption that 
an indorsement on the subpœna showing inability to flnd witnesses was 
a record of ail the serving ofîicer's doing is rebutted by testimony that he 
Kulseqnently tried to flnd the witnesses. 

Ll'^d. Note. — For other cases, see Obstructing Justice, Dec. Dig. i 14.*] 

3. Obstructing Justice (§ 15*) — Evidence— Admissibilitt. 

In a trial for obstructing justice by inducing one to leave the country 
to avoid service of a grand jury subpœna, it was not réversible error to 
admit a telegram objecting to sending witness any more money though 
accused's responslbility for the telegram was not elearly established, ac- 
cused having advanced expense money to witness ; nor was it réversible 
error to admit a showing that witness evaded service before accused's in- 
tervention. 

[Ed. Note.— For other cases, see Obstructing Justice, Dec. Dig. § 15.*] 

4. Obiminal Law (§ 400*) — Evidence— Secondaey Evidence— Ciphee Tele- 

GEAMS. 

In a trial for obstructing justice by inducing one to leave the country 
to avoid service of a grand jury subpœna, it was proper to admit see- 
ondary évidence of the contents of a cipher telegram from the fugitive 
witness, where there was évidence that the telegram came into accused's 
iwssession. 

[Ed. Note. — For other cases, see Ci-imlnal Law, Cent. Dig. §§ 8T9-88G ; 
Dec. Dig. § 400.*] 

5. Obstructing Justice (§ 15*) — Evidence — Admissibility. 

In a trial for obstructing justice by inducing one to leave the country 
to avoid service of a grand jury subpœna, it was proper to admit testi- 
mony showing witness' présence within the jurisdiction when service 
was attempted and the efforts made. 

[Ed. Note. — For other cases, see Obstructing Justice, Cent. Dig. § 31 ; 
Dec. Dig. § 15.*] 

6. Obstructing Justice (§ 15*)— Evidence— Admissibility. 

In a trial for obstructing service of a subiXEna in a grand jury investi- 
gation by inducing a witness to leave, testlnony, concernlng the removal 
of a company's books and occurrences in the company's office before is- 
suance of the subpœna and involved in the investigation was admissible 
to sliow accused's knowledge of the investigation and of that which the 
■wàtness could testify to as a motive for inducing him to leave, and it was 

•For otlier cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & .Rep'r Indexes 
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proper to show that In accused's présence his brother, the person Inrestl- 
gated, asked witness if he had a good memory. 

[Ed. Note. — For other cases, see Obstructing Justice, Cent. Dlg. § 31; 
Dec. Dig. i 15.*] 

7. Cbiminal Law (§ 1053*) — Review— Exceptions— Necessity Fob. 

On review of a conviction conduct of the trial judge not excepted to 
cannot be considered. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §? 2261, 
2265 ; Dec. Dig. § 1053.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Arthur P. Heinze vvas convicted of endeavoring to impede the ad- 
ministration of justice, and he brings error. Affirmed. 

Wrlt of error to review a judgment convlcting the plaintiff in error (here- 
Inafter ealled the défendant) of a violation of section 5399 of the Bevised 
Stâtutes (U. S. Comp. St. 1901, p. 3650), whieh reads as follows: 

"Every person who corruptly, or by threats or force, endeavors to in- 
fluence, intimldate, or impede any witness, or offlcer in any court of the 
United States, in the discharge of his duty, or corruptly, or by threats or 
force, obstructs or impedes, or endeavors to obstruct or impede, the due 
administration of Justice therein, shall be punished by a fine of not more 
than flve hundred dollars, or by imprisonment not more than three months, 
or both." 

The indictmcnt contains three counts, but the défendant was convicted 
npon the third covmt only. This count States, In substance, that there was 
pending before the grand jury of the Circuit Court for the Southern Dis- 
trict of New York, at the May Term, 1909, an Inquiry into charges agalnst 
Fritz Augustus Heinze for a violation of the national banking act ; that on 
May 21, 1909, a wrlt of subiMena was duly Issued directed to Tracy S. Buck- 
Ingham commanding him to ajçiear before the grand jury on May 24, 1909, 
to testify in regard to said matter; that sald wrlt was placed in the hands 
of a deputy marshal — Joseph J. Kumb — for service; that sald Buckingham 
was then withln the jurisdiction ; and that the deputy marshal endeavored 
to serve the writ. The Indictment then charges that the défendant, well 
knowing of the issuance of said writ, "unlawfuUy and corruptly did en- 
deavor to impede the due administration of justice in the said court by 
then and there, and before the said Joseph .T. Kumb had an opportunlty to 
lind and see the sald Tracy S. Buckingham and serve the said writ upon 
him, knowingly, wlllfuUy, and corruptly advising and directing the said 
Tracy S. Buckingham to secure and conceal hlmself from and avoid the 
said Josepli J. Kumb and évade the service of the said writ upon him, and 
to départ from the said district In order to évade such service, ail of which 
the said Tracy S. Buckingham, in pursuance of the said advlce and direction 
«f the sald Arthur P. Heinze, immediately did — and by furnishing a sum 
of money, to wit, one hundred dollars, to the said Tracy S. Buckingham 
to assist and enable him to départ from the said district and go to the 
said foreign couutry." 

The wrlt of subpœna which was duly Introduced In évidence bore the fol- 
lowing Indorsement: 

"I hereby certify that the withln subprena was served as follows: John 
Williams P. S., after due and diligent seareh I hâve been unable to flnd 
Tracy S. Buckingham, Frederick Eckstein and Geo. Baglin In my District. 

"William Henkel, U. S. Marshal, S. D. N. Y. 

"May 21/09." 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Other material facts are stated in the opinion. 
William Rand, Jr., for plaintifï in error. 

Henry A. Wise, U. S. Atty., and Félix Frankfurter, Asst. U. S. 
Atty. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The de- 
fendant's principal contention is that the évidence failed to show that 
he impeded the administration of justice because: 

(a) He did not act in the premises until after the writ of subpœna 
had been returned by the marshal and had thereby become functus 
officio. 

(b) After the return of the writ there was nothing to obstruct or im- 
pede. 

This contention is based wholly upon the fact that the subpœna 
which was issued upon May 31, 1909, and required the attendance of 
Buckingham upon May 24th, bore the indorsement shown in the fore- 
going statement of facts. The défendant contends that this indorse- 
ment established that the subpœna was returned to the clerk of the 
court upon May 21st — the day of its date — and consequently had be- 
come functus officio on May 32d — the day when, according to the tes- 
timony, the défendant induced Buckingham to leave the country. 

We perceive no warrant for the defendant's contention. There was 
no proof whatever that the subpœna was ever returned to the clerk. 
The indorsement was merely the record of the doings of the officer 
upon a particular day — the 31st — and any presumption which might 
arise that it constituted a record of ail bis doings with respect to the 
subpœna is rebutted by the testimony of the deputy marshal that upon 
the following day— the 32d — he again tried to serve it. The indorse- 
ment, in and of itself, in no way alïected the validity of the subpœna. 

There was therefore no error in denying the motion to dismiss the 
indictment on account of the absence of proof that the writ of sub- 
pœna was outstanding at the time of the defendant's acts ; and certainly 
there was no error in denying such motion upon the ground that the 
offense charged was not established in other respects. The testimony, 
not objected to and not contradicted, showed beyond the slightest doubt 
that the défendant had sent Buckingham out of the country and had 
furnished him money with which to go out and stay out; had in the 
most flagrant manner attempted to obstruct and impede, and had ob- 
structed and impeded, the administration of justice in a Circuit Court 
of the United States. The sentence which the trial court saw fit to 
impose does not indicate the serious nature of the offense. 

In this State of the proof it is unnecessary to examine at very great 
length the alleged errors in the admission of testimony. If there were 
technical errors, the défendant could not bave been prejudiced thereby. 
Thus, with positive and uncontroverted évidence that the défendant had 
induced Buckingham to go to Canada and had given him money for his 
expenses, there was no practical injustice in receiving a telegram ob- 
jecting to sending more money, even if the defendant's responsibility 
for such telegram were not clearly established. So, with the défend- 



PKNNSTLVANIA STEEL CO. V. LAKKONEN. 325 

ant's own acts clearly shown, he was not harmed by the admission of 
évidence indicating that prior to his intervention Buckingham had him- 
self evaded service. And the same is true with respect to the admis- 
sion of other testimony to which objection is made. 

But, vhile in case there were any technical errors in admitting tes- 
timony, v»e could hardly regard them as prejudicial, we are not at ail 
satisfied that there were any such errors. 

There was évidence to warrant the trial judge in finding that the 
cipher telegram came into the defendant's possession and secondary 
évidence of its contents was properly received. The telegram which 
Buckingham received was obviously a reply to the message which he 
sent, and we think it the better view that it was properly admitted as 
a reply telegram. 

The testimony as tp what took place when the deputy marshal at- 
tempted to serve the subpœna on May 31st was properly received. It 
showed Buckingham's présence within the jurisdiction at the time and 
the eflforts made to serve the subpœna. We think that the trial court 
properly limited the scope and effect of this testimony. 

The testimony concerning the removal of the books of the United 
Copper Company and the occurrences at the United Copper Company's 
office prior to the issuance of the subpœna tended to show the knowl- 
edge on the part of the défendant of the proceedings before the grand 
jury and of that which Buckingham could testify to if called as a wit- 
ness and furnished the motive for sending him out of the jurisdiction. 
This testimony was properly received as well as the question of^ F. A. 
Heinze to Buckingham in the présence of the défendant: "Hâve you 
a good memory ?" 

Finally the défendant complains of the attitude of the trial court 
toward him. We are, however, unable to see that the défendant was 
substantially prejudiced by any act of the court, and anyway, as there 
are no exceptions in this regard, nothing is presented for us to dé- 
termine. 

The judgment of the Circuit Court is affirmed. 



PBNNSYLVANIA STEEL OO. T. LAKKONEN. 

(Circuit Court of Appeals, Second Circuit. August 1, 1910.) 

No. 308, 

1. Masteb atto Servant (§ 182*) — Death of Servant — Employeb's Liabilitt 

Act— "SUPEBINTENDENCE." 

The person in cliarge of a particular pièce of work as a subforeman or 
pustier Is a person engagea in superintendence within the New York em- 
ployer's llability act (Laws 1902, e. 600), making the master llable for In- 
juries to servants caused by the négligence of a superintendent or a per- 
son exerclsing superintendence. 

[Ed. Note. — For other cases, se© Master and Servant, Cent. Dlg. §S 371, 
372; Dec. Dig. § 182.» 

For other définitions, see Words and Phrases, vol. 7, pp. 6791-6792.] 

•For other cases ses same topic & S numbbe in Dec. & Am. Digs. 1907 to date. & Rep'r Indexe» 
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2. Masteb and Servant (§ 286*)— Death or Servant — Négligence of Stjpek- 

intendbnt — Question for Jury. 

In an action for the death of a servant by being struck by a falling iron 
saucer used In the érection of bridge beams, v^hether the subforeman lu 
charge of the work was négligent in pulling eut the pin attached to the 
(ail before the saucer had been taken ofC Tield for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Oent. Dlg. §§ 
l(fâ2-1035 ; Dec. Dlg. § 286.*] 

3. CbCETS (§ 366*) FEDERAI, COUBTS RULES CI' DECISION — DECISION OF 

HiGHEST State Coubt. 

Where the sufflclency of the notice of a servant's Injury served on the 
maBter depended on the construction to be given to the New York em- 
ployer's llabllity act (N. Y. Laws 1902, c. 600), pursuant to which the 
notice was eerved, that construction of the statute approved by the New 
York court of last resort would be followed in the fédéral courts. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. §§ 954-968; Dec. 
Dlg. § 366.* 

State laws as rules of décision In fédéral courts, see notes to Wllson v. 
Perrin, 11 C. C. A. 71 ; Hill v. Hlte, 29 O. C. A. 553.] 

4. Master and Servant (g 252*) — Employeb's Liability Act — Notice. 

New York Emplover's Liability Act (N. Y. Laws 1902, c. 600) § 2, 
provides that an action thereunder for Injuries to a servant cannot be 
malntalned unless notice of the time, place, and cause of the injury is 
glven to the employer wlthln 120 days. Held, that where a notice gave 
the time and place of decedent's injury, and stated that the cause was 
hls being struck by a large pièce of iron whlch fell on hlm from above 
the place where he was working whlle perfomilng lis dutles pursuant to 
directions by reason of the négligence of the superiu tendent or person act- 
ing as superlntendent in falling to exercise reasonable care, diligence, and 
prudence in the promises, it was sufficlent, though it also stated that the 
superlntendent was négligent In furnishlng deceased with an Improper 
and unsafe appliance, tool, and instrument about hls work, and dlrectlng 
the use of it, which assignment was thereafter abandoned. 

[M. Note. — For other cases, see Master and Servant, Cent. Dlg. § 806 ; 
Dec. Dlg. § 252.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

Action by Hilta ]l,akkonen, as administratrix of the goods and chat- 
tels of Alexander Lakkonen, deceased, against the Pennsylvania Steel 
Company, to recover damages resulting from the death of her hus- 
band, alleged to hâve been caused by defendant's négligence. From a 
judgment for plaintifï, défendant brings error. Affirmed. 

Battle & Marshall (H. S. Marshall, of counsel), for plaintiff in error. 
H. Powell and Jacob C. Brand (John B. Stanchfield and M. Spencer 
Bevins, of counsel), for défendant in error. 

LACOMBE, Circuit Judge. The action is brought under the em- 
ployer's liability act of the state of New York (Laws 1902, c. 600). 
Décèdent was on the day in question in the employ of the steel compa- 
ny, which was erecting the Blackwell's Island bridge and was working 
under the charge of a subforeman or "pusher" named Drummond. 
He was working at the bottom of a post constructed of plates riveted 
together with lacings on the sides. Thèse posts would be put in place 
by putting a pin through a hole at one end, Connecting the tackle of a 

•For other cases see same toplc & § ndmeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



PENNSYLVANIA STEEL CO. V. LAKKONEN. 327 

derrick with the pin and lifting the post to a proper position. This 
post had thus been put in place and the next step was to remove the 
lifting pin, which was still in the post and attacîied to the block and 
fall. The pin was 14 to 16 inches in diameter about 3i^ feet long, and 
was held in place with a washer or saucer on each end of it. The 
washer weighs 40 to 60 pounds, is fastened on to a boit or rod which 
runs through pin and washer and projects beyond the washer, the lat- 
ter being kept in place by a nut which is screwed on the end of the 
boit. To remove the pin, it was necessary fîrst to unscrew the nut and 
take off the washer. In removing the pin from the post, the washer 
was permitted to fall to the ground a distance of about 40 feet. It 
struck Lakkonen and killed him. James Headrich was the gênerai 
foreman of the work in question, having under him Drummond and 
other pushers. The state courts hâve held that a pusher such as Drum- 
mond is a superintendant within the meaning of the act. Drummond 
told two of the men under him, Peterson and Davis, to go up the post 
and get the pin out. He went up with them himself, and was at the 
top of the post when the accident happened. His narrative of what 
took place there is as follows: 

"The pin was already fastened to the fall as it hadn't been dlsturbed from 
the day the post was conneeted; and, It belng there was a strain on the fall, 
I had him (apparently the winchman) slacben off to release the strain — I had 
to pull the pin a Uttle one slde to drop It on the boit that went through the 
eenter. There was play enough to allow two Inches (of slde movement). By 
so dolng it would leave a space blg enough for a man to get both hands In- 
for two men to get each one hand in to hold the saucer. I gave a signal to go 
ahead on the fall — intending to stop him when he got the welght of the pin 
so that I could move it either way. The engine went ahead. The lîrst time 
he went ahead so far that I had to make him lower again. He lowered so 
much that I had to make him go ahead again; and between the time I had 
given the signal and got the answer to my signal the nut was taken off, and 
when the strain came on the fall the pin floated south and the saucer fell. I 
had not seen Davis take this nut off — I looked over the side before I gave the 
signal to go ahead with the fall and the nut was out — I saw the nut and the 
saucer — Davis was leaning sideways. His hands were straight in towards the 
column or ought to be. I couldn't see .iust where they were, and I didn't know 
whether he had hold of the nut or not, I couldn't say." 

The défendant contends that there is not sufficient proof of négli- 
gence on Drummond's part and that the accident was plainly due to 
the négligence of Davis, who was a fellow servant with deceased. The 
plaintiff contends that Drummond was négligent because he had given 
directions to Davis to remove the nut, and ought to bave realized that 
between the time when he gave such directions and the time when he 
moved the pin it was to be expected that Davis would hâve unscrewed 
the nut; also, that it was the usual practice to begin opérations for 
removing the pin by unscrewing the nut, and, if Drummond wished on 
this occasion first to shift the pin far enough to clear the boit, he 
should hâve cautioned Davis not to take off the nut until he gave fur- 
ther orders. It is évident that some little time elapsed while Drum- 
mond was signaling to the engine man and trying to shift the pin, so 
as to bring the boit into the hole. The following excerpts from the 
testimony are relied upon, Drummond testified : 



328 181 FEDERAL REPORTER. 

"In the doing of my work it was always customary before I started to re- 
move the pin to hâve the nut taken off — to take ofC the nut before I moved 
the pin providing the pin was in good condition that I could talîe the nut and 
saucer offl safely ; but, being in thls case It wasn't in a safe condition, it was 
my place to move the pin first. I went np to take tlie pin ont. When I went 
np there I told Davis it would be his job to take the nut off, but I didn't men- 
tion the tlme." 

Davis testifies: 

"It was our intention to work the pin out through the hole far enongh so 
that we could lash on to the center of it, so that, when we lowered the pin 
down, it wouldu't slip through the cling. Well, we worked it out through the 
hole far enough so that the washer came np against the outslde of the post, 
and then it was neeessary to take the nut off in order to get the washer off, 
or to get the pin out through the hole any further, and Drummond said to me, 
'We will take the nut off,' and I took the nut off and laid it down on the sep- 
arator that is right at the top of the post; and I was straightening up to reach 
around to get hold of the saucer, expecting somebody to help me get it when 
the pin went out through the hole. I didn't hâve time to catch it. Q. When 
did Drummond tell y ou to take the nut off? Did he say to you to take it off, 
or that It would be y our business to take the nut off? A. I belle ve he said, 
'We will take the nut off now,' meaning for me to take it off." 

Peterson testified : 

"Q. Wfts it customary to start to pull this pin out before the saucer or 
washer had been taken off? , A. Well, the washer was supposed to be taken 
off before we started. That was the way tbey had conducted the business be- 
fore. , In other words, the flrst of ail tbey take off the nut, and then the wash- 
ers, and then start the traveler moving. AVhile I was on the column with 
Pavis and Drummond, I heard Drummond say to Davis, 'Take the nut off.' " 

Upon the testimony as it stood at the close of the trial plaintifï was 
entitled to go to the jury on the question whether any négligence on 
the part of Drummond was a cause of the accident. 

Section 2 of thé statute under which the action is brought provides 
that such, action cannot be maintained unless "notice of the time, place 
and cause of the injury is given to the employer within one hundred 
and twenty days." The notice in this case which was duly signed and 
served reads as follows : 

"Please take notice : That I hâve a claim against you for damages sustained 
by me as administratrix of the goods, chattels, and crédits of Alexander Lak- 
konen, deceased, for the death of said décèdent, caused by reason of your care- 
lessness and négligence vvliile in your employ on or about the 22nd day of July, 
1907. at about 8:50 a. m., at about and between the foot of E. 50th street and 
the foot of E. 60th street, in the Borough of Manhattan, city of New York. 

"That such injuries and resulting death were caused by said décèdent being 
struck by a large pièce of iron which fell upon him from above the place where 
he was working, while he was performing his duties upon and about the new 
Blaekwell's Island bridge, at the place above mentioned, pursuant to your 
directions. 

"Such occurrence was caused : 

"Ist. By reason of your négligence, and the négligence of a person In your 
service and intrnsted with and exercising superinteudence, and by reason of 
the négligence of a person with your authority and consent actlng as super- 
intendent in the absence of such superintendent, in furnishlng to said de- 
ceased an improper and unsafe appliance, tool and implement in and about 
his work at the above named place, and in directing the said deceased to use 
the same. 
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"2d. By reasoii of your négligence, and the négligence of a person in yonr 
service and intrusted witli and exercising superinteudeuce and by reason of a 
person with your autliority and consent acting as superintendent in the ab- 
sence of such superintendent, In failing to exercise reasonable diligence, care, 
and prudence in the premises." 

As was said in a récent décision of the New York Court of Appeals 
(Logerto v. Central Building Co., 198 N. Y. 390, 91 N. E. 783) : 

"ïhe statute contemplâtes that notice be given by the party Injured or by 
some one on his behalf. ïherefore the statement of the accident should not 
be, required to conform to any higher standard than that vvhich mlght be ex- 
pected from an Illiterate person." 

The same court has also held that, by this provision, "the Législa- 
ture intended that the notice in stating the cause of the injury should 
with reasonable definiteness and completeness, in however informai 
and inartistic a manner, indicate the négligent or wrongful misconduct 
of the employer really claimed to hâve been the cause of the accident 
and really relied on as the basis of the complaint against him, and this 
manifestly that he might by virtue of said seasonable notice investigate 
and prépare to défend against the charge thereafter actually to be 
prosecuted." Finnigan v. N. Y. Contracting Co., 194 N. Y. 244, 87 
N. E. 424, 21 L. R. A. (N. S.) 233. 

The notice above quoted gives the time and place, and states that 
the cause of the injury was being struck by a large pièce of iron which 
fell upon deceased from above the place where he was working, while 
performing his duties, pursuant to directions, the fall being occasioned 
by reason of the négligence of a superintendent or a person acting as 
superintendent in failing to exercise reasonable diligence, care, and 
prudence in the premises. This certainly states the cause of the injury, 
to wit, the fall of the large pièce of iron from above at the place where 
he was put to work, and indicates that the cause of the accident was 
the négligence of a superintendent or an acting superintendent. With 
such a notice as this there certainly should be no difïiculty in investi- 
gating the charge and preparing to défend against it. The notice does 
indeed state that the négligence was that of a "superintendent" or of 
an "acting superintendent," but it would be wholly unreasonable to re- 
quire the injured employé to state with absolute accuracy the partic- 
ular position in the employer's service of the superior through whose 
lack of reasonable care and prudence an opération has been negligent- 
ly carriedon. So, too, the notice states an alternative cause of the oc- 
curence, viz., furnishing the deceased with an unsafe tool, a claim since 
abandoned. But in the very case on which défendant mainly relies 
(Finnigan v. N. Y. Contracting Co., supra) the New York Court of 
Appeals says: 

"A clalmant at the time of serving notice might justiflably believe that there 
■was a cause of the accident, which however, on the trial he might fail to es- 
tablish, and the notice should not be held invalid because it coiitained a state- 
ment of plural causes — really believed to exist even though some eue was not 
established." 

This language exactly describes the notice hère, which is very dififer- 
ent from the one condemned in the Finnigan Case, where the cause was 
alleged to be failure to furnish safe place, failure to furnish suitable 
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tools, failure to inspect guard and protect the place, failure to furnish 
compétent foreman, failure to furnish compétent employés, and failure 
to promulgate and en force proper rules. 

Since the sufficiency of the notice dépends upon the construction to 
te given to a state statute, the fédéral courts will follow the construc- 
tion of that statute approved by the state court of last resort. We find 
nothing in the décisions of that tribunal which would require the re- 
jection of this notice as not conforming to the requirements of the act. 
It is riecessary to cite only the causes found on the briefs. The Finni- 
gan Case has already been referred to. In Bertolami v. United En- 
gineering Co., 198 N. Y. 71, 91 N. E. 267, it was held of a notice not 
materially différent in tiiose particulars from the one before us that 
it "does. state beyond substantial criticism what did actually cause the 
injuries — and that the spécifications of défendants légal agency in caus- 
ing the accident— are apt and applicable." The latest deliverance of the 
Court of'.'Appeals is in Logerto v. Central Building Co. (April 2Cth, 
1910) 198 N. Y. 390, 91 N. E. 782. In that case the only statement of 
the cause of the injury was that "certain earth, stone and material was 
causéd and permitted to fall upon and serionsly injure" the plaintifï. 
This was held insufficient; the court, by Cullen, C. J., saying: 

"Wliether the phiiiitiff was hi.iurecl by the caving of the bank, by earth fall- 
Ing from the boxes in which the material excavated was renioved, by accident 
to tiie dorriciis which elevated the boxes, suflering the matenal to fall, or by 
the fouudation walls, vvhlch were beiiig constnicfed, falling on bim, the no- 
tice gives no intimation whatever. The niost iilittTntp person wonld not hnve 
stated to another the occurrence of this accident and injury to the plaintitî 
lu tbe bald tenus of the notice. He would hâve told to some exteut how the 
occurrence happeued. It might be in the nmwt tcrse languape that a bank In 
which tlie plaintitî was disgiug fell dowu ui:)on hini; that material which was 
being taken eut of the excavation had been suffered to fall on bim; that a 
vvall had given way and injured him. This nuich, at least shonld be speoified' 
lu Uie statutory notice, and It is imposiug no uureasonuWe trardeu on the em- 
ployé to require It." 

The notice in the case at bar seems to be in reasonable conformité 
to the statute as interpreted by the state court. 



EXCnAKfiE ^rUT. FIRB INS. CO. v. WAUS.JiW-WILKINSON CO. 
(Circuit Court of Appeals, Thlrd Circuit September 12, 1910.) 

iNStTEANCE (§ 173*) CONSTRUCTION OF POI-TCY — AmOUNT OP InSUEANCB. 

A tire insurance policy Issucd by a mutiial cotniiany on deposit by the 
Insured of a suu) by way of preniluni to be subject to assessmeiits"^ eon- 
t.ained the following provision: "If the deposit made by the insured at 
the time this policy is Issued should be less than the premiuai wUich 
would be payable on tlie property bereby Insured for the amount of In- 
surance above naraed, at the rate charged by the majority of the stock 
companies engagcd In tire Insurance business In the locality in which 
this rlsk is situated, then It Is understood and agreed that the amount 
of Insurance coutracted for herein and ail claims for losses bereon shall 
be reduced pro rata on the several and separate Items thereof." Eeld, 
that the purpose of the provision was to put the insurance on a stock 
Company basls ; the criterion belng the average rate which would be 



•For otUer cases see same topic & i nu.mbbh in, Dec. & Am. Dlga. 1SU7 to date. & Uep'r ludesea 
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eîiarged by snch companies "on Ihe property hereby Insureil" and was to 
be detemiined by taklng the stock conipany rate there in vogue on the 
sanie kind of property and not the average ou ail classes without regard 
to the nature of the risk. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 173.*] 

In Error to the Circuit Court of the United States for the Easten> 
District of Pennsylvania. 

Action by the Warsaw-Wilkinson Company against the Exchange 
Mutual Fire Insurance Company. Judgment for plaintiff for want of 
a sufficient affidavit of défense, and défendant brings error. Reversed. 

H. B. Gill, for plaintifif in error. 
R. M. Schick, for défendant in error. 

Before BUFFINGTON, Circuit Judge, and ARCHBAI^D and 
CROSS, District Judges. 

ARCHBALD, District Judge. This was an action on a fire insur- 
ance policy for $7,500. The value of the property insured was $33,000, 
and the loss was $13,000, distributed in various amounts over the 
building and its contents; the total insurance being some $19,800, and 
the defendant's share, on the basis that the policy held good for the 
face of it, being $2,505.58, for which amount suit was brought. The 
défendant disputes its liability for this amount, and contends that it is 
only liable for $1,721.72 ; there being a clause in the poHcy by which the 
amount for which it was written was to be reduced under certain cir- 
cumstances, which clause it is claimed is operative hère, and reduces 
the policy to $5,158, instead of $7,500, with a corresponding réduction 
in the amount due on it. The company is a mutual company, and the 
insurance was efifected by the deposit of $102.73, by way of premium, 
and the agreement on the part of the insured to pay such charges as 
might be levied by the directors against it. And the clause having evi- 
dently been inserted in the policy for the protection of the company 
against too low a rate, the question hère is the construction to be given 
to it, and whether a case is made out within it. 

The clause of the policy reads as follows: 

"If the deposit made by the insured at the time this policy is Issued shoulcl 
be less thau the premium which would be payable on the property hereby 
Insured for the amount of insurance above named, at the rate charged by the 
majority of the stock companies engaged in fire Insurance business in the lo- 
cality in which this risk is situated, then it is understood and agreed that the 
amount of insurance contracted for herein and ail claims for losses hereon 
shall be reduced pro rata on the several and separate items thereof." 

The défendant fîled an affidavit of défense, which embodied its con- 
tentions and tendered judgment for $1,721.72. But the plaintiff, not 
satisfied with that, and conceiving that no défense was shown to the 
whole amount claimed, took a rule for judgment for want of a suffi- 
cient affidavit of défense, which the court made absolute ; the views en- 
tertained with regard to it being expressed as follows ; 

"The plaintiflC contends that the word 'charged,' used in the provision of 
the policy above set forth, should be construed to bave référence only to rates 
charged by stock companies in insuring the same property as that covered 

'For otlier cases see same topic & § numbeb in Bec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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by the policy sued on. lutleRd, tlie plaintiff goes furtlier and insiats tliat, iin- 
less the plaintiff's property was actually insured by a majority of the stock 
companies engagea in flre Insurance business in Warsaw, the place where the 
plaintifif's property was located, the quoted provision of the poUcy is wholly 
Inapplicable to the présent case. Bnt I think the fair meaning of the lan- 
guage is that if $102.73 was, when the plaintiff's policy was issued, less than 
the premlum then charged by the majority of stock companies then engaged 
in flre Insurance business In the locallty where the plaintiff's property was 
situated for Insuring property in that locality, the maximum indemnity of 
$7,500 mentioned in the policy sued on should be correspondingly reduced. 
The défendant, however, is not satisfled with either of thèse constructions. 
Its contention is that the language means that the maximum indemnity of 
the policy shall be reduced if the .$102.73 was, when the plaintiff's policy was 
Issued, less than the premium then charged by the majority of stock com- 
panies then engaged in fire Insurance business In the locality where the plain- 
tiff's property was situated, for Insuring property like or similar to that of 
the plaintiff. Such, evidently, is the construction on whieh the affldavit of 
défense rests. But what right has the court thus to lirait the meaning of the 
words of the policy 7 If, when the plaintiff's policy was issued, much the 
larger part of the property Insured in Warsaw by the majority of the stock 
companies ^ngaged In flre Insurance business there was llmlted to a class of 
better jisks thaji the plaintiff's property, and therefore was insured at low 
rates, l^as npt the défendant bound Itself to take those low rates Into consid- 
ération In estlmatlng the maximum indemnity of the policy sued on? Would 
It be permitted. In such case, to consider only the higher rates for risks like 
or similar to the risk of thç policy sued on? There is nothing in the policy 
that permits the défendant to take only a particular class of property In- 
sured In Warsaw as the bàsis on which to èstimate the maximum indemnity. 
Aé I rëad'the policy, the only vvay of aseertaining 'the rate charged by the 
majority of the stock companies engaged in fire Insurance business in the 
locality in which this risk is situated' Is by getting the names of ail the stock 
companies which, at the date of the issue of the plaintiff's policy, had out- 
staiidlng flre Insurance in Warsaw, learnlng the rates charged by those com- 
panies for such outstandlng Insurance, regardless of the nature of the risks, 
and then determinlng the question from the data thus obtained. It may be 
that such a rule is an unbusinessllke one for an Insurance company to es- 
tablish. But, in my judgment, It Is the rule the défendant has made. Cer- 
talnly, there is no authority for the court to read into the policy the words 
of limitation which are found in the affidavit of défense. When policies of 
Insurance are obscure they are invariably construed most strongly against 
the company Issuiug them. Much less, then, may an Insurance company in- 
sert into the plaln language of a policy issued by it words llmiting its lia- 
bility." 

The opinion which is thus expressed does not in our judgment give 
proper effect to the provisions of the policy or the défense set up by 
the affidavit under it. The clause in controversy in terms provides for 
a réduction of liability from the amount for which the policy is writ- 
ten upon certain specified conditions ; thèse conditions in substance be- 
ing that, if the deposit made by the insured by way of premium, at the 
time of taking out the insurance, is less than would be payable on 
the property insured, for the aimount of insurance named in the policy, 
at the rate charged by a majority of the stock companies engaged in 
business, in the locality of the risk, then the amount of insurance con- 
tracted for is to be reduced proportionately. The insurance, in other 
words, is to be put on a stock company basis, as determined by the rate 
charged by a majority of such companies doing business in the viciniry. 
The criterion of this is the stock company rate there in vogue, on the 
same kind of property, and not the average on ail classes without re- 
gard to the nature of the risk, as held by the court below, which is a 
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clear departure from the terms of the policy. It is only by taking the 
stock Company rates on similar property in the neighborhood that it 
can be determined what the stock company rate would be on the prop- 
erty insured, which rate by comparison is to décide the extent of lia- 
bihty on the policy ; the agreement being that, if the deposit made by 
way of premium is less than this, there shall be a corresponding ré- 
duction. Expressed briefly, the deposit made was to pay for the same 
amount of insurance that it would hâve bought on the property in- 
sured from the majority of the stock companies having risks in that 
locality, and no more than that, notwithstanding the amount for which 
it was written. And this could only be judged by the rates charged by 
such companies on the same kind of property. There is no ambiguity 
in this, nor does it read into the policy limitations not found in it. It 
is simply taking the policy as it stands, and giving it its natural, not to 
say unavoidable, construction. And by contrast the construction given 
it in the court below, by which it was held that, in order to détermine 
how much insurance the deposit made would buy at the rates charged 
by a majority of the stock companies doing business in the locality, ail 
the outstanding insurance of those companies there must be taken, je- 
gardless of the nature of the risks, imported into the policy something 
not found in it, nor entitled by any authorized implication to be brought 
into it. 

This being so, the affidavit of défense was sufificient, and judg- 
ment could not rightly be given in the face of it for more than was 
there admitted. Pursuing the terms of the policy, it was there express- 
ly averred, that: 

"The deposit of $102.73 made by the plaintiff was less than the premium 
whieh would be payable on the property insured by the policy sued on for the 
amount of insurance named therein at the rate charged by the majority of 
the stock companies engaged in flre insurance business in the locality in 
which the rislc was situated." 

Not stopping with this, it was further averred that the $102.73 de- 
posited by the plaintifif was at the rate of $1.29 per $100 of insurance 
on the buildings, and $1.42 on the contents, and that the rates charged 
by a majority of the stock companies engaged in the fîre insurance busi- 
ness, in that locality, when the policy was issued, was $1.84 per $100 
for like insurance on such buildings, and $2.09 on the contents ; thèse, 
as it is said, being the rates charged by such companies for similar in- 
surance upon the risk expressed in the policy in suit, which reduced 
accordingly the amount of insurance contracted for, the total amount 
of insurance upon this basis for which the défendant was liable being 
$5,158, and its proportionate amount of the loss incurred being $1,721.- 
12, which sum it was at ail times willing to pay, constituting as it did 
the amount for which alone it was liable. The défendant in thèse aver- 
ments brought itself squarely within the clause of the policy invoked, 
by which, as we construe it, it was protected from any larger liability 
than it admitted, and it was error therefore to give judgment for more 
than that. 

There are other contentions made by counsel for the plaintiff in or- 
der to sustain the judgment, but it is not necessary to notice thera. 

The judgment is reversed, and a procedendo awarded 
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NEWOOMB et al. T. BURBANK et aL 

(Circuit Court of Appeala> Second Circuit June 14, 1910.Ï 

No. 228. 

1. COUBTS (5 27f>*) — FEDERAL OOTJRTS— JURISDICTION— REOOKO. 

Sirice fédéral courts exercise but a Umited jiirisiilctlon, conferréd by 
the fédéral Constitution and laws. there Is no presumption in favor of 
tlieir jurisdictlon whlch must afflrmatlvely appear of record. 

(Ed. Note. — For other cases, see Courts, Cent. Dig. ii 816, 817; Dec. 
Dig, § 279.*] 

2. Courts (g 280*) — Fédérai, Courts— Jubisdiction—Dismtssai.. 

It Is the dut.v of a fédéral court to dismlss of Its own motion, If Jurls- 
flictiou does not affirmatively appear. 

fKd. Note.— For otlier cases, eee Courts, Cent Dig. §§ 816, 818; Dec 
Dig. § 28().*] 

3. Appeal and Ersob (§ 1166*) — Fédéral Appkllate Court— Wawt of Jueis- 

DicrroN OF Court Below— Reversal. 

W'here. on appeal to a fédéral appellate court Jiirlsdlction of the court 
below doea not afflrmatlvely appear, It la Incumbent on the court of its 
owa motion to reverse, without reviewing the merits. 

( Ed. Note. — For other cases, see Appeal and Error, Cent Dig. ^8 4527- 
4r)30; Dec. Dig. § 1166.* 

Jurisdk'tion of Circuit Court of Appeals in gênerai, see notes to Lan 
Ow Bew V. United States, 1 O. C. A. 6 ; United States Freehold Land 
& Emigration Co. v. Gallegos, 32 O. a A. 475.] 

4 CotJRTS (§ 322*) FEDERAL COURTS— JUEISDIOTION—DiVKRSITT OF ClTIZEN- 

SJiip— Domicile. 

■U'here. in an action In whlch fédéral jurisdictlon depended solely on 
diversity of citizenship, there was nothlng in the record to show that el- 
ther plaintiff or défendant was a citizen of any state, but the eomplaint 
alleKt'd lliat plalntiffs were résidents and inhabitants of Kentncky, but dld 
not State the résidence of the défendants, and there wms nothlng to show 
tlie domicile of the parties, as distingulshed from résidence, jurisdictlon 
was not shown. 

[Ed. Note. — For other cases, see Courts, Cent Dig. §§ 876-878; De& 
Dig. § 322.*] 

5. Courts (§ 356*) — Reversai— Rbmand—Amendment. 

Where. on a wrlt of error. the record falled to show fédéral jurlpdictlon, 
neeessitating a reversai, plalntlff, on remand, mlght be permitted in the 
trial court to amend, so as to correct the defect 

LKd. Note. — For other cases, see Courts, Dec. Dig. | 356.*] 

6. CosTS (§ 238*) — CosTs on Appeal — Reversal— Jurisdictional Defect. 

Where the record on a wrlt of error falled to show fédéral Jurisdictlon, 
neeessitating a reversai, but défendants in error dld not raise the jnrls- 
dirtlonar question, either in the trial court or in the Circuit Court ot 
Ai)i)eals, the jndgment wOuld be reversed without costs of the appeal, 
ai 1(1 in the absence of amendment In the Circuit Court the cause would 
be dismlssed without costs In that court 

[Ed. Note. — ^F'or other cases, see Costs, Cent Dig. § 912 ; Dec. Dig. 
{ 23&*] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

*For olher casea see same topic & S hvubsb lu Dec. & Am. Dlga. 1907 to date, & Rep'r Indexe* 
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"Action by Caleb A. Burbank and another, indivîdually and as execu- 
tors, etc., against David B. Newcomb and Mary E. Newcomb, as 
executors, etc. Judgment for plaintiffs, and défendants bring error. 
Reversed, with instructions. 

See, also, 146 Fed. 400; 159 Fed. 568, 669. 

F. B. W.oodruff, for plaintiffs in error, 
E. D. Hawkins, for défendants in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges;' 

NOYES, Circuit Judge. The courts of the United States exercise 
only the limited jurisdiction conferred upon them by the fédéral Con- 
stitution and laws. There is no presumption in favor of their juris- 
diction. On the contrary, the rule is inflexible that the facts upon 
which jurisdiction dépends must appear affirmatively upon the record. 
If they do not so appear, it is the duty of every court of the United 
States of its own volition to deny its own jurisdiction. And it is in- 
cumbent upon an appellate tribunal to go further and deny the juris- 
diction of the court whose acts it is reviewing, unless the jurisdiction 
of that court is affirmatively shown. As said by Mr. Justice Matthews 
in Mansfield, etc., R. Co. v. Swan, 111 U. S. 379, 4 Sup. Ct. 510, 28 
L. Ed. 462 : 

"On every wrlt of error or appeal, the first and fundamental question Is 
that of jurisdiction, first of this court, and then of the court from which tlie 
record cornes. This question the court is hound to aslt and answer of itself, 
even when not otUerwlse suggested, and without respect to the relation of the 
parties to it," 

See, also, Bors v. Preston, 111 U. S- 252, 4 Sup. Ct. 407, 28 L. Ed. 
419 ; Grâce v. American Central Ins. Co., 109 U. S. 278, 3 Sup. Ct. 
207, 27 L. Ed. 933 ; Puget Sound Navigation Co. v. Lavendar, 156 
Fed. 361, 84 C. C. A. 259. 

Turning, now, to the présent record, we find an action of which the 
Circuit Court had jurisdiction only in case the parties plaintiff and 
défendant were citizens of différent states. Jurisdiction was wholly 
dépendent upon diverse citizenship being affirmatively shown. And 
yet it is not alleged in the record from beginning to end that any party 
to the suit was a citizen of any state. The complaint allèges that the 
plaintiffs were résidents and inhabitants of the state of Kentucky, but 
fails to state even the résidence of the défendants. Ail that appears 
concerning them is the admission of their counsel at the opening of the 
trial that at the commencement of the action they were résidents of 
the city of New York. It is impossible to iind by looking through the 
whole record for the purpose of curing the defective averment even 
diverse domicile — as distinguished from résidence — from which di- 
verse citizenship might as a matter of law be inferred. Sun Printing, 
etc., Co. V. Edwards, 194 U. S. 377, 24 Sup. Ct. 696, 48 L. Ed. 1027. 

But allégations of résidence are not allégations of citizenship. A 
person may be a résident of a state of which he is not a citizen. That 
such allégations are wholly insufficient to show jurisdiction in the Cir- 
cuit Court based upon diverse citizenship has been repeatedly decided. 
Mexican Central R. R. Co, v. Duthie, 189 U. S. 76, 23 Sup. Ct. 610, 47 
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L. Ed. 715 ; Wolfe v. Hartford Life, etc., Co., 1-18 U. S. 389, 13 Sup. 
Ct. 602, 37 h. Ed. 493 ; Menard v. Goggan, 121 U. S. 253, 7 Sup. Ct. 
874, 30 E. Ed. 914; East Tennessee, etc., R. Co. v. Grayson, 119 U. 
S. 240, 7 Sup. Ct. 190, 30 L. Ed. 382 ; Grâce v. American Central Ins. 
Co., 109 U. S. 378, 3 Sup. Ct. 207, 27 L. Ed. 932 ; Robertson v. Cease, 
97 U. S. 646, 24 L. Ed. 1057 ; McCaskill v. Dickson, 159 Fed. 704, 86 
C. C. A. 572; International Bank, etc., Co. v. Scott, 159 Fed. 58, 86 C. 
C. A. 248; Crosby v. Cuba R. Co. (C. C.) 158 Fed. 144; Koike v. 
Atchison, etc., R. Co. (C. C.) 157 Fed. 623 ; Stockwell v. Boston, etc., 
R. Co. (C. C.) 131 Fed. 152 ; Tug River Coal, etc., Co. v. Brigel, 67 
Fed. 625, 14 C. C. A. 577; Pacific Postal Tel. Cable Co. v. Irvine 
(C. C.) 49 Fed. 113. 

In the opinion of a majority of the court, it follows from the ap- 
plication of thèse well-settled principles that the facts necessary to 
give jurisdiction to the Circuit Court over this controversy do not ap- 
pear upon the record, and, consequently, that the cause as it stands 
must be remanded to that court for dismissal for want of jurisdiction. 
It is possible, however, that the requisite diversity of citizenship 
might be shown by amendment to the complaint. Such amendment, 
of course, could not be made hère; but the Circuit Court may allow 
it, when the case gets back. Mexican Central R. R. Co. v. Duthie, 
189 U. S. 76, 23 Sup. Ct. 610, 47 L. Ed. 715 ; East Tennessee, etc., 
R. Co. V. Grayson, 119 U. S. 240, 7 Sup. Ct. 190, 30 E- Ed. 382; 
Menard v. Goggan, 121 U. S. 253, 7 Sup. Ct. 874, 30 E. Ed. 914; Tug 
River Coal & Sait Co. v. Brigel, 67 Fed. 625, 14 C- C. A. 577. See, 
also, Robertson v. Cease, 97 U. S. 646, 24 L. Ed. 1057 ; Morgan v. 
Gay, 19 Wall. 81, 22 E. Ed. 100 ; Puget Sound Nav. Co. v. Eavendar, 
156 Fed. 361, 84 C. C. A. 259 ; Crosby v. Cuba R. Co. (C. C.) 158 Fed. 
144; Koike v. Atchison, etc., R. Co. (C. C.) 157 Fed. 623. 

With respect to costs : As the original fault rested with the plain- 
tiffs — it being their duty to make the jurisdiction appear — there is 
much reason why reversai should be at their cost in this court. And 
yet the défendants did not raise the jurisdictional question in the 
court belovv — in which case this writ of error might not hâve been 
brought — nor hâve they raised it in this court. Under ail the cir- 
cumstances, we think that no costs should be allowed to either party 
in this court, and that if the complaint is not amended it should be 
dismissed without costs in the Circuit Court. 

As it is not certain that there will be a new trial of the cause, and as, 
in case there is a new trial, the questions raised upon the assignments 
of error may not arise again or be presented in the same form, we do 
not feel that any spécial circumstances exist which call upon us to 
décide the merits of thèse questions or départ from the practice indi- 
cated as proper by the Suprême Court in Robertson v. Cease, 97 U. 
S. 646, 24 E. Ed. 1057: 

"Sinee the record shows no cause of which the Circuit Court had jurisdic- 
tion, we do not feel at liberty upon this writ of error to détermine any point 
aiïeeting the merits of the litigatiou." 

See, also, Bors v. Preston, 111 U. S. 252, 4 Sup. Ct. 407, 28 E. Ed. 
419 ; Mansfield, etc., R. Co. v. Swan, 111 U. S. 379, 4 Sup. Ct. 510, 
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28 L Ed. 462. Compare Grâce v. American Central Ins. Co., 109 U. 
S. 378, 3 Sup. Ct. 207, 27 L. Ed. 932. 

The judgment of the Circuit Court is reversed, without costs, and 
the cause is remanded to that court, with instructions to dismiss the 
complaint for want of jurisdiction, without costs, unless the plaintiffs 
within a reasonable time obtain from that court leave to amend the 
complaint, and do amend it so as to présent a cause within the juris- 
diction of that court. 



In re STRASOHXOW et al. 

(Cirnitt Court of Appeals, Second Circuit. June 14, 1910.) 

No. 305. 

1. UsDRT (§ 115*1— Parol Evidence— Weitten Contractât aliditt. 

Where a contraet evldenclng a loan of money and the employment of 
tbe leuder was attackeu ïor usury, paroi évidence of the conversa dons 
of the parties prier to the exécution of the contraet was not objeetionable 
on the ground that ail prior negotiations must he deemed merged in the 
wrîtten contraet. 

fEd. Note.— For other cases, see Usury, Cent. DIg. f 326; Dec. Dig. 1 
115 ;• E\'idence, Cent. Dlg. § 2029.] 

2. Bankbuptcy (§ 467*) — Revievv of Evidence. 

The Circuit Court of Appeals, on an appeal In hankruptcy proceedlngE,, 
Is not required to weigh testimony on the printed record, where the ques- 
tions of fact are douhtfnl, and It is désirable that the facts be flrst passed 
on by the District Court or a référée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 467.* 
Appeal and review in bankruptcy cases, see note to In re Eggert, 43 C. 
C. A. 9.1 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of Ralph Straschnow and another, bankrupts. From 
an order confirming the report of a référée, directing the payment of 
dividends on the claim of Henry L. Ketcham, assignée of Eli Bernays, 
William H. Roberts appeals. Reversed and remanded. 

The bankrupts carried on business in New York City under the name of 
"International Electrlcal and Engineering Company" and snid Bernays was 
the father-in-law of tbe bankrupt Wiener. About April, 1908, the bankrupts 
borrowed of said Bernays the sum of $10,000 and executed an agreement, a 
copy of whlch is printed In the margln.f 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 

t This agreement made and entered iuto the Ist day of April, 1908, by and between Ely 
Bernays, residlng in the city of New Yorlt, borough of Manhattan, state of New York, 
party of the first part, and Ralph Straschnow and Félix F. Wiener doing business under 
the firm name and style of International Electric & Engineering Company, in the city ût 
New Yorlc^ borough of Manhattan, N. Y., parties of the second part, witnesseth: 

First: The party of the flrst part agrées to loan to the parties of the second part 
at once the sum of $10,000 and the parties of the second part agrée that said sum shall 
be repaid to the party of the first part on the Ist day of October, 1910, 

Second: The parties of the second part agrée to pay to the party of the flrst part In- 
terest on said sum of $10,000 at the rate of 6% per annum, such interest to be paid every 
three mouths. 

Third: Tha parties of the second part engage the services of the party of the flrst part 
from the Ist day of April, 1908, to the Ist day of October, 1910, and the party of the 
first part agrées to serve said parties of the second part, the gênerai nature of such 
«ervices being gênerai advice and assistance to be glven by the party of the flrst part 

181 F.— 22 
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The clalm presented agaînst the bankrupt estate by the assignée of Bernays 
was based upon this written agreement. The trustée moved to expunge the 
clalm upon the ground, among others, that the agreement was Invalld because 
it reseryed a usurious rate of Interest, and the question presented to the trus- 
tée was, as stated by him in hls report, "whether the loan made by Eli Ber- 
nays to the bankrupts was tainted with usury, aiid whether, therefore, the 
clalm of Henry L. Keteham, the assignée of the clalm, must be stricken out 
on motion of the trustée." 

Upon the hearing before the référée that officiai flrst excluded proof of any 
conversations between the bankrupt and Bernays before the exécution of sald 
agreement, but flnally permitted the trustée to show such conversations. lu 
hls report, however — whlch was confirmed upon the law and the facts by the 
District Court — the référée sald: "I thlnk it was error to bave admitted évi- 
dence of conversations between the bankrupts and Bernays before the agree- 
ment Vk'as slgned, and that ail such conversations must be held to hâve been 
merged in the agreement." 

The référée found that the évidence dld not, in hls Judgment, establiah the 
fact that the agreement was usurious. The statutes of New York, whlch dé- 
termine the validlty of the agreement, provide that the lawful rate of Inter- 
est is 6 per cent, and that no person shall, directly or indlrectly, take or re- 
ceive a greater rate, and that ail agreements reserving a greater rate shall be 
vold. 

Benno Loewy and I-,eon A. Malkiel, for appellant. 

J. Garfield Moses and M. S. & I. S. Isaacs, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The 
statement of the référée in his report that conversations between the 
bankrupts and Bernays before the agreement was signed "must be held 
to hâve been merged in the agreement," and that they had been im- 
properly admitted in évidence, was manifestly erroneous. Of course, 
as a rule of interprétation, paroi évidence is not received to contradict 
or vary the terms of a written instrument; but, when the question is 
whether the instrument has any validity at ail, such évidence is 
always received. The courts never permit form to shield illegality. 

in the business eonaucted by the parties of the second part, by attending at thelr place 
of business from time to time and whenever necessary or requested and assistance with 
his linowledge and exf 3nce in the conduct of the business. 

Fourth: The parties „,. the second part agrée to pay to sald party of the flrst part for 
such services one-third part of the net profits of the business conducted by them and 
which may be realized from April 1, 1908, and up to October 1, 1910, such one-third of the 
net profits however to be ascertained only after Mr. Ralph Straschnow and Félix F. 
Wiener hâve each received an allowance of $3,800 per annum and the further sum of 
$1,400 has been credited to their respective accounts on tlie boolis of the parties of the 
second part. The ,said payment is to be made to the party of the flrst part within eight 
weelts after October Ist, of each year, at which time a balance sheet is to be prepared 
by said parties of the second part. 

Fltth: This agreement shall not be deemed to croate a copartnership, or to vest In the 
party of the flrst part any proprietary rights in the assois of the business of the parties 
of the second part; he shall be deemed only a créditer and employée. 

Sixth: In case the présent term of partnershlp existing between Ralph Straschnow and 
Félix F. Wiener is continued from and after October 1, 1910, then and in that event the 
party of the flrst part is to hâve the option of continuing the said loan of $10,000 to the 
said copartnership under the same terms and conditions as are hereinbefore set out and 
for such period of time as the party ot tlie flrst part may décide. 

Seventh: Any différences which may arise between the two parties, or any misunder- 
standing arising out of the misconstructlon of this agreement, shall be settled by an ar- 
bitration committee, of three members to be chosen as follows: 

Tlie party of the first part shall sélect one arbitrator, the parties of the second part 
shall sélect one arbitrator, and the two arbitrators thus selected shall agrée ujKin a third 
arbitrator. 

In witness whereot, the parties hereto hâve hereunto set their hands and seals thia Ist 
ûay of April. 1908. R. Straschnow. [L. S.] 

Félix F. Wiener. [L. S.] 

Witness: Curt Heinzmann. 
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Statutes cannot be evaded by shams and pretenses. Testlmony con- 
cerning the conversations of the parties to a written agreement prior 
to its exécution might be the best and most persuasive évidence to 
show that, instead of being what it purports to be, it is merely a cover 
for a usurious transaction. 

It is true that, notwithstanding his erroneous view of the law, 
the référée stated in his report some of the testimony concerning 
conversations between the bankrupts and Bernays, and that he reach- 
ed the conclusion that the agreement was not usurious. But it is im- 
possible to say that the error of the référée was not prejudicial to the 
appellant. It was the duty of the référée to give careful considération 
to the testimony concerning the antécédent conversations — that testi- 
mony was probably the most important in the case as showing the 
real transaction between the parties — and how can it be said that he 
gave it such considération when he was of the opinion that it had been 
erroneously received and could not alter the written agreement? 

The error of the référée calls for a reversai of the order, unless 
we are satisfied, from our own examination of the évidence as shown 
upon the record, that the ultimate conclusion reached by the référée 
was right. But, as already pointed out, the question in this case is 
whether the agreement was what it purports to be — in part a contract 
of employment — or was in fact intended as a cover for obtaining un- 
lawful interest upon money loaned. The character of the transaction 
dépends upon the intention of the parties, and the question of intent 
is one which, in ordinary actions, must be determined by the jury, 
and which, in a proceeding in bankruptcy, should be determined by 
a court or officiai having opportunity to see the witnesses and déter- 
mine the weight to be given to their testimony. There is testimony in 
this case which, if credited, would warrant a jury — or other trier of 
the facts — in finding that the alleged contract of employment was an 
afterthought, intended to cover an agreement to pay a share of the 
profits of the business in addition to the légal rate solely for the loan 
of the money. On the other hand, we cannot say that the évidence is 
such as would hâve required a jury to reach such conclusion. Much 
would dépend upon the credibility of the witnesses. 

In some cases this court is required to weigh testimony upon the 
mère printed record; but it is obvions that we cannot do so to ad- 
vantage, and that we should not do so unless necessary or unless the 
cases are entirely clear. In the présent case the questions of fact seem 
doubtful, and we do not feel called upon to détermine them. We 
think it much more désirable for ail concerned that the District Court 
should, by itself or through a référence to a spécial master or to an- 
other référée, ascertain the intention of the parties to this agreement 
in the light of ail proper évidence and détermine its legality. 

The order of the District Court is reversed, with costs, and the 
matter remanded for further proceedings in accordance with this 
opinion. 
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JACKSON CUSHION SPRING 00. v. D'ARCT. 

(Circuit Court of Appeals, Sixtli Circuit. June 13, 1910.) 

No. 2,023. 

Patents (§ ,328*) — Inu-ringement— Spring Steuctuees. 

ïhe D'Arcy patent, No. 785,410, for an improvement In spring struc- 
tures, claini 2, whicli eovers ai wire clip for securing spiral springs to a 
wire frame in spring sti'uctures in upholstery constructions, consisting of 
a wire lient into a floul)le loop with a central and two eud arms, each of 
whicli is clanjped around botli the frame wire and spring, while valid, is 
not of a broad and primary character in view of the prier art, but for a 
secondary improvement onl'y, and must be liniited to the précise construc- 
tion shown and deseribed in tlie spécification and drawings, with the re- 
spective functions of the arms and bases as therein shown, and to a cor- 
respoiidingly narrow range of équivalents. As so construed held not in- 
fringed. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

Suit in equity by Frank P. D'Arcy against the Jackson Cushion 
Spring Company. Decree for complainant, and défendant appeals. 
Reversed. 

Louther V. Moulton, for appellant. 
Fred L. Chappell, for appellee. 

Before SEVERENS and WARRINGTON, Circuit Judges, and 
SANFORD, District Judge. 

SANFORD, District Judge. This is an appeal by the Jackson Cush- 
ion Spring Company, the défendant below, from an interlocutory de- 
cree adjudging that claim 2 of letters patent No. 785,410, issued March 
21, 1905, to Frank P. D'Arcy, the complainant below, on improvements 
in springs, is a good and valid claim, and is infringed by the défendant, 
and enjoining further infringement. The défenses relied on are the 
invalidity of D'Arcy's patent for want of invention, and noninfringe- 
ment. 

The invention claimed by D'Arcy relates to a wire clip or fastening 
device for securing spiral springs to a wire frame in spring structures 
in upholstery constructions. This fastening device is deseribed in 
claim 2 of his patent as f ollows : 

"2. In a spring structure the conibination of a wire frame, spiral springs 
arranged in said frame, so that portions thereof and of said frame overlap, 
and fasteners for securing said siirings in position in said frame consisting of 
pièces of wire formed into double loops having comparatively wide bases, the 
arms of said fasteners being clamped about the frame and springs, for the 
purpose speeilied." 

The following reproduction of a portion of Figure 1 in the drawings 
accompanying the spécifications, giving "a plan view" of the entire 
spring structure, shows the method of attaching the spiral springs to 

•Far otber cases see same topic & i nvmbsb. in Dec. & Am. Diga. 1907 to date, & Rep'r ludexea 
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the frame wires by the fastening device in question, which is let- 
tered C: 




Figure 3 in the drawings giving "a plan view of the fastening device 
C," and showing its "double loop" form, is reproduced below, except 
that in the reproduction the letters, b and b, are added to designate 
the bases of the double loop ref erred to in the claim : 



A. 



The spécifications ref er to this fastening device as follows : 

"The several parts are secured together by the fastening device O, prefer- 
ably made of wire formed In a double loop, as clearly appears In Fig. 3. The 
parts are placed together In proper relation and the fastener C elamped upon 
the same by 'liending the central arm, c, and the end arnis, c' c', about the 
jjarts to be united. Tiiis fastening arrangea in this way prevents any roUlng 
action between the parts and holds them securely In position. I ain aware 
that parts in spriiigs hâve beeu united by a wire fastener having two arms, 
ai* C c'; but such structures hâve proved unsatisfaetory in that the parts 
slip and roU upon each other and the spring when use<l soon gets out of shape. 
My Improved structure, however, by makiiig use of three or more conneeted 
wires, unités the parts securely, and they may be subjected to the most severe 
usage wlthout displacing the parts." 

It is clear that the term "double loop," as used in the spécifications 
and claim, refers to the form of the wire fastener shovvn in Figure 3 
before its arms are bent so as to clasp together the wire frame and 
springs, it then being in the form of a double U with flattened bases, 
the doubled portion of the wire in the center forming the central arm 
of the fastener, c, the bent portions of the wire at each end forming the 
outer arms, c' and c', and the three arms being conneeted by the bases, 
b and b, of the double loop ; this double loop fastener being then used 
to attach the spring to the frame wire by clamping each of its three 
arms around both the spring and frame wire as shown in Figure 1. 

In D'Arcy's original spécifications the first claim referred broadly to 
"fasteners, C, having three or more arms for securing the several parts 
together, as specified," and the second to "fastening devices, C, having 
arms, c, c', c', adapted to clasp the parts to be joined, substantially as 
described" ; but neither of the claims referred specifically to the double 
loop feature of the fastening device. 



342 



181 FEDERAL EEPOETER. 



Thèse claims were rejected by the examiner on référence to various 
prior patents, including Staples, No. 573,581, Blecher, No. 554,977, 
Jackson, No. 608,048, and Kuersten, No. 694,391. The fastening de- 
vices in thèse four prior patents are shown by the following illustra- 
tion : 

Staples S72,sai BkCCHEn ££>/,?;; 




JACKSON éOB^OifS 





J<a£,tfSTEN hf/jJifJ 




In the Staples device, which is for improvements în upholstering, 
the wire clip is not made in a double loop with a central arm, as in the 
D'Arcy device, but in a straight pièce with two end anns, each of 
which is clamped about the spring and frame wire. The spring and 
frame wire are not clamped together in the center; and there is a 
second circular wire clip which embraces the first clip and the frame 
wire. In the Blecher patent, which does not relate to spring structures, 
but is a device for clamping f ence slats to longitudinal wire strands, 
the wire fastener shows a double loop, as in the D'Arcy patent. How- 
ever, none of the arms of this double loop are clamped around both the 
fence wire and the slat, the central arm being clamped around the fence 
wire alone, and the end arms twisted around the fence wire alone; 
and the slat, which is plaçed vertically to the fence wire with a hole 
through which the central arm of the loop may pass, is not clamped by 
any of thé arms of the loop, but is held in place between the fence wire 
and the bases and side arms of the loop. Both the Jackson and Kuer- 
sten patents, which are spring structures, show sheet métal clips with 
multiplied extensions, which correspond in a sensé to the arms of the 
loop in D'Ârcy's device. However, in each of thèse devices the pro- 
jections corresponding to the arms of D'Arcy's clip do not clamp to- 
gether the spring and wire frame as in D'Arcy's device, but enfold the 
spring only, the frame wire being held by an extension of the sheet 
métal clip itself in the opposite direction to the extensions holding the 
spring, and the spring and frame wire being held together by the in- 
tervening bodyof the métal clip itself. 

After the rejection of the original claims by the examiner on account 
of the foregoing and other références, D'Arcy made several successive 
-amendments to his claim, as a resuit of which claim 2 was finally stated 
as above set forth, embodying specifically his claim for fasteners to se- 
cure thé springs in position in the frame "consisting of pièces of wire 
formed into double loops having comparatively wide bases, the arms 
of said fasteners being clamped about the frame and springs, for the 



JACKSON CUSHION SPEING CO. V. d'aKCT. 343 

purpose specified." Thus stated, the examiners in chief, on appeal, 
reversed the décision of the examiner, saying : 

"Xone of the patents cited by the examiner shows the exact structure cov- 
ered by the appeal clalms, in which the double looiis of the fasteuers are the 
real locki]ig means. The patents to Kuersten and Jackson show sheet métal 
fasteuing devices, and the remaining patents show wire fastening devices for 
the parts of wire articles. Tn eneh of the revealed constructions, however. the 
loops are, as will be seen, not the real claniping means for the members which 
are secured together." 

The wire fastener manufactured and sold by the Jackson Cushion 
Spring Company, which the court below held to be an infringement of 
D'Arcy's device, is also nsed for securing the frame wire and springs 
in a spring structure in upholstering constniction. Its forni and use 
are shown by the foUowing ilhistration: 



In this fastener the "double loop" of D'Arcy's device appears, and 
as in D'Arcy's device the central arm composed of the double fold of 
wire, incloses, though in a slightly less degree, both the fraine wire and 
the spring. This device shows, however, this différence from D'Arcy's 
device, namely, that the outer arms of the double loop do not inclose 
both the frame wire and the spring, but clamp only the frame wire, 
the spring being embraced and held in position against the frame wire 
solely by the bases of the two loops, which are curved over so as to 
encircle the spring wire. 

Our conclusions are as follows: 

1. In the prior state of the art, as disclosed in the earlier patents 
above referred to, and those to Bâtes, No. 701,461 and Gail, No. 
639,826, to which detailed référence need not be made, the use in spring 
structures of a wire fastener having bent arms to secure the frame 
wire and spring, was not new ; and the Blecher patent had disclosed 
in the kindred art of wire fencing the use of a wire fastener made in 
the form of a double loop. D'Arcy's claim, however, in its application 
to spring structures, differs from ail earlier devices in the use of an 
integrally made fastener, consisting of a wire bent into a double loop 
as shown in Figure 3, with three arms, each of which directly and of it- 
self performs the office of clamping or locking the spring and the frame 
wire together, and in which the wide bases of the loop serve as spacing 
members that keep apart the points of connection made by the clamp- 
ing arms. This "double loop" fastener, with the respective functions 
of its bases as spacing members and its arms as clamping members, 
unités the spring and frame wires securely and gives stability to the 
structure. It was this form of a "double loop" fastener, with "compar- 
atively wide bases" and with three arms clamping both the frame and 
the springs, which was claimed as new in D'Arcy's patent ; and it was 
the "exact structure" of this device which was referred to by the exam- 
iners in chief in stating that "the double loop of the fasteners are the 
real locking means" distinguishing it from prior devices. However, in 
view of the prior state of the art, in which D'Arcy was not a pioneer 
in inventing a wire fastener to secure the parts of spring structures to- 
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gether, but merely devised a new form to accomplish this resuit, and in 
view of the express language of his claim and the description in his 
spécifications, we are of the opinion that his invention did not extend 
broadly to the use of a wire fastener made in the form of a double loop, 
without regard to the functions of its several parts — a double loop wire 
fastener having previously appeared in the Blecher wire fence device — 
but was restricted to the form shown and described by him in his spéci- 
fications and drawings, with the respective functions of the arms and 
bases of the double loop as therein shown, and must be limited to the 
structure therein disclosed. Keystone Bridge Co. v. Phœnix Iron Co., 
95 U. S. 274, 34 L. Ed. 344 ; Burns v. Meyer, 100 U. S. 671, 25 L. Ed. 
738 ; Dufï v. Sterling Pump Co., 107 U. S. 636. 2 Sup. Ct. 48^, 27 E. 
Ed. 517; Wells v. Curtis (Sixth Circuit) 66 Fed. 318, 13 C. C. A. 494; 
Ludington Novelty Co, v. Léonard (C. C) 119 Fed. 937. Thus re- 
stricted, we are of opinion that his claim disclosed patentable novelty 
and is valid. 

2. We do not, however, concur in the view of the court below that 
the wire fastener above described as being manufactured and sold by 
the défendant, and which is the only one of the defendant's devices in- 
volved under the présent appeal, cornes within the range of équivalents, 
and constitutes an infringement of D'Arcy's device. It is true that this 
device of the défendant consists, as does D'Arcy's, of a wire fastener 
integrally made, bent in the form of a double loop with three arms and 
Connecting bases, and in which the central arm is clamped more or 
less completely around both the frame wire and spring. However, in 
the defendant's fastener the end arms of the loop are not clamped 
around both the frame wire and the spring as in D'Arcy's device, but 
around the frame wire alone; and in the defendant's fastener the 
spring is embraced only by the curved bases of the loop and thus held 
in place against the frame wire, while in D'Arcy's device the engage- 
ment of the spring by the bases of the loop is merely incidental. The 
function of holding the spring against the frame wire, which in the 
D'Arcy patent is, in efifect, performed entirely by the clamping arms, 
is thus, in the defendant's fastener, performed by the curved bases 
of the loop, which are not used primarily as spacing members to keep 
the points of connection apart, but as the substantial enfolding members 
of the spring itself. The two devices thus show substantially différent 
functions and uses of both the end arms and bases of the double loop. 
However, for the reasons above stated, the D'Arcy device cannot be 
held to cover every double loop wire fastener, the central arm of 
which is used as a clamping member, without regard to the uses and 
functions of the end arm and bases of the loop and the method by 
which they enfold the spring and frame wire, but must be limited to the 
structure shown in his spécifications and drawings. And since D'Ar- 
cy's invention is not of a broad and primary character involving en- 
tirely new mechanical functions, but is a seccmdary improvement mark- 
ing only a small step in the art, and with comparatively small meritori- 
ousness in the improvement, the range of équivalents is corresponding- 
ly narrow and the doctrine of équivalents should be less liberally ap- 
plied in his favor. Miller v. Eagle Mfg. Co., 151 U. S. 86, 14 Sup. Ct. 
310, 38 E. Ed. 121; Bundy Mfg. Co. v. Détroit Time Register Co. 
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(Sixth Circuit) 94 Fed. 525, 36 C. C. A. 375; Kîng Axe Co. v. Hub- 
bard (Sixth Circuit) 97 Fed. 795, 38 C. C. A. 423; Taber v. Meriden 
Brittannia Co. (C. C.) 106 Fed. 83. Applying this rule we are of opin- 
ion that the defendant's device is not a mère colorable departure from 
the D'Arcy device coming within the range of permissible équivalents, 
but involves a substantial departure from the spécifie structure dis- 
closed in the D'Arcy patent, to which alone his claim is valid, and hence 
does not constitute an infringement. Duff v. Sterling Pump Co., supra. 

3. It is to be noted that this is not an appeal from a preliminary in- 
junction, but is, as above stated, an appeal from an interlocutory in- 
junction entered at a hearing on pleadings and proofs, leaving only the 
ascertainment of profits and damages preparatory to a final decree. 
This is said in explanation of the extended considération we bave given 
to the merits. 

That part of the decree which awards an injunction must be re- 
versed, and the cause will be remitted for further proceedings. 



ELLIOTT & CO. V. YOUNGSTOWN CAR MFG. CO. 
(Circuit Court of Appeals, ïhlrcl Circuit. Aiigust 30, 1010.) 

1. Patent.? (§ IG*) — Invention— Bslaroement of T"se in Same Aiît. 

Photography and blue printlng are siinply différent phases of the art 
of light printlng, and the mère transfer of a device used in one to the 
other does not involve patentable invention. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 16.*] 

2. Patents (§ 328*) — Validiiy and Infringement— Blue Print Machine. 

The Fullmiin patent, No. 771,774, for an apparatus for copying draw- 
ings (a blue prlut machine), which couslsts of an upright glass cyllnder 
around which are wrapped the drawlng and sensitized pajier, an arc light 
which Is lowered Into the cyllnder by a clockwork mechaniam and an 
automatic eut-off for extlnguishiiig the light when It reaclies the bottom 
was antlclpated in the prlor art In ail respects except in the spécifie 
means shown for elïectlng the automatic cut-off. Clalms 1, 2, 3, and 5, 
which claim such means broadly, are vold for anticipation. Claim 4, 
which is limlted to the partlcular means described in the spécification, 
held valid, but not infringed. 

3. Patents (§ 112*) — Pkesumption in Favor or— When Not Indiilged. 

The ordinary presumption in favor of a patent, because of the action 
of the Patent Ofliee in aliowing it, is not to be indulged, where control- 
ling références were not cited or considered in that connection. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 1C2-16Û ; Dec. 
Dig. § 112.*] 

4. Patents (§ .'ï."j*) — Iîecognition liy tue Public — Consiueiîation to be Giv- 

en to. 

The recognilion of the ])atent by the public, as where it bas beon 
bouglit uji under the advice of connsel. insteiui of boing contested, or 
where lltenses hâve been taken out or infringement discontiuued on the 
failure to negotlate for theni satlsfactorily, are matters which are enti- 
tled to considération on the subject et invention, but are «f no signlfi- 
' cance agaiust au adverse sliowing. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 39; Dec. Dig. § 
35.*] 

*Fûr other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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5. Patents (§ 297*) — Ixterfeeence Proceedings— Effect of on SuBSEQUENf 

LlTIGATION. 

The resuit of interférence proeeedlngs is not concluslve of Invention in 
a subséquent suit for infringement between ttie same parties. Tlie only 
question there is one of priority, and while it is no doubt persuasive tîiat 
in tliose proeeedings invention was affirmed by one wlio subsequeutly 
dénies It, it is not to be allowed to prevail over other considérations 
wliich control it. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. § 486; Dec. Dig. 
§ 297.*] 

6. Patents (§ 18*) — Invention— Contempoeaneous Application et Several 

Parties for the Same Device. 

Semble, that, wbere several persons contemporaneously apply for pat- 
ents for the same device, the fact that they caught the Idea at the same 
time goes to show that it was simple and obvions, and that it did not re- 
quire inventive genius to produce it. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 18; Dec. Dlg. § 
18.*] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

Suit in equity by the Youngstown Car Manufacturing Company 
against EUiott & Co., Reinbold Herman, and Byron K. Elliott. De- 
cree for complainant, and défendants appeal. Reversed. 

For opinion below, see 173 Fed. 315. 

T. A. and J. B. Connolly, for appellants. 
F. W. H. Clay, for appellee. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
ARCHBALD, District Judge. 

ARCHBALD, District Judge. The patent in suit is for a blue print 
machine. As spécified in the patent, the device consists in an upright 
glass cylinder or frame, around which are wrapped the drawing to 
be copied and the sensitized paper to which it is to be transferred ; the 
two being, icept in intimate contact by a canvass envelope or cover 
drawn down over them. The printing is done by electric Hght, and this 
is supplied by an arc lanip suspended immediately over the open top of 
the cyUnder, on a cord and pulley, by means of which it is let down 
into the cyUnder to do the printing. As the lamp moves down the axis 
of the cyHnder, it is at ail times equally distant from the paper to be 
printed upon, and thus affects ail parts of it equally. And being al- 
lowed to descend by a controUed and even motion, regulated by a 
clockwork attachment, and the current being eut ofï automatically, 
immediately upon the lamp reaching the bottom, not only is the print- 
ing done evenly, as it proceeds, but there is no over printing, such as 
results where the Hght is not eut off as soon as the opération is com- 
pleted. The cut-off device, as described in the patent, consists of a 
self-opening trip-switch inserted in the electric circuit, which is held 
in closed position during the printing opération, by means of a catch 
or stop mounted on the frame of the switch, which is disengaged so 
as to open the switch and break the circuit, when a countervveight to 

*For other cases see same topic cSi § numbek in Dec. & Am. Dlgs. 1807 to date, & Rep'r Indexes 
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the lamp which is drawn up as the lamp descends cornes in contact 
with certain mechanism by which the catch or stop is drawn away. 

If Fullman, the patentée, was the original inventor of a device of 
this character, there can be no question as to his right to be protected 
in it, and, so far as the patent was found to be expressive of the in- 
vention, it no doubt would be vaHd. It appears, however, that the 
principal part of the présent apparatus was the work of one Hall, a 
British inventor, who patented it in England in 1897, and that Full- 
man got his ideas f rom this, the only new feature which he introduced 
being the automatic cut-off, to put out the light when the process was 
completed, this being done by hand in the Hall apparatus. The nov- 
elty of the device is thus made to dépend on this added feature. That 
it is important to hâve the light eut off at just the right moment must 
be conceded. Not only is electricity economized and over printing 
avoided, but, being automatically regulated, the exact amount of ex- 
posure desired is secured, and the operator is able to dismiss it from 
his attention, once the apparatus is set in motion. But unfortunately 
for the inventor an automatic cut-off was not new in photographie 
printing, being shown in the Urie photographie printing machine 
(1893), in the Schwarz (1898), as well as in the earlier British patent 
(1897) to Suter. In the Urie apparatus electric light is used, the same 
as in the patent in suit ; the fact that it is incandescent instead of arc 
being immaterial ; and the current is automatically eut ofï and turned 
on by a switch, in the form of a contact plate, located on the power 
shaft by which the machine is operated, and rotated by it, intermittent 
electrical connection being thus brought about, and the lights turned 
on and turned off, according to established periods in the cycle of the 
machine. In order to shorten or lengthen the electrical connection, 
the plate is made in two sections, which are adjusted on each other cir- 
cumferentially, and are held together by a suitable clamping screw. 
So in the Schwarz machine, where electric lights are also used, provi- 
sion is made for lighting and extinguishing them automatically, the 
current being alternately established and broken, coïncident with the 
exposure desired, by means of cams directly connected with and op- 
erated by the mechanism and motive power by which the différent sec- 
tions of the sensitized paper are moved forward successively to re- 
ceive impressions. In the Suter, also, there is an automatic cut-off, of 
some intricacy, which, although operated by independent motive Pow- 
er, is so co-ordinated with the other parts of the apparatus that, as 
each section of the sensitized pâper is Ijrought into operative position, 
an electric light below it is automatically turned on, and is again turned 
off when the printing is completed. The distinction is attempted witli 
regard to thèse machines, that they are found in the photographie, 
and not the blue printing, art, and the refinement is even indulged that 
progressive blue printing is an art by itself . But photographie copying 
or light printing is ail one ; photography and blue printing being sim- 
ply différent phases of it. Nor is progressive blue printing anything 
apart. In each the plate or tracing which carries the picture or figure 
to be transcribed is exposed to the light which filters through it, trans- 
ferring it by the effect of light and shade to the sensitized paper pre- 
pared to receive it. That blue prints could be successfuUy made on the 
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Urie, the Schwarz, or the Suter apparatus is not to be doubted, the 
same as photographs, so called, on the Hall or Fullman, provided a 
cylindrical frame would not stand in the way. Once, therefore, that an 
automatic cut-oiï was made use of in either of thèse earlier devices, it 
was conclusive upon the novelty of the idea upon every one coming aft- 
er; and the only thing open to later inventors was the particular means 
that might be adopted for the accomplishment of this purpose. To the 
extent that this is observed the device of the patent may be good. 
But not beyond that. 

An examination of the patent, however, discloses that, as to a ma- 
jority of the claims which are relied on,^ it is not so confined, thèse 
being stated so broadly that any kind of an automatic cut-oiï cornes 
within their terms. Thus, in the first, second, third, and fifth claims, 
"means to automatically break the circuit for the purpose of extin- 
guishing the light" ; "an [i. e., any] automatic device to eut off the 
light upon the completion of the printing process;" "means for au- 
tomatically opening the switch when the lamp bas completed its trav- 
el;" and "means," etc. — the same as in the first claim — are the ex- 
pressions employed. Each of thèse, if taken literally, is realized by 
any character of automatic cut-off, as applied to a blue print inachine 
of the Hall type, and that, indeed, is the breadth of construction that 
is contended for. The fourth claim, which is also relied on, is not open 
to this objection; the cut-off declared for being "the automatically- 
operated switch controlling the light-circuit," which is to be referred 
to t?ie cut-off described in the spécifications and saves the claim. But, 
so far as the.others go beyond this and call for "means," unspecified, 
by which the cut-off of the current is to be automatically brought 
about, they are met by the références which bave been cited, and can- 
not be sustained. The court below seems to bave been impressed with 
the idea that in the Urie, Schwarz, and Suter the motive power which 
actuated the cut-off was external to the machine itself and not dé- 
pendent- for its action on the movement of the lamp in relation to the 

1 The followlng are the claims of the patent referred to. 

(1) In an apparatus for copying or reproduchig drawlngs, etc., the eombina- 
tion of a cylmder, means to support the subject-matter to be copled or repro- 
dueed upon the exterior of said cyllnder, an arc-lamp adapted to be lowered 
into the interior of said cylinder, and means to automatically break the cir- 
cuit for the purpose of extlnguisliing the light. 

(2) A printing frame and a lamp, movable one in relation to the other, in 
combination with an automatic device to eut off the light upon the completion 
of the printing ijrocess. 

(■î) In an apparatus for copying drawings, etc., the cylindrical printing- 
frame, the suspended electric arc lamp and means for controlling its descent 
within the frame, an electric switch controlling the light-clrcuit, and means 
for automatically opening the switch when the lamp has completed its travel. 

(4) In an apparatus for copying drawings, etc., the cylindrical support for 
the drawing, a suspended lamp arranged to descend axially within the frame, 
a governing apparatus for controlling the descent of the lamp, and the auto- 
matlcally-operated switch controlling the light-clrcuit. 

(5) In an apparatus for copying or reproducing drawings, etc., the combina- 
tion of a cylinder adapted to be rotated, means to support the subject-matter 
to be copied or reproduced upon the exterior of said cylinder, au arc-lamp 
adapted to be lowered into said cylinder, and means to automatically break 
the circuit for the purpose of extinguishnig the light. 
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frame, but, however this may be and vvhatever of novclty may réside 
in the agency of the lamp in effecting the cut-off, as a feature of the 
device in suit, it does net change the fact that the automatic cutting ofï 
of the hght, when the printing is through, was old in the art, and that 
no one therefore could rnonopolize the idea such as is attempted hère. 
Stress is also laid on the fact that, in the interférence proceedings 
which were declared in the Patent Office between Fullman on the one 
hand, and Herman, under whom the défendants are acting, on the oth- 
er, invention was asserted, and the right of a patent on the strength 
of it contended for, the case being carried in the end to the Court of 
Appeals of the District of Columbia, and the right of Fullman at ev- 
ery stage sustained. But the scope of the invention \^Z5 not involved 
in those proceedings, nor whether, as now, it was patentable if broadly 
maintained. The only question there was one of priority between the 
two contestants, and that is ail for which the décision stands. It is 
no doubt persuasive that in those proceedings invention was affirmed 
by tne parues wno now deny it ; but that cannot be allowed to prevail 
over other considérations by which it is necessarily controlled. Nor is 
the ordinary presumption to be indulged in favor of the patent, because 
of the action of the Patent Office in allowing it; the Urie, Schwarz, 
and Suter patents, as it appears, not having been referred to, as they 
hâve been hère. There is enough, moreover, for the presumption to 
act upon (if it be regarded as important), in the particular device de- 
scribed in the spécifications and declared for in other claims which 
are good ; ail that is now denied to the invention being the right to any 
extended breadth of scope. The same also is to be said of the alleged 
récognition which bas been given to the invention by the public, the 
complainant, as it seems, under the advice of counsel having bought 
up the patent rather than contested it, and other parties having either 
taken out licenses, or discontinued infringement upon failure to ne- 
gotiate for them upon satisfactory terms. Thèse are matters which are 
no doubt entitled to considération under ordinary circumstances, but 
they are of no significance against the showing hère. Nor is it nec- 
essary to dwell upon the suggestion that applications were made for 
blue print machines with an automatic cut-ofï by four différent in- 
ventors about the same time, Fullman and Herman among the rest. 
The fact that so many persons caught the idea goes rather to prove 
that it was simple and obvions, and not that it required inventive 
genius to conceive. It is not like the case where the art is waiting for 
tbe device, and inventors striving unsuccessfully to produce it, undei' 
which circumstances invention may well be held to appear. 

The invention not being able therefore to be asserted broadly, the 
claims in controversy where this is done are invalid and the patent to 
that extent cannot be sustained. Nor is the complainant bettered 
if the cut-ofif described in the spécifications is read into the claims in 
order to save them, assuming that this can be done, the défendants in 
that case not infringing upon them, their device in this respect not be- 
ing the same. 

It remains to consider the effect to be given to the fourth claim, as 
to which, as already intimated, no objection can be made. One of the 
élément) which is there declared for, however, is "a governing ap- 
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paratus for controlling the descent of the lamp" ; and this, as de- 
scribed in the spécifications, to whicli resort for it must be had, con- 
sists of a clock escapement, the same as in the Hall machine, from 
Avhich the appliance is taken bodily. And there being no novelty, by 
reason of the Hall, in controlling the descent of the lamp, any other 
means that might be devised for doing so was open to the défendants, 
the présent inventor, as to this feature, also being confined to the par- 
ticular means shown. But this the défendants do not employ, the con- 
trol in their machine being eflfected by means of a hydraulic cylinder 
and piston, which is not at ail the same. This is enough to distinguish 
the device, but there is also a différence in the cut-off used. This does 
not consist of a counterweight and tripping mechanism, such as are 
described in the spécifications, the cutting off of the current in the de- 
fendants' machine being brought about by a switch contact, made by 
a stop attached to the cord on which the lamp is hung, which is drawn 
into contact as the lamp reaches the bottom of the frame. It is true 
that in both the complainant's and the défendants' machine the lamp 
as it descends draws up the particular means by which the cut-off is 
produced, and to this extent there is a certain measure of similarity 
between the two. But that is as far as it goes, the short circuiting by 
positive contact, which takes place in the one instance, not being at 
ail the same as the trip-switch cut-off, by which the current is broken 
in the other. In neither of thèse two respects therefore is the fourth 
daim realized in the défendants' device, and infringement of it is not 
thus made out. And the same is true, as it will be observed, of the 
other claims relied on, if narrowed down by référence to the spécifica- 
tions sufficiently to be sustained. 

It results, therefore, that, however considered, the complainant's 
•c^se is withont merit. and that the decree must be reversed with di- 
rections to dismiss the bill on the ground of noninfrineement. with 
<:osts. 



AMERICAN BANK PROTECTION CO. v. ELECTRIC PROTECTION OO. 

et al. 

(Circuit Court, D. Minnesota, Fourth Division. January 3, 1910.) 

No. 851. 

1. Patents (§ 328*) — Validity and Infkingement— Deop for Electeio Cik- 

COITS. 

The Robins patent, No. 850,101, for a drop for eleetrlc circuits, covers a 
new automatic plunger drop which was not antlclpated, discloses patent- 
able invention, and is not shown by the évidence to be invalid on the 
ground of prior public use for more than two years before the applica- 
tion therefore wag filed. Also held Infringed. 

2. Patents (§ 81*) — Pkior Public Use— -Evidence. 

ïhe défendant In an infringement suit who attempts to defeat the pat- 
ent by évidence of prlor public use not only has the burden of proof, but 

•For other cases aee same toplc & § numeee In Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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must establish the fact by clear and satisfactory évidence beyond a rea- 
sonable doubt. 

[Ed. Note.— For otheir cases, see Patents, Cent Dig. § 104 ; Dec. Dig. 
§ 81.* 

Priority and continuance of public use of invention as aiïecting pat- 
entabUity, see note to Eastman v. City of New York, CO C. 0, A. 640.] 

8. Patents (§ 328*)— iNFRiNGEMENT^VAtnLT Lintnq. 

The Grass patent, No. SS0,020, for a vaull lining for use in connection 
wltli an electrical alarm circuit, coustrued, and held not iufriuged. 

4. Patents (§ 328*) — Ikfringement— Electkic Time Alarm. 

The Robins and .lacoby patent. No. 771,748, for an electric time alarm 
consistlng of a comhinatiou with a time mechanism of an electric alarm 
circuit conriected therewith, held not infringed by a device using an en- 
tirely différent mechanism in its circuit doser and its arrangement with 
respect to the mechanism of the clock by which it is actuated. 

5. Patents (§ 328*) — Validity and Infringement— Burolah Alarm. 

ïhe Robins and Jacoby patent, No. 771,749, for a burglar alarm, clnlms 
3 and 6, for a combination of a time circuit doser and door boit circuit 
doser and a gong circuit, are void for lack of invention, and the circuit- 
closing device shown In other claims must be llniited to tlmt described 
or its mechanical équivalent. As so coustrued, held not infringed. 

6. Patents (§ 327*) — Décisions— Previous Décisions as Contkolling— Pee- 

vious Adjudication of Validiïy of Patent. 

A décision of a Circuit Court sustaiiiing the validity of a patent should 
be followed by another Circuit Court If the evideuce in bolb cases Is sub- 
stautially the sarae. 

[Kd. Note. — For other cases, see Patents, Cent. Dig. § G22; Dec. Dig. 
§ 327.*] 

7. Patents (§ 328*) — Validttt and Infrtngemf.nt— Burglar ,\larm. 

The Robinson and Green patent, No. 708,4iM3, for a burglar alarm, heH 
not anticipa ted, valid, and infringed as to claims 1, 2, 3, 7, 8, and 10, but 
not Infringed as to claims 9, 11, 12, and 13. 

8. Patents (§ 328*) — Validity and Infeingement — Electric Bueglae 

Alarm. 

The Coleman reissue patent, No. 11.620 (oria:inal No. 570.900), for an 
electric burglar alarm, cliiims 6 and 21, are void for lack of invention In 
View of the prior art. Claiins 18 and 20 are for a conilùiKition which 
was not anticipnted and disclose invention and are eutitled to a fairly 
broad construction. As so coustrued, held infringed. 

9. Patents (§ 138*) — Retssues— VALiniTT. 

A reissue patent cannot be defeated by a patent to another issued be- 
fore the reissue, but after tlie original itatent on which it is l)ased. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 202 ; Dec. Dig. | 
138.*] 

10. Patents (§ 328*) — Infbingement— Electrical Ritrglar At.arm. 

The Coleman patent. No. iji'i),G70, for an electrical bur>.'liiv alnrm. in 
view of the prior art. uinst be lltnited to tlie spécifie niediaiiisu; l'ai'i'cin 
deseribed or its mechanical efjuivaJeut. As so limited, held not infringed. 

11. Patents (§ 328*) — Infkingemknt—Elkctrtcal Burglar Alarm System. 

The Coleman imitent. No. ()27.(r)4, for an electrical bni'i'l.ir alarm Sys- 
tem, daim 17. limited as it must be to the nieans set foiih in llie [latent 
for testing the alarm mechanism, or their ecpiivaleut, held uot infringed. 

12. Patents (| 328*); — Infeingement— Electrical Burglar Alarm System. 

The Coleman patent, No. (i32,ril3. for an electrical burglar alarm Sys- 
tem, construed, aud held not infringed. 

•For other cases see same topic & § nombek iu Dec. & Am. Digs. 1SU7 to date, & Rep'r Iiidexea 
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13. Patents (§ 328*)— Infeingement-^Bueglab Alabm System. 

The Coleman patent, No. 667,115, for a burglar alarm System, daims 
12, 13, 14, and 15, llmited to the devices described, were not anticipated 
and are ralid. Also held Infrlnged. 

14. Patents (§ 287*) — Liabuitt fob Ihfbingement— Officebs of Cobpooa- 

TION. 

Dlrectors of a corporation cannot be held indlvidually liable for In- 
fringement of a patent by the corporation merely because they slgned a 
paper agreeing to save harmless from Infrlngement sults purchasers who 
•had previously bought the Infringlng devices. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. § 459; Dec. Dlg. 
§ 287.*] 

15. Patents (§ 325*) — Suit fob Infringement— Costs. 

A complainant In an Infrlngement suit who recovers only on a part of 
tl)e claims of a patent sued on is not entitled to recover eosts as to such 
patent. 

[lOd. Note.— For other cases, see Patents, Cent. Dig. | 607; Dec Dlg. 
§ 325.*] 

In Eqiiity. Suit by the American Bank Protection Company against 
fhe Electric Protection Company, Alvin Robertson, H. N. Stabeck, W. 
E. Jones, George E. Towle, W. A. Laidlaw, C. H. Baldwin, and Charles 
Carothers. On final hearing. Decree for complainant. 

Paul & Paul, for complainant. 
John E. Stryker, for défendants. 

WILLARD, District Judge. This case învolves an alleged înfringe- 
ment of certain patents, to wit: C. Coleman, No. 11,626, August 17i 
1897; C. Coleman, No. 626,670, June 13, 1899; C. Coleman, No. 
627,054, June 13, 1899 ; C. Coleman, No. 633, 513, September 5, 1899 ; 
C. Coleman, No. 667,115, January 29, 1901; F. C. Robinson and J. 
E. Green, No. 708,496, September 2, 1902 ; W. H. Robins and J. F. 
Jacoby, No. 771,748, September 2, 1902; W. H. Robins and J. P. 
Jacoby, No. 771,749, October 4, 1904; W. H. Robins, No. 850,101, 
April 9, 1907; J. L. Grass, No. 880,020, February 25, 1908. 

The bill of complaint allèges infringement of 13 patents. At the 
time of taking complainant's testimony in chief, counsel for com- 
plainant gave notice of withdrawal of two of the patents, and the 
record has been made on the other 10 patents, above named. 

Robins Patent, No. 850,101. 
As to this patent the complainant says in his brief : 

"The novelty In this drop of patent No. 850,101 consists In comWnlng wïth 
the drop plate, or 'drop,' as it is called tn the claims of the patent, a spring- 
pressed ;àn whlch Is normally In the local circuit and In contact witli the 
drop." 

The défendants in their brief say : 

"The alleged invention consists in substitntlng for the flat spring of Robin- 
son and Green or other old patents a colled spring surrounding a follower pin, 
actiiated in the same way and performing the same functlons as the flat spring. 
This is a case of équivalents where the suhstituted élément performs the same 
functlon in substantlally the old way and by substantlally the old means." 

•For other cases see same topùo & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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That this new drop with the coiled spring and the follower pin does 
not perform the same function in substantially the same way and by 
substantially the same means as the drops formerly used by the com- 
plainant or other persons is apparent from the testimony of défendants' 
own witness Jacoby. He said, in stating the difficulties with the former 
drops : 

"The drop Is really, as it vvere, tlio lieart of tlie System. It was very Im- 
portant to hâve a good article, sonietbiiif; tliat wouUl \y()rk withoiit fail at 
the critical moment, and in attemptinf; to better it I prodneed a différent ar- 
rangement of thèse contacts. * * * But this phitinim' cimhict on the np- 
per spring and on the shutter was put on theve hy solder, rr-d tlie treak was 
not very sudden, beeanse of the an;.,'le of incline of this contact surface, and 
the arc that was formed at the time of this break in testing the System, or the 
alarm, would melt the solder and cause it to flow over the top of the platiuuni 
and cause the platlnuni to roughen, and the sliutter wonld often stick up and 
not fall as it was intended to, being pressed down wholly by gravity ; and 
this caused a great deal of annoyance to our conipany from the patrons, caused 
us a great deal of expense to send experts out to fix it, and it didn't keep 
fixed. It didn't stay fixed." 

As to the object of the new device he said : 

"The wiiole ob.iect was to hâve something to support this plnnger which 
would give a direct pressure upon this shutter — a downward jiressure upon 
the shutter, instead of a sllding pressure. The ob.iect of the plnnger was so 
that we might hâve something to increase the Sjjeed of the falling of the 
shutter By this spring pressure, but to hâve a limited motion to the plunger 
so that the break might be both sudden and of sulhcient space to preveut arc- 
ing of this gap. This direct motion of the plunger also avoided ail the fric- 
tion of the sliding contact on this drop. Défendants' Exhi'bit, Complalnant's 
Drop No. 2." 

The complainant's witness Robins, speaking of the objections to the 
old drops and what was accompHshed by the new drops, said : 

"Since we flrst started we had considérable trouble at times with our drops. 
The old original drop. D-8, we fo\nid liad too short a break, and very often it 
was the case it would arc and burn off tlie contact. To overconie that this 
drop, D-9, was the next one ont. That one was intended to eliminate those 
other troubles by making a longer break ; but in this drop fre(iueiitly it would 
burn, and the contact points would get rough so tliat the shutter would stay 
up instead of dropping when the armature came back. And in order to over- 
come ail thèse troubles I invented this drop, D-7. 

"Q. 48. Now what is the différence between that drop D-7 and the preced- 
ing drops you hâve referred to there, D-9 and D~10, and In what way does it 
overconie the objections? 

"A. This drop D-7, whieh has the plunger point contact, overcomes sev- 
eral of those other troubles. One of the main parts is that It does not stick. 
The shutter always falls when there Is a contact. The spring throwing the 
plunger helps force down the shutter, which makes a better contact with the 
ringing circuit. The break is quicker, and éliminâtes a great deal of trouble 
of arcing." 

The new pKmger drop was in every way a success. This is indicated 
by the fact that the défendants adopted it in its entirety without any 
change whatever, and are now using it. 

This device, to my mind, indicates something more than mechanical 
skill, and involves invention. Thomson v. Citizens' National Bank of 
Fargo, 3 C. C. A. 518, ,53 Fed. 250; Krementz v. S. Cottle Co., 148 
U. S. 558, 13 Sup. et. 719, 37 Iv. Ed. 558. 
181 F.— 23 



354 181 FEDERAL EEPOETEB. 

It is true that the spiral spring had been used bef ore. It appears in 
the patent to Wood, No. 383,933, of June 5, 1888; but it had never 
been used in the combination with an automatic drop, as it now appears 
in the patent in suit. Western Electric Co. v. La Rue, 139 U. S. 601, 11 
Sup. et. 670, 35 h. Ed. 294; Potts v. Creager, 155 U. S. 597, 15 Sup. 
Ct. 194, 39 E. Ed. 275; Du Bois v. Kirk, 158 U. S. 58, 15 Sup. Ct. 
729, 39 E. Ed. 895 ; American Tobacco Co. v. Streat, 83 Fed. 700, 28 
C. C. A. 18. 

In my opinion the patent is valid, and the complainant is entitled to 
a decree as prayed for in its bill, unless the défense now to be con- 
sidered can be maintained. 

It is claimed by the défendants that this patent is void because the 
drop was in pubHc use and on sale by complainant for more than two 
years before the date of the application for the patent. This date is 
December 6, 1905. The use relied upon must hâve existed, then, prior 
to December 6, 1903! By far the most satisfactory évidence in the case 
upon this point is the testimony of E. Ward Wilkins, a witness for the 
complainant, who was at the time he testified, and for some years prior 
thereto had been, the secretary and manager of Patrick, Carter & 
Wilkins Company of Philadelphia. It was from this company that 
the complainant, while Jacoby was with it, had bought drops from time 
to time. Wilkins testified, basing his évidence upon correspondence be- 
tween his company and the complainant, which he produced, that the 
first order which his company received from the complainant for the 
plunger drop was on the 23d of September, 1903. The complainant 
sent to his company at that time a sample drop and spécifications, and 
asked for a price on 350 of them. A price was made at a dollar for 
each one, which offer was accepted by the Philadelphia Company, and 
it agreed to ship them before January Ist. One hundred and fifty of 
the drops were shipped on the 24th of December, 1903, from Phila- 
delphia, and the 200 others on the 30th of December of the same year. 
I consider, therefore, that it is conclusively established that none of 
the drops now in use were bought by complainant to be placed in its 
System until September, and that none were actually received and used 
by it from other parties prior to January 1, 1904. 

It is claimed, however, by the défendants, that other kinds of drops 
which had been used in the complainant's factory were remodeled and 
made into the plunger variety, and that this was done in the early part 
of the year 1903 ; such remodeled drops having been placed in the 
Systems which were then put out. The principal witness to support 
this contention of the défendants is Jacoby. He testifies repeatedly 
that this plunger drop was used in the early part of 1903, and yet it 
is apparent from his own testimony that he has no defiiiite recollection 
of the time, and no accurate knowledge as to the date when the first one 
was used. He said, for example : 

"It was actually cold weather, we had beat în the building, and it was 
closed up at the factory at the time that Mr. Robins made the first plungers 
for us. I don't know how near tlie center of winter It was. Might hâve been 
the fall before. I am iiot real certain about that. I never tried to fix that in 
my mind in any way." 

Robins himself, who was a witness for the complainant, testified: 
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"I know It was in hot weather, for we had tlie Windows np at tlie time that 
this flrst drop was invented; but I know a few days after that it was prae- 
tically cool weather, becauae the Windows was ail down, especially the time we 
was testing thèse drops, etc. It was not a hot day. That I judge from my 
recollection of the time of year." 

Robins says, however, tliat, instead of being the fall of 1902, this 
took place in the fall of 1903. 

That Jacoby is mistaken when he testified that the plunger drop was 
first made and used in the early part of 1903 is almost conclusively 
established by other testimony given by Wilkins, the witness above 
mentioned. When he gave his testimony, it had already appeared from: 
the évidence of Jacoby, Robins, and others that there were at least 
three, and according to one witness four, kinds of thèse drops made 
and used by the complainant between 1902 and 1904. Jacoby himself 
mentions three, the last of which, numbered 3, is the plunger drop, and 
the one now in use. That numbered 2, according to the testimony not 
only of Jacoby but of Robins, was entirely designed by Jacoby and was 
his invention. Wilkins produced a letter from the complainant Com- 
pany, dated May 31, 1903, placing with his company an order for 300 
drops to be delivered within 60 days. Thèse drops were of substantially 
the kind described and identified by Jacoby as drop No. 2, and were not 
the plunger drop No. 3. This order was filled by Wilkins' Company in 
July and August, 1903. 

That the plunger drop was greatly superior to drop No. 2 was proven 
by the testimony of Jacoby himself as well as by that of other witnesses. 
It is therefore impossible to believe that if Jacoby really invented the 
plunger drop in the early part of 1903, and, as he testified, placed one 
of them in the set of trunks prepared for Donaldson in March of that 
year, he should two months afterwards hâve placed an order for 300 of 
the No. 2 drops, which, according to his theory, had been entirely 
superseded by drop No. 3. This évidence itself is sufficient to show 
that Jacoby is entirely mistaken when he claims that the présent plunger 
drop was m use prior to July 7, 1903. 

It is claimed, however, by the défendants, that their case does not 
rest upon the oral testimony of Jacoby, but that he produced docu- 
ments fixing the date beyond any question, and placing it prior to July 
7, 1903. This document produced by Jacoby consisted of a notebook, 
in which he testified that he had made, under date of July 7, 1903, 
memoranda relating to varions matters which he then or immediately 
thereafter discussed with McClintock the manager of the company. He 
says that the purpose of this discussion with défendant was to satisfy 
him what the improvements were that Jacoby had suggested in regard 
to the business of the complainant, and that they were valuable, and 
the spécifie item in this memoranda upon which reliance is placed is 
the following: 

"Patent the improvements in auto D." 

It is claimed by Jacoby that this was to remînd McClintock to apply 
for a patent on the plunger drop now in use. As has been said, there 
had been several improvements before the last one. 

Robins and Jacoby diifer as to who the inventor of the plunger drop 
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was. Each claims to hâve first suggested it to the other; but I am 
satisfîed that it was Robins' idea. Jacoby himself testified: 

"Well, I never understood that he did, althougli we had some distinction 
between the two styles I believe but I don't remember what they were. Pos- 
slbly we designated this new style by Mr. Robins' initiais or sometblng. We 
had an understanding between us sometimes of tliat nature. I am not certain 
that we did that." 

This emphasizes the différence between the two styles, and indicates 
quite clearly that the last style, No. 3, was Mr. Robins' invention, and 
that style No. 3 was Jacoby's. Taking into considération the order for 
the drop No. 2 made as late as May 31, 1903, and the fact that the 
drop No. 3 was not ordered until the following September, that the 
former was Jacoby's invention and the latter Robins', it seenis quite 
clear that the improvements mentioned in Jacoby's mémorandum of 
July 7th were the improvements represented by drop No. 2, and not the 
improvernents represented by drop No. 3. 

J. G. Donaldson, a witness for the défendants, testifîed that being 
in the employ of complainant in 1903, in the latter part of March, he 
was given a new set of sample trunks which contained this new plunger 
drop. He himself says that he then knew nothing about electricity, 
and it is quite unlikely that he would hâve then known the différence 
betweeti the drops, even if he had examined them. The same may be said 
of his testimony relating to the incident at Creston, in April or May, 
1903, as was said of Jacoby's testimony when he undertook to fix the 
early part of 1903 as the time when drop No. 3 was fîrst used. It is 
hardly possible to believe that this improved drop No. 3 was installed 
in Donaldson's trunk in March, 1903, and was in his trunk when he 
was at Creston in April or May, 1903, when we know that as late as 
the 21st of May of that year the complainant was still buying drop No. 
2 in quantifies as high as 300. 

The unreHabihty of oral évidence upon such a matter as this of dates 
is well illustrated by the testimony of Walter E. Stephenson, a witness 
for the défendant. After identifying the plunger drop now in use by 
the complainant and the défendants, he testified as follows : 

"Q. 10. WIU you fix as near as you can the date at which you first knew of 
that drop being sold on the open market? 
"A. About the middle of 1903. 

"Q. 11. Do you know what company first put it ont? 
"A. Yes. 

"Q. 12. What Company was it? 
"A. Patrick, Carter & Wilkins of Philadelphia." 

As has been seen, it was conclusively proven that this company never 
received an order for thèse drops until September, 1903, and never 
sent any out of their factory until the 24th of December of that year. 

The défendants claim that a record of installations was kept by the 
complainant which would fix the date at which the drops in question 
were first placed upon complainant's System ; that notice was given to 
complainant to produce such record, and it decHned. Jacoby testified 
to the keeping of a certain book of records ; but I find nothing in his 
testimony relating to that book which indicates that it shows upon its 
face what kind of a drop was installed in any particular System therein 
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mentioned. The only statement which he made bearing upon that par- 
ticular question was the f ollowing : 

"Q. 140. Would it, or vrov.M it not. lie possible from an inspettion of t'int 
book to fix the dare wheu tins air,\). foniiilaùiHnt's ilrop No. :i. weiit iiito use'.' 

"A. I tliink 1 cuuid iinderstiuivl exuclly iUe d;itfs raid the bauk sjsieiii.-. 
to which they were applied ; the varions Iciiuls oi' drop." 

McClintock, a witness for complainant, testiiicd as to the gênera! 
maimer in which the compan}- kept évidence of the installations, aîid 
said that as far as he knew thcre was nothir/.; in any of tliose records 
which would show the particular kind of drop that was used in any 
given System. 

When it is attempted to defeat a patent by évidence of prior use, 
"courts hâve not only imposed upon défendants the burden oi proving 
such devices, but hâve required that the proof should be clear, satis- 
factory, and beyond a reasonable doubt." The Barbed Wire Patent, 
143 U. S. 275, 12 Sup. Ct. 443, 450, 36 L. Ed. 154; National Hollow 
Brake Beam Company v. Interchangeable B. B. Ce, 106 Fed. 693, 45 
C. C. A. 544 (Eighth Circuit). 

So far from establishing beyond a reasonable doubt that this plunger 
drop No. 3 was used in the early part of 1903, the évidence to my mind 
strongly preponderates toward the contention that they were not used 
for commercial purposes until they were acquired from the philadelphia 
Company on December 24, 1903. The patent, therefore, cannot be held 
void by reason of prior use. 

Grass Patent, No. 880,020. February 25, 1908. 

If the points, 16, in the patent appear in the structure, ail the wit- 
nesses agrée that when the lining is pushed in thèse points will touch 
the inside of the molding and close the circuit. The défendant, how- 
ever, does not make use of thèse points, nor does the complainant. 

Complainant's witnesses are not ail agreed as to how in the structure 
actually used by it the circuit is closed in case of a pressing or buckling. 
Fletcher says : 

"And if anybody should press n.nniust that linius >iiid press it In they coiilrt 
easily press it in two inches. and in that case this lining huckles up and thèse 
edges of the outer lining will start to strilce the molding." 

He says that the pushing in of the frame from the outside "would 
simply bend those edges of'the outer lining up to such an extent that 
it will touch the molding." 

Again, he says : 

"The fact Is tJiat when yon pnsh the post in it is an attemiit to separate the 
lining, and in doing that you bring those edges up of tlie lining, and when 
those edges corne ni) they will strike the sides of the molding; the inside of 
the molding when you push that post in." 

It was claimed by the complainant in the argument that thèse points, 
16, were merely the edge of the outer lining turned inward; so that 
the theory of this witness is that a pressure from the outside of the 
vault would push the edge of the outer lining so far in that it would 
come in contact with the inside of the molding. 
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Coniplainant's expert Carter in his dircct-exaniination described only 
one method of closing the circuit. He said : 

"The outer linlng plates, however, lap by oi- approach each otlier more c-losely 
at tlieir margiiis thau tbe inner liiiing plates, so tbat. If the liuings buckle iu- 
ward at the joint, the edges of the uiolding. 13, are linble to slip off the edge 
of the Inner lining plate on one side and strike tlie overlapplng edge of the 
outer lining plate behind it, thus closing the circuit." 

Upon his cross-examination he gives another way in which the cir- 
cuit may be closed, and he there said : 

"It may occur in either one of two ways, elther by the fact that, as the 
buckling continues, the edge of the plate, 11, on one side will drop down onto 
the underlapplng edge of the outer lining, the edge from which the points, 16, 
are shown as turned up, and thus short-circuit the System, or it may occur 
by reason of the fact that the strips, 11, will be forced to move or creep lenglh- 
wise on the lining, and particularly with respect to the outer lining, until the 
metallic edge of the boit holes of the plate sti'ikes the holts which extend 
tlirough from the outer lining frame pièce, 8, to hold the moldings or strips in 
place" 

There is nothingin the patent, either in the spécifications Or the 
claims, to indicate that Grass had in mind either one of thèse methods 
of closing the circuit which Carter explains. It is apparent that his 
theory as to what would take place if pressure were applied to the out- 
side qî the vault is entirely différent from the theory of Fletcher. 

On the part of the défendant, it is claimed that the points, 16, con- 
stitute the essential élément of the patent, and that without them it is 
valueless. The defendant's expert Roberts says : 

"It is this Inwardly projectlng contact point stvuck up from the outer lin- 
ing plate with Its Inner end near the lapping plate, 11, which constitutes the 
circuit-cloeing means referred to In each one of the claims in suit of the pat- 
ent. The structure would be inoperative If it were not for thèse points, 16." 

The défendant further claims that it is impossible to close the circuit 
by outside pressure with the dsvice used in both complainant's and de- 
fendants' Systems, without destroying the vault lining. The évidence 
of the two witnesses Pierce and Jones, is to this effect. 

Roberts, in speaking of the two ways mentioned by Carter, says : 

"I do not find in tlie Grass patent any description or suggestion of either 
of thèse alleged ways of short-circuiting the plates. It does not appear from 
the testimony that sucli waj's of short-circuiting the plates of défendants' 
lining are possible hy anything more than a complète breakdown of the lin- 
ing which would occur upon an alinormal buekling or bending thereof. If de- 
fendants' lining were liroken Into in this manner, there Is no telling where the 
short circuit would occiir, if at ail. I think it more likely that the insulation 
itself would be brokeu through before such crossing of the plates would oc- 
cur in the manner suggested by Mr. Carter. It is certain that the patent con- 
templated b^t the one way described therein for closing the circuit upon the 
buekling of the plates. The patentée states in the portion there quoted in the 
.spécifications that any attempt to tamper with the wall would be 'instantly 
detected.' It is the proximity of the points, 16, to the curve plate which in- 
sures such instantaneous opération and détection of a tampering with the 
walls." 

An examination of the exhibits which hâve been presented seems to 
indicate that it would be practically impossible to close the circuit either 
in the way mentioned by Fletcher, or in either one of the ways men 
tioned by Carter, without breaking some part of the structure. 
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The points, 16, not being used by the défendant, it bas not inf ringed 
the patent. 

But it is said by complainant that the points, 16, are not the only 
means by which the circuit can be closed, and that the means actually 
employed by the complainant in its structure, and referred to iii ail of 
the claims except the fifth and seventh, are the extension of the outer 
Hnino- beyond the insulated material. 

While the évidence shows that in the mode! made by Jacoby seen by 
one of the witnesses upon bis desk the insulating material extended to 
the edge of the outside plate, yet it seems to be sufficiently proven in 
the case by the testimony of witnesses and by the défendants^ exhibit, 
"Complainant's vault lining," that in the vault lining used by the com- 
plainant as early as 1903 the insulating material did not extend to the 
edge of the outside plate. Thomas, a witness for the défendants, tes- 
tified that a molding with wooden strips similar to the exhibit last 
named was used by the complainant in the first part of the year 1903. 

Later, and about 1904, complainant substituted for the wooden strip 
a curved métal molding. Upon the question whether the curved métal 
molding was not a mechanical équivalent of the wooden molding with 
métal tips, the défendants' expert testified as f ollows : 

"The wooden strip with métal pièces and Inwardly tumed points thereof, 
by whicli ttie joints between tlie sections of ttie linings are covered and the 
lining circuit made continuons from section to section, is the full équivalent 
of the métal strip, défendants' exhibit, complainant's molding and washer. 
Both perform the same functlons in the same manner. They are eqnally good 
as far as the results seeured are concerned. The curved métal plate is pos- 
sibly stronger, tout I should say the wooden strip was plenty strong enough. 
The substitution of one for the other would be well within the skill of an or- 
dinary mechanic. The métal strip being of métal and required to be insulated 
from the boit passlng through it, an insulating washer is employed for the 
purpose. The washer is provided with an Indented seat In the strip. This 
method of Insulating a boit and seating a washer was well known, and is com- 
monly used in electrical arts, and has been for many years." 

I accept his view on this question. 

The resuit, as far as this Grass patent is concerned, is that the bill 
cannot be maintained. 

Robins & Jacoby Patent, No. 771,74 8. October 4, 1904. 
Clocks bave long been used to effect the breaking of an electrical 
magnetic circuit at any particular time of the day and to keep it broken 
for a determined period thereafter if désirable. In the patent of 
Holmes, No. 63,158, granted in 1867, the purpose of the invention is 
stated in the words above quoted. It follows, therefore, to use the 
language of défendants' expert : 

"It thus appears that the only novelty, if there is any, in the Robins & 
Jacoby patent methanism, as described in the claims in suit, lies in the par- 
ticular mechanlsm of the circuit doser and its arrangement with respect to 
the mechanism of the elock." 

It is true that the défendants' clock accomplishes the same resuit; 
but if it does not use the means employed by the complainant, or some- 
thing which is the mechanical équivalent of those, there is no infringe- 
ment. 
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A comparison of the two structures with a reading of the testimoisy 
of the complainant's expert is alone sufïîcient to show that the two de- 
vices are entirely différent. The défendants' expert says : 

"It is unlike tlje Robins & Jacoby mechanism in every respect, exeept tliat 
it is a time mechanism and controls an electrlc alarm circuit just as numerous 
structures of tlie prior art are tlme nieebanisms conti'olling an electrie cir- 
cuit." 

It follows, therefore, that as to this patent the bill cannot be sus- 
tained. 

Robins & Jacoby Patent, No. 771,749. October 4, 19Q4. 

In the patent to Carr, No. 490,870, January 31, 1893, it is said that 
the object of the patent is to provide an electrical magnetic alarm signal 
and an indicating apparatus at a central or police station, operated au- 
tomatically by circuit-closing devices in the safe, designed to be actu- 
ated by any attempt to manipulate the lock or to enter the safe, on the 
part of any unauthori.Ted person. 

It is claimed, however, by complainant, that, so far as claims 1, 4, 
and 15 are concerned, there is included the élément of a test bell, and 
that the object of the invention is to provide for indicating by such bell, 
when the boltS:are thrown in the daytime, that the System is in work- 
ing order. It may be conceded, as claimed by complainant's expert. 
Carter, that the test circuit in the Stern patent is for an entirely différ- 
ent purpose. 

But though the testing feature of the apparatus may be novel, yet 
complainant is not entitled to a monopoly of ail kinds of circuit closers 
by which the desired test may be brought about. It must be limited to 
the circuit doser described in the patent, or to one which is its me- 
chanical équivalent. 

It may te observed, in passing, that the construction of the com- 
plainant does not follow the patent; the complainant having placed the 
springs on the bolts, instead of placing them on the door. 

When the two devices are examined, that of the complainant and 
that of the défendant, it is seen that they are entirely différent. They 
accomplish, it is true, the same resuit; but they do not do it in sub- 
stantially the same way nor by substantially the same means. 

The complainant's expert, Carter, had some difficulty in selecting 
from the défendants' construction the parts which correspond with the 
éléments of thèse three claims. He said, for example, on page 553 of 
complainant's record: 

"I do not linow tliat I would specify any particular part of défendants' con- 
struction wliicli responded precisely to the 'contact plate' of this clalm." 

He also testified : 

"So far as Its function as a contact goes, the part of défendants' structure 
which corresponds to the 'contact plate' * * * is one of the knife-edged 
contacts." 

Claim 33 relates to the dial combination. 

In the patent to Shubert, No. 429,817, dated Jime 10, 1890, it is said: 

"My invention relates to that class of alarins which are adapted to sound 
A{!Ou the turuiug of the lînob and opeuing of the door." 



AMERICAN BANK PROTECTION CO. V. ELECTRIC P. CO. 361 

There is nothing new, then, in the idea of sounding an alarm when 
the combination is turned. As in the case of the other claim, an ex- 
amination of the two devices shows no similarity, except that, in view 
of the shape of the dial, they both necessarily hâve a circular part. 

Complainant's expert, in selecting from défendants' structure the 
éléments of the patent, was forced to say that the insulated member of 
the patent is the metalHc dise of the défendants' device, although that 
dise is not insulated from the boit work nor from the locktumbler; 
his theory apparently being that it is insulated because normally it is 
not in contact with the screw head. When asked what were the means 
provided in said tumbler and co-operating with said member, to nor- 
mally hold it out of contact with said surface, he answered that thèse 
means were the notch in the head of the dise, together with the con- 
nection of the dise and dial spindle. 

Claims 3 and 6 are apparently for a combination of a time circuit 
doser and door boit circuit doser and a gong circuit, and it is claimed 
that this combination is new. 

As has been said, the combination of the door boit circuit and the 
gong circuit was old. 

As to the combination of the time circuit doser and the door boit 
circuit doser, the patent of Rousseau, No. 246,211, August 23, 1881, 
says : 

"Whereby a certain section of a bnrglar alarm may be switched out of ac- 
tion at a partieular hour to allow the opening of certain Windows or doors 
without giving tbe alarm." 

In the patent to Holmes, No. 63,158, May 26, 1867, it is said: 

"The purpose of my invention is to effect the treaking of an electro-magnetlc 
circuit at any particnlar time of the day, and to keep it broken for a deter- 
mined period thereafter, if désirable." 

It thus appears that there existed a combination of a door circuit 
with a gong circuit, and there also existed a combination of a door cir- 
cuit with a time circuit doser. 

It may be admitted that the combination of the three éléments has 
not appeared before; but, with the two combinations already men- 
tioned, it did not, in my opinion, require invention to unité them. 
Richards v. Chase Elevator Co., 158 U. S. 299, 15 Sup. Ct. 831, 39 L. 
Ed. 991._ 

The bill cannot be maintained as to any one of the claims in suit. 

Robinson & Green Patent, No. 708,496. September 2, 1903. 

This patent has been held valid by the Circuit Court for the Eastern 
District of Tennessee, in a décision filed October 7, 1909, in American 
Bank Protection Company v. Citv National Bank of Johnson City, 
Tennessee, 181 Fed. 375. 

That décision should be followed in this case, if the évidence in both 
cases is substantially the same. Office Specialty Mfg. Co. v. Winter- 
night & Cornyn Mfg. Co. (C. C.) 67 Fed. 928. 

Of the prior patents relied upon by défendants in this suit, the fol- 
lowing were set up in the answer in that suit : Rowell & Duncan, No 
122,913; Duncan & Rowell, No. 109,193; William Duncan, No. 117,- 



362 181 FEDERAL REPORTER, 

113; two patents to Freed, No. 667,133 and No. 626,684; Coleman 
patents, No. 11,626 reissue; No. 667,115 ; No. 666,737; No. 587,931 ; 
James W. and William D. Gilstrap, No. 530,411 ; Abraham T. Metcalf 
and Venning and D. Simons, No. 680,982 ; the German patent, Nico- 
laus. No. 60,594; John A. McGahy, No. 573,903; Scholes & Myers, 
No. 532,291. 

The experts of the respective parties in this case are practically 
agreed that the wall of the vault is an essential élément of the patent. 
Carter says : 

"On the other hand. the essential contemplation of this RoMnson & Green 
patent la that the Bhleld shall guard the gons; simply by being malntained in 
a certain necessary position with regard to tlie vault ; that is to say, against 
the outslde wall of the vault." 

And again : 

"On the other hand, the essential Idea of the protection afforded the gong 
on the wall of the vault in the Robinson & Green patent is that it is the plae- 
Ing of the shield over the gong, and maintaining it in this flxed relation, to the 
wall of the vault, that protects the gong. • * * 

"On the other hand, the essential idea of the Robinson & Green patent is 
that the protection is afforded by establishing a certain undisturbable rela- 
tion between the vault and the shield. * * * 

"This location of the shield upon the vault wall is of the very essence of the 
Robinson & Green improvement, as I understand it, as Mr. Roberts has stated." 

Roberts, the défendants' expert, testified : 

"The Robinson & Green shield, however, is in its very nature a device which 
eould be placed nowhere else thau on the vault wall. • * * 

"Whlle the Robinson & Green shield is necessarily and essentially a device 
which must be placed upon the vault wall, in order that the mears co-opcra- 
tlng with the shield upon a movement thereof may be inclosed and protecied 
by the vault." 

In the case referred to from the Eastern district of Tennessee, Judge 
Sanford said : 

"That the words used in the several clalms » * * 'located outslde the 
vault,' and other similar places, when construed in connection with the sjjeci- 
flcatlons and designs, ail refer to the location of the gong on the outside wall 
of the vault" 

This wall being one of the essential éléments of the patent, an ex- 
amination of those patents relied upon by the défendants, and not set 
up in the answer in the Tennessee Case, shows that they do not cover 
or refer to the invention contained in the Robinson & Green patent. 
Roberts says : 

"If the daim Is construed, however, to cover substantially the structure 
of the Robinson & Green patent, in which the v.^ill is a separating élément 
between the shield and the clrcuit-closing means eonnected therewith through 
the wall, tben I do not flnd the whole arrangement in any one patent of the 
prier art" 

The next and most important question is whether the structure of the 
défendant is so far similar to the structure of the patent as to infringe 
it Défendants' expert has pointed out several différences between the 
two structures, the most important one of which, apparently, in his 
opinion, lies in the fact, as claimed by him, that the défendants' shield 
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can be entirely removed from the wall of the vaiilt without sounding 
an alarm, while that of complainant's cannot. He says that the de- 
fendants' shield can be placed anywhere, and that the alarm is sounded, 
not by a movement of the shield from the wall, but by a disturbance of 
portions of the shield itself. 

Assuming that the défendants' shield can be removed from the wall 
without sounding the alarm, it is claimed by complainant that défend- 
ants' structure would be useless if located away from the wall. It is 
admitted by défendants' expert that, in case the shield were located 
away from the wall, it would be necessary to hâve the conductors be- 
tween it and the vault protected, as well as other portions of the struc- 
ture. 

It seems plain, as claimed by plaintiflf's expert, Carter, that if located 
elsewhere the situation would be precisely the same as that which 
exists with regard to the outside alarm in the défendants' System. This 
shield would hâve to be inclosed in a protective housing, and, when 
thus inclosed in a protective housing which could not be penetrated 
without sounding an alarm, it is difficult to see what would be the 
value of the claimed peculiarity of défendants' structure, namely, the 
sounding of the gong only upon the relative disturbance of parts of 
the structure already inclosed in the protective housing. 

Upon the question as to whether or not the défendants' shield could 
be removed from the vault without sounding an alarm, the experts 
differ. Roberts says repeatedly that it can be done; his theory being 
that, the flat spring being fastened to the baseboard, and the baseboard 
being fîrmly fastened to the curved shield, and the shield firmly 
fastened to the boit which passes through the wall, any movement of 
the boit would necessarily move the curved shield and the baseboard at 
the same time. The spring on the baseboard would therefore maintain 
its relative position to the insulating collar on the boit. 

Carter, on the other hand, says that the défendants* shield cannot 
be removed from the wall without causing an alarm to be sounded. 
He, moreover, says : 

"As a matter of fact I do not see any warrant or renson for calling tlie 
plate on which the gong is mounted any part of the shield." 

And again: 

"To attempt to dlstinguish between the vault wall and the board which Is 
nailed to the vault as a plate for the gong is utterly idle. This board or base 
plate is a mère incident of the construction of both the RoWnson & Green pat- 
ent and of défendants' devlce. In both cases the gong mlght be nailed or fas- 
tened to the face of the wall without any baseboard, wlth siibstantiaJly the 
same resuit. The inclusion of the baseboard is a mère matter of convenienee." 

If the flat spring in défendants' device were fastened to the wall of 
the vault, instead of being fastened to the baseboard, it would operate 
in substantially the same manner as does the complainant's device when 
the shield is taken bodily from the wall. That the défendants' spring 
might as well be placed upon the vault wall as upon the baseboard, 
seems to be also the opinion of the défendants' expert. In describing 
the défendants' System, he says : 

"The shield is further provided with a simple form of circuit doser compris- 
Ing a spring secured to the vault wall with Its free end resting on an insulated 
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coUar of the boit which holds the shleld to thé wall. If the sliield Is foreibly 
wlthdrawn In an attempt to uncover the alarm bell or gong, the spring would 
oome In contact with the boit, and the alarm would be sounded." 

The last part of this quotation would seem to indicate that Roberts 
was then of the opinion that the alarm would be sounded if the shield 
were separated from the wall. 

_That the baseboard is not an essential part of the défendants' de- 
vice is also indicated by him when he says : 

"It might be placed away from the vault and fastened to another wall or 
celliiig or floor, and it would operate in the same way to sound an alarm upon 
an attempt to lift the shield from the body to which it was seeured." 

■ With the flat spring of the défendants' System placed upon the wall 
itself, the fact that its circuit doser would be outside of the vault, in- 
stead ofîinside, is not a sufficient change from complainant's device so 
as to enâble it to escape the charge of infringement. 

The other différences pointed eut by Roberts in his testimony are 
not important. As for example, that the complainant's has a tube alone 
passing through the wall, while the défendants' has a tube and a boit. 

The cornplainant has made use in its System of certain features which 
do not appear in the patent; the spring:contact, the sand trip, and the 
inner lining. But of ail thèse improvements it may be said, in the 
language of plaintifï's expert, as f ollowS : 

"XQ. 587. Without the addition of elther the spring or the sand trip or the 
inner lining, was it a device operative to prevent drilling or other attacks 
which might be made on the mechanism through the shield without moving it? 

"A. I shbuld say that it was operative and a very excellent protection. It 
was not as complète a protection as it is now, or as it is with thèse additions. 
and partlcularly with the addition of the lining. The other additions are less 
Important." 

And again : 

"There is no question but what the shields as mnde and instnlled by corn- 
plainant and défendants are more effectively proteeted and afford more ef- 
fective protection than the exact arrangement shown in the Robiuson & Green 
patent, but the différence is simply a matter of degree." 

And further: 

"But I do not see that this fact Is of any Importance, or militâtes against 
the fact that the shield construction shown by this Robinson & Green patent 
does aîCord a very considérable degree of security, if made just as it is shown, 
and is the substantial basis of shield construction employed by défendants." 

What has been heretofore said in regard to the similarity between 
défendants' structure and that of complainant's has had référence to 
claims 1, 2, 3, 7, 8, and 10, and thèse claims are infringed by défend- 
ants' device. 

I consider that claims 12 and 13 should be construed with claims 9 
and 11, as indicated by défendants' expert on page 274. As thus con- 
strued, they relate to the means of causing an alarm to be sounded 
when a metallic instrument is inserted through the perforation in the 
shield ; th6 circuit being thus closed between the shield and the f rame 
of the gong. Such a circuit could not be closed in that manner in the 
défendants' device, because it has within the curved surface of the 
shield an innèr lining which is not perforated, and no metallic instru- 
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ment could ever reach from the outside of the shield to the frame of 
the gong. 

My Opinion, therefore, is that thèse daims are not infringed by the 
défendants' structure. 

It may be added that the défendants' claim under a patent to Jones ; 
but the device actually used by défendants more nearly resembles the 
complainant's structure than it does the structure mentioned in the 
Jones' patent. 

Coleman Reissue, No. 11,626. August 17, 1897. 
Original Patent November 10, 1896. 

Claim 6 does not include the élément of the time mechanism. 

The idea contained in the claim as it reads is completely shown in 
patent to Rothenberger, No. 523,946, July 31, 1894. If the word 
"electrical" were omitted from the second line of claim 6 of the Cole- 
man reissue, and the word "pneumatic" substituted therefor, the claim 
as thus amended would express exactly the Rothenberger idea. Com- 
plainant's expert practically so testifies. That System, however, was 
largely a pneumatic one, while complainant's is electrical. 

Without considering the other prior patents referred to in the testi- 
mony, I come directly to the patent to Stern, No. 351,408, October 
26, 1886, and treat that without considering the évidence of Stern him- 
self relating to the manner in which bis invention was used. Upon 
the question as to whether claim 6 is found in this patent of Stern, 
Carter testifies as f ollows : 

"XQ. 75. Then, as I understand you, In order to make this Stern device 
correspond wlth the disclosnre of the sixth claim of the Coleman reissue pat- 
ent, it would only he necessary to enlarge the box shown in Fig. 4, and to cover 
the Slot as shown in that box wlth the same eleetrically protected envelope 
whlch Incloses the rest of the box? 

"A. It would only be neeessary to enlarge this box and close it up entirely, 
as you suggest, and then to place In It the entire alarm station mechanism 
shown In Fig. 2, Including the relay instrument, the bell, and the battery ; 
that is to say, that Is ail that would be neeessary theoretically and so far as 
the construction that this claim actually sets forth is concerned. Practically, 
however, as I bave already said, a System constructed out of the Stern System 
thus modified would be of no use unless provided with some antouuitic clock- 
controUed throw-off for enabling the protected premlses to be eutered at some 
tIme without sounding the alarm." 

Whether the figures in the Stern patent show that ail the instru- 
ments at the alarm station were to be included in the electrical envelope, 
I do not think very important. It may be rhat the bell, being common 
to several subscribers, was not so included, and perhaps the battery 
was not. But however that may be, the idea that ail of the instruments 
at the alarm station might be so included is clearly shown upon line 85, 
of page 3, where it is said : 

"In my Improved System of burglar alarms the Instruments at the alarm 
station are ail preferably Incased as shown in Fig. 4, and protected with an 
electrical envelope so as to prevent tampering with the instruments." 

Coleman had bought this Stern patent in the latter part of 1895, or 
in the early part of 1896. This was before he made his application for 
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a reissue. The idea was therefore actually suggested to him by the 
patent itself. 

It is said, however, by the complainant, that the alarm station pro- 
vided for in the Stern patent is net entirely protected, although ail the 
instruments may be therein, because there projects a visual signal, and 
a person upon the outside of the station could easily put the System out 
of opération by tampering with this signal. The idea of incasing the 
entire âlarm station in an electrical envelope is suggested by Stern. 
To change bis design by eliminating the visual signal would not, in 
my opinion, amount to invention. 

The complainant says, also, that the Stern device was designed for a 
central station. Passing the point made by the défendants that Cole- 
man suggests in his own patent its use at a central station, it seems that 
the location of the alarm station at an isolated point would not be such 
a change from Stem's idea as would amount to invention. 

It follows, therefore, that the bill cannot be maintained as far as 
claim 6 is concerned. 

Claim 21 adds simply to claim 6 the élément of the braided cable. 
Carter testified that if the défendants do not use the braided cable they 
do not infringe this claim. He also testified that they did not in fact use 
a braided cable. He did say, however, that défendants used a twisted 
cable; but it is apparent from his testimony that he did not believe 
that the wires were intentionally twisted in the défendants' cable, so 
as to produce the same efïect as that produced by the braided cable. 
But in no event was there any novelty in the use of a braided cable for 
this purpose. See patent to Larned, No. 181,078. 

Roberts, the défendants' expert, considers that claims 18 and 20 are 
substantially the same. They add to claim 6 the élément of time 
mechanism. 

The éléments of this claim are old. There had been clocks which 
automatically opened vault doors before. Patents to Pierce, Nos. 
287,775 and 3S2,317. There had been vaults electrically protected. 
Patent to Smith, No. 251,071. There had been alarm stations separate 
from the: vault electrically protected. Patent to Stern, No. 351,408. 
There had been the combination of an electrically protected alarm sta- 
tion and an electrically protected vault. Patent to Rothenberger, No. 
523,946, and the patent to Stern, supra. But there had never been be- 
fore any combination of a protected alarm station, a protected vault, 
and a clock mechanism which automatically opened the vault at a 
predetermined time. In each one of the patents referred to by Roberts 
there was some exposed point. As said by Carter : 

"In eaeh case he overlooks and Ignores the exposure of sotoe one or more 
vital feature pf the System, and the complète absence of the fundamental con- 
ception of provldlng an isolated, as distinguished from a central, station Sys- 
tem, and a System which is completely Inclosed and self-protecting, as distin- 
guished from one which is exposed in one or more partlculars and requires a 
human guard or watchman to complète the protection which it is supposed to 
afford. Rothenberger was the only prior patentée who had a similar concep- 
tion, and Rothenberger, as we hâve seen, discloses simply a visionary scheme 
of protection which in the flrst place was substantially pneumatic, instead of 
being entirely electrie, as Coleman contemplâtes, and which In the second 
place was obviously incapable of ever being reduced to a practically operative 
form." 
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Although Rothenberger and Stern had both the alarm station and 
the vault protected, yet neither one of them had a clock, and therefore, 
under neither of thèse devices, after the System had been put in opéra- 
tion, could the owner himself enter the guarded structure without 
sounding an alarm. The idea that this should be done apparently never 
occurred to either one of them. It would not naturally occur to Stern, 
because his guarded structure was a dwelHng bouse, and the owner 
living inside the bouse could at any time turn ofï the alarm. 

It remained for Coleman to see that a device would be^ practically 
useless if the banker could not get into his vault each morning without 
sounding a gênerai alarm. After he had seen this, he used a clock 
mechanism to obviate this difficulty. 

Carter says upon this point : 

"For If we assume a completely self-contalned and self-protectlni; burfrlar 
alarm System whieh renders not only the protected premlses, but the alarm 
station and Connecting conductors. incapable of being attacked. controlled. or 
manlpnlated in any way whatsoever without sounding the alarm, it is obvious 
that the protection tiras provided, when once started, would permanent] y ol)- 
taln in the absence of some featvu-e of the System by which it would be made 
to automatlcally throw itself out of opération at the end of the desired pro- 
tected period. Without such provision, obviously the vault could not be opened 
even at the openlng of business hours without bringing the alarm mechanism 
into opération and unnecessarily rousing the community by the sounding of a 
false alarm." 

And again: 

"In connection with the Duncan & Rowell System of the Haseltine Brltish 
patent and the United States patents to Duncan, Duncan & Rowell, and Ro- 
well & Duncan, and in connection with this Rothenberger patent as well, it may 
be again pointed out that a practical self-coutained and self-protecting bur- 
glar alarm system such as Coleman conteniplated and provided (one in which 
ail necessity of a watchman is done away with) necessarily involves the pro- 
vision of a clock-eontrolled device for turning off or rendering inoperative the 
alarm System when it is desired to open the vault for legitimate purposes (at 
the opening of business hours). And one criterion by which to détermine 
whether or not the system of the Coleman patent is practically embodled in 
any prior art device is the présence or absence in the System of this clock- 
eontrolled mechanism. Where reliance is had upon alarming the community 
to protect the bank, by attracting their attention to the faet that the bank 
alarm is being sounded, It Is obviously out of the question to permit the alarm 
to be frequently sounded as a false alarm. i. e., when no attaclc is being made 
on the System, and when it is not wished that any attention should be i»aid to 
the alarm. And since the only possible way in which the alarm can be pre- 
vented from sounding, in such a completely self-contained and self-protect- 
ing System, is to hâve the alarm connections automatlcally discontinued by 
clock mechanism within the System itself, the failure of any prior patent to 
show such clock mechanism conclusively demonstrates either that a complete- 
ly self-protecting and self-contained system was not eontemplated, or that the 
patentée failed to understand the necessities of such a system and lias showii 
in his patent simply some Impractical System existing purely in his imagina- 
tion." 

And again : 

"And if it was true that ail that Coleman did In this particular was to in- 
close a time operated controlling mechanism within the protected structure, 
so as to bring the protection to an end at a predetermined hour and permit 
the vault to be legltimately opened without unnecessarily arousing the com- 
munity by sounding the alarm, this in itself was a conception of the greatest 
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practical merit indicative, as it seems to me, not only of invention, but inven- 
tion of a very higti order." 

I agrée with this last statement of complainant's expert, and considei* 
that, so far as daims 18 and 20 are concerned, Coleman was an in- 
venter. 

The Sutton & Steel patent was issued June 22, 1897. The original 
Coleman patent was issued on November 10, 1896. In considering the 
validity of the reissue patent, I hâve not taken into account the Sutton 
& Steel patent. Anderson v. Collins, 122 Fed. 458, 58 C. C. A. CG9 ; 
Roth V. Harris, 168 Fed. 279, 93 C. C. A. 581. 

It remains to consider whether the défendants' System infringes 
claims 18 and 20 of the reissue patent. 

The défendants hâve a guarded structure, a guarded housing in 
which the alarm is located, an electrical alarm System, and a time 
mechanism, ail protected. The fact that the reissue patent shows only 
one alarm gong, while the défendants as well as the complainant hâve 
added several alarm gongs, is not at ail material upon the question of 
infringement. 

As Carter says in his testimony, any number of gongs could hâve 
been added to the Coleman system, and it is apparent that the défend- 
ants hâve made use of the one alarm gong which Coleman did provide. 

The défendants having used thèse éléments which are mentioned in 
the patent, do they operate in substantially the same way as those of 
the patent? With référence to the clock mechanism, it will be noticed 
that Coleman spécifies no kind of a clock. The fact that the spécifie 
clock used by the défendants does not infringe the Robins & Jacoby 
patent does not necessarily indicate that the use of that particular clock 
would not be an infringement of claims 18 and 20 of the reissue patent. 
As to the opération of the clock, Coleman says, on page 3, line 62, 
of the patent, that he spécifies no particular kind of a switch; in fact, 
he does indicate in the patent two kinds. Roberts says that the open- 
ing by a switch, first of the loc?l alarm circuit, and then of the meter 
circuit, is peculiar to Coleman. But this was necessary, for Coleman at 
that time shut ofif his entire system during the daytime. He thus re- 
moved the entire protection, and it was necessary that he should open 
the local alarm circuit first; otherwise it would sound an alarm. 

Roberts also says that the défendants' device does not shut ofif the 
alarm circuit as does Coleman's, but simply cuts out of the alarm cir- 
cuit the combination lock dial and door boit circuit. This, however, 
was nothing but a change suggested by the improvement afterwards 
made by Coleman himself in a subséquent patent, which eut out the 
door circuit, leaving the rest of the system operativç in the daytime. 

It is apparent that défendants, as Carter says, hâve utilized the es- 
sential and valuable idea involved in the time mechanism feature of 
the Coleman patent. 

The défendants insist that the essential élément of the Coleman 
System is its so-called "meter," that this meter responded to variations 
in the current, and that the défendants hâve nothing in their system 
which is similar thereto. It is true that nothing in the défendants' 
S3'stem would respond to an increase in the current; but, if the current 
is so far "varied" as to entirely stop, then the défendants' device does 



AMERICAN BANK TROTECTION CO. V. ELECTRIC T. CO. 369 

respond. That Coleman used the word "variation" to include an en- 
tire cessation of the current is indicated on page 2, Une 130, of the 
patent. 

Complainant's theory is that this so-cal!cd "meter" is nothing but 
a circuit doser. It was u.sed in the Coleman patent for the purpose of 
sounchng an alarm, in case of an interru])tion of the closed circuit, or 
the closing of the open circuit. A circuit-closing device is used by the 
défendants for the same purpose. It is true that the défendants' de- 
vice does net accompHsh ail that Coleman's device did, as it does net 
respond to ail variations of the current. 

With regard to thèse claims 18 and 20, a construction should be 
given to them sufficiently broad to make the circuit-closing device used 
by the défendants équivalent to that employed by Coleman. 

Considérable space in the testimonv is given to the number of cir- 
cuits employed by the two Systems, and particularly as to which in each 
System can be called the "main protective circuit." That Coleman 
employed two circuits, one normally open and the other normally 
closed, is plain from a mère reading of the patent. 

Roberts himself in his testimony would not say that the statement of 
Coleman to this effect was incorrect. That the défendants hâve two 
circuits, one normally open and the other normally closed, is admitted. 
They say, however, that the normally closed circuit is only for the 
protection of the cable, and that the protection to the structure is fur- 
nished by the open circuits. 

When the experts came to consider which in each System was the 
main protective circuit, they were indefinite. For example, Roberts was 
asked : 

"Q. I>o you find in the défendants' liurglar alarm System a main protective 
circuit? 

"A. I will answer yes and no." 

Carter repeatedly said that it depended upon the use of the word 
"main" ; and apparently each expert at ditïerent times, when treating 
of difïerent parts of the System, called one circuit the "main circuit," 
and at other times called another circuit the "main circuit." For the 
purposes of thèse claims, however, under the construction which I think 
should be given to them, the circuit System used by the défendants, in 
my opinion, constitutes an infringement of the patent. 

The resuit is that as to thèse claims the bill can be maintained. 

Patent to Coleman, No. 686.670. June 13, 1899. 

The Coleman reissue patent provided for taking the protection ofï 
the whole System dtiring the daytime, and restoring it during the night- 
time. The purpose of this patent is to allow the protection to remain 
during the daytime upon ail the System except the door. 

Carter says in his testimony : 

"Claim 1, as will prcsently lie seen, is broadly to this feature of automat- 
ically cuttins ont the protection of the door circuit alone at the opening of 
business hours." 

Speaking of the défendants' System, he says : 

"As compared with this arrangement, défendants' System shows a number 
of différences to which I shall presently refer, but which are uot iuvolved in 
181 F.— 24 
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the broad statement of thls feature embodied In claim 1. I>efendants' System 
does follow and embody the substantial advaiita.çes of thls arrangement, In 
that it also provides for the eutting out of the protection froni the door circuit 
automatlcally, and by a time mechanism located withiu the vault, at the be- 
ginulng of business hours, so that it will thereafter be [lossible to enter the 
vault without soundiug an alarm, and so that at tlie same tiuie tlie protection 
will be left on the other parts of the System." 

Thus broadly considered, the claim is anticipated by the patent to 
Rousseau, No. 246,211, August 23, 1881. This patent says, Hne 7, 
page 1 : 

"The ob.1ect of this invention is to provide au attaehment or device for use 
in connection with a clock and a battery, and wlth burglar alarms, » * * 
whereby certain efCects may be produced at set finies. For instance, * * * 
seeondly, whereby a certain section of the burglar alarms may be switched 
out of action at a particular hour, to allow the oi>enlng of certain Windows 
or doors, without glving an alarm." 

Carter says in his te.stimony that this patent simply shows a circuit- 
closing clock mechanism per se, and he is unable to perceive wherein 
it has any bearing on the combination of this claim. 

It would appear, however, that the idea embodied in this Coleman 
patent was specifically stated by Rousseau in his patent. 

The claim in the Coleman patent can therefore be sustained only as 
to the means by which the resuit is brought about. 

As to the défendants' system, Carter says, as has been seen, that it 
embodies the substantial advantages of the Coleman arrangement. But 
that is not sufïicient to show infringement. The défendants must bave 
acquired the substantial advantages of the patent by the same means 
that Coleman employed, or by équivalent means. 

An examination of the défendants' system and the Coleman patent, 
by referring to the testimony of Carter, and particularly to his cross- 
examination, is sufficient to show that the défendants not only do not 
employ the same means as those employed by Coleman, but that the 
means employed by them are entirely dissimi'lar, and are in no sensé 
the équivalent of the means shown in the patent. 

As to this patent, the bill cannot be maintained. 

Patent to Coleman, No. 627,054. June 13, 1899. 
Claim 17 is the only claim involved. That claim is as f ollows : 

"In an electrlcal burglar alarm System, the combination with a main circuit 
extending between the guarded structure and an alarm station, and an alarm 
circuit located at the alarm station and havlng a switch and means for holding 
it normally closed, of an electromagjiet for or>enlng said switeh, a circuit in- 
cludlng it and extending to the guarded structure, and means for testing the 
alarm mechanism, substantially as set forth." 

Carter's theory seems to be that the plaintifï can prevent the use of 
any means whatever for testing the alarih mechanism when such 
mechanism is in a guarded housing and is operated from a guarded 
structure. 

He said: 

"It is apparent that claim 17 is not limlted to this spécifie arrangement, but 
is broadly phrased to express in gênerai terms the feature of improvement to 
which I hâve called attention, i. e., the feature of enabling the local battery 
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in the isolated and inaccessible outslde alarm station to be tested from tbe 
vault without requiring the alarm station to be visited for the purpose." 

But this theory cannot be sustained. The plaintiff must be limited to 
the means set eut in the patent, or to équivalent means. 

The means described in the patent for securing the test are, among 
other things, a galvanometer and a switch, and the test resulting is an 
inaudible one. The galvanometer hère described is not the "meter" 
referred to in the Coleman reissue patent. It is not a circuit-closing 
device, but is a real measuring instrument. Carter says this in sub- 
stance, when he states : 

"This Is not the meter, galvanometer, or relay whlch responds to variations 
in current and serves to tnrn in an alarm thereby, but Is a simple current- 
measuring instrument located in the ^arded structure and used for the pur- 
pose of measuring the current in the local battery when the test circuit is 
completed." 

The experts agrée that in the défendants' System the test is made by 
opening the normally closed circuit. Roberts also says that not only 
the gong in the alarm station is sounded on such an occasion, but also 
ail the other bells. 

Carter says that the test is brought about in the same way as it would 
be if the cable Connecting the vault and the housing were severed in an 
attack upon the System. 

The System is tested, according to the patent, by measuring the cur- 
rent with a galvanometer, and the test is an inaudible one. 

The défendants hâve no galvanometer, they do not measure the cur- 
rent, and the test is made by actually ringing the bells ; so, of course, 
it is an audible one. Other difïerences between the défendants' System 
and that of the patent are pointed out in the cross-examination of 
Carter. 

The means employed by the défendants are not the means set forth 
in the patent, nor are they équivalent of such means. 

The bill cannot be maintained as to this patent. 

Patent to Coleman, No. 632,513. September 5, 1899, 
Carter in his testimony says : 

"The improvement whlch this patent sets forth, and which eonstitutes the 
subjeet-matter of claim 1, consists in providing for a cuttiiig out of the protec- 
tion of the door of the housing from a point withln the vault without witli- 
drawing the protection from the rest of the System." 

He practically repeats this statement in his redirect examination,.and 
in his cross-examination. 
Roberts says : 

"In fact, the whole of the protection at the housirg in défendants' System is 
removed by openiug the switch, vi'hile in the System of the Coleman patent the 
shunt is intended to remove protection only or espeeially at the door contact." 

This positive statement of Roberts is nowhere expressly contradicted 
by Carter. The latter says, to be sure, in speaking of défendants' Sys- 
tem; 

"Nor wlll the protection to the cable and housing by reason of the closed 
circuit be disturbed or wlthdrawu." 
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But upon tlie same page he says that tlie protecting circuit of the 
door bolts in défendants' System is a normally open circuit. 

In his direct examination and cross-examination he is very indefinite 
upon the question as to whether in the défendants' System the protec- 
tion is taken off f rom the entire housing or not, but in his redirect ex- 
amination, speaking of the défendants' System, he says : 

"In that System the cutting out of the protection to the outer housing, so 
as to permit the latter to be f reely entereû, is permitted by a swltch within the 
protec-ted structure." 

He thus apparently concèdes what Robert positively states, that 
the défendants' device has nothing to do with the door of the housing, 
but that it cuts out the protection from the entire housing. 

In the patent the boit contacts to the door of the housing are eut out 
by making a shunt path for the current around them, leaving the pro- 
tection upon the rest of the housing. It is conceded that the défend- 
ants hâve no device of that kind. They hâve no shunt for the current, 
but the protection for the entire housing is eut ofif by breaking the cur- 
rent by means of switch No. 3. 

Without then considering whether there is any différence in sub- 
stance between this patent and the Coleman patent No. 626,670, it 
seems plain that the défendants hâve not inf ringed the former ; for it 
cannot be seriously insisted that claim 1 prevents the use of any device 
whatever by the opération of which the outside housing of a burglar 
alarm system can be entered without sounding a gênerai alarm. 

As to this patent the bill cannot be maintained. 

Patent to Coleman, No. 667,115. January 29, 1901. 

Many devices are mentioned in this patent ; but the only one in liti- 
gation hère is that referred to in claims 18, 13, 14, and 15. The dé- 
termination of the questions relating to thèse claims does not seem to 
be very important, in view of the fact that since the bill was filed the 
défendants hâve changed their device, and are not now using any 
springs which are controlled by the bolts. 

If, however, the bill could at the time it was filed be maintained, it 
would seem that the complainant woukl be entitled to an injunction and 
an accounting. 

With référence to the prior patents relating to the same subject, 
Roberts stated that, if claim 12 was to be construed as complainant's 
expert construed it, he found the combination and arrangement in sev- 
eral of the prior patents, and he added : 

"If, however, the clïiim is construed as limlted to the circuit and structural 
détails, as in my opinion it should be, then I do not find the claim in any one 
structure of the prior art." 

Thèse claims cannot receive the construction suggested by Carter. 
They should be limited as indicated by Roberts. As so limited, they 
are in my opinion valid. 

That the défendants hâve infringed them seems apparent. They use 
a screw boit as does the complainant. When the boit is unscrewed, that 
act closes the circuit and sounds an alarm. In the complainant's device. 
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when the boit is unscrewed, tliat act opens the circuit and sounds an 
alarm. This is a différence that is not material. 

Coleman uses two springs touching a metallic plunger attached to a 
boit to complète the circuit. When the metallic plunger is withdrawn 
by unscrewing the boit, the circuit is broken and the alarm sounded. 

The défendants employ only one fliat spring, which is pressed away 
from its contact point when the boit is screwed home, and when the 
boit is withdrawn it meets it, closing the circuit. This is an équivalent 
of the complainant's device. 

As to this patent, therefore, the bill can be maintained. 

Individual Défendants. 

The principal défendant in the case is the Electric Protection Com- 
pany, a corporation. Seven persons are joined with the corporation as 
défendants, and as to them the bill allèges that they are directors and 
stockholders of the company, and that : 

"For the purpose of indiicing the users and purchasers of eleetric burslar 
alarms to purchase the hifrinsing devices manufactured and sold by said Elec- 
tric Protection Company, said individual défendants, and each thereof, bave 
promised and guaranteed that they will défend and save harmless every pur- 
ehaser of eleetric burglar alarms manufactured and sold by said Electric Pro- 
tection Company against ail suits for infringement of patents." 

In support of the allégations of the bill in this respect, the com- 
plainant introduced in évidence a document signed by the individual 
défendants, which is known as "complainant's Exhibit A-10." The 
mère signing of this document, without more, would not, under récent 
controUing authorities, be sufficient to justify the joining of thèse di- 
rectors as défendants. 

The évidence in the case does not show that the document when 
signed was used for the purpose of inducing persons to buy the System 
of the défendants. Each of thèse défendants was examined as a wit- 
ness by the complainant, and no one of them testified that it was ever 
used to bis knowledge to induce purchases ; but they ail, except Car- 
others, who was not interrogated on that point, testified that the pur- 
pose was to effect settlements and procure payments from persons to 
whom Systems had already been sold. 

Under thèse circumstances, the bill cannot be maintained against 
thèse défendants. Glucose Sugar Refining Co. v. St. Louis Syrup Co. 
(C. C.) 135 Fed. 540. 

The authorities cited by the complainant in its bill do not indicate 
that it is entitled to any relief against thèse directors. What is said 
in the case of Peters v. Union Biscuit Co. (C. C.) 120 Fed. 679, was 
distinguished and disapproved of by Judge Adams, who wrote the opin- 
ion in that case and in the subséquent case above cited of Glucose Sugar 
Refining Co. v. St. Louis Syrup Co. In the case of Simplex Electric 
HeatingCo. v. Léonard (C. C.)_147 Fed. 744, it was said that the 
corporation was used by the individual directors as a cloak or cover 
for their opérations. In the case of Harrington v. Atlantic & Pacific 
Telegraph Co. (C. C.) 143 Fed. 329, the individual joined was Jay 
Gould, who had made a contract which was the basis of the suit, and 
who was the owner or controller of a majority of the stock of the de- 
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fendant company. The case of National Cash Register Co. v. Leiand, 
94 Fed. 502, 510, 37 C. C. A. 372, was an action at law, and the court 
said that the same rule did not necessarily apply in a suit in equity. 
In the case of Hutter v. De Quincy Bottle Stopper Co., 128 Fed. 283, 
G2 C. C. A. 652 (Second Circuit), it was said that the officers could not 
be made liable unless they personahy directed the infringement. In the 
case of Cazier v. Mackie-Lovejoy Mfg. Co., 138 Fed. 654, 71 C. C. A. 
104 (Seventh Circuit), the directors were held not hable. In the case 
of Calculagraph Co. v. Wilson (C. C.) 132 Fed. 20, the corporation was 
not made a défendant, and the court said that Wilson could not shield 
himself behind the corporation. 

As to thèse défendants, the bill should be dismissed. Under the 
circumstances, however, no costs will be allowed them. Tyler v. Gal- 
loway (C. C.) 13 Fed. 477. 

The complainant has not prevailed upon ail of its claims in the Cole- 
man reissue, nor in the Robinson & Green patents. It is not, therefore, 
entitled to costs with référence to thèse patents. Fairbanks, Morse & 
Co. V. Stickney, 123 Fed. 79, 59 C. C. A. 209 (Eighth Circuit). 

It has prevailed upon ail of its claims in the Robins patent, and in 
the patent to Cokman, No. 667,115. Upon the other patents in litiga- 
tion the défendant company has prevailed. 

The question of costs as between the complainant and the défendant 
company I will leave for détermination when the final decree is en- 
tered. 

Let a decree be entered dismissing the bill without costs as to the 
défendants Alvin Robertson, H. N. Stabeck, W. E. Jones, George E. 
Towle, W. A. Laidlaw, C. H. Baldwin, and Charles Carothers. 

Let a decree be entered against the défendant Electric Protection 
Company for a permanent injunction and an accounting, as prayed for 
in the bill : 

(1) As to claims 1, 2, 3, 4, and 5, of the patent to Robins, No. 850,101. 

(2) As to claims 1, 2, 3, 7, 8, and 10 of the patent to Robinson & 
Green, No. 708,496. 

(3) As to claims 18 and 20 of the Coleman reissue patent. No. 11,- 
626. 

(4) As to claims 12, 13, 14, and 15, of the patent to Coleman, No. 
667,115. 

Let a decree be entered dismissing the bill as to the défendant Elec- 
tric Protection Company : So far as it relates to claims 6 and 21, of 
the Coleman reissue patent, No. 11, 626; so far as it relates to patent 
to Coleman, No. 626,670 ; so far as it relates to patent to Coleman, No. 
627,054; so far as it relates to patent to Coleman, No. 632,513; so 
far as it relates to claims 9, 11, 12, and 13 of the patent to Robinson & 
Green, No. 708,496 ; so far as it relates to patent to Robins & Jacoby, 
No. 771,748; so far as it relates to patent to Robins & Jacoby, No. 
771,749 ; so far as it relates to patent to Grass, No. 880,020. 

To take the accounting herem ordered, a master will, upon motion, 
be appointed. 
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AMERICAN BANX PROTECTION CO. v. CITY NAT. BANK OF JOHNSON 

CITY, TENN. 

(Circuit Court, E. D. Tennessee. Octaber 7, 1909.) 

1. Patents (§ 3tH*) — .Suit for Infkinge.mkxi— Dis.wiskai.. 

A court will not entertain a motion liy (lofPii<l:nit to (iismiss a bUl for 
infrinsemeut of a patoit uiarte before a Ivearini; and bnsed on affidavits 
relatin;; to matters of fact going to the validlty of tlie patent or the ques- 
tion of infrlugenieiit. 

[Ed. Note. — For othcr cases, see l'atonts, Dec. IMg. § 313.*] 

2. Equity (§ 3.5S*)— Taktxc ano Filixg ri!ooi-s— Ob-tections to Evidence. 

ïestlmony taken iu Tebuttal wlll not l>e supiiressed. on motion or objec- 
tion of défendant on the ground tbat it was not proper rebuttal testi- 
mony. after the défendant has by leave of court talien testiniony in surre- 
buttal. 

[Ed. Note. — F'or other cases, see Equity, Cent. Dig. § 748; Dec. Dig. § 
358.*] 

3. Patents (§g 202, 286*) — Assignment— Date of Passing Title. 

An Invention was assigned before application for a patent, but the as- 
signment was not recorded, and a patent was appiied for and issued in 
the name of the inventors, who afterward assigued it to the same as- 
signée, together with ail clainis for past infringement, wliich a.ssignment 
was recorded. Held, that the équitable title passe<l by the first assign- 
ment, and the légal title as of the date of the second assignraent, and that 
the assignée was authorized to maintain a suit for Infringement 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 454 ; Dec. Dig. §§ 
202, 28G.* 

Persona entitled to sue for infringement, see note to Snead v. Scheble, 
99 C. C. A. 583.] 

4. Patents (^ 101*) — ^Vai-iditt— Imtrovement Patents. 

It is not neeessary that a patent for spécifie iniprovements on a burglar 
alarm System should include as an élément of the eombination the burglar 
alarm System itself. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 141 ; Dec. Dig. § 
101.*] 

5. Patents (§ 167*) — Consteuction— Référence to Spécification and Draw- 

INGS. 

A patent is to be liberally construed so far as is consistent with the 
language used so as to sustain the just claims of the inventer, and for 
that purpose each claim is to he read in the light of the siieciflcatlon and 
drawings. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 243 ; Dec. Dig. § 
1B7.*] 

6. Patents (§ 160*) — Construction— Correction of Cleeicai, Ehbobs. 

Manifest clérical errors iu the claims of a patent niiiy te corrected by 
référence to the spécification and drawing.s, especially where the claim 
contains the words "substantially as described," or their equlvalent- 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 235; Dec. Dig. § 
160.»] 

7. Patents (§ 328*) — Infringement — Bukglab Axaem Gong. 

The Robinson & Green patent, No. 708,496, for improvements in alarm 
gongs for electric burglar alarm Systems, construed, and held valid and 
Infringed. 

*For other cases see same topic & | kumbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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8. Patents (5 283*) — Suit for Infriîîgement— Injunction. 

The fact that a défendant has discontimied the use of an infrlnglng ar- 
ticle does not deprive the complainaut of the right to an injunction when 
the défendant coutests the validity of the patent and bas not disavowed 
an intention to further iufrlnge. 

[Ed. Note.— For other cases, see Patents, Dec. Dlg. § 283.*] 

In Equity. Suit by the American Bank Protection Company against 
the City National Bank of Johnson City, Tennessee. Decree for com- 
plainant. Mémorandum opinion. 

Paul & Paul and Webb & Baker, for plaintifï. 
Harr & Burrow, for défendant. 

SANFORD, District Judge. 1. Defendant's preliminary motion to 
dismiss the bill, in effect for want of title to the patent in suit, must 
be denied. 

This motion dénies complainant's right to the relief sought, partly on 
account of matters shown in the proof , and partly on account of mat- 
ters shown by affidavit. The défense goes to the merits and cannot, 
in my opinion, be made by motion based on affidavits, but présents an 
issue of fact to be determined, on the merits, under the pleadings and 
proof in the case as any of the other issues in the case. This is not a 
case where the bill may be dismissed on motion under the doctrine of 
Mast, Foos & Co. v. Manufacturing Co., 117 U. S. 487, 20 Sup. Ct. 
708, 44 L. Ed. 856, but falls, at least by analogy, within the rule laid 
down in Snow v. Sargent (C. C.) 106 Fed. 330, that a Circuit Court 
will not entertain a motion by défendant to dismiss a bill for infringe- 
ment fîled before a hearing and based on affidavits relating to matters 
of fact going to the validity of the patent or the question of infringe- 
ment. 

2. The defendant's motion to suppress the testimony of complain- 
ant's witnesses Mountford, Houghton, and Carter, and its objections 
thereto on the ground that the same were not proper rebuttal testimo- 
ny, must likewise be overruled. 

While it may be that a large part of this testimony was properly 
proof in chief, yet, after same had been taken, the défendant did not 
move to suppress this testimony on that ground, but, on the contrary, 
applied to the court for leave to take proof in surrebuttal, which was 
granted by Judge Clark. Since such testimony bas been taken by de- 
fendant, I am of opinion that it is now too late to move to suppress the 
complainant's testimony or to object to same on the ground that it 
was not properly taken in chief, and that the court should not, in the 
exercise of its discrétion, at this stage of the case, sustain the motion 
to exclude, or the objection to the testimony. 

3. After careful considération, I hâve reached the following conclu- 
sions as to the merits of the case : 

(1) The complainant bas proven title to the Robinson & Green let- 
ters patent. No. 708,496, in controversy in this cause. The complain- 
ant in the original bill is clearly the corporation styled "American 
Bank Protection Company" ; the word "the" being no part of its 

»For other cases see same toplo £ § ncmber In Dec. te Am. Digt. 1907 to date, & Rep'r Indexes 
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name, as shown by the caption of the bill and the signature of the 
complainant thereto, and this word, while used as an introduction to 
the first paragraph of the bill, being obviously merely the definite ar- 
ticle grammatically required to begin the sentence and not alleged as 
part of the corporate name. 

The complainant was incorporated on November .j, 1901. On No- 
vember 9, 1901, Robinson & Green assigned their invention to this 
complainant by written assignment acknowledged the same day, but 
not recorded in the Patent Office until August 6, 1906. The patent 
was applied for on November 36. 1901, and issued to Robinson & 
Green on September 2, 1902. On July 2, 1906, Robinson & Green as- 
signed and transferred to the complainant ail their right and title to 
the invention and letters patent, and "in and to ail claims for the past 
use and infringement of said letters patent to the full end of the term 
for vsfhich said letters patent was granted." This assignment was ac- 
knowledged by Robinson on July 10, 1906, and by Green on July 20, 
1906, the same day the bill was filed, and recorded in the Patent Of- 
fice on August 6, 1906. 

I am of opinion on thèse facts that the assignment of November 9, 
1901, operated to convey the équitable interest in the invention to the 
complainant, but that on the issuance of the patent in 1903 the légal 
title thereto was vested in the patentées ; that the assignment of July 
3, 1906, conveyed the légal title in the patent to the complainant with 
a spécifie assignment of ail claims for prior infringement, ail claims for 
subséquent infringement passing necessarily by the assignment of the 
légal title in the patent ; that the certificate of acknowledgment is, un- 
der Rev. St. § 4898, as amended by Act March 3, 1897, c.'SDl, 29 Stat. 
693 (U. S. Comp. St. 1901, p. 3387), prima facie évidence of the ex- 
écution of the assignment on the date the assignment bears date; and 
that the assignment of July 3, 1906, took effect from the date of its 
exécution on July 6, 1906 (Murray Co. v. Gin Co., 149 Fed. 989, 79 C. 
C. A. 499 [C. C. A., Third Circuit], and cases cited), vesting the 
légal as well as the équitable title in complainant prior to the bringing 
of this suit. 

There is, furthermore, no évidence that complainant has ever trans- 
ferred its title to another corporation by the name of "The American 
Bank Protection Company" ; the affidavits ofïered by complainant 
not being compétent as évidence on this point, and furthermore not 
establishing such transfer as an accomplished fact, as distinguished 
from a mère intention of future transfer. 

(2) I am of the opinion that the subject-matter of the invention does 
not relate merely to an alarm gong mechanism adapted in itself to 
operate as a complète burglar alarm or protective System — for which 
purpose it would bave no patentable utility — but that it relates to im- 
provements in alarm gongs for electric burglar alarm Systems adapted 
to application to safes, vaults, and other réceptacles or apartments for 
the storage of money and other valuable articles, by a combination 
of devices for protecting the gong of such burglar alarm System ; that, 
while it does not relate to any of the other parts of the system than 
the gong and its protective devices, it is intended to be used in connec- 
tion therewith ; that it is directed towards the means by which the 
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alarm gong of such a system of vault protection is itself protected from 
injury or interférence, and specifically contemplâtes the alarm gong 
of such a System upon the outer wall of such vault or réceptacle, con- 
nected with an electrical circuit-closing device, with a specially con- 
structed protective shield arranged over the alarm gong and elec- 
trically connected with such circuit-closing device and bolted to the 
outside of the vault or réceptacle in such a manner that an attempt to 
disturb or raise the shield will resuit in a movement of its mechanical 
fastening by which the circuit will be closed and the alarm sounded, 
with the additional features of constructing such supporting boit for 
the shield in the form of a tube serving as a conduit for the Connecting 
wires leading from the electric gong to the interior installation, and 
of Connecting the shield and alarm gong to opposite sides of the circuit, 
so that the introduction of a wire through the perforations of the 
shield for the purpose of disabling the gong will resuit in a closing of 
the circuit and the sounding of the alarm. 

(3) In considering the several claims contained in the letters patent, 
I am of opinion that as the patent is, in its entirety, limited to spécifie 
improvements of certain parts of the burglar alarm system, to wit, the 
gong and its protecting device, it was not necessary that the claims 
should include as an élément of the combination the burglar alarm 
System itself (Goshen Sweeper Co. v. Bissell, 72 Fed. 67, 73, 19 C. C. 
A. 13 [C. C. À., Sixth Circuit]), and that the spécifications sufficiently 
point out the connection with the gênerai burglar alarm system through 
the conductors 27 and 28 extended to any suitable circuit-closing de- 
vices arranged to be operated when an attempt is made to open the 
vault or apartment. 

It is furthermore settled that a patent is to be liberally construed, 
so far as is consistant with the language used, so as to sustain the 
just claims of the inventors (Rubber Co. v. Goodyear Co., 9 Wall. 
788, 19 L. Ed. 566 ; Klein v. Russell, 19 Wall. 433, 22 L. Ed. 116), 
and that for such purpose each claim of the patent is not to be con- 
strued as though it was complète in itself, separate and apart from the 
spécifications, but that the claims of the patent are to be read in the 
light of the spécifications and drawings which accompany them, for 
the purpose of arriving at their just construction, although not to vary 
or change them, especially where the claims themselves contain the 
words "substantially as described," or "substantially as set forth," or 
équivalent phrases, which import into the claims the particulars of 
the spécifications and carry into the claims the description of the spéci- 
fications. Seymour v. Osborne, 11 Wall. 516, 20 L. Ed. 33; Corn 
Planter Patent, 23 Wall. 181, 218, 23 L. Ed. 161 ; Westinghouse v. 
Brake Co., 170 U. S. 537, 558, 18 Sup. Ct. 707, 42 L. Ed. 1136 ; Stil- 
well-Bierce Co. v. Cotton Oil Co., 117 Fed. 410, 54 C. C. A. 584 (C. 
C. A., Sixth Circuit) ; Sanders v. Hancock, 128 Fed. 424, 63 C. C. A. 
166 (C. C. A., Sixth Circuit) ; Maunula v. Sunell (C. C.) 155 Fed. 535, 
542; Anderson v. Collins, 122 Fed. 451, 458, 58 C. C. A. 669 (C. C. A., 
Eighth Circuit) ; Mossberg v. Nutter, 135 Fed. 95, 99, 68 C. C. A. 257. 
In Mossberg v. Nutter, supra, the court said : 

"In conflning our attention too exclusively to a critical examination of the 
claims, we are apt to looli too closely at the claims and to lose sight of the 
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important considération that the real invention is to be found in the spéci- 
fications and drawings, and tliat ttie langna^e of the claims is to be construed 
In ttie liglit of what is ttiere sliown aud described." 

Fiirthermore, manifest clérical errors in the claims may be corrected 
by référence to the spécifications and drawings, especially where the 
claim is for an invention "substantially as described." Maunula v. 
Sunell (C. C.) 155 Fed. 535, 542. 

Applying thèse principles to the 13 claims of the patent in question, 
I am of opinion that thèse claims, when properly construed in the light 
of the spécifications and drawings, cover the protective features of an 
alarm gong in a burglar alarm system placed upon the outside wall of 
a vault or apartment to be protected, by a protecting device operat- 
ing through electrical connections with suitable circuit-closing devices 
inside of the vault or apartment; that the claims relate only to the 
protective features of such alarm gong used in connection with such 
gênerai burglar alarm system; that the words used in the several 
claims "located outside of the vault," and other similar phrases, when 
construed in connection with the spécifications and designs, ail refer 
to the location of the gong on the outside wall of the vault or apart- 
ment to be protected and hâve the same force and meaning; that the 
word "outside," as used in line 85, in the phrase "upon the outside of 
the wall," is a manifest clérical error, when construed in connection 
with the spécifications and drawings, for the word "inside," and may 
be corrected accordingly; that, construing the sixth claim in connec- 
tion with the spécifications and drawings, the words "said collar," as 
used in line 110, in the phrase "to said collar and said sleeve," refers 
to the washer 9 shown on the drawings, and that the word "sleeve," as 
used in said phrase, refers to the collar 12 shown on the drawings ; 
that, thus construed, ail the claims contained in said letters patent re- 
late to protective features of an alarm gong located on the outside 
wall of the vault or apartment to be protected and connected with 
electrical circuit-closing devices in the interior of the vault or ré- 
ceptacle; that each of the several claims so construed involves a com- 
bination of éléments which has produced a new and bénéficiai resuit 
never known before, rendering the alarm gong of the burglar alarm 
System, when thus connected and located, suitable and serviceable for 
a purpose for which it was never known or used ; that the arrange- 
ment of éléments in this combination involved the exercise of inven- 
tion as distinguished for mère mechanical skill; that each of the claims 
discloses a patentable invention ; and that the patentable invention con- 
tained in the several claims constituted a new and useful improvement 
in the alarm gong of an electrical burglar alarm system which is not 
anticipated by any of the prior patents relied upon by défendants, none 
of which in my opinion, for the reasons generally stated in the déposi- 
tion of complainant's expert witness Carter, involved the essential 
idea of the location and protection of the alarm gong of a burglar 
alarm system, in the manner referred to by thèse claims, or were 
adapted to or actually used for the performance of the functions of 
this patent, and hence do not constitute anticipations thereof. 

(4) I am further of opinion that the proof shows that the appliance 
in use in the defendant's premises, prior to this suit, constituted an in- 
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fringement of tlie Robinson & Green patent in tlie use of the improve- 
ments in the alarm gong of the electrical burglar alarm System in- 
stallée! in their premises, which infringed upon the claims of the Rob- 
inson & Green patent, and that, although it appears that the défendant 
has discontinued for a time the use of the devices protected by the 
patent, yet as défendant in its answer denied the validity of the com- 
plainant's patent, and did not expressly deny its purpose to continue or 
renew the use of this device, the complainant, under the doctrine of 
Johnson v. Foos Mfg. Co., 141 Fed. 73, 72 C. C. A. 105 (C. G. A., 
Sixth Circuit), is entitled to an injunction. See, also, Walker on Pat- 
ents (4th Ed.) § 701. On this point I am unable to follow the doctrine 
of Whitney v.' Railway Co. (C. C.) 48 Fed. 444, in drawing a distinc- 
tion between an injunction against the manufacturer of an infringing 
article and an injunction against the confinued use of an infringing ar- 
ticle by the vendee of such article. 

(5) I am further of opinion that the complainant is entitled to an 
accounting for damages by reason of the infringement. I do not deem 
it necessary at this time to pass upon the question of the sufficiency of 
notice of infringement or the marking of the patented article, as thèse 
matters, as I view it, bear solely upon the measure of damages and 
may more properly be considered upon the coming in of the master's 
report on the order of référence. Horn v. Bergner (C. C.) 68 Fed. 
428, afifirmed by the Circuit Court of Appeals, Fourth Circuit, 72 Fed. 
f)87, 18 C. C. A. 679 ; Hill Mfg. Co. v. Stewart (C. C.) 116 Fed. 927. 
vSee, also, Lorain Steel Co. v. Switch & Crossing Co. (C. C.) 153 Fed. 
205, and Westinghouse Co. v. Electrical Mfg. Co. (C. C.) 159 Fed. 
154. 

A decree will be enteréd in accordance with this opinion, sustaining 
the complainant's bill, granting an injunction against the further use 
of the infringing device, and ordering a référence to a niaster for an 
accounting of damages. 



MATCIIEÏÏE V. STRBETER BROS. 

(Circuit Court, N. D. Illiijois, E. D. August 15, 1910.) 

Ko. 29,094. 

1. Patents (§ 328*) — Validity and Infringement— Vacuum Cleaning Ap- 

PARATUS. 

ïlie Matchette and Raddatz patent, No. 870,981, for a vacuum clean- 
ing apparatus, lias as oue élément of the combination an automatlc gov- 
ernor adapted to open and close the pressure supply connection whlch 
has a positive "on and ofC" action, and was not anticlpated in the prior 
art, and the comhinatlon with such novel and useful élément discloses 
patentable invention, although the otlier éléments are old ; also, hcld in- 
fringed. 

2. Patents (§ 247*) — Infringement— Use of Improved Device. 

Where a patented combination is operatlve in itself, infringement Is 
not avoided by the use with it of an auxlliary device which Increases its 
eflicleney. 

fEd. Note. — ^For other cases, see Patents, Cent. Dlg. § 388; Dec. Dlg. § 
247.*] 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit by Frank J. Matcliette against Streeter Bros., a 
corporation. On final hearing. Decree for complainant. 

Brown & Williams, for complainant. 

John H. Miller, T. D. Merwin, and Munday, Evarts, Adcock & 
Clarke, for défendant. 

SANBORN, District Judge. Suit for infringement of letters pat- 
ent 870,981, for a vacuum cleaning System, applied for January 15, 
1906, issued November 12, 1907, to complainant and Richard Rad- 
datz, assignor to complainant. Defendant's System, claimed to in- 
fringe the patent, was installed by the Sanitary Devices Manufactur- 
ing Company, a California corporation, in March, 1907. The suit is 
being defended by that corporation, and was brought May 11, 1908. 
One of the claims follows : 

"9. In a vacuum cleaning apparatus, the combination of a suction main 
liaving a valve eontrolled inlet connection, an aspirator communicating wlth 
and adapted to exhaust air from said main and having a fluid pressure supply 
connection, and an automatic governor adapted to open and close said pres- 
sure supplj- connection according to variations of vacuum in the System; sub- 
stantially as described." 

Nothing new is claimed for the suction main, controller valve, or 
aspirator with its fluid pressure supply ; but an automatic governor 
which will entirely open and entirely close the pressure supply accord- 
ing to variations of vacuum in the system is new. If the governor de- 
scribed in the patent spécifications and drawings will do this, the com- 
bination is novel and useful. If it will not, both the éléments and 
combination are old, being unmistakably présent in the Bavier and 
Hawkes patent of 1900, No. 658,103, and other structures of the prior 
art. In other words, if an "on and off" governor, and not merely a 
"throttling" governor, bas been produced, the patentées hâve brougnt 
out a valuable device, entitled to libéral protection. 

The vacuum cleaning principle is well understood. In the small 
electric or hand power machines the vacuum is created by a constant 
pull on the cleaning tool. A low vacuum is steadily maintained by an 
electric fan, a pump, or a hand-operated crank or lever, which opérâtes 
continuously by sucking air through the cleaning tool. The System of 
the patent, however, is designed for use in hôtels, large stores, or 
steamships, and is adapted to be used on différent floors, and by a 
number of operators, at the same time. This requires a good deal of 
power in order to create the needed vacuum. As shown in the draw- 
ings and spécifications, it consists of a suction pipe attached to a 
vacuum tank at one end, and on the other carrying an aspirator or 
ejector, having a blast nozzle or jet nozzle. This is connected by a 
pipe with a steam boiler or other fluid pressure (in practice, with a 
steam boiler), having a pressure of 70 to 110 pounds. When the steam 
connection is opened, the rushing of the steam through the nozzle 
sucks the air from the tank through the suction pipe hearing the as- 
pirator, and thus créâtes a vacuum. It is necessary, however, to con- 
trol, and maintain the vacuum pressure, since this will constantly rise, 
unless used up as fast as created by the opération of the cleaning tools ; 
and this control is what is sought to be accomplished by the patentées. 
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This they try to do by an automatic governor. It has been already 
shown that the suction pipe has one end attached to the vacuum tank 
and carries at the other an aspirator or steam-operated ejector, by 
which the vacuum is created. In order to automatically control the 
vacuum by shutting off the steam from the aspirator when the vacuum 
gets too high, and tuining on the steam when the vacuum gets toc 
low, another pipe is attached to the vacuum tank at one end, and to 
the suction pipe at the other, and in this second pipe a cyhnder and 
piston are placed, so that they are connected at one end with the va- 
cuum pressure of the tank and suction pipe, and at the other with the 
steam supply by a pipe attached to the aspirator steam supply pipe. 
The cylinder and piston constitute the automatic governor, or valve. 
Norrrally the piston vests at the bottom of the cyhnder, in a position 
to keep a steam valve open, and the steam rushes through this and oTcr 
the aspirator, thus creating and constantly increasing the vacuum. 
The piston is held in this position by a long spiral spring ; the former 
being made hollow so as to inclose the spring. If the piston is moved 
upward about an eighth inch, the steam port or valve will entirely 
close, and shut off steam from the aspirator; thus stopping further 
increase of vacuum. The design of the patent is to produce this up- 
ward movement by a vacuum pull in the cylinder above the piston 
head of sufficient force to overcome the downward pressure of the 
spring. This end of the cylinder being connected with the tank and, 
suction pipe, when the rush of steam over the ejector has continued 
long enough to create sufficient vacuum pull to overcome the spring 
pressure and the friction and inertia of the piston, the latter is de- 
signed to rise suddenly and shut off the steam. Further création of 
vacuum being thus stopped, when the pull lowers from use of the Sys- 
tem, leakage, or both, to such an extent that the spring can overcome 
this pull, and the friction and inertia of the piston, the latter is de- 
signed to be suddenly forced down to its normal position, opening the 
steam valve again, and starting the aspirator. Thèse results are what 
the patentées desired, and the opération of the piston thus described 
is called an "on and off control," as distinguished from a "throttling 
control," which is what results when the piston does not rise high 
enough to entirely shut off the steam, or descend low enough to en- 
tirely turn it on. It neither créâtes sufficient vacuum nor saves steam. 
Complainant insists that the patented governor créâtes an "on and 
off" control, while défendants insist the contrary, that it is only a 
"throttling governor," like many in the prior art. Upon this question 
the case turns. 

As will readily be seen from the description, the vibration of the 
piston back and forth is caused by nearly equal forces opposed to 
each other, suggesting the gradually slowing pendulum. The power 
of thèse forces may be approximated, as follows: (1) Vacuum pull 
per mercury inch, 6 pounds, making the high vacuum point of 8 
inches, 48 pounds, and low point of 5 inches, 30 pounds. (2) Spring 
tension, 35 pounds. (3) Piston weight, 4 pounds. (4) Spring weight, 
1 pound. (5) Friction of rest of rising piston, 8 pounds, and of 
falling piston 4 pounds. Thus the total force necessary to raise the 
piston is 48 pounds, exerted by the 8 inches of vacuum. On the 
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return trip, the 35 pound spring must overcome 8 pounds inertia of 
piston, less its weight of 4 pounds, leaving 31 pounds net spring 
tension; so the vacuum must fall to about 5 inches, or 30 pounds, 
before the piston will be reseated. The small factors of increased 
spring tension when the piston rises, and instantaneous lessening of 
vacuum when the steam is shut off are ignored because infinitésimal. 
The opposing forces being equal, why does not the piston balance, 
like a pendulum ? Given 49 pounds pulhng one way and 48 the other. 
or 31 pushing down and 30 pushing up, no very positive or energetic 
action would be expected. Apparently there would be no "snap 
action," no strong or decided movement. This resuit is vvhat de- 
fendant's witnesses and counsel say is the inévitable action of the 
device, that its movement is so vveak as to produce only a throttling 
action. Complainant maintains the contrary, and his theory is clear- 
ly stated by his expert, Mr. Carter, as follows : The on and oflf ac- 
tion is produced, "first, because the friction of rest is greater than 
the friction of motion, and tends to hold back the valve (piston) 
till the unbalanced pressure is considérable, and to then let it move 
clear over, when once started; second, that the inertia and momen- 
tum of the valve and directly connected piston exert a tendency 
in the same direction; third, that the spring is made so long that 
considering the slight movement (only an eighth of an inch in prac- 
tice) permitted the valve the pressure exerted by the spring upon 
the valve is practically constant no matter whether it is in one posi- 
tion or another." Défendants contend that somewhere or somehow 
in the opération described by Mr. Carter there is lost motion ; that, 
while the device can be made to work by suddenly opening and clos- 
ing the handle valve in the sweeper, and under other limited con- 
ditions, yet the inévitable tendency, as shown in ail the tests, is for 
the governor to throttle, and to assume a balanced position. Com- 
plainant dénies this, though he admits that he does not use the device 
except with another called the auxiliary control or pilot valve. It ap- 
pears in évidence that some form of auxiliary has been used by com- 
plainant from a time about two years antedating the issue of the 
patent down to the présent, and that auxiliary controlling devices 
hâve been commonly used in mechanical opérations for many years. 
The types employed by both parties operate by allowing the accumu- 
lation of a vacuum greater than necessary to move the piston, and 
then suddenly applying it, thus securing a positive off action, and 
by suddenly introducing atmosphère to the low point of the vacuum, 
while it is maintaining the "off" control, thus instantaneously break- 
ing the vacuum pull, and permitting the full net tension of the spring 
to jump the piston back to its seat, and turn on the steam. It will 
be readily seen that such a vigorous and décisive resuit cannot 
theoretica'lly be obtained by the patent governor itself, acting pur- 
suant to its own principles, because the spring is always pushing 
and the vacuum always pulling, except, however, that a sudden open- 
ing of the vacuum pipe will instantaneously deplete the vacuum pull, 
and a sudden closing instantaneously increase it, thus causing such 
changes in the vacuum forces as to carry the pull above the 48 
pounds on the one hand, and below the 30 pounds on the other, with 
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the forces ail contained within the cylinder the vacuum cannot ex- 
ceed 8 inches, nor be less than 5, other than as just stated. But by 
keeping the vacuum pull entirely out of the governor cylinder until 
a high limit of vacuum is reached, say of 9 inches or 54 pounds, 
and then allowing it to be suddenly applied, a positive off action is 
obtained, completely shutting off the vacuum production. On the 
other hand, by keeping the gradually lessening vacuum pulling against 
the spring until the low point is nearly reached, and then suddenly 
breaking vacuum by admitting atmosphère, a positive on action re- 
sults. Even though the above estimâtes of weights, tension, and 
pressure are not accurate, it is manifest that nearly equal forces are 
constantly opposing each other leaving the margin either way quite 
small. Whether it is large enough to secure practical results is an- 
swered by the tests made, three of them witnessed by the trial judge. 
The final test most clearly demonstrated operativeness and utility in 
the patented device, notwithstanding theoretical objections and the 
unsatisfactory character of the iîrst three tests. 

The first test was made by Mr. Harrison in New York. The 
governor used was made from one of complainant's blue prints. His 
conclusions were that the governor, operating without the auxiliary 
or pilot valve, "could not be made to operate positively under uni- 
form, or uniform varying, conditions of vacuum, * * * without 
tehding to become balanced, so as to allow steam to flow continu- 
ously through same," also, that the governor would not operate, either 
with or without the auxiliary, without admitting air under the seat 
of the piston. The governor remained balanced for 15 minutes, with 
steam wasting, and, as there was no indication that it would change 
its position, the vacuum was broken by hand. This test is not con- 
clusive, not only because "any device can be made to fail to work," 
many most valuable inventions bave at first worked imperfectly, and 
the device was not made by complainant, and "no matter how many 
fail, if one succeeds, that is enough," as complainant's counsel cor- 
rectly say. The real question is, Can any one make the device oper- 
ate? If so, it is not inoperative. However, Mr. Harrison's testi- 
mony is important because it is a faithful description of the three- 
day test made later, with a device made by complainant. 

Upon the hearing complainant was permitted to introduce further 
testimony. Mr. Raddatz, one of the patentées, was called, and pro- 
duced a governor made under his instructions, introduced as Exhibit 
"O-six." It was constructed according to one of the blue prints in 
évidence. When it was tested, he says it operated with the on and 
off control ; the steam being either turned on fuU or turned off 
entirely. The witness further explained why complainant's Com- 
pany does not use devices like O-six, saying it is by reason of the 
leakage from steam-condensation, which has to be taken away either 
by drain piping or dripping into a bucket, and because the vacuum 
in the upper end of the device draws over watér and vapor into the 
vacuum réservoir, by which the dirt and dust are dampened. Mr. 
Raddatz then goes on to explain why the auxiliary control is used. 
It is to obtain a gréater range of vacuum between the point where 
the steam is shut off and where it is turned on. The margin or 
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range due to the différence between the friction of rest and of motion 
is practically too small. It is désirable to increase this up to about 

2 vacuum inches with the low point at 8 or 8V2 inches and the high 
point at 10 or I01/2, and in practice the différence of range is set at 

3 inches. This differential is obtained by the auxiliary or pilot valve, 
without which the patent governor is not used. It is very undesira- 
ble to hâve the control worl<: too frequently because there is a too 
rapid wear on the parts, "they might hammer." An aspirator cannot 
be controUed by throttUng, but only by compening it to work at 
full speed while in action, followed by a complète shutting off, clean- 
ing work going on ail the time. This test shows operativencss and 
utility, precisely as the final one did. After Mr. Raddatz had tes- 
tified, a test of Exhibit 0-six under complainant's supervision was 
made at the Great Northern Hôtel in Chicago, at which counsel on 
both sides, Mr. Raddatz, Mr. Raymond (defendant's witness), and 
the trial judge were présent. It was found that the device showed 
an on and off action when the handle valve of the attached sweep- 
ing tool was continuously wholly opened and wholly closed. The 
action of the governor, however, was somewhat erratic. It did not 
seem to correspond with any definite vacuum pressure as indicated 
by the vacuum gage needle, and showed no definite differential, mar- 
gin, or range between high and low points. When the sudden open- 
ing and closing of the handle valve was stopped, the governor soon 
settled into a throttling position. Then the spring tension was 
changed, the on and off action again commenced, and continued for 
a short time, when the throttling again succeeded. The test being 
over, the hearing, was resumed. This test showed operativeness, but 
was not satisfactory from the standpoint of utility. 

After the hearing, a three-day test of exhibit O-six was made 
under défendants' supervision in the basement of the Marshall Field 
retail store, Chicago, Mr. Raddatz and Mr. Williams, one of com- 
plainant's solicitors, being présent. The trial judge spent a short 
time witnessing this test on two days. The results were practically 
the same as those observed by Mr. Harrison, and at the Great North- 
ern Hôtel. The tests thus being unsatisfactory, a final one was had 
on June 2, 1910, at complainant's factory in Milwaukee, with a new 
governor, identical with Exhibit O-six. This test was entirply con- 
clusive in showing the positive on and off action claimed by the 
patent. It continued for nearly 90 minutes, under ail ordinary oper- 
ating conditions. The governor worked perfectly ail the time, and 
the test was entirely satisfactory from the standpoint of operative- 
ness and utility. The device is novel and useful, being the first posi- 
tive on and off governor ever produced. The patent should be sus- 
tained without hésitation. 

The only remaining question is that of infringement, and, in order 
to a proper understanding of the question, some further description 
of the auxiliary valve is necessary, since défendant uses the patented 
governor only with the auxiliary. There are manifold forms of 
auxiliary controUing devices. Both parties use them without any 
claim that either is novel or patentable. Defendant's plan of con- 
181 F.— 25 
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trol may be profitably described in order to see whether it infrînges, 
Defendant's governor is an équivalent of complainant's, but having 
a weaker spiral spring, compressing about one-seventh of its length 
when the piston rises. This governor is actuated entirely through 
an auxiliary valve made intégral with and immediately above it. 
When the high vacuum point of 10 inches is reached, the vacuum 
pull lifts a piston in the auxiliary device, which opens connection 
with the governor cylinder above its piston, to which no vacuum has 
been previously admitted. The sudden exhausting of the air in the 
cylinder forces up the governor piston, and cuts ofï the steam. The 
vacuum is then held in both the auxiliary and governor until it runs 
down to eight inches, when the weight of the auxiliary piston lowers 
it enough to admit atmosphère through a port of the auxiliary into 
the governor cyhnder, breaking the vacuum and causing the piston 
to fall and open the steam pipe again. Whether the spring aids the 
performance is somewhat uncertain, though the drawings indicate 
that it does so. Défendant uses the patented governor, made in 
exact copy, except the lighter spring, but makes it more efficient by 
employing auxiliary control to increase the vacuum range and secure 
a more positive on and off action. The double device is an improve- 
ment on the patented governor but this does not change the estab- 
lished fact that défendant uses it, and thus infringes. Complainant 
himself uses a similar auxiliary, to obtain better results than would 
be possible with the governor alone. While the auxiliary slightly 
changes the opération by the sudden admission of vacuum, and its 
sudden withdrawal, yet the patented governor works by the opéra- 
tion of precisely the same forces whether the auxiliary is, or is not, 
used with it. This makes a clear case of infringement, notwithstand- 
ing an improved opération is obtained through the auxiliary. 

Another point concerning the interest of the parties should be 
mentioned. After the case was argued and submitted, but before the 
final test in Milwaukee, counsel on both sides stated that complainant's 
business had been purchased by a corporation called the McCrum- 
Howell Company, and that the latter had made some arrangement 
by which infringing plants other than that of Streeter Bros, should 
not be disturbed. The price to be paid by the McCrum-Howell 
Company for complainant's patent rights dépends upon the patent 
being substained by the courts. So far as defendant's plant is con- 
cerned, no agreement exists which prevents the issuance of an in- 
junction. Up to the time of the Milwaukee test, the case was de- 
fended with the utmost zeal and ability by solicitors for défendant, 
and Mr. Clarke was présent at that test, and made every possible 
point which seemed necessary to its thoroughness. The Sanitary De- 
vices Company, which installed the Streeter plant, and defended the 
suit, has indemnified Streeter Bros, against any loss or damage in 
this suit. There is therefore a substantial controversy left, without 
collusion, and because of the thorough contest made, and of the con- 
clusions reached by the court before any of the transactions referred 
to had taken place, there seems to be no doubt that a décision should 
be made. 

A decree will be entcred as prayed in the bill. 
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tîOMMEIlOIAL ACETYLENE CO. et al. t. AUTOLTJX CO. et al, 
(Circuit Court, E. D. Wisconsin. May 2, 1910.)^ 
No. 126. 

1. Patents (§ 328*) — Infbingement — AcETYLiifE Gas tanks — CoNTBintrroRT 

iNrBINGEMENT. 

The Claude & Hess patent, No. 664,383, for an acétylène gas tank, for 
use on automobiles, etc., covers as tlie patented package, not only tlie 
Steel tank containing acétone, but the internai equipment of a supei'satu- 
nited solution of acétylène gns, which is an essential part of the patented 
device, and an unlicensed refiUing of such tanks after the gas lias been 
exhausted constitutes an infringeinent, and one who knovviugly aids and 
abets such refilling la a contributory Infringer. 

[Contributory infringenient of patents, see notes to Edison Electric 
Light Co. V. Peninsular Light, Power & Heat Ce, 43 G. C. A. 4^; 
.a:ollan Co. V. Harry H. Juelg Co., 86 C. C. A. 200.] 

2. Patents (§§ 258, 259*) — Infrinqement — Violation or License Restric- 

tions — Contributory Infeingement. 

It Is within the rights of the owner of a patent for an acétylène gas 
tank charged with gas for use on automobiles, which with normal use re- 
quires recharging after having 1. en used a certain number of hours, by 
a notice attached to such tanks when sold to prohlbit their use except 
■w'hen charged by the seller, and any one who with knowledge of such 
llmited license recharges such tanks, which requires the practice of the 
Invention of the patent, is an infringer of the patent, and oue Tiho with 
such knowledge sells an apparatus used and designed for recharging the 
same is chargeable as a contributory infringer. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. §§ 400-402; Dec. 
Dig. §§ 256, 259.*] 

a. Patents (§ 283») — Infriwgement. 

The fact that the manufacturer of a patented device is unaMe to supply 
the demand therefor with promptness, and that users are subjected to In- 
convenience by reason of the delay, furnishes no légal excuse for infringe- 
ment. 

[Ed. Note. — ^For other cases, see Patents, Cent. Dlg. § 448; Dec. Dig. î 
283.*] 

In Equity. Suit by the Commercial Acétylène Company and the 
Prest-0-Lite Company against the Autolux Company, Percival C. 
Avery, and others. On motion for preliminary injunction. Motion 
granted. 

This is an application for a preliminary injunction pendente lite restraînlng 
the défendants from selling, arranging with, and Inducing certain persons to 
buy certain high-pressure generators with the intent and knowledge and un- 
der such circumstances that they will be used for the purpose of filllng with 
acétylène gas certain devices known as gas tanks, which hâve been manufac- 
tured by the Prest-0-Lite Company under certain letters patent and llcensed, 
and sold under thèse patents with restrictions precluding any sale or use of 
such tanks when fllled with acétylène gas by any one other than said com- 
plainant Prest-O-Lite Company, and certain gas tanks which had been former- 
ly manufactured and sold by the Avery Portable Lightlng Company, and are 
now in use In infringement of sald letters patent. 

The complalnant the Commercial Acétylène Company Is the owner by as- 
signment of certain letters patent of the United States, numbered, respectlve- 
ly, 664,383 and 727,609, known as the Claude & Hess patents. The complaln- 
ant Prest-OLite Company is the exclusive Ucensee of said patentée to manu- 

*f or other cases see same topLc & S numbbb in Dec. & Am. Digs. 1907 to date, & RepT Indexe* 
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facture and sell the device embodied in thèse letters patent for tlie purpose 
of use on , automobiles, carriages, and other movable vehicles. The patented 
article covered by said letter« patent cousists of a steel cylhider into which 
acétone is introduced and acétylène gas is forced. uuder pressure, said tank 
being furnished vvlth au inlet and an outlet valve. Said Prest-0-Lite Com- 
pany bas manufactured and sold under this llcense contract xipward of 
150,000 of thèse devices, which are linown to the trade as the "Prest-O-IJte 
gas tanks." Oonspicuous notice is given to the public of thèse patents. Owing 
to the nature of the ingrédients, great care and skill are required to secure 
the exact proportion and volume of acétone and acétylène gas which consti- 
tute the contents of thèse packages. A record of the formula for each tank 
is kept by the Prest-O-Ijlte Company. The complainant, the Prest-0-Lite 
Company, has establlshed a uniform practice of giving in exchange for each 
emptj' gas tanlf of their make a recharged standard Prest-O-Llte gas tank. 
and has establlshed flve agencles throughout the country. For the purpose of 
Insisting upon this practice ofi exchange or recharging, and to protect its cus- 
tomers from badly fîUed and ineffieient tanks, the Prest-0-Lite Company has 
since its organization sold thèse devices solely with the intent that they be 
returned when empty to the Prest-O-Lite Company for exchange, aud that 
they should not be sold or used when flUed with acétylène gas by any one oth- 
er than the patentée or its licensee, the complainants herein. This purpose 
has always been understood and recognized in the trade, and generally acqul- 
eseed in. In order to brlng fully to the attention of the users the terms and 
conditions under which thèse tanks were sold and exchanged, the Prest-O- 
Lâte Company since the Ist day of June, 1907, has placed upon every one of 
thèse devices sold aud exchanged a metallic plate on which is engraved the 
following words : 

"The Prest-O-Lite Gas Tank No. (Sériai No.) 
"The Prest-O-Lite Co. 
"New York, Boston, Indianapolis, San Francisco, Toronto. 
"Patented Dec. 25, lôOO, May 12th, 1903. 

"Notice this device is sold and pnrchased for sale and use only when 
charged with gas by the undersigned. No llcense is granted to use or sell 
this device when charged by any one else and no lieense is granted to any 
one else to recharge this device. Any sale or use of this device when sold or 
used in violation of this condition and limited llcense will be considered as 
an infringement of Letters Patent of the United States under which this de- 
vice is made and sold and ail parties so selliug and using this device con- 
trary to thè terms of fliis limited lieense will be treated as infringers of said 
Letters Patent and render themselves liable to suit for damages and injuno- 
tion wlthout further notice. This lieense is good so long as this plate re- 
malns upon the device. Any erasure or removal of this plate will be con- 
sidered a violation of this lieense. A purehase is an acceptance of thèse con- 
ditions. 

"Agents and dealers are not authorized to vary this llcense. 

"The Commercial Acétylène Co. 
■ "The Prest-O-Lite Co." 

In addition to tliis notice of the nature of the rights in tliese tanks passed 
by théir sale to the purchaser, the Prest-O-Lite Company has attached to each 
and every of thèse tanks a paper label eontalning in large letters substan- 
tially the same matter as that placed on the metallic. plate. 

Thèse conditions were well known to the défendants Avery & Burnham and 
their associâtes and tlie défendant corporation. The défendant Avery wasi 
one of the original offlcers and stockholders in the Prest-O-Lite Company, but 
severed his relations therewlth for the purpose of establishing in the city of 
Milwaukee under the name and style of the "Avery Portable Lighting Com- 
pany" an infringing plant for the manufacture and sale of a certain infrini;- 
Ing device, and by recharging said licensed device of the Prest-O-Lite Com- 
pany, and until February 5, 1909, said parties so connected with the Avery 
Portable Lighting Company were actively engaged in committing thèse in- 
fringing acts, and so coutinued until enjoined by an order of this court on 
final hearing from continuiug to manufacture and sell the device known as 
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the Autoeas tank, or from committing any other Infrlnglng act. About thls 
tiine Avery and hls associâtes organized a new corporation under the name 
of the Autolux Manufacturing Company at Milwaukee, for the purpose, as 
claimed by complainants, of continuing the invasion of the rights of the com- 
plainant under the patents aforesaid, and commenced the manufacture of an 
apparatus Itnown as a "high-pressure generator," which has been extensive- 
ly used in recharglng the Prest-O-Llte gas packages and other gas tanks used 
on automobiles. 

The détendants Introduced a large number of afBdavits of users of thèse 
gas tanks, showing that the demand has been so great that complainants could 
not supply the trade with charged tanks, and that great inconvenlence had 
resulted to users who were obliged to send their exhausted tanks to Indian- 
apolls in order to secure recharged tanks ; that the high-pressure generators 
had proved a blessing to the users of Prest-O-Lite tanks beoause It enabled 
them to secure a prompt exchange of depleted tanks at home, etc. 

Eleven such high-pressure generators hâve been sold by défendants and In- 
stalled In populous cities, -where they hâve been used to fill the gas tanks of 
the Prest-0-Lite Company and others. 

Ferdinand A. Geiger, Keyes Winter, and John P. Bartlett, for conj- 
plainants. 

George Wilkinson and Marshutz & Burnham, for défendants. 

QUARLES, District Judge (after stating the facts as above). The 
showing made by complainants on this application on its face pré- 
sents two distinct légal aspects. The first rests on the patent alone 
for ail necessary recharging of the Prest-O-Lite gas tank during the 
life of the patent; that any unlicensed person who charges such a 
tank with a supersaturated solution of acétylène gas for use or sale 
is an infringer, and that whoever advises, aids, or abets such tort is 
a contributory infringer; that no restriction by the patentée is neces- 
sary to re-enforce the sanction of the patent. Second. The conditions 
imposed by the patentée forbidding any one aside from the patentée 
from recharging the gas tanks are set up and insisted upon. The prin- 
ciple of law relied upon is that the patentée may withhold his device 
from the public entirely if he so elects, and therefore may impose such 
restrictions upon use or sale of the patented package as he may choose ; 
that the purchaser or user who knows of such restriction is bound to 
comply therewith. To knowingly violate them is a tort, and whoever 
advises, abets, or aids in such violation is a joint tort-feasor. The 
contention of complainant is that défendants are guilty under either 
phase of the law. It may be well to consider thèse two propositions 
separately. 

To clarify the first proposition, we must hâve in mind what the de- 
vice is that is protected by the Claude & Hess patent. Ail along 
through the showing of défendants the idea crops out that one who 
has bought a patented gas tank owns the same absolutely, and may 
hâve the same recharged when and where he will ; that is to say, that 
the légal efïect of such purchase is to release the device from the mo- 
nopoly. Now, if the empty steel shell with its two valves be the phys- 
ical embodiment of the patent, this contention would be entitled to 
considération. A référence to the language of the Claude & Hess 
patents and to their history in the Patent Office, and the construction 
placed upon them by this court in 166 Fed. 907. should suffice to si- 
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lence this contention. The "package," which is the patented product, 
consists not only of the steel tank, but of the internai equipment of a 
supersaturated solution of acétylène gas which is recognized as an es- 
sential part of the package. A long bitter fight was waged in the Pat- 
ent Office on this very point, and the final conclusion was that the 
gaseous solution bore the same relation to the outer shell as the 
column of mercury bears to the glass stem and bulb of a thermometer. 
Indeed, it was conceded by the officiais of the Patent Office that there 
was nothing patentable about the steel cylinder with two valves. Each 
élément, as well as the combination, was old. Therefore it is obvions 
that the exhausted steel cylinder is not the physical embodiment of the 
patent, and has not been released from the monopoly, but in the natural 
order of things requires the renewal of the vital éléments of the pat- 
ent. This opération calls for the teachings of the patent the same 
care, skill, and inventive thought that are called into réquisition when 
the tank received its initial charge. It follows, therefore, that whoever 
undertakes to recharge this tank for use or sale is practicing the in- 
vention to ail intents and purposes, and is invading the monopoly. 
That this illicit business has grown to large proportions is convincingly 
shown by the affidavits submitted on both sides, and was established 
by the record in the suit of the présent complainants against the Avery 
Portable Lighting Company. There can be little doubt from the facts 
hère submitted that the high-pressure generator of the défendants has 
been extensively employed in filling Prest-O-Lite tanks, with the 
knowledge and consent of the défendants ; that such generators, 11 in 
number, hâve been established in the large cities of the country for 
the purpose of facilitating this illicit business. This is attested by the 
clamorous chorus of auto users vvho furnish affidavits hère for the de- 
fendants, singing the praises of the défendants' generator as a panacea 
for ail their troubles. Seventeen of thèse déponents admit being own- 
ers or users of one or more of the Prest-O-Lite tanks. The clear in- 
ference from the défendants' affidavits is that, in the absence of the 
high-pressure generator, thèse Prest-O-Lite tanks could not and would 
not hâve been recharged, except through the agencies provided by the 
complainants. We shall see, when we come to discuss the law, that 
the défendants are contributory infringers under the first hypothesis. 
The second proposition involves the légal efficacy of the conditions 
imposed by the patentée prohibiting use or sale of any such tank re- 
charged by any other than the patentée. There would seem to be 
abundant reason why complainants should insist upon this condition 
that is stamped on every tank conspicuously and brought to the atten- 
tion pf every user. It is dealing with a combination of chemical élé- 
ments of high explosive nature calling for great care, skill, and ex- 
périence to insure safety and efficiency in opération. The réputation 
of complainants is at stake on every one of its tanks that goes out to 
the public bearing its name. Such réputation is bound to suffer when 
one of its tanks explodes, or falls below the standard of efficiency. 
But, whether reasonable or unreasonable, the authorities seem to rec- 
ognize the right of the patentée to insist upon a restriction of this 
kind, no one being bound to purchase or use the patented article if un- 
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willing to abide by the conditions. No case exactly in point can be 
found, indeed, no such case bas heretofore arisen, presenting the pe- 
cubar facts which make this a case of first instance. Numerous cases 
are cited where the patentée by a condition has insisted upon bringing 
within the monopoly some article or substance not covered by the pat- 
ent. Such was Dick v. Milwaukee Office Specialty Co., 168 Fed. 930. 
See, also, the follovving cases cited by complainant's counsel : Tubu- 
lar Rivet Co. v. O'Brien, 93 Fed. 200; iEolian Co. v. Juelg Co., 155 
Fed. 119, 86 C. C. A. 205 ; Rupp & Wittgenfeld Co. v. Elliott, 131 
Fed. 730, 65 C. C. A. 544. 

The distinguishing feature of the instant case is that the patentée 
by condition merely insists upon the exchisive right to practice the 
invention, to control the éléments that constitute the soûl of the inven- 
tion. The so-called condition is not broader than the prohibition of 
the patent. Viewed from any standpoint, the requirement of the so- 
called condition is entitled to respect and obédience at the hands of 
every person having knowledge of such restrictions. In some way the 
patentée must bave protection ; otherwise it would resuit that the 
monopoly would practically expire with the exhaustion of the first . 
charge of acétylène. At the end of 34 hours of steady burning when 
the first installment of power has given out, any interloper may gain 
possession of the tank, and practice the invention with impunity. 
This would work a mockery of the entire patent, and set at naught 
the patent laws which assume to grant a complète monopoly for 17 
years. This case is sui generis, not to be confused with the case of a 
patented device which passes to the user completely equipped, calcu- 
lated to discharge for an unlimited period of time a given function, 
until it breaks down or wears out. In the case of the gas tank it is 
within the contemplation of the parties, and inheres in the very na- 
ture of things, that within a short time, a matter of weeks or months, 
the package will become exhausted, and a récurrence to the teachin^s 
of the patent will be necessary to invigorate the tank for another pen- 
od of usefulness. (One of the gods of mythology was so constituted 
that at fixed periods he was obliged to recline on the earth from which 
he drew his supernatural power.) The very theory of the patent is 
that each tank must oscillate between the vehicle upon which it serves 
to the charging plant upon which it dépends. Thus the doctrine of 
repair, so urgently pressed upon us, is not applicable. There is no 
breakdown hère. The return of the exhausted tank is not accidentai, 
but normal, and whoever knowingly interfères with this process in- 
vades the monopoly. The altempt to bring this case within the doc- 
trine of repair because complainants take tribute in advance is not en- 
titled to serious considération. The government has left the matter of 
tribute entirely to the patentée and the public with whom he must deal. 
In the case of an ordinary sale of a machine the patentée collects his 
entire tribute when the sale is made. He expects nothing more, as the 
transaction is complète. 

It is said that the condition is matter of contract, and binds only the 
purchaser who assents to the same. On the other hand, the theory is 
advanced that the condition stamped on the tank is like a covenant 
that runs with the land. Neither proposition is exact. The covenant 
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runs with the land whether the later grantee has notice tliereof or not ; 
the record furnishing constrnctive notice. Hère it is purely a question 
of notice. Any person having actual notice that sucli restrictions hâve 
been imposed is bound to observe them. In Bernent v. National Har- 
row Co., 186 U. S. 70, 91, 23 Sup. Ct. 747, 755, 46 L,. Ed. 1058, the 
court say: 

"The very object of thèse laws is monopoly, and the rule is, with few ex- 
ceptions, that any conditions whicli are not in their very nature illégal ^yith 
regard to this kind of property imposed by the patentée and agreed to by tho 
licensee for the right to manufacture and use or sell the article will be np- 
lield by the courts. The fact tliat the conditions in the contracts keep up 
the monopoly or fix priées does not render thein illégal." 

That défendants bave encouraged a wholesale violation of such rea- 
sonable condition and bave furnisbed macbinery to facilitate such vio- 
lation is establisbed to my entire satisfaction. But défendants insist 
that défendants are three removes from the user who oversteps his 
légal rights, and therefore they are not technically contributory in- 
fringers. An infringement is a tort, and it is a fixed principle in the 
law of torts that ail who engage in its consummation are joint tort- 
feasers. There is no magie in the term contributory infringers which 
will avail the défendants. The following cases cited by complainants' 
counsel f airly indicate the lines of contributory infringement. Judge 
Seaman in Dick v. Milwaukee Office Specialty Supply Co., 168 Fed. 
930, approves and adopts the définition and reasoning of Judge Ray 
in a Case with the same title found in 149 Fed. 427, where the 
court say: 

"That 'such license restrictions are lawful, good, valid. and binding in the 
case of patënted machines and articles has been establisbed by a long Une of 
décisions. Also that one who knowlngly and directly aids, abets, and pro- 
cures a violation of such license restriction is a contributory infringer of the 
patent." 

This légal doctrine is fortified by several later cases cited by com- 
plainants' attorneys. 

In Crown Cork & Seal Co.v. Standard Brewery, 174 Fed. 252, 259, 
the court say: 

"If tbe défendants knowlngly contribute to infringement of a patent by aid- 
Ing a use beyond the limits of the license made by the patentée, [they are con- 
tributory infringers]." 

See, also, Goodyear Shoe Machiner}- Co. v. Jackson, 112 Fed. 146, 
50 C. C. A. 159, 55 L. R. A. 692, cited by défendants. 

The voluminous showing presented by the défendants consists most- 
ly of a large number of affidavits from dealers and users of gas tanks 
used upon automobiles, describing the enormous demand for thèse 
articles growing out of the phenominal expansion of the automobile 
business, the utter inability of the complainants to supply sufficient 
tanks to meet this growing demand, and the great inconvenience of 
users who needed to hâve their tanks recharged proniptly and were 
obliged to send their exhausted tanks a long distance to reach any 
charging plant maintained by complainants ; that the installation of 
the Àutolux generator of défendants was a great blessing, as it en- 
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abled such recharging to be expeditiously donc at home. It is diffi- 
cult to see how this showing- furnishes any légal footing for the de- 
fendants. It would rather seem to empliasize and give color to the 
complainants' contention in two ways . First. Because it dcpicts_ in 
strong light the wonderful commercial opportunity and temptation 
for one who is willing to break into the nekl and appropriate this busi- 
ness of recharging complainants' gas tank. Consumers were willing 
and eager to paythe pricc. Défendants were equal to tlie situation, 
and proceeded under some early patents to construct a gencrator that 
would answer the purpose, and îocated them in populous centers where 
complainants had no recharging plant. This laid bare the secret 
spring that brought the high-]iressure generator into existence, and 
accounted for their rapid distribution. It was a commercial enter- 
prise promising large profits, if the business of recharging thèse tanks 
of complainants could be diverted and maintained. It satisfactorily 
appears that défendants well knew that an invasion of the monopoly 
of complainants was involved, and that they were anxious in their 
contracts for purchasers to assume responsibility for légal consé- 
quences. Thèse matters were ail talked over with the purchasers of 
the generators, which were in nearly every instance connected in some 
way with the auto business and were entirely familiar with the meth- 
ods pursued by the complainants in licensing their tanks, and the con- 
ditions that were imposed upon every purchaser, and ail appear will- 
ing, under the advice of défendants, to take the chances of litigation. 
Second. Such showing of afïidavits gathered by défendants betrays 
the fact that such generators of défendants are being generally and 
regularly used to fill the Prest-O-Lite tanks. The fact that complain- 
ants were unable to furnish sufficient charged tanks to meet the de- 
mands of the public furnishes no légal excuse for the wholesale in- 
fringement. A similar excuse was presented in Crown Cork & Seal 
Company v. Standard Brewery, 174 Fed. 253, 257, and was summarily 
brushed aside by the court. 

I am constrained to hold that the high-pressure generator of de- 
fendants was built and sold to enable certain reliable men to secure this 
illicit business of recharging the Prest-O-Lite tanks, the profit of such 
enterprise to be shared by the défendants. Trade conditions were 
peculiar, but trade conditions did not change the law nor the rights 
conferred by the government upon the patentée. The complainants 
are entitled to injunctive relief so far as may be necessary to protect 
and enforce the restrictions hnposed upon the sale or use of tanks 
filled by any other than the patentée. The use or sale of the high- 
pressure generator for the purpose of recharging Prest-O-Lite tanks 
with acétylène gas must be prohibited. I am inclined to include the 
auto gas tank. They bave been adjudicated as infringing devices, and 
so remain unless their status was changed by negotiation and adjust-, 
ment of the parties which wound up the litigation between the com- 
plainants and the Avery Portable Lighting Company. The complain- 
ants' attorneys will prépare an injunctional order and submit the same 
to the défendants. The court will hear the parties as to the f ramework 
of the order. 
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DITTGEN V. RACINE PAPEK GOODS CO. et aL 
(Circuit Court, E. D. Wisconsln. June 10, 1010.) 

1. Patents (§ 114*)— Suits Relating to Intebfeking Patents — Scope op In- 

QUIBY. 

Under Rev. St. § 4018 (U. S. Comp. St. 1001, p. 3394), authorizins a suit 
in equity to détermine rights uiider interfering patents, and wlilch au- 
thorizes tlie court to "adjudse and déclare either of the patents void in 
whole or in part," tiiere Is a wide range of Investigation In such suitK 
covering fraud, négligence, and inadvertence on the part of the Patent 
Office, and the court bas power to détermine the original question of 
pateutabillty, and may déclare both patents invalid. 

[Ed. Note.— ï^or other cases, see Patents, Cent. Dig. § 166; Dec. Dig. 
« 114.*] 

2. Patents (§ 106*) — Procédure in Patent Office^ Tjeoalitt. 

Under rule 126 of the Patent Office, which provides that Interférence 
proceedinga may be suspended wLere an Issue is made against one ap- 
plicant on the ground that he fs barred by the statute from the right 
to a patent because of prior use for more than two years, until such issue 
has been tried, the action of the Patent Office in ignoring such an issue, 
which wben made becomes the primary and paramount issue, or in re- 
ferring It for an ex parte hearing, and in' issuing the patent wlthout any 
ûnàins thereon, was unauthorized by law. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. S 106.*] 

3. Patents (§ 76*) — PATENiABiLrrY — Pbioe Use oe Sale, 

Where the inventer of a cigar pocket for more than two years before 
applying for a patent theref or made and sold such pockets in the reg- 
ular course of his business, such articles were In "public use" and "on 
sale," and defeated his right to a patent under Rev. St. § 4886 (U. S. 
Comp. St 1901, p. 3382), although they were not kept by hlm in stock, 
but were màde up only on orders recelved ; It being the custom of the 
trade to take such orders by sample. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 02, 98; Dec. Dig. 
S 76.*] 

4. Patents (§ 328*) — Validity — Cigab Potjch. 

The Parmenter patent. No. 781,4E.5. and the Dittgen patent, No. 662,- 
226, each for a cigar pocket, and both covering the sanie invention, are 
void for prior public use and sale of the patented article by Parmenter 
for more than two years prior to either application. 

5. Patents (| 76*)^Peiob Use — "On Sai-e" — "Public Use." 

A device will be "on sale" and in "public use" if it is offered for sale, 
whether any spécimen of it Is actually sold or not. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 92, 98; Dec. 
Dig. § 76.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5825-5837 ; 
vol. 8, p. 7774.] 

In Equity. Suit by John J. Dittgen against the Racine Paper Goods 
Company and O. L. Pannenter. Decree annuUing patents of both 
parties. 

George B. Parkinson, for complainant. 

Winkler, Flanders, Bottum & Fawsett, for défendants. 

QUARLES, District Judge. This is a final hearing in equity. The 
bill was filed pursuant to section 4918, Rev. St. (U. S. Comp. St. 1901, 

'ffor other cases see aame topic & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



DITTGEN V. RACINE PAPER GOOD8 CO. 395 

p. 3391). An interférence was declared in the Patent Office, which 
was bitterly contestée!. As a resuit of the opinions of the several 
tribunals of the Patent Office, a patent was awarded to Parmenter for 
eount ], and letters patent issued to Dittgen on count 2. 

The bill charg-es frand, inadvertence, neghgence, and mistake on the 
part of tlie Patent Office. Its averments were so drastic that excep- 
tions were taken by the défendant. Judge Seaman, liowever, follow- 
ing the case of Palmer Pneumatic Tire Co. v. Lozier, 90 Fed. 733, 
33 C. C. A. 2o5, and Ecaubert v. Appleton, 67 Fed. 917, 15 C. C. A. 
73, overruled the exceptions, and gave free rein to the rigid examina- 
tion of the methods and processes of the Patent Office. 

The first difficulty which we meet at the threshold of this case is 
the proper construction of section 4918, Rev. St., which reads as fol- 
lows: 

"Whenever there are Interfering patents, any person Interested In any one 
of tliem, or In the working of the invention claimed under either of them, niay 
hâve relief agalnst the interfering patentée, and ail the parties under hina, by 
suit in equity agalnst the owners of the interfering patent ; and the court, 
on notice to adverse parties, and other due proceedings had aceording to the 
course of equity, may adjudge and déclare either of the patents void in wholo 
or in part, or inoperatlve, or invalld in any particular part of the United 
States, aceording to the interest of the parties in the patent or the invention 
patented. But no such judgment or ad.1udication shall affect the right of any 
person except the parties to the suit and those deriving tltle under them sub- 
séquent to the rendition of such judgment." 

The courts are not agreed as to the scope of jurisdiction awarded 
by the statute. It will be observed that authority is conferred upon the 
court to déclare either of the patents void in whole or in part, etc. 
In view of this peculiar language, it was held by a number of the low- 
er fédéral courts that the court had not jurisdiction of the entire pat- 
ent, but could proceed only so far as to détermine which of the two 
interfering patents was entitled to relief, and that practically the sole 
question open under this section is that of priority between the in- 
terfering patents. It is difficult to see how the word "either" can be 
read to mean "both." Pentlarge v. Pentlarge (C. C.) 19 Fed. 817; 
Lockwood v. Cleaveland (C. C.) 20 Fed. 164 ; American Clay-Bird 
Co. V. Ligowski Clay Pigeon Co. (C. C.) 31 Fed. 466 ; Hubel v. Tuck- 
er (C. C.) 24 Fed. 701 ; Nathan v. Craig (C. C.) 49 Fed. 370. In Fo.ster 
v. Undsay, 3 Dill. 126, Fed. Cas. No. 4,976, it was held for the first 
time that the court might, upon proper issues and proof, decree that 
both patents are void. In Palmer Pneumatic Co. v. Pozier, 90 Fed. 
732, 33 C. C. A. 255, the Court of Appeals of the Sixth Circuit held 
that, under this section, the court had a free hand to deal with the en- 
tire patent, and détermine the original question of patentability. The 
Court of Appeals of the Sixth Circuit is high authority, and the case 
was cited with approval by Judge Seaman in disposing of exceptions 
to the bill in this case. In Boston Pneumatic Power Co. v. Eurêka 
Patents Co. (C. C.) 139 Fed. 29, Judge Lowell seems to intimate bis 
judicial sympathy with the earlier line of cases. Under this section 
as now construed, there is a wide range of investigation, covering 
fraud, négligence, and inadvertence on the part of the Patent Office. 
It is true, as claimed by the défendant, that the case was submitted 
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practically upon the same record that was made în tlie Patent Office, 
There is pith in the criticism of défendant that the complainant's 
proofs hâve not been introduced or arranged so as to présent the case 
set out in the bill, but rather calculated to thresh over again the old 
questions of priority of invention, etc. The défendant contends that 
no new évidence bas been sul^mitted by the complainant, that the case 
bas been practically heard on the same record as was originally made 
in the Patent Office, and that. therefore, the case should be ruled by 
Morgan v. Daniels, lo3 U. S. 125, 14 Sup. Ct. 772, 38 L. Ed. 657. 

There is one question, however, that stands out in bold relief. Ear- 
ly in the history of this interférence, the attention of the examiner of 
interférences was called to the existence of a statutory bar by reason 
of the use and sale of the device sought to be patented for more than 
two years prior to the application. Complainant's counsel tried to se- 
cure a suspension of the interférence until an issue could be made up 
and tried. Rummaging among the Delphic Oracles of the place, he 
tried to get a response as to which of the parties should assume the 
burden of proof on such an issue. Rule 126 of the Patent Office pro- 
vides that the interférence may be suspended in such case. This is 
clearly in accord with correct principles. When such a question arises, 
it becomes at once the primary paramount issue. Until it is disposed 
of, the minor issues of prior invention, etc., drop into the category of 
académie or mère moot questions. Nowhere can be found a better 
expression of this rule than that of the court in Oliver v. Febel, 100 
O. G. g384: 

"ïhe absurdity of a déclaration of interférence witli a réservation at tlie 
same tlme of the question of patentability for future adjudication would be, 
so far at least as this court is concerned, too glaring to be tolerated. Other- 
wlse we would be trying moot causes which it is not the province of any court 
of justice nnder our judicial System to try. It is, of course, compétent for 
the Patent Office to regulate its business in Its owu way, and to détermine for 
itself by its own rules when and in what order it will take up the questions 
which arise in tlie performance of its functions. But, as we hâve sald, this 
court cannot be called upon to détermine moot causes, and the présent is no 
more than a moot cause, since upon the face of the record itself the question 
of patentability has been expressly reserved for further and future considér- 
ation." 

Hère was a statute of Congress that blocked the way to any mo- 
nopoly. This contention was persistently pressed upon the attention 
of the Patent Office. Proofs were offered showing that for a period 
of fîve or six years after conception by Parmenter the cigar pouches 
which are the subject of count 1 were sold and used; that Parmenter 
during that period himself sold as many as 25,000 pockets like the 
subject-matter of count 1. The primary examiner rejected count 1, 
and denied a patent thereon because the invention sought to be cov- 
ered had been on sale for more than two years prior to the applica- 
tion. But this décision did not check the course of the Patent Office. 
October 10, 1904, complainant called the attention of the commission- 
er to the statutory bar, and suggested inter partes public use proceed- 
ings. In a letter addressed by complainant's attorney to the honorable 
commissioner, he says: 
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"In this case the exnminer of interférences in his opinion of Beceniber 18, 
1902, called the attention of the eommissioner (rule 126) to the fact that 'the 
senior party sold pouches coverert by count 1, or ofCered them for sale for 
more than two years prlor to October 13th, 1898, his recorded date.' There- 
after, upon motion to remand to the prlmary examiner, the honorable eom- 
missioner, upon January 30th, 19(i:5, statcd that 'the matter to which atten- 
tion has been called by the examiner of Interférences will be dlsposed of in 
regular order.' " 

In reply to this letter the honorable acting eommissioner says : 

"Y ou are advised that the testimony will be considered by the prlmary ex- 
aminer in so far as it bears upoa the question of sale of the invention for 
more than two years. But as pointed out in the décision of January 30th, 
19< 8, l'armenter will be permitted to take testimony for the purpose of ex- 
plaining or rebuttiug." 

Parmenter elected to stand by his record, and asked that the appH- 
cation be remanded to the primary examiner to détermine the statu- 
tory bar. He thereupon filed a brief as to the law of the case. 

After ail thèse proceedings tlie primary examiner passed the appli- 
cation to allowance without making any finding on the question of 
public use, treating it as an ex parte matter, apparently ignoring his 
own formai finding on the subject, and letters patent 781,455 were 
issued to Parmenter, being for count 1 of the interférence. This is 
certainly a remarkable record whereby the Patent Office appears to 
bave ignored its own rules and précédents, and tb bave proceeded in 
disregard of a fédéral statute. Rule 126 of the Patent Office was 
ignored and disregarded. There seems to bave been an overweening 
anxiety to relegate to the background the basic question and the only 
question proper to engage attention until the same be disposed of in 
accordance with judicial methods of procédure. The persistent search 
after priority was what the Court of Appeals denominates "an unprof- 
itable inquest." Palmer v. Lozier, supra. Perhaps the most radical 
inadvertence committed by the Patent Office was when near the close 
of this "unprofitable inquest" the fundamental issue was referred to 
the examiner for an ex parte hearing. Why should this basic issue 
be smothered by an ex parte hearing? Were not the rights of both 
parties involved, and were not both entitled to be heard? 

In Westinghouse v. Hien, 159 Fed. 938, 87 C. C. A. 142, the rules 
of practice in the Patent Office are considered hearing upon the ques- 
tion whether a décision on the question of priority of invention neces- 
sarily forecloses the parties as to ail collatéral questions ; but in the 
instant case, where the question of statutory bar was raised, rule 126 
of the Patent Office was solely applicable, whereby the eommissioner 
may before judgment on the question of priority suspend the interfér- 
ence and remand the case to the primary examiner for his considéra- 
tion of the matters to which attention has been directed. From the 
décision of the examiner appeal may be taken as in other cases. This 
rule clearly contemplâtes that the new issue so awarded to the primary 
examiner must be tried as in other cases. Both parties bave a right to 
be heard, and the conclusions of the examiner should be announced and 
entered of record so that an appeal may be taken specifically from the 
finding onsuch spécial issue. This orderly course of procédure was 
departed from. An ex parte hearing was ordered, and no finding was 
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made on the spécial issue, but was ruled sub silentio by an order for tbe 
issuance of the patent. From the time when the primary examiner 
rejected Parmenter's daims on account of sale and use of the patented 
article up to the time that a gênerai order was entered for the issu- 
ance of the patents the dealing of the Patent Office with this question 
might be denominated as à game of "battledoor and shuttlecock," as 
the Suprême Court observe in an analogous case. Steinmetz v. Allen, 
192 U. S. 543, 5()3, 24 Sup. Ct. 41 G, 48 t. Ed. 555. And this, although 
the honorable commissioner gave assurance by letter set forth in the 
record "that the matter to which attention has been called will be dis- 
posed of in regular order." The regular procédure would seem to be 
outlined in rule 126. This appears to be a bold departure from the 
law, calculated to work injustice to the parties as well as to the pub- 
lic. A court of equity cannot tolerate such arbitrary and contradic- 
tory procédure. The record affords sufficient reason why Parmenter 
should be estopped from claiming a monopoly as to a sub ject -matter 
that he deliberately relinquished to the pulilic. The statutory bar, if 
established, would seem to eut off both patents. 

The complainant, however, insists that, owîng to contradictory 
statements made by Parmenter in his proofs, the court would be jus- 
tified in relieving the complainant from the effects of the statutory bar. 
I cannot see how such an elastic standard of judgment could be toler- 
ated. It is a simple question of fact : Were the patented devices keot 
on sale for more than two years prior to Parmenter's date of applica- 
tion? Tliis must be decided on ail the évidence in the case, and both 
parties must abide the légal conséquences of such décision. The ques- 
tion of fact would seem to be disposed of by Parmenter's testimony. 
He freely admits that from 1894 until 1901 he offered for sale pouches 
embodying the invention. On page 73 of the defendant's record we 
find the following: 

"Q. Oid you after the wltiter of 1804 make ponohes of the construction 
shown In Pïirmenter's exhlblt ponoh? And, If 'yes,' to what extent and for 
how long a time? A. I did. I think I hava made at lenst 75,000 at différent 
perinds w'ien that style of ponch wns eal' d for. and I hâve at ail tinies been 
prepared to pronaptly exécute orders for the snme, with the only exception in 
the con.stnictiou lu some of the pouches ordered the iuuer angular folds were 
farther ajiart than those of the pockets made by me in ISOO. and po,«slbly. In 
some of the pockets, the cover did not exteud beyoud both sides of tUe tubes." 

Speaking of the same pouch, he testified: 

"It s stood an equal chance on the market. SInce the wlnter of 1894-95 
we bave given it a fuir chance In compétition." 

It is true thèse pouches were not made up in advance and carried in 
stock, for the custom of the trade was to sell ail such pouches by sam- 
ple, as the printing and advertising on the pouch must be done after 
the order has been received. 

Mr. Walker, in his work on Patents ([llth Ed.] page 96), lays down 
the rule : 

"Indeed, a device wUl be on sale wlthln the meanlng of the law, If It Is of- 
fered for sale, whether any spécimen of It is actually sold or not." The same 
Is true as to public use. Egbert v. Lippman, 104 U. S. 333-336, 26 U Ed. 755 
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It is apparent, therefore, that the pouch in question was as much 
"on sale" as any other pocket sold by défendant. The theory of the 
brief presented by Parmenter was that an article could not be said to 
be on sale until it was in esse, and the fxlling an order, and being ready 
to fill ail orders for such pouches, did not bring the case within the pro- 
vision of section 4886, Rev. St. (U. S. Comp. St. 1901, p. 3382). Au- 
thorities were cited which, by reason of the distinguishing features, 
do not reach the principle of the instant case. It is unnecessary to 
discuss them in détail. To say that thèse goods were not on sale would 
be juggling with words that are plain. National Cash Register v. 
American Cash Register (C. C. A.) 178 Fed. 80. 

I am satisfied from the évidence that the cigar pouches in question 
were on sale, and that large quantities of the same were actually sold 
before the date in question; and this conclusion is fatal to both pat- 
ents in suit. 

For thèse reasons, both patents must be set aside and vacated. 

A decree will be prepared in accordance with this opinion. 



MYGATT V. M. SCÏÏAFFER-FLAUM CO, 

(Circuit Court, S. D. New York. September 2, 1910.) 

Patents (§ 328*) — Validity and Infrinoemest — Lamp Shade. 

The Mygatt patent, No. 821,300, for a prismatic glass lamp shade or re- 
flector, held valid and infringed, on motion for a preliminary injunction. 

In Equity. Suit by Otis A. Mygatt against the M. Schaffer-Flaum 
Company. On motion for preliminary injunction on United States 
patent 821,306 and design patent 37,983 for prismatic reflectors. Mo- 
tion granted. 

Howard Taylor, for complainant. 
Leslie R. Palmer, for défendant. 

LACOMBE, Circuit Judge. The disposition of the design patent 
niay be left to final hearing. As to the mechanical patent the defend- 
ant's affidavits are voluminous and the exhibits of prior art devices are 
very numerous. The conflicting testimony is largely scientific, and a 
safer conclusion on the whole case can best be reached at final hearing 
after cross-examination of the witnesses, and it would seem not diffi- 
cult for défendant to introduce its testimony within a reasonably short 
time. The showing hère made as to the prior art tends to the same 
conclusion as that expressed by Judge Hough in Mygatt v. Gilbert : 

"[It appears] to show applications of the Unown laws of refraction aiid re- 
flection of beams of light, a knowledge which bas been practically and com- 
mercially applied for at least as long as the use of Fresnel's devices for llght- 
house lanterns, but [does not] appear [to anticipate the intelligent] combina- 
tlon of diffusion and reflection In an intégral glass shade reflector, which is 
the essence of the présent patent." 

*For other cases see same topic & § .numbeb in Dec. & Am. Digs. 1007 to date, & Rep'r Indexes 
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Moreover, the testimony as to acquiescence is qtiite persuasive. 

Complainant may take order for preliminary injunction as to patent 
821,306, but injunction will be suspended until October 15, 1910, to 
give défendant an opportunity to complète its proofs for final hearing. 

KOÏE. — The following is the opinion in the case of Mygatt v. Gilbert, 
handed down by Hough, District Judge, in the Circuit Court of the United 
States for the Southern District of New Yorli : 

HOUGH, District Judge. The décision on demurrer made by Judge Hazel 
constrains me to assume the négative of every proposition advanced on belialf 
of Gilbert in that proceeding. I therefore find that reissued letters patent No. 
12,358 do upon their face disclose a patentable invention, and are upon their 
face valid and effective, aiso, that said reissued patent does not unduly 
broaden the claim of patent No. 76.3,088, nor is sucli patent anticipated by the 
Blondel patent, No. 563,830, Mygatt, Nos. 705,426, 763,680, and 687,848. An 
examination of the defendant's shade reveals a most palpable imitation of, 
and, lu respect of its bell or flaring mouth, absolute identity of construction 
with, the coniplainant's patented article. 

With respect to the collar, or upper portion of the shade, there is clearly an 
intended imitation calculated to deceive the public, and this Imitation is the 
life of defendant's trade. In his price list he déclares that his hood is known 
as the "prism hood." that it is "newly Invented," and tliat it is made of 
"prismed crystal glass." The conduct of the défendant in refusing to identlfy 
and acknowledge as his own the publication from vphich the foregoing extracts 
hâve been made is an indefensible prévarication, and renders ail statements by 
the défendant hereln to me wholly unconvincing. If the statements of the de- 
fendant made to the trade and public by his price list are true, he is beyond 
ail question an infringer upon several of the claims of the complainant's pat- 
ent. 

He now produces, however, the affldavit of an expert, who in pointing eut 
the différences between the complainant's and defendant's products admits 
that "defendant's devlce has external reflecting prisms on the lower portion 
of the reflector," but asserts that : "The upper portion [collar] has no prisms 
at ail and much less circumferential diffusion prisms. The projections on the 
external surface of the neek [collar] of defendant's devlce are lens-shaped 
knobs. • * * Thèse lens-shaped knobs are inaterlally différent in arrange- 
menf and function from the circumferential diffusion prisms of complainant's 
lîafent." 

Thus the defendant's position upon this application is that, vs'hile he holds 
liimself ont to the world as manufacturlng a shade which by an arrangement 
of prisms reflects and diffuses light in a highly désirable nianner, for the pur- 
poses of this litigatlon he claims that the diffusion portion of his shade con- 
talns no prisms, but merely lenticular knobs. 

From my own investigation of the exhibits submitted, I incline to the opin- 
ion that the neck or collar of defendant's product contains no prisms, and is 
not (as claimed in his circular) a scientlflc arrangement at ail, but merely an 
old and well-known method of ornamentlng glass, to which his advertisements 
give a scientlflc merit It does not possess. 

I am unable to flnd, therefore, that this défendant is as much of an In- 
fringer as he claims to be by his advertising circulars, as I do not think that 
his devlce Infringes the second and third claims of the patent in suit; but, 
however imperfectly, the neek or collar of the defendant's shade is provided 
with "light directing surfaces permitting the light rays to pass tlirough and 
out of the glass," and I am therefore of opinion that he does iufringe the 
fourth and flfth claims of said reissued letters patent No. 12,358. 

I hâve earefully examined the patents offered by the défendant in so far 
as they are not referred to by the demurrer. ïhey appear to me to show ap- 
plications of the known laws of refraction and rellection of beams of light, a 
knowleclge which has been praetically and commercially applied at least as 
long as the use of Fresnel's devices for lighthouse lanterns ; but noue of them 
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appear to me to anticipa te the combiiintion of diffusion and refleetion in an In- 
tegra) KliisK siiade reflector. which is the essence of the présent ]iatent. 

Withln tlie ruling in Palnier v. Wilcox Mannfacturing Co. (C. €.) 141 Fed. 
378, the conipiainant is eutitled to an injunctiou ui)on giving a bond in the 
amount of S2,(>00, conditioned that in the event of defendant's sncccss on final 
hearing complainant will pny ail damages resulting from the opération of the 
prelimlnary lujunction hereby allowed. 



KAVANAGH v. FOLSOM. 

(Circuit Com-t, S. D. New York. May 16, 1010.) 

Limitation of Actions (§ 114*) — Suspension of Statuts — Effect. 

Where a statute iniposing a liability for wrongfnl death ju-ovides for 
suit to enforce the same within a specified finie, such limitation opérâtes 
on tlie liabilitj-, and not on tlie remedy alone; and lience suit must be 
brought within that time, regardless of other statutes suspending the op- 
ération of tlie statutes of limitation. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. § 
524; Dec. Dig. § 114.*] 

"At Law. Action by Mary R. Kavanai^h, as administratrix, etc., 
against George W. Folsom, committee. Demurrer to complaint. Sus- 
tained. 

John Delahunty, for plaintiff. 
Bertrand L,. Pettigrew, for défendant. 

NOYES, Circuit Judçe. This is an action to recover damages for 
the death of the plaintiff's intestate, based upon the New York statute 
permitting a recovery in such causes. It appears from the complaint 
that the action was not brought within the two years limited by such 
statute for the commencement of the action. The défendant demurs 
upon the ground that no cause of action is stated. 

When a statute, like the one upon which the complaint is based, 
créâtes a liability provided the suit for its enforcement is brought 
within a prescribed time, the time fixed opérâtes as a limitation of the 
liability itself, and not of the remedy alone. A condition of the right 
to sue at ail is that the action be brought within the stated time. The 
statutory provision is not a mère statute of limitation, and consequently 
the provisions of other New York statutes suspending the opération of 
statutes of limitation are inapplicable. As this complaint fails to state 
that it was brought within the time prescribed by the statute upon 
which it is based, it fails to state a cause of action. 

Demurrer sustained, with costs. 



•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
181 F.— 2G 
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ETTTLER BROS. y. UNITED STATES. 

(Circuit Court, N. D. Illinois. May 27, 1910.) 

No. 29,728 (2,088). 

CrsTOMS TViTTiES (§ 44*)— Classification— Shida Baskets— Stmimtode. 

Shida baskets, composed of vegetable fll.er derived froiii férus, are rif't 
dutiable by similitude as manufactures of grass, etc., under Tariff Act 
July 24, 18î>7, & 11, § 1, Schedule N, par. 449, 30 Stat 193 (U. S. Comp. St. 
ICOl, p. 16TS). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. { 44.*1 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

In tlie décision below the Board of General Appraisers overrnled protests 
ot Butler Bros, against the assessment of duty by the collector of customs at 
the port of Chicago on so-called shida baskets, which are composed of a vege- 
table fll>er conslsting of part of the primary axis growing above gronnd of a 
^ern. Thèse articles were elassifled as manufactures of wood uuder Tariff 
Aet July 24, 1897, c. 11, § 1, Schedule D, par. 208, 30 Stat. 168 (U. S. Oomp. t<t. 
.901, p. 1G47). The Importers contended for classification by similitude as 
manufactures of grass, etc., under Schedule N. par. 449. The Board of Gen- 
eral Appraisers overruled this contention, but did not approve the assessment 
of duty that had been made by the collector, being of the opinion that the 
goods should hâve been classlfied by similitude as manufactures of wlllow un- 
der Schedule D, par. 206. 

Lester C. Cliilds, for importers. 

• Edwin W. Sims, U. S. Atty., and D. Franlc Lloyd, Asst. U. S. Atty. 
Gen. (William A. Robertson, of counsel), for the United States. 

CARPENTER, District Judge. Décision affirmed. 



BEER V. UNITED STATES. 

(Circuit Court, S. D. New York. May 11, 1910.) 

No. 5,320. 

CusTnrfR Duties (§ 85*) — Appeai.— New Trial m Circuit Court— "Hehe- 

AFTER." 

Under Act May 27, 190S, c. 205, § 2. 35 Stat. 404. amending Customs Ad- 
ministrative Act June 10, 1890, c. 407, § 15, 20 Stat. 138, It was prescribed 
tliat "hereafter" the parties lltigant should be requlred to lutroduce ail 
tiielr évidence before the Board of General Appraisers, and eut off the 
Ti'A'at under said amended act, of a new trial in the Circuit Court on ap- 
peal from the board. Held, that this provision applied to cases decided 
by the board after May 27, 1908, even though, prlor to that date, they 
Lad arlsen and been submitted to the board for décision. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 83.* 
For other définitions, see Words and Phrases, vol. 4, pp. 3277-3279.] 

On Application for Review of a Décision by the Board of United 

States General Appraisers. 

•For other cases see same topio & S numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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The décision below, G. A. 6,T88 (T. B. 20,144), afflrmeci the assessmetit of 
duty by the collector of customs at the port of New Torlc. This décision was 
rendered July C, 1908, which was after Act May 27, 1908, c. 205, 35 Stat. 403, 
had been passed, section 2 of which, prescribed, as an ameudmeut to Customs 
Administrative Act June 10, 1890, c. 407, § 15, 26 Stat. 131, tliat "The parties 
litigant shall hereafter be required to introduce ail of their évidence before 
the said Board of General Appraisers prier to Its décision of the case." On 
thèse proceedings for review of the board's décision the importer toolc ont an 
ex parte order for further testlmony to be introduced in the Circuit Court, as 
provided In said section 15 of the amended customs administrative act. The 
government moved for the vacation of said order on the ground that the act 
of 1908 had repealed the provision for further évidence contained in said sec- 
tion 15. The importer contended that the act of 1908 was not intended to ap- 
ply to cases which lil^e the présent had arisen prior to the passage of that act 
and in which the hearings before the Board of General Appraisers had been 
completed prior to such date, even though the Board's décision was rendered 
after that date. 

D. Frank Lloyd, Asst. Atty. Gen. (William K. Payne, Deputy Asst. 
Atty. Gen., of counsel), for the United States. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for the 
importer. 

NOYES, Circuit Judge. Motion to vacate granted. 



MITCHELL COAL & COKE CO. v. PENNSTLVANIA E. 00. 

(Circuit Court, E. D. Pennsylvania. September .9, 1910.) 

No. 4. 

1. Limitation of Actions (§ 127*) — Amendment of Statement of Ciaim — 

Inteodtjcino New Cause of Action. 

TJnder the settled law of Pennsylvania, a new cause of action cannot 
be introduced into a pending strit by amendment after the statute of limi- 
tations has run against it. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. § 
545; Dec. Dig. § 127.*] 

2. Limitation- of Actions (§ 99*) — Accru al of Right of Action — Pbaud. 

The façt that the coal freight agent of a railroad company promised a 
coal company that in the future it would be given as favorable rates as 
were given to any other ghipper, which promise was not kept, but lower 
rates were afterward given to other competing companies, did not con- 
stitute fraud which would prevent the ruiining of limitation against an 
action to recover damages for the unlawful discrimination. 

[Ed. Note. — For other cases, see Limitation of Actions, Dec. Dig. § 99.*] 

3. Cakbiees (§ 32*) — Disceimination in Hâtes — What Constitutes— Inter- 

state Commerce Act. 

The allowance by a railroad company to certain coal companies shin- 
ping over its iine of a stated sum per ton ostensibly for the use of tracK'- 
age owned by such companies and the service of their own locomotives In 
hauling cars thereon from the rate charged plaintifC, which was also a 
shipper in the same district under similar circumstances, held an unlaw- 

♦For other cases see same topic & § numeee In Den. & Am. Digs. 1907 to date, & Rep'r Indexes 
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fui discrimination, in violation of Interstate Commerce Act Feb. 4, 1887, 
c. 104, § 2, 24 Stat. 379 (U. S. Comp. St. 1901, p. 3155). 

[Ed. Note. — For otlier cases, see Carriers, Cent. Dig. § 84; Dec. Dig. 
§ 82.* 

Wliat constitutes an nnlawful préférence or discrimination liy a carrier 
nuder Interstate commerce régulations, see note to Gamble-Iiobinson C. 
Co. V. Cliicago & N. W. Ry. Co;, 94 C. O. A. 230.] 

4. Oabriers (§ 36*) — Interstate Commerce Law — Action fok Discrimina- 

tion IN Rates^ — Damaoes — Limitation nr Pleading. 

In an action against a railroad Company under Interstate Commerce 
Act Feb. 4, 1887, c. 104, § 8, 24 Btat. 382 (U. S. Comp. St. 1901, p. 31Ô9). 
to recover damages for unlawful discrimination in rates on coal shipped 
between plaintiiï and other sMppers, where the statement of claim al- 
lesed damages In certain sums per ton on shipments from its différent 
mines, its recovery is limited to such sums. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 30.*] 

5. Carriers (§ 36*) — Interstate Commerce Act — Action hoe Discrimination 

IN Rates. 

To entitle a shipper to maintain an action against a railroad company 
mider Interstate Commerce xVct Feb. 4, 1887, c. 101, § 8, 24 Stat. 382 (U. 
S. Comp. St. 1901, p. 3159), to recover damages for being uujustly dis- 
criminîited against in rates, it is not necessary tbat he should bave paid 
the freight charged under protest. 

[Ed. Note. — ITor other cases, see Carriers, Dec. Dig. § 36.*] 

6. Carriers (§ 32*) — Discrimination in Rates — Wiiat Constitutes. 

A shiiiper held not entitled to recover damages from a railroad Com- 
pany for discrimination in rates because of rebates paid to a shipper 
from anotber district: the rate from such district with the rebates de- 
ducted being bigher tlian that paid by plaiutiff. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 84; Dec. Dig. 

§ 32.*] 

7. Carriers (§ 32*) — Interstate Commeecb Law — Discrimination in Rates 

• — "Contemi'OBAneous Service." 

Under Interstate Commerce Act Feb. 4, 1&87, c. 104, § 2, 24 Stat. 379 
(U. S. Comp. St. 1901, p. 3155), whieh prohibits a carrier from charging 
to one shipper a greater or less compensation for a service tban is 
charged to another for a lilce and "contemporaneous service," services 
rendered to a complaining and a favored shipper are "contemporaneous" 
as long as the discriminating rates remain in force, and for the purpose 
of comparison they need not be rendered on the same day, nor during 
the same week or month. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 84; Dec. Dig. 
§ 32.*] 

8. Carriers (§ 36*) — Interstate Commerce Law — Action fob Discrimina- 

tion in Rates — Damages. 

In an action against a railroad company under Interstate Commerce 
Act Feb. 4, 1887, c. 104, § 8, 24 Stat. 382 (U. S. Comp. St. 1901, p. 3159), 
to recover damages for discrimination in l'ates charged on coal from the 
mines in violation of section 2, plalntifî is entitled only to recover for 
such discrimination as gave bis competitor an unfair advantage in the 
same market. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 36.*j 

At Law. Action by the Mitchell Coal & Coke Company against the 
Pennsylvania Railroad Company. On motions to amend plaintiff's 

*For other cases see same topic & § numebr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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statement of claim and exceptions to referee's report. Motions over- 
ruled and exceptions sustained in part. Judgment for plaintifï. 

Joseph GilfiUan and George S. Graham, for plaintiff. 
Francis I. Gowen and John G. Johnson, for défendant. 

J. B. McPHERSON, District Judge. This action of trespass is 
based upon unlawful discrimination in rates upon interstate shipments 
of coal and coke. Sections 2, 8, Act Feb. 4, 1887, c. 104, 24 Stat. 379, 
382 (U. S. Comp. St. 1901, pp. 3155, 3159). It was brought on 
March 14, 1905, and the statement of claim — which was iiled in the 
following November— relies upon the commission of discriminating 
acts between April 1, 1897, and May 1, 1901. The Pennsylvania stat- 
ute of limitations bars an action of trespass after six years from the 
commission of the unlawful act, and it is évident, therefore, that the 
right to recover dépends upon the plaintiff's ability to show discrimi- 
nating acts after March 14, 1899, unless the defendant's own conduct 
has prevented the statute from operating. It is also évident that if the 
plaintiff ever had any right of action against the défendant based upon 
other discriminating acts committed before May 1, 1901, than the par-i 
ticular acts specified in the statement of claim, the statute of limitations 
became a bar to recovery thereon after May 1, 1907, at the farthest. 
And it became a bar at that date, no matter in what form the plaintifï 
should attempt to en force redress for such other acts — whether by a 
separate suit, or by pursuing the course that has been actually adopted, 
namely, seeking to introduce thèse acts by way of amendment in a for- 
mer suit. It is too well settled in Pennsylvania to need discussion that 
a new cause of action cannot be introduced by amendment after the 
statute has run. Noonan v. Pardee, 200 Pa. 474, 50 Atl. 255, 55 L. R. 
A. 410, 86 Am. St. Rep. 722; Phila. v. Raihvay Co., 203 Pa. 38, 52 
Atl. 184; Mahoney v. Steel Co., 217 Pa. 20, 66 Atl. 90; Lane v. Wa- 
ter Co., 220 Pa. 599, 69 Atl. 1126; Shaffer's Estate, 228 Pa. 36, 76 
Atl. 716. 

The plaintiff has made several attempts to amend the original state- 
ment of claim so as to enlarge its scope by including new and additional 
discriminating acts. On April 17, 1907, the first pétition to amend was 
presented, but this was withdrawn on October 30, 1907 (Notes of tes- 
timony, page 186), and therefore need not be considered. A second 
pétition was presented on June 29, 1907, and on July 1, 1907, the court 
made an order referring the pétition and the whole subject of amend- 
ment to the décision of the référée, who had meanwhile been appointed 
by agreement of the parties to take testimony and report his findings 
of fact and conclusions of law. His report, hovi'ever, does not refer to 
the subject of amendment at ail, but he holds that no part of the plain- 
tiff's claim is barred by the statute, and puts the décision upon the de- 
fendant's fraudulent misrepresentation and concealment. On May 2, 
1910, a third pétition to amend was presented, and this with the sec- 
ond pétition is now before the court to be disposed of. For the rea- 
son just given, and upon the authority of the cases cited, the pétitions 
are refused. Siniilar applications were recently denied by Judge Fer- 
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guson in common pleas No. 3 of Philadelphia county in a suit between 
the same parties involving a différent phase of the same dispute. 

In this connection it will be convenient to consider the referee's rul- 
ing that the statute does not bar any part of the plaintiff's claim be- 
cause the défendant bas been guilty of fraudulent conduct. The state- 
ment of claim covers the period between April 1, 1897, and May 1, 
1901, and the statute (which was duly pleaded by the défendant) nor- 
mally bars recovery for any discrimination before March 14, 1899. 
But the référée was of the opinion that the payment of rebates to other 
shippers, as well as the amounts of such rebates, "were dehberately 
concealed from the Mitchell Coal & Coke Company by the Pennsyl- 
vania Railroad Company," and that the plaintif! "was misled by the 
représentations of the officiais of the Pennsylvania Railroad Company, 
made with the intention of preventing the Mitchell Coal & Coke Com- 
pany from ascertaining the fact of the payment of rebates." He fur- 
ther found: 

"69. The Mitchell Ooal & Coke Company by its officers made diligent efforts 
to ascertain whether any rebates or other forma of advantage In the pay- 
ment of money or otherwise were belng given by the Pennsylvania Ballroad 
Company to the Altoona Coal & Coke Company, Glen Whlte Coal & Lumber 
Company, Millwood Coal & Lumber Company, Bolivar Coal & Coke Company, 
and Latrobe Coal Company, or any of them, but the officiais of the Pennsyl- 
vania Kailroad Company dellberately shut ofC ail avenues of information on 
this point, and fraudulently told the officers of the Mitchell Coal & Coke Com- 
pany that none of the said other eompanies obtained or would obtain any ad- 
vantage, and that the Mitchell Coal & Coke Company would be notifled of any 
réduction in rates made to any of those eompanies. At the tlme when such 
statements were made, rebates under various forms and disguises were bein^ 
paid to the said eompanies, and crfntinued to be paid untll after May 1, 1901." 

Thèse are findings of fact and are entitled to the weight that is usu- 
ally and properly allowed to such findings; but they are not conclu- 
sive, and a careful considération of the scanty testimony on this sub- 
ject has convinced me that the référée was mistaken in the inferences 
he has drawn and in the application of the rule of law upon which he 
relies. As it seems to me, the utmost scope that can be given to the 
testimony concerning the déclarations by Mr. Joyce, the defendant's 
coal freight agent, falls short of showing fraud. What happened was 
this: In March, 1897, Mr. Joyce promised Mr. Mitchell, the plaintiff's 
président, that in the future the plaintiff should be as well treated as 
any other shipper. Mr. Mitchell was then settling a claim growing 
out of shipments prior to March, 1897, and received the foUowing 
promise from Mr. Joyce (Notes o£ testimony, p. 146): 

"New, Mr. Mitchell, I, hâve got leave to settle this claim for less than $70,- 
000, and, if you willtake it at thcit, I will guarantee you that from this on 
you will get as good treatment and as good rates as anybody else shipping on 
the road." 

Mr. Mitchell then goes on : 

"Among other things he advised me to move my office to Philadelphia, so I 
wouJd be in toueh with the people, and they could notify me wheu anything 
was coming up, any business or lower rates. I settled with him that day for 
$69,500. That was in March, 1897. * « * 

"Q. And Mr. Joyce told you you would get In the future as low rates and 
as good facilitles as anybody on the road? A. Yes, sir. 
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"Q And that they would notify you If there were any additional concessions 
of any kind rnade to any shipper. A. He advised me to corne hère where I 
could be in toueii so I could be notifled, and that he would assure me as good 
rates as auybody else. 

"Q. And on tbe strength of that you made the settlement for ifeO.SOO. A. 
That was part of the considération ; yes, sir. Releasing that claim." 

As will appear hereafter, this promise was not kept, and discriminat- 
ing rates were afterwards given to some of the plaintiff's competitors. 
But the testimony quoted comprises ail that was ofifered to support the 
charge of fratidulent concealment, and to my mind it is not sufficient. 
I am unable to discover the évidence to prove the finding that the 
plaintiff "made diligent efforts to ascertain whether any rebates or 
other terms of advantage in the payment of money or otherwise were 
being given by the Pennsylvania Railroad Company to the Altoona 
Coal & Coke Company, etc., but the officiais of the Pennsylvania 
Railroad Company deliberately shut off ail avenues of information 
on this point, and fraudulently told the officers of the Mitchell Coal 
& Coke Company that none of the said other companies obtained or 
would obtain any advantage, and that the Mitchell Coal & Coke Com- 
pany would be notified of any réduction in rates made to any of those 
companies." In brief, the évidence proves this situation: Every ship- 
per was getting the best secret rates he could. The plaintiff had not 
been as successful as others, and was naturally dissatisfied. At the 
interview referred to, Mr. Joyce promised the plaintiff that the de- 
fendant would thereaf ter discharge its plain duty as a common carrier, 
.and would not discriminate in favor of others. But the promise was 
afterwards broken. No subseciuent fraudulent conduct or représenta- 
tion is either alleged or proved, and I am at a loss to see how this 
broken promise can be held to be such fraud as prevents the running 
of the statute. As the défendant argues — suppose the promise had been 
to charge only reasonable rates, or to carry safely, and suppose that 
either of thèse promises had been broken ; could this be properly re- 
garded as fraudulent conduct? Judge Dallas thought otherwise in 
Despeaux v. Railroad (C. C.) 87 Fed. 794, and the defendant's brief 
cites several other décisions to the same effect. If then, as I think, the 
broken promise made by the defendant's agent was not in itself f raud- 
tilent, and if there is no évidence of any subséquent fraudulent conduct 
or représentation, it can make no différence which of the two rules of 
law is applied to which the Suprême Court of Pennsylvania refers in 
Smith v. Blachley, 198 Pa. 173, 47 Atl. 985, 53 L. R. A. 849. Mr. 
Justice Mitchell, in discussing the subject, referred to thèse rules as 
f oUows : 

"It is said in gênerai that In cases of fraud the statute runa only from dis- 
covery, or from when with reasonable diligence there ought to hâve beau dis- 
«overy. But a distinction is made in regard to the starting point of the stat- 
ute between fraud completed and ending wlth the act which glves rise to thi; 
cause of action, and fraud continued afterwards in efforts or acts tendlug to 
prevent discovery. On this distinction there are two widely divergent views. 
It is held on the one hand that the fraud, though complète and fully action- 
able, nevertheless opérâtes as of itself a continuing cause of action until dis- 
covery ; while, on the other hand, It is held that, when the cause of action is 
once complète, the statute begius to run, and suit must be brought withln the 
prescribed term, unless discovery Is prevented by some additional and af- 
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firmatlve fraud done wlth that intent. The United States courts hâve adopted 
the first View In treatiiig the limitation of actions in the bankruptcy acts. 
Bailey v. Glover, 88 U. S. 343 [22 L. Ed. 6301; Traer v. Clews, 115 U. S. 528 
[C Sup. et. 155, 29 L. Ed. ICiT]. On the other hand, in Troup v. Smith's Ex'rs, 
20 Johns. [N. Y.] 33, it vs^as-held that in a court of law the statute runs from 
the act 'whether there was a fraudulent concealment or not so as to preveut 
the plaintliï dlscovering the fraud,' and Chief Justice Spencer, said that even 
In a court of equity the plaintiff must fall, 'as the concealment of the fraud 
is not Imputed fo the testator. Wliat he did was visible and what he neglected 
to do would or might hâve been discovered by repairing to the laud.' ïhis 
View appears to be still held in New York. Miller v. Wood, 116 N. Y. 351 [22 
N. E. 553], and in other states. In many states, however, the décisions are so 
influeneed by statutory provisions that they afCord us little light on the sub- 
Ject as govemed by the common law." 

And he sums up the discussion on page 179 of 198 Pa., page 987 
of 47 Atl. (53 L. R. A. 849) : 

"We regard the distinction as sound, well marked, and in harmony with the 
spirit and letter of the statute. The cases which hold that where fraud is 
concealed, or as sometimes added, conceals itself, the statute runs only from 
diseovery, practlcally repeal the statute pro tanto. Fraud is always concealed. 
If It was not, no fraud would ever succeed. But, when it Is accompHsbed and 
ended, the rights of the parties are fixed. The right of action Is complète. If 
I)laintlff bestirs himself to iuriuire, he has ample time to investigate and bring 
his action. If both parties rest on their oars the statute runs its regular 
course. But, if the wrongdoer adds to his original fraud affirmative elïorts 
to divert or mislead or prevent diseovery, then he gives to his original act a 
continuing character by virtue of which he deprives it of the protection of the 
statute uûtil diseovery." 

I think, therefore, that the référée was in errer upon this point, and 
that the plaintiff can only recover in respect of such injurious discrim- 
inating acts as were committed after March 14, 1899, and are specified 
in the statement of claim. No amendment having been allowed, the 
cause of action remains as the plaintiff stated it several years after the 
injurious acts were committed, and eight months after the suit was ac- 
tually begun. 

The acts declared upon are in substance as follows : Plaintiff 
owned bituminous coal lands in the Clearfield région of Pennsylvania 
and operated six collieries thereon, four of them in Blair coimty along 
the main line of the défendant, and two in Cambria county along the 
Cambria & Clearfield Railroad, a branch of the defendant's System. Of 
the first four collieries the plaintiff operated Gallitzin and Columbia 
No. 4 from April 1, 1897, to May 1, 1901, Columbia No. 7 from July 
20, 1899, to May 1, 1901, and Bennington from October 30, 1899, to 
May 1, 1901. Of the other two, Hastings was operated from April 1, 
1897, to May 1, 1901, and Columbia No. 6 from December 8, 1898, to 
May 1, 1901. Among other operators in the Clearfield région were the 
Altoona Coal & Coke Company, the Glen White Coal & Cumber Com- 
pany, and the Millwood Coal Company. The Latrobe région lies im- 
mediately west of the Clearfield région, and in this were situated the 
collieries of the Latrobe Coal & Coke Company and the Bolivar Coal 
& Coke Company. Interstate shipments of coal and coke were made 
from plaintiff's collieries and from the collieries of the other five com- 
panies during the period from April 1, 1897, to May 1, 1901, and the 
plaintiff Complains of discrimination against its business and in favor 
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of the rival shippers Just named. The method of discrimination is de- 
scribed as f ollows : The Altoona Company and the Glen White Compa- 
ny each owned a short Hne or branch from their respective opérations 
to the defendant's road, and also owned a locomotive which hauled the 
loaded or empty cars to and from the defendant's road. The Millwood 
Company had no branch, but had a switch or connection with its mine 
tracks, and along this switch its own locomotive hauled the empty or 
loaded cars. The Latrobe Company owned a branch, but had no loco- 
motive, and the defendant's own engines hauled the loaded and empty 
cars. The Bolivar Company's colliery was reached over a branch owned 
by the défendant itself, and the loaded and empty cars were hauled by 
the defendant's own locomotives. AU the plaintifî's collieries were con- 
nected with the defendant's road by short lines or branches owned by 
the plaintiff, but the motive power was furnished by the défendant up- 
on them ail, except that for a year and seven months (from October 1, 
1899 to May 1, 1901) the plaintiff owned a locomotive at Gallitzin col- 
liery, and used it to move the empty and loaded cars. 

Having thus outlined the situation, plaintifî's statement goes on to 
compare the Altoona, the Glen White, and the Millwood collieries with 
the Gallitzin colliery between October, 1899, and May, 1901, averring 
that thèse four reached the same gênerai markets, and that the défend- 
ant in transporting their products for thèse companies performed like 
and contemporaneous service for like traffic under substantially similar 
circumstances and conditions. The statement then charges that trom 
October, 1899, to May, 1901, the défendant allowed the Altoona, the 
Glen White, and the Millwood Companies a rebate of 15 cents per ton 
on ail the coal and coke passing over their lines or branches Connecting 
thèse collieries with the defendant's road, but allowed no rebate or 
drawback or compensation whatever upon coal and coke shipped dur- 
ing the same period from the Gallitzin colliery. Plaintiff then com- 
pares the coal and coke shipped from its five other collieries during the 
whole period from April, 1897, to May, 1901, and also shipped from 
Gallitzin between April, 1897, and October, 1899, with the coal or coke 
shipped from the Latrobe and the Bolivar collieries, averring that the 
products from thèse eight opérations reached the same gênerai mar- 
kets, and that the défendant performed for ail of them like and contem- 
poraneous service in transporting like traffic under substantially simi- 
lar circumstances and conditions. Discrimination is charged because 
the défendant allowed the Latrobe and the Bolivar coUieries a rebate 
of 10 cents per ton, but allowed no rebate or compensation of any kind 
to the plaintiff. Two spécifie charges are then made : (1) That for the 
coal and coke shipped from Gallitzin between October, 1899, and May, 
1901, the défendant charged and collected from the jilaintiff a greater 
compensation, namely, 15 cents per ton, than it charged and collected 
from the Altoona, the Glen White, and the Millwood companies ; and 
(2) that for the coal and coke shi|)ped from the five other collieries of 
the plaintiff and also from Gallitzin before October, 1899, the défend- 
ant charged and collected a greater compensation, namely, 10 cents per 
ton, than it charged and collected from the Latrobe and Bolivar com- 
panies. 
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This is a sufficient summary of the statement of daim. It contains 
précise and definite charges, and, as it contains no others, the plaintiff 
should be coniined to thèse. The payment of the sums complained of 
— 15 cents and 10 cents per ton respectively — is conceded, but the de- 
fendant explained it as mère compensation for trackage or for services 
rendered by the favored shippers. Whether it was such a compensation 
as the défendant might lawfully pay, or whether it was an unlawful re- 
bate in disguise, was a question of fact, and the référée bas decided it 
in favor of the plaintiff. With this finding I agrée. There is some 
room for doubt in the évidence on this point, but, when ail is said (and 
much bas been ably said on behalf of the défendant), I see no sufficient 
reason to differ from the referee's conclusion. The défendant made no 
effort to prove the money value that might properly be put upon the 
use of the varions branches, or upon the services rendered by the loco- 
motives of the favored shippers, and the failure to throw light upon 
this obviously important matter is, I think, not without significance. 
There was a good deal of other évidence also upon one side or the 
other of the question under considération, and, as I hâve already said, 
I agrée that upon the whole évidence the payments referred to were 
unlawful rebates. To what extent did they injure the plaintiff? The 
statement of claim replies that upon ail shipments made from Gallitzin 
between October, 1899, and May, 1901, the plaintiff bas been injured 
15 cents per ton, and that upon ail other shipments the injury amounts 
to 10 cents per ton. The référée, however, held that the measure of 
damage was the sum paid to the Altoona Company, and applied it prac- 
tically to ail of the plaintiff 's shipments from ail its collieries. This it 
seems to me was a clear mistake. It gives the plaintiff what it did not 
sue for, and has not lawfully claimed; and the judgment to be entered 
hereafter must be computed in accordance with the sums demanded by 
the pleadings. 

The défendant raises several other objections that may be briefly 
considered. It is suggested that the Interstate Commerce Commission 
should bave been first applied to, and that the Circuit Court (for the 
présent at least) has no jurisdiction of the suit. The récent décision of 
this court in Morrisdale Coal Company v. Pennsylvania Railroad Com- 
pany (C. C.) 176 Fed. 748, is referred to in support of this proposition. 
That case is now sub judice in the Court of Appeals, and obviously, 
as it seems to me, ï should not repeat a ruling which may shortly be 
declared erroneous. For the immédiate purpose, I shall therefore hold 
formally that the circuit court should exercise jurisdiction of the pend- 
ing controversy, 

It is objected, further, that the plaintiff's right to recover is either 
wholly or partly taken away by its failure to make protest at the vari- 
ons times when it paid the higher rates charged against its shipments. 
In reply, it is enough to cite Pennsylvania Railroad Company v. In- 
ternational Coal Mining Company, 173 Fed. 1, 97 C. C. A. 383, where 
the Court of Appeals of the Third Circuit has decided that such an ob- 
jection is not valid. That the plaintiff cannot recover in respect of any 
shipments upon which it also received unlawful rebates is not denied, 
but there is a dispute about dates on this subject. The référée has 
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founcl as a fact that no rebates were paicl to the plaintiff aftcr April 1, 
1899, and I am asked to say that the évidence points to siich payments 
as late as April 1, 1900. Undoubtedly there is évidence that would jus- 
tify that conclusion, but there is also conflicting évidence, and I must 
décline to set aside the finding of the référée contained in the sixty- 
seventh paragraph of his report. 

So far as the payments to the Bolivar Company are concerned, I am 
of opinion that they did the plaintiff no harm, and cannot furnish a 
basis for recovery. The Bolivar Company shipped no coal, its business 
being confîned to coke, and upon coke the tarifif rate f rom the Latrobc 
région, in which the Bolivar colliery was situated, was 20 cents per ton 
higher than the tariff rates charged against the plaintiff. Assuming, 
therefore, that the payments to the Bolivar Company were rebates, they 
did the plaintiff no harm, because they left the actual rate on coke paid 
by the Bolivar Company higher than the rate paid by the plaintif! on 
like shipments. And similar facts are true concerning the rates upon 
coke shipped by the Latrobe Company during the whole period covered 
by the action, and also upon coal shipped by the same company before 
April 1, 1899. Conceding that the payments received by this company 
were rebates, they did the plaintiff no harm before April 1, 1899. 
After that date, the défendant charged the same rates on coal from 
both the Latrobe and the Clearfield régions, and the rebate on coal then 
became injurious. 

The défendant also argues that in Computing the damages "contem- 
poraneous service" must be confîned to shipments made for the plain- 
tiff and for the favored shippers at the same, or practically the same, 
moment of time ; and that shipments a week apart, or certainly a 
month apart, would therefore be too remote. No doubt "contempora- 
neous" means "at the same time," but at the same time with what? A 
term is evidently implied which must be looked for in the context and 
in the subject-matter of the statute. In my opinion the well-known evil 
aimed at in section 2 requires the court to hold that the implied term 
in the comparison is the offending rates, making the word to mean, 
"at the same time with the offending rates," and that, as long as thèse 
rates remain in force, the services rendered to a complaining and to a 
favored shipper are "contemporaneous" within the meaning of the 
statute. As far as I am aware, there is no décision upon this subject, 
but Wight V. United States, 167 U. S. 512, 17 Sup. Ct. 822, 42 L. Ed. 
258, furnishes, I think, some inferential support to the construction 
just given. 

It is further objected that the référée did not properly discriminate 
among the plaintiff's shipments, but computed damages on ail of them 
without regard to the question whether they reached the same market 
that was reached by the coal or coke of the favored shipper. This ob- 
jection I regard as well taken. Discrimination can only injure a com- 
plaining shipper if his rival bas been given an unfair advantage in the 
same market, and I do not see why a plaintiff should be allowed dam- 
ages on coal shipped, for example, to Baltimore, because a rival had re- 
ceived rebates on coal shipped to Newark. It may not be always easy 
to détermine what is the same market, but, if difficulties arise, they 
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must be met and overcome in the usual way. It is obvîous tHat différ- 
ent points of destination might belong to the same market, and that 
many other considérations may enter into the problem. But other 
questions of fact are often complicated, and, although they may be 
hard to solve, they are continually demanding solution. This question 
probably belongs to that class, but I see no rough and ready way out 
of the difficulty. If the parties cannot agrée upon this point, there will 
hâve to be a further inquiry. 

The défendant also objects that the service rendered to the plaintiff 
and to the favored shippers vvas not "like" in many instances, because 
not only were the points of destination différent, but also because thèse 
points could be reached over varions routes that were covered in part 
by other carriers. This objection may hâve a bcaring upon the ques- 
tion whether the rival shippers were seeking the same market. Rates 
over one route might admit to the market, while rates over another 
route might shut the traffic out. This aspect of the matter bas not been 
considered, and (as I understand) the évidence does not show by what 
route a shipment was actually made, but merely that it was possible 
to reach certain destinations over more routes than one. If the objec- 
tion is thought to hâve any bearing upon the question whether the pay- 
ments to the favored shippers were rebates, it seems sufiicient to reply 
that the payments were made without référence to destination or route, 
and were apparently not influenced by either considération. 

An application to allow counsel fées to the plaintiff was presented 
to the référée, and is now before the court, Nothing was said about it 
on the argument, however, and the matter may stand over until judg. 
ment comes to be entered in accordance with the above opinion. A 
motion to enter judement may be made at any time after the necessary, 
computation has been made. 



THE SIF. 

THE murcia:, 

'(District Court, E. D. Pennsylvanla. Angust 4, 1910.) 

Nos. 54, 1. 

î. Cor-LiSTON (§§ 51, 55*) — Overtaking Vessels— BtrEDEN of Pboof IS TO 
Fault. 

Under article 24 of the Inland Navigation Rules (Act June 7, 1897, c. 
4, SO Stat. 101 [U. S. Comp. St. 1901, p. 2883]), wliicli reqnires an over- 
taking vessel to keep out of the way of the overtal^en vessel, It is her 
duty to pass at a safe distance and a safe point, and, In case of collision, 
the overfciking vessel has the burden of proof to show that it was oc- 
casioned hy no fault on her part, but by some fault or neglect of duty on 
the part o£ the overtaken vessel. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 57-431, 64; Dec. 
Dig. §§ 51, 55.* 
Overtaking vessels, see note to The Rebecca, 60 C. O. A. 251.] 

•For other cases see same topio & § nxjmeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexei 
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2. Collision (§ 94*) — Ovebtaking Vessels— Pailuee to Allow Safe Dis- 
tance — SUCTION. 

Wfiile passing up the Delaware river in the daytime, ttie steamshlp 
Sif overtook and attempted to pass tlie steamship Murcia on tlie latter's 
port side. After she had passed about lialf lier lengtli, the Murcia began 
to swing towards tier, and, alttiough the engine was stopped and then re- 
versed, and the helni ported, continued to swing until wlth a sudden 
plunge her bow strucli the Sif about 100 feet forward of her stem. The 
course of the Murcia was not clianged until after she commenced to 
swing. ?leld. that she was not in fault, and that the fault was solely 
that of the Sif in passing so close that her suction caused the collision ; 
the évidence tending to show that when the vessels began to converge 
the distance hetween them was not more than 100 feet. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 197-199; Dec. 
Dig. § 94.*] 

In Admiralty. Suit by the English & American Shipping Company, 
Limited, as owner of the steamship Murcia, against the steamship Sif, 
Anton Hermandsen, claimant, and cross-libel by Hermandsen against 
the Murcia. Decree for Hbelant. 

Ploward M. Long and J. Parker Kirlin, for the Murcia. 
Henry R. Edmunds, for the Sif. 

HOLLAND, District Judge. Thèse are cross-Ubels, filed on behalf 
of the owners of the steamships Murcia and Sif, respectively, for dam- 
ages arising out of a collision between the vessels at about 2 p. m. on 
the 26'th day of November, 1908, in the Delaware river below Phila- 
delphia, in the Cherry Island Cut. 

The Murcia, a steel screw steamer of 303 feet in length, 41.5 feet in 
beam, was bound inward to Philadelphia from Huelva, Spain, with a 
cargo of iron pyrites. The Sif, a Norwegian vessel, 325 feet in length 
and 47.1 feet in breadth, at the time of the collision, was bound on a 
voyage from Santiago de Cuba, with a cargo of iron. At the place of 
Ihe collision, the channel of the river is about 29 feet in depth, and both 
vessels, as loaded, drew about 21 feet of water. Both were proceed- 
ing up the river, in clear weather, with a flood tide, and there was no ' 
wind of any conséquence. The Murcia, ahead, was being overtaken 
by the Sif. From the time the vessels left their anchorage, near Goose 
Island, the Sif followed until she reached the intersection of the Deep 
Water Point and Cherry Island range, when two whistles were blown 
by the Sif, indicatin"- an intention to pass the Murcia to the westward 
along her port side, to which the latter assented by replying with two 
whistles. At this time the Sif was about her length astern of the Mur- 
cia, and started to pass the latter along her port side. She gradually 
drew ahead until she was about half way past the Murcia, and up to 
this time both vessels had maintained their course and distance apart, 
when it was noticed the bow of the Murcia was drawn toward the Sif, 
and the vessels were being drawn together. The engines of the Mur- 
cia were slowed down and then stopped in order to permit the Sif to 
pass, but this did not prevent the movement of the Murcia, and the 
pilot ordered the engines to be put full speed astern and the helm 
aport, both of which orders were obeyed. Notwithstanding this ma- 

•For other cases see same topic & § numeek in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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nœuvre, the Murcia continued to approach the Sif more rapîdly, and 
then gave a sudden "dive" in the direction of the latter, the blufï of 
the Murcia's port bow striking the Sif on the starboard side at a point 
about 100 feet foreward of the latter's stern. The vessels remained 
in that position for more than a minute, during which time the Sif was 
proceeding ahead with the Murcia alongside. Both vessels were in- 
jured. 

In the libel filed on behalf of the Murcia, it is claimed, inter alia, 
that the collision and damage resulting therefrom were not caused or 
contributed to by any fault of the Murcia, but were caused solely by 
the fault of the Sif, in that, being an overtaking vessel, she failed to 
keep out of the way of the Murcia, as she was required to do by ar- 
ticle 24 of Inland Rules, and in that she passed too closely and con- 
verged and crowded upon the course of the Murcia while passing. 
This is denied in the answer of the Sif, and the latter, in the libel filed 
by it against the Murcia, avers that the collision was solely attributa- 
ble to the stopping and backing of the engines of the steamer Murcia 
at the time and in the manner and under the circumstances mentioned 
in the libel, and to the gênerai mismanagement, absence of care, and 
inattention of those in charge of the Murcia's navigation. 

The Murcia had on board a compétent river pilot, a man at the 
wheel, and the captain at or in the pilot house, and the Sif was prop- 
erly manned with a pilot, master, chief officer, and wheelman on the 
bridge. Both vessels maintained their course and distance apart until 
the Sif had passed from a quarter to a half her length by the Murcia, 
when the bow of the Murcia began to approach the starboard side of 
the Sif. There is nothing in the évidence to show that this was the 
resuit of any mismanagement on the part of the officers of the Murcia. 
The important fact in this case is the one of distance at which the Sif 
attempted to pass the Murcia. It is claimed by the Sif that the dis- 
tance between the two vessels at the time she was passing was from 
300 to 400 feet. The Murcia, however, avers that when the Sif first 
began to overlap her they were from 100 to 150 feet apart, and that, 
as the Sif gradually drew ahead of the Murcia, the former converged 
sli"-htly upon the course of the Murcia, so that, when the Sif was about 
half way by the Murcia, the distance between them had been reduced 
to from 60 to 100 feet, when the engines were slowed, then stopped, 
and finally put fui! speed astern, and the helm aport. 

Taking the circumstances of the collision in connection with the évi- 
dence, we think it is clear that the contention of the Murcia is correct 
as to the distance the vessels were apart. Aside from the évidence of 
the witnesses as to the distance between the vessels, we hâve the fact 
that the Sif was 325 feet in length and the Murcia 303 feet in length, 
and that both vessels maintained their course until the Sif had passed 
the Murcia about half the former's entire length, when the Murcia, it 
is claimed, began to converge toward the Sif. If the distance was as 
great as claimed by the Sif, it would hâve been impossible for the 
Murcia to hâve collided with the Sif, as she did, at a point some dis- 
tance foreward of her stern, the Sif being the faster boat, and at the 
time of the collision the Murcia had her engines put full speed astern. 
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so that the conclusion is amply justified that the Sif Was attempting to 
pass too close to the Murcia, and the distance apart more nearly that 
stated by the witnesses for the latter. The Sif was the overtaking 
vessel, and, as such, had the burden placed upon her by the laws and 
usages of navigation of safely passing the slower ship, and as such 
overtaking vessel the burden was upon her to show that the collision 
was occasioned by no fault on her part, but by some fault or neglect 
of the duty on the part of the Murcia. The Auréole, 113 Fed. 224, 
51 ce. A. 181; City of Brockton (D. C.) 37 Fed. 897. At the time 
the Sif was passing the Murcia the latter maintained her course, and 
this is ail the Sif had a right to expect the Murcia to do, as the Sif 
was the overtaking vessel, and it was her duty to pass at a safe dis- 
tance and at a safe point. The Governor, Fed. Cas. No. 5,645 ; The 
Rhode Island, Fed. Cas. No. 11,745 ; Whitridge v. Dill, 64 U. S. 448, 
16 Iv. Ed. 581 ; The Cephalonia (D. C.) 29 Fed. 332 ; City of Brock- 
ton, supra; The Auréole, supra; The Atlantis, 119 Fed. 568, 56 C. 
C. A. 134. As it was the duty of the Sif to sélect a place and to keep 
at a safe distance in attempting to pass and as she was the overtaking 
ship, it was her duty, in order to exonerate herself, to show that the 
fault was that of the Murcia. This we think she bas wholly failed 
to do. The charge is that the Murcia was at fault, and that the colli- 
sion was solely attributable to the stopping and backing of the engines 
of the steamer Murcia. This, it seems to me, under the circumstances, 
was the proper thing for the Murcia to do in its effort to avoid the 
collision, and, in fact, it is so declared by Judge Gray in the case of 
The Auréole, supra, in which case the same objection was raised to the 
same manœuvre by the overtaken vessel. In that case (113 Fed. 229, 
51 C. C. A. 186) Judge Gray says: 

"Under the circumstances, it seems to us as it seemed to the pilot at the 
time good Jiidïment to slow up, so as to allow the Auréole the more qtiiclily 
to pass; and the stopping of the engines just liefore the collision seems clear- 
ly justified hy the situation in which the ships were." 

In this case it was the judgment of the captain and pilot of the Mur- 
cia that this was the proper manœuvre, and the captain of the Sif tes- 
tified, when he noticed the "Murcia was edging toward" him before she 
sheered, he "sung out," "Port your helm or stop your engines, stop 
your engine, and you will fall astern of us." 

We find there is no fault on the part of the Murcia, and, as she 
was the overtaken vessel, the responsibility for the damage must rest 
upon the Sif, unless she satisfactorily explains the cause of the colli- 
sion and exonérâtes herself. The Nathan Haie, 113 Fed. 865, 51 C. 
C. A. 489. What, then, must hâve been the cause of this collision? 
Clearly from the facts and circumstances it appears that the Sif at- 
tempted to pass the Murcia so closely as to cause a suction which 
drew the latter out of her course, and, in the attempt of the Murcia to 
avoid the collision, the engines were first slowed down, then stopped, 
and finally put full speed astern. Whether this was entirely in accord 
with the best method of controlling the vessel under thèse circumstan- 
ces, it failed to prevent the collision, and it failed to overcome the fault 
of the Sif in passing the Murcia so closely as to cause the latter to be 
drawn out of her course and toward the starboard side of the latter. 
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The "dive" or "plunge" which the Murcia finally made into the side 
of the Sif indicates some unusual force as the cause, and the influence 
of the suction of one vessel over another has been recognized in nav- 
igation in a number of cases, especially where the sudden "plunge or 
<Hve" indicates that there is some force other than the motion of the 
vessel from her propeUing force. That suction has been recognized 
as a f ruitf ul cause of collision appears from the f ollowing cases : The 
Ohio, 91 Fed. 547, 33 C. C. A. 667; The Auréole, supra; The Atlan- 
tis, supra; The Mesaba (D. C.) 111 Fed. 215; The Fontana, 119 Fed. 
853, 5G C. C. A. 365 ; The Bremen (D. C.) 111 Fed. 328 ; The City of 
Brockton, supra; The North Star (D. C.) 132 Fed. 145; The U. S. 
and The Monterey (D. C.) 171 Fed. 442. 

The Sif, being in fault in its effort to pass the Murcia at a distance 
and at a point which resulted in the accident, should be held responsi- 
ble for the damages resulting from the collision, and the order of the 
court is that the libel filed by Anton Hermandsen, libelant, against the 
steamship Murcia, William C. Butler, claimant, be dismissed, and in 
the action brought by the English & American Shipping Company, 
Limited, against the steamship Sif, Anton Hermandsen, claimant, 
there be a decree in favor of the libelant, with an order of référence 
to ascertain the damage. 



THE JEFFERSON. 

(District Court, E. D. Virginia. June 17, 1910.) 

Salvage (§ 31*)— AitouNT 01' Compensation— Services to Bithning Ship in 
I)ry Dock. 

The masters and erews of tbree tugs awarded the total sum of $6,000 
for salvage services reudered to a steamship, which caught lire while in 
a dry dock from burning buildings In the shipyard ; the tugs, at the re- 
quest of the superintendent of the yard, having rendered the niost effect- 
ive service in extinguishiug the tire and preventing a possible loss of 
§140,000, the service having been rendered with great efflcieucy In freez- 
ing weather, with some risk to Ilfe from falling wires and timhers and 
considérable to health from exposure. 

[Ed. Note. — For other cases, see Salvage, Dec. Dlg. § 31.* 

Awards in fédéral courts, see note to The Lamington, 30 C. 0. A. 280.] 

In Admiralty. Suit by E. W. Simmons and others, composing the 
officers and crevvs of the tugs Helen, Alice, and James Smith, Jr., 
against the steamship Jefferson. Decree for libelants. 

See, also, 215 U. S. 130, 30 Sup. Cf. 54, 54 h. Ed. , 

Thorp & Bowden, for libelants. 

Loyall, Taylor & White, for respondent. 

WADDIEE, District Judge. The libel in this case was filed by E. 
W. Simmons, master of the steam tug Helen, for himself and others 
interested as salvors, against the steamship Jefferson, her tackle, 
apparel, and furniture, owned and claimed by the Old Dominion 
Steamship Company. Subséquent to the filing of the libel, the crevir 
of the tug Helen, and the masters and crews of the steam tugs Alice 

*For other cases see same topic & § nvmbbk in Dec. & Am. Digs. 1307 te date, & RepT Indexes- 
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and James Smith, Jr., duly filed their pétitions, setting np their claims 
as salvors ; the purpose of said libel and pétitions being to recover 
salvage claimed to be due for extingiiishing a fire on the Jefferson 
on the evening of the 85th of December, 1906, while she was under- 
going repair in the dry dock at Newport News, Va. The claimant 
steamship company duly filed exceptions to the libel and pétitions, 
raising, among other things, the question as to whether or not the 
services for which libelant and petitioners made claim was a salvage 
service ; the Jefferson at the time being in a dry dock for recon- 
struction, lengthening, and repairs. After full argument before this 
court, the exceptions were sustained, and the libel and pétitions dis- 
missed. 158 Fed. 358. This décision was reversed by the Suprême 
Court of the United States on appeal. 215 U. S. 130, 30 Sup. Ct. 
54, 54 L. Ed. — . The case is now under considération upon its 
merits; the parties respectively having adduced their testimony since 
the return of the case from the Suprême Court, and argued and sub- 
mitted the same. 

The right of the libelant and petitioners to recover is conceded, 
in the light of the décision of the Suprême Court, and the amount 
for which a recovery should be had is alone in controversy. The 
fire in the shipyard at Newport News, on account of which the serv- 
ice sued for was rendered, was a very serions one. It broke out on 
he evening of the 25th of December, 1906, about 4 oxlock, a high 
northwestern wind prevailing. A large building known as the . car- 
penter's shop was totally destroyed, together with its contents, and 
the power house and plant and machine shop of the yard greatly 
endangered. The direction of the wind carried the fire towards 
the dock where the ship was, and aAvay from the buildings afore- 
said, in the yard, and the ship quickly caught fire ; the same breaking 
out on its starboard quarter, she being stern in -to the dock, and in 
close proximity to the burning building. The superintendent of the 
shipyard's docks called upon the three tugs to render assistance in the 
effort to save the Jefferson, and they promptly responded. The fire 
department of the city of Newport Nevi's, with three fire engines, about 
a dozen or more regular firemen, and quite a number of volunteer fire- 
men, rendered timely and valuable service in controlling the fire and 
saving the buildings in the yard, with the exception of the large build- 
ing aforesaid, and in part aided in extinguishing the fiâmes on the 
Jefferson. The employés of the shipyard likewise to some extent aided 
in putting out the fire upon the ship ; but, in the view taken by the 
court, the libelant and petitioners, with the fire apparatus of the three 
tugs, did by far the greater service, and were chiefly instrumental in 
subduing the fire upon the ship. The service rendered by them was 
really what prevented the burning of the ship entirely, though undoubt- 
edly some assistance was rendered from the other two sources men- 
tioned. A great crowd was présent at the fire, and much excitement 
prevailed, and there is considérable confiict in the testimony as to just 
what did occur. It does not necessarily foUow that this différence 
arises from anything but the viewpoint from which the several wit- 
nesses testified. The city fire department's witnesses naturally exag- 
gerated what their department did, and the same is doubtless true of 
181 F.— 27 
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those from the shipyard and the tugs ; but they were neither, in the po- 
sitions in which they were severally placed, able to tell what the others 
did. In some instances they were on opposite sides of the dry dock, the 
pier, or the ship on fire, and necessarily could not know what the oth- 
ers were doing. 

Viewing- the entire testimony, however, giving to each witness 
crédit for good faith in what he said, the court is convinced, so far 
as the fire on the steamship was concerned, that the water thrown 
from the three tugs was the real and efficient cause that extinguished 
the fire. They were at the scène when the ship took fire, were able 
to and did lie on both sides of the dry dock containing the ship. 
They were especially equipped for fighting fire, being Chesapeake & 
Ohio Railway Company tugs, used not only for towing, in connec- 
tion with their business at Newport News, but kept as harbor tugs, 
and equipped for protecting the company's property from fire, and 
by means of their powerful pumps and their hose, connected with 
that of the shipyard, they were enabled to throw constantly large 
streams of water upon the burning ship from différent sides and 
locations, thereby keeping the fire under control, and finally extin- 
guishing the flames, which prevented a total loss of the ship, so 
far as the same could be destroyed by fire. The shipyard's super- 
intendent, who called upon the three tugs to render the services 
in question, states that to them is due the crédit for extinguishing 
the fire on the ship, and it seems to the court that what he says, 
under thèse circumstances, is entitled to spécial considération. He was 
in control of the shipyard docks, and charged with the duty of pro- 
tecting the property under his care; and his testimony as to what 
he did, and what was donc by those aiding in the work in hand, and 
what he says of the occurrences which then took place, is entitled 
to much more weight than the statements of the average person, 
whether engaged actively in fighting the fire or as a mère looker-on. 

We hâve only to détermine the amount the libelant and petitioners 
should receive for their services as salvors ; no claim having been 
made in thèse proceedings by the owners of the tugs, the members 
of the city fire department, or the city itself, assuming the two last 
named could ptefer such claim. In making the allowance, the court 
should be controlled by the usual rules governing salvage awards, 
which are not based upon a mère compensation for work done and 
labor performed, but upon public considérations afïecting the inter- 
ests of commerce, the advancement and safety of navigation, and the 
security of life and protection of property by those engaged in a 
hazardous service. In arriving at a proper award, the courts espe- 
cially take into account the risks involved to the salvors, tht jnter- 
prise, labor, and skill displayed, the value of the property salved, 
the extent of the danger from which it was saved, and aiso the value 
of the property and apparatus used in the expédition. It cannot be 
said in this case that the actual risk to the salvors was very great, 
though there was considérable from falling wires and timbers. Dur- 
ing the fire one man was killed, and four fell overboard, two of them 
being of the salvors. The suffering from the weather was considéra- 
ble. The service lasted from about 4 :30 in the evening until about 
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? :30. The weather was freezing, the wind blowing hard, and the men 
constantly wet. One of the petitioners, Capt. Roper, of the tug' Alice, 
from the exposure incident to the service, contractée! rheumatism, and 
was confined to a hospital some four months. Great enterprise and 
skill was displayed, and arduous labor performed by the salvors in 
their service; in fact, Capt. Roper, of the tug Alice, which played 
the largest part in the service, and who gave gênerai direction to the 
work of the tugs, had had large and varied expérience in extinguish- 
ing fires, which, in the opinion of the court, counted for much in know- 
ing what to do in the emergency in which he was placed. 

The value of the Jefiferson is believed to be about $300,000, and, 
assuming that ail the materials capable of buming should hâve been 
destroyed — that is, supposing that the huU and machinery were not 
seriously afïected by the fîre — it would hâve cost $140,000 to hâve re- 
built her; and to hâve replaced merely the superstructure, joiner 
work, etc., on the ship, with the possible damage to the hull, would 
hâve cost from $75,000 to $80,000. The values of the tugs were 
placed as follows: The Alice, at $15,000 to $20,000; the Helen, $12,- 
000 to $15,000; and the James Smith, Jr., at about $7,000 to $8,000. 
The amount that should be allowed the libelant and petitioners for 
their services rendered jointly in connection with the fire is $6,000, 
which the court is advised by counsel' representing them ail can be 
awarded in a lump sum. If this agreement cannot be had, the court 
will then properly apportion the amount among the masters and crews 
of the several tugboats, in proportion to the services believed to hâve 
been rendered by each of them. 



UNION DISTIIilNG CO. v. BETTMAN et al. 
(Circuit Court, S. D. Ohio, W. D. July 21, 1008., 
No. 6,391. 

1. INTOXICATINO LlQTJOES (I 122*)- — DlSTILLEBS — BbANDINO OP SpiBrrS I/E- 

GALITY OF Régulations. 

Circular No. 33, issued by the Commissioner of Internai Revenue May 
10, 1910, Instructlng suborilinates in his department that "ail forms of 
distilled spirits from which the substances congeneric with ethyl alcohol 
hâve been removed for practleal purposes altogether, and which bave 
been heretofore marked as 'pure, neutral, or cologne spirits,' will be 
marked 'alcohol,' " under which the marking of any distilled product 
as "spirits" bas been discontinued, Is in violation of Rev. St. § 3287 (U. 
S. Comp. St. 1901, p. 2130), which provides that "ail distilled spirits 
shall be dràwn from the recelving cisterns Into casks or packages, 
* * *■ and the particular name of such distilled spirits as known to 
the trade, that is to say, hlgh-wines, alcohol, or spirits, as the case may 
be, shall be marked or branded on the head of such cask or package"; 
it being shown that one distinct product of alcobollc distillation is knowu 
to the trade as "spirits," whlle another product is known as "alcohol," 
the distinction being so well known and established that their being so 
marked does not constitute a misbranding, and therefore the provision 

•For other cases see same toplc & § numbeb Ib Dec. & Am. Diga. 1907 to date, & Kep'r Indexes 
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therefor Is not by Implication repealed by Food and Drngs Âct June 30, 
1906, c. S915, 34 Stat. 768 (U. S. Oomp. St. Supp. 1909, p. 1187). 

[Ed. Note. — For other cases, see Intoxicating Uquors, Dec. Dlg. I 
122.*] 

X Injunction (§ 85.*) — Gbounds of Rixief — Iebepaeabiob; Injurt. 

A distiller is elitltled to an Injunction to restraln the enforcement by 
the Internai Revenue Bureau of an unauthorized order requirlng a dls- 
tilled product known to the trade as "spirlts" to be branded as "alcohol," 
•whlch as known In the trade Is an Inferior and cheaper product. 

[Ed. Note. — For other cases, see Injunctlon, Cent. Dig. 5| 155, 156; 
Dec. Dig. § 85.*] 

In Equity. Suit by the Union Distilling Company against Bernhard 
Bettman' and others. On motion for preliminary injunction. Motion 
granted. 

Lawrence Maxwell, Jr., and W. M. Hougb, for plaintifif. 

Sherman T, McPherson, U. S. Atty., for défendants. 

THOMPSON, District Judge. The bill allèges that the matter 
in dispute arises under section 3387 of the Revised Statutes of the 
United States (U. S. Connp. St. 1901, p. 2130), which provides among^ 
other things as f ollows : 

"Ail distllled splrlts shall be drawn from the recelving cisterns Into casks 
or packages, each of not less capacity than ten gallons wiiie-measure, and 
shall thereupon be gauged, proved, and marked by an Internal-revenue gaug- 
; er, who shall eut on the cask or package containing such splrits, In a man- 
ner to be preserlbed by the Commlssloner of Internai Revenue, the quantlty 
In wine-gallons and In proof-gallons of the contents of such casks and pack- 
ages, and the particular nanie of such distllled splrits as known to the trade, 
that is to say, high-wines, alcohol, or splrits, as the case may be, shall be 
marked or branded on the head of said cask or package In letters of not less 
than one inch In length; and the splrits shall be immediately removed to the 
distillery warehouse," etc. 

The bill further allèges that the complainant for years has been 
engaged in the business of distilling at Carthage, Hamilton county, 
Ohio, manufacturing, among other products distllled spirits known 
to the trade by the name of "spirits," with an annual output thereof 
of about 1,800,000 gallons, for which the said orator has had a 
profitable trade. That the défendant Bettman is collector of internai 
revenue for the First district of Ohio, in which complainant's distil- 
lery is located, and his code fendants are gaugers assigned for duty 
in said district. That on the 5th day of May, 1908, the Commis- 
sioner of Internai Revenue, by his circular No. 33, Internai ]R.evenue 
No. 733, addressed to the collector of internai revenue and others, 
regulating the' marking of packages of distllled spirits when drawn 
from the receiving cisterns of the distillery into casks or packages, 
ordered and directed that from and after July 1, 1908, "ail fornis 
of distllled spirits from which the substances congeneric with ethyl 
alcohol hâve been removed for practical purposes altogether, and 
which hâve been heretofore marked as 'pure, neutral, or Cologne 
spirits,' will be marked 'alcohol.' " And the said gaugers, acting 
under the directions of said collector of said district, and in pursu- 

*For other cases eee same topio à § number In Dec. & Am. Dlgs. 1S07 to date, & Eep'r Indexe» 
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ance of the instructions so issued as aforesaid by the Commissioner 
of Internai Revenue, hâve notified the said orator that they will not 
hereafter mark or brand said casiîs or packages, when containing 
such distilled spirits drawn from the receiving cisterns as aforesaid, 
with the Word "spirits," but that they will mark or brand on said 
casks or packages the word "alcohol," and that they will not here- 
after brand anything as "spirits." That if the said régulation of 
May 5, 1908, be enforced, complainant's business will be destroyed, 
and that it will sufïer great and irréparable damage, and prays that 
the défendants may be enjoined, etc. 

The question presented is whether circular No. 33, modifying ex- 
isting régulations relating to marking casks or packages containing 
distilled spirits violâtes said section 3287, and whether its enforce- 
ment will cause the complainant great and irréparable damage. The 
affidavits submitted by the complainant show that the distilled spirits 
known to the trade are high-wines, spirits, and alcohol. As known 
to the trade, the first product of distillation is "high-wines"; the 
second, by rectification or redistilling, is "spirits" (ethyl alcohol); 
and the third, being the tailings or refuse of the distillation of "spirits," 
is "alcohol," and as required by section 3287 should be so marked, 
unless that section bas by implication been repealed or modified by 
Food and Drugs Act June 30, 1906, c. 3915, 34 Stat. 768 (U. S. 
Comp. St. Supp. 1909, p. 1187). 

It has been urged in argument that the phrase "spirits, as the case 
may be," used in section 3387, should be construed in a restricted 
sensé, and applied to "rum, whisky, brandy, gin, and other distilled 
liquors," and as a matter of fact, under the department régulations 
of 1901, such potable spirits were so marked^that is, were marked 
rum, whisky, brandy, etc.— but "spirits" in the broader sensé, the 
purest product of distillation, as known to the trade, were marked or 
branded on the casks or packages as "spirits," and were not con- 
founded in any way with potable spirits. Under section 3287, high- 
wines, spirits, and alcohol, as known to the trade, were, prior to July 
1, 1908, so marked, .irrespective of the markings of potable spirits. 
If the trade usage disregarded technical names in the markings of 
distilled spirits, nevertheless it, by long continuance, sufficiently èstab- 
lished its markings and brandings to prevent purchasers from being 
deceived or misled, and would not, therefore, come within the con- 
demnation of the food and drugs act, and no implication can arise 
which would modify or repeal section 3287. 

The complainant allèges that it has and will sustain irréparable 
damages by the enforcement of the régulations of May 5, 1908. If 
thèse régulations should be enforced, undoubtedly it would subject 
complainant to loss and damage, which, however, would not be de- 
structive to its business or continue for any great length of time. 
The opération of the new régulations would be gênerai, universal, 
and would not afiford competitors any advantage, and customers 
would soon be compelled to adjust their business to the new condi- 
tions. But the damages sustained pending the adjustment would 
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be serious, and could not well be recovered at law, and in that sensé 
would be irréparable. 

The demurrer will be overruled, and a restraining order will be 
allowed as prayed. 



In re BOSTON & OAXAOA MINING 00, 

(District Court, D. Mass. May 14, 1909.) 

No. 14,609. 

Bankbuptct {§ 60*) — ^"ACT OF Bankbuptct" — Appointment or Receiver roR 
Corporation. 

ïhe appolntment of a receiver for a corporation by a court of equity 
at suit of minority stockholders -vvho alleged fraud and mismanagement 
by the majorlty and prayed for the appolntment of a receiver pendente 
lite to conduct the business, but did not ask for a winding up of its af- 
falrs, held not to constitute an act of bankruptcy by the corporation witli- 
in Bankr. Act July 1, 189S, c. 541, § 3a (4), 30 Stat. 546 (U. S. Comp. St 
1901, p. 3422), as amended by Act Feb. 5, 1903, c. 487, § 2, 32 Stat. 797 
(U. S. Comp. St. Supp. 1909, p. 1809) ; it not appearing that the appolnt- 
ment was made "beeause of insolvency." 
(Ed. Note.^For other cases, see Bankruptcy, Dec. Dlg. § 60.* 
For other définitions, see Words and Phrases, vol. 1, p. 118; vol. 8, p. 
7562.] 

In the matter of the Boston & Oaxaca Mining Company, alleged 
bankrupt. On question of adjudication. Pétition dismissed. 

Arthur P. Teele, for petitioning creditors. 
Whipple, Sears & Ogden, for objecting creditors. 

DODGE, District Judge. The référée finds that the alleged bank- 
rupt had its principal place of business in Boston, and I do not find 
sufficient ground in the évidence for disagreeing with this conclusion. 
The court, therefore, has jurisdiction. 

The act of bankruptcy alleged is that on January 8, 1909, "one Cas- 
sius C. Bennett, of Pierre, S. D., was appointed receiver of said Bos- 
ton & Oaxaca Mining &>mpany beeause of insolvency by the circuit 
court, county of Hughes, state of South Dakota, and also by the su- 
perior court, county of Sufïolk, in the commonwealth of Massachu- 
setts, on February 4, 1909." Taking this allégation that a receiver was 
"appointed" on the dates referred to, to be équivalent to an allégation 
that a receiver "has been put in charge of" the alleged bankrupt's 
"property," the act of bankruptcy charged is that described in section 
3a (4) of the bankruptcy act. There is no dispute that the South Dako- 
ta court referred to did by decree entered January 8, 1909, put Mr. 
Bennett in charge of the respondent's property as receiver, nor that the 
Massachusetts court referred to did, by decree entered February 4, 
1909, make him ancillary receiver of the respondent's property in Mas- 
sachusetts. The question to be decided hère is ; Were thèse receiver- 
ships established beeause of the company's insolvency? 

The company's insolvency on the dates referred to is denied. The 
référée has made no definite finding upon this précise question. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. IS07 to date, & Rep'r Indexes 
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He has found: 

"That, even accordiDg to the présent libéral définition of Insolrency, thls 
Company, owing as it did about 818,000 on January 1, 1909, and having no 
flvaiiable funds with which to meet Its liabilities, was at the time of the fll- 
Ing of the pétition against it on the ISth day of February, 1909, insolvent 
As further évidence of this is the fact that the company had voted to issue 
l)oiids with which to raise funds to meet its pressing liabilities. In fact, It 
liad owed the former treasurer, Mr. Pierce, $100 for borrowed money for over 
a year." 

But the aggregate of the company's property, though not available 
on January Ist for the payment of its liabilities, might nevertheless 
liave been, "at a fair valuation, sufficient in amount to pay its debts." 
Nor, if the company was insolvent in the only sensé recognized in the 
présent bankruptcy act at the filing of the pétition, does it necessarily 
follow that the same state of things existed as early as January 8th 
or February 4th. Assuming, however, that the company was insolvent 
on both thèse dates, it still remains to be proved that the action of the 
South Dakota court or of the Massachusetts court was because of such 
insolvency. That fact is not established merely by proof that insolven- 
cy existed when the court acted. 

The decree made by the South Dakota court on January 8, 1909, 
with the complaint and the plaintifï's affidavits in the case, are in 
évidence in thèse proceedings, marked "Exhibit 1." The decree re- 
cites that there was no appearance by the défendant, and that the court 
acted upon the considération of the plaintifï's évidence only. The 
grounds whereon the decree was entered do not appear further than 
as disclosed by the statement in the decree that, having considered the 
évidence referred to, it appeared to the court "that it is necessary that 
a receiver pendente hte be appointed for the défendant company." 

It is alleged in the complaint, toward the end of paragraph 6, that 
the company "has no assets sufficient to meet its indebtedness as it 
accrues." It might be possible to construe this as an allégation of in- 
solvency in the sensé of the bankruptcy act. But the language is am- 
iMguous, as it seems to me, particularly in its connection with other al- 
légations in the complaint. The allégations referred to are that ore 
of the estimated value of $200,000 at the company's mine might, but 
for the conduct of the majority of the board of directors, be run 
through the mill and turned into bullion, that the company's présent 
iinancial condition has been brought about by said majority in order 
to enable them to convert the company's property to their own usCy 
and that it is well known to said majority that the mine, if properly 
managed, could within a few months produce a sufficient sum to pay 
its indebtedness. In none of the affidavits filed with the complaint do 
I find any statement that the company is insolvent. 

What the complaint and affidavits set forth as ground for the relief 
asked is, in brief, that the majority of the directors now in control are 
managing the company's afifairs with the dishonest purpose of getting 
rid of the minority interest, and vesting the entire ownership of the 
mine in themselves. It is to prevent this that the court is asked to ap- 
point a receiver, empower him to take possession of the company's prop- 
erty, and to bring such suits as may be necessary for that purpose. 
This is ail the relief prayed for, except that the concluding prayer is 



424 181 FBDEKAL REPORTEE. 

as usual for such other and further relief as niay be just and équitable. 
No windihg up of the company's affairs or distribution of its property 
is asked for. The appointment of the receiver being, as has been 
stated, an appointment pendente lite, gives him only such power as 
would be necessary to enable him to obtain and hold possession for 
the time being of the company's property. 

"If insolvency, either as a distinct ground of proceeding or as cou- 
pied with others, was one of the substantial reasons for the appoint- 
ment of the receiver, the case would come within the reasonable con- 
struction of the statute." Beatty v. Andersen Coal Mining Company, 
150 Fed. 294, 80 C. C. A. 183. I am unable to believe it proved in 
this case that insolvency wàs one of the substantial reasons. Granting 
the allégation referred to in paragraph 6 of the complaint to bave been 
an allégation of the company's insolvency, there was no admission of 
the allégation by the défendant, as in the case cited; nor was the scope 
of the receivership ordered such as would be appropriate to a receiver- 
ship on the ground of insolvency, as in the same case. I find no rea- 
son to 'suppose that the action of the court upon the complaint and af- 
fidavits would bave been in any respect différent had that allégation 
been entirely omitted from the complaint. 

The application for a receiver to the South Dakota court was not 
made by the alleged bankrupt, but by three of its stockholders. There 
is no allégation in the pétition, nor would the facts hâve warranted 
such an allégation, that it, "being insolvent, appHed for a receiver 
* * * for its property." 

If the South Dakota receivership was not because of insolvency, the 
Massachusetts receivership, which was merely in aid of that estab- 
lished in South Dakota, cannot be said to hâve been estabHshed on that 
ground. . 

I am therefore unable to hold that the acts of bankruptcy charged 
are proved and must order the pétition dismissed. 



EICHMOND CEDAR WORKS v. BUCKNER et al. 
(Circuit Court, S. D; New York. September 2, 1910.) 

1. Courts (§ 270*)- — Fedekal Courts — Jurisdictton. 

In a suit in a fédéral court against numerous défendants on a con- 
tract binding them jointly and severally, tlie .iurisdiction of the court is 
not defeated because souie of the défendants are not Inhabitants of nor 
served within the district, but the case may proceed against those who 
bave been served. 
■ ■ [Ed. Note.— For other cases, see Courts, Cent. Dig. § 810; Dec. Dig. § 

270.*] 

2. Corporations (§ 661*) — Foeeign Corporations — Rioht to Sue in Fédéral 

Court — Nonpayment of State Tax. 

Tax Law N. Y. (Laws 19<59, c. 62 [Consol. Laws, c. 60]) § 181, requir- 
Ing forelgn corporations doing business in the state to pay a license tax, 
aiid providing that in default tliereof "no action shall be maintniued or 
recovery had in any of the courts of this state by such foreign corpora- 

•For otlier cases see same topic & § ntjmbee, in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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tlon," does Tiot affect the right of such a corporation to maintain an ac- 
tion in a i jderal court In the state. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §f 2539-2567 ; 
Dec. Dig. § 661.* 

Jurisdiction as affected by state laws, see note to Barling v. Bank of 
British North, America, 1 C. O. A. 513.] 

8. COEPORATIOIvS (§ 661*) — FOBEIQN CoBPOKATIONS — RlQHT TO SXJE IN FEDEEAL 

Court — Noxcomplianoe with State Ijaws. 

The provision of General Corporation Law N. T. (Laws 1909, e. 28 
[Consol. Laws, e. 23]) § 15, that "no foreigu stocli corporation doing busi- 
ness in thls state shall maintain any action in this state upon any con- 
tract made by it in tlils state unless, prier to the maklng of such contract, 
it shall hâve procured" the certlflcate requlred by the act from the Secre- 
tary of State, applles only to actions in the courts of the state, and does 
not render vold a contract made by a corporation whlch has net obtained 
such certificate, nor affect the rlght to maintain an action thereon In a 
fédéral court. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 2539-2567; 
Dec. Dig. § 661.*] 

4. Inslr,--Nce (§ 635*) — Action on Marine Policy — Pleabinq — Allégation 
OF Loss. 

In an action on a policy of Insurance on a cargo of lumber, an alléga- 
tion In the complalnt that the lumber was shlpped on a certain vessel, 
that on the voyage such vessel "was by the périls of the sea wreclied and 
totally lost," and that until said loss plaintiff was the owner of the in- 
sured property, is a sufflclent allégation that the lumber was lost. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. §§ 1599-1602; 
Dec. Dlg. § 635.*] 

At Law. Action by the Richmond Cedar Works against William P. 
Buckner and others. On demurrer to complaint. Demurrer overruled. 
King & Booth, for plaintiff. 
Hunt, Hill & Betts, for défendants. 

LACOMBE, Circuit Judge. This is an action brought by the 
Richmond Cedar Works, a corporation of the state of Virginia, 
against the members of a Lloyd's insurance association, composed 
of individuals residing for the most part in Canada and known as 
the "New York Commercial Underwriters." Nine out of the 31 
défendants are citizens of New York, résident in the Southern dis- 
trict thereof. They hâve appeared and demurred to the complaint. 

The grounds of demurrer are: (1) That this court has no juris- 
diction of the controversy, because most of the défendants are aliens 
and nonresidents, and two of them are résidents, respectively, of 
Pennsylvania and Maryland. (2) That the plaintiff has not légal 
capacity to sue, because it has not taken out a certificate to do busi- 
ness in New York, nor paid the license tax. (3) On the ground that 
the complaint does not state facts sufficient to constitute a cause of 
action. 

1. The action is brought upon a policy of insurance executed by 
individual underwriters, who agreed "jointly and severally" to insure 
a cargo of lumber belonging to the plaintiff against the périls of 
the sea. The nonresident défendants are not indispensable parties, 
the action has been brought against the nine résidents only, and it 

•For other cases see same toplc & § numbeb In Dec. & Am. Digs. 1807 to date, &, Rep'r Indexe» 
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will not fail becaiise the others are named as défendants, but not 
served. Section 456 of the New York Code of Civil Procédure 
provides that: 

"Where- a summoiis issued against two or more défendants alleged to be 
severally liable is served iipou some but not upon ail of them, the plaintiff 
may proceed against those upon wliom It la served as if they were the oiily 
défendants named thereln," etc. 

In Hagan v. Walker, 14 IIow. 29, 14 L. Ed. 312, the United States 
Suprême Court hekl : 

"It does not défont the Jurisdiction of the court fhat a person named as 
défendant is not an inhabltant of or found vt'ithin the district where the suit 
Is brought. The court may stlll adjndicate between the parties who are prop- 
erly hefore it, and the absent parties are not to be conoluded or alïected by 
the decree." 

Upon the record as it stands this court has iurisdiction to hear 
and détermine the controversy between the plaintiff and the nine rési- 
dent défendants who hâve appeared. 

2. Défendants rely upon two statntes. The first is section 181, 
of the New York tax law (chaptër 63 of the Laws of 1909), which 
provides that every forei'gn corporation doing business in this state, 
with certain exceptions, shall pay a hcense tax and obtain a receipt 
therefor, and in default thereof "no action shall be maintained or 
recovery had in any of the courts of this state by such foreign cor- 
poration." Manifestly this prohibition refers only to actions brought 
in the state courts. 

The other statute relied upon is section 15 of the gênerai corporation 
law of the state of New York, being chapter. 28 of the Laws of '1909, 
which provides that no foreign corporation other than a moneyed 
corporation shall do business in this state without having first pro- 
cured frpm the Secretary of State a certificate that it has complied 
with ail the requirements of law to authorize it to do business in 
this state, and that no such corporation shall maintain any action in 
this state upon any contract made by it in this state unless prior to 
the making thereof it shall hâve procured such certificate. This ob- 
jection is disposed of by the décision of the United States Circuit 
Court of Appeals, Second Circuit, in Johnson v. New York Breweries 
{April, 1910) 178 Fed. 513, holding that: 

"Untll the state Législature enacts a law declaring such contracts yoid, or 
the highest court of the state ooustrues the présent law as so declaring, we 
tlilnk the fédéral courts should not close their doors to actions arislng under 
such contracts." 

Moreover, in the absence of binding authority to the contrary, 
this court is not inchned td hold that the effecting of insurance hère 
upon a single item of its property is the "doing business" within the 
state which the statute undertakes to regulate. 

3. The only other objection is that the complaint does not suffi- 
ciently charge that the cargo of lumber which défendants insured 
was lost. It avers that it was laden on the schooner Jennie N. Hud- 
dell, to be carried from Norfolk to New York, and that thereafter 
said vessel sailed from Norfolk on the voyage described, and while 
proceeding therein was by the périls of the sea wrecked and totally 
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lost. It also allèges lliat until tlie said loss plaintiff was the owner 
of said insured property. The complaint is, in this respect, somewhat 
inartificially drawn, but it seems sufficient to warrant proof upon the 
trial that the lumber was lost. 

The demurrer is overruled, with leave to answer within 20 days. 



UNITED STATES v. 1,950 BOXES OF MACARONI et al. 

(District Court, N. D. Illinois, B. D. May le, 1910.) 

Nos. 10,426-10,430. 

Food (§ 24*) — Food and Drugs Act— Adulterated Macaroni — Pboceedings fob 

CONDEMNATION — "AdDED POISONOUS * * * INGREDIENT." 

Macaroni, to which a coal tar dye known as "martius yellow" had been 
added solely as a coloring matter, held to contaln an "added poisonoua 
* * * ingrédient which mav reiider it injurions to health," within Food 
and Drugs Act June 30, 1906, c. 3915, § 7, par. 5, 34 Stat 769 (U. S. Comp. 
St. Supp. 1909, p. 1191), and, when shipped in Interstate commerce, to be 
subject to condemnatlon and destruction under section 10 of the act, the 
évidence showlng that such coloring matter is a poison which will klll. 

[Ed. Note. — For other cases, see Food, Dec. Dig. § 24.*] 

Proceeding by the United States against 1,950 Boxes of Macaroni, 
and four other cases ; V. Viviano & Bros, and S. Viviano & Bros., 
claimants. Decree for libelant. 

Edwin W. Sims, U. S. Atty., A. R. Hulbert and W. H. Medaris, 
Asst. U. S. Attys. 

Bernard P. Barasa, for claimants. 

LANDIS, District Judge. Thèse libels seek the destruction of five 
interstate shipments of macaroni charged to hâve been adulterated by 
the addition of a coal tar dye known as "Martius yellow," alleged to 
be a poison rendering the food product injurious to heslth. Food and 
Drug Act (Act June 30, 1906, c. 3915, § 7, par. 5, 34 Stat. 769 [U. S. 
Comp. St. Supp. 1909, p. 1191]). The question is whether the article 
proceeded against "contains any added poisonous * * * ingréd- 
ient which may render it injurious to health." The proof shows mac- 
aroni to be composed of wheat flour and water; that to change its 
natural color, and make its appearance more inviting, Martius yellow 
was added ; that this coloring matter is not an ingrédient of macaroni, 
serves no purpose other than to change its color, and is a poison which 
will kill. 

It is the duty of the court to give the act a fair and reasonable con- 
struction for the accomplishment of its object. That object is the 
exclusion from interstate commerce of food products so adulterated as 
to endanger health. And where, as hère, it clearly appears that a 
poisonous substance wholly foreign to the food product has been 
added to it solely to mislead and deceive, the court is under no duty 
to endeavor to protect the offender against loss from destruction of the 
adulterated article by indulging in hair-splitting spéculation as to 
whether the amount of poison used may possibly hâve been so nicely 
calculated as not to kill or be of immédiate serions in jury. With a 

•For other cases see same topic & § numbbk lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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portion of our population macaroni is a staple article of food, and 
under the évidence hère the cumulative effect of the poison in the sub- 
stance under examination would be injurious to health. 
htt there be a decree of condemnation and destruction. 



In re LENNOX et al. 
(District Court, D. Massachusetts. March 26, 1909.) 
Nos. 13,053, 13,157, 13,242. 
Bankbuptcy (§ 468*) — Adjudication in Involuntary Peocbedings — Rb- 

HEARINO. ' 

After ai>, adjudication of banlîruptcy has been affirmed by the Circ\iit 
Court of Appeals, and a mandate sent dowû, the District Court is with- 
out power to grant a rehearing on the ground that the appellate court 
erroneously Interpreted the record. 

[Ed. Note. — For other cases, see Banlsruptcy, Dec. DIg. § 468.*] 

In the matter bf Patrick tennox and others, bankrupts. On pétition 
for rehearing by alleged bankrupt. Pétition denied. 

Brandeis, Dunbar & Nutter and Jeremiah Smith, Jr., for petitioning 
creditors. 

John P. Leahy, for Patrick L'ennox. 
Whipple, Sears & Ogden, for James Lennox. 

DODGE, District Judge. In thèse cases adjudication was ordered 
June 16, 1908. Upon appeals and writs of error the alleged bankrupt 
attempted to obtain a reversai of thèse orders in the Court of Appeals. 
The cases are now hère under mandates from that court, affirming the 
judgment of this court and commanding that such further proceedings 
be had hère in conformity with the judgment of the Court of Appeals, 
as according to right and justice and the laws of the United States 
ought to be had, the writs of error or appeals notwithstanding. 

The bankrupt now asks a rehearing in this court, and sets forth as 
the ground of his application that the record in thèse cases was, with- 
out fault on his part, erroneously interpreted by the Court of Appeals 
and the dismissal of the appeals and writs of error based upon such er- 
roneous interprétation. 

The application is one which this court cannot entertain. The mer- 
its of the question which the petitioner seeks to reopen hâve been set- 
tled by the appellate court. Now that they hâve been thus settled this 
court is without power to re-examine them. However unlimited its 
power to permit a rehearing while the case was originally before it and 
nothing had yet been established for its guidance by any higher court, 
the proceedings which it can now take in the case are defined by the 
mandate, and do not include any re-examination of questions with 
which an appellate court has dealt. S^nford Fork, etc., Co., Petitioner, 
160 U. S. 247, 16 Sup. Ct. 291, 40 L. Ed. 414; Re Potts, 166 U. S. 263, 
267, 17 Sup. Ct. 520, 41 L. Ed. 994. _ It appears from the pétition that 
the bankrupt has made an application to the Suprême Court of the 

♦For other cases Bee same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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United States for certiorari to the Court of Appeals, and that his ap- 
plication has been denied. The Suprême Court, also, is therefore to be 
regarded as having passed upon the question of adjudication. Burget 
V. Robinson, 123 Fed. 262, 266, 59 C. C. A. 260. It is not for this court 
to say that either the Suprême Court or the Court of Appeals in reach- 
ing its resuit interpreted the record before it erroneously. If there was 
any ambiguity in the wording of issues submitted to the jury at the 
trial hère, the bankrupt should hâve taken steps for its correction either 
in this court or in the Court of Appeals before the final judgment there. 
No such -attempt was made, and he cannot now set up any such al- 
leged ambiguity. 

The pétition must be denied. 



UNITEB STATBS y. JOHNSON. 
(Circuit Court, D. Kansas, Firet Division, Deeemter 18, 1908.) 

No. 8,700. 

Alieîms (§ 67*) — ^Natijealization — .TBiiismcTioN of Courts. 

Under Naturalization Act June 29, 1006, e. 3592, §' 3, 34 Stat. 596 (U. S. 
Comp. St. Supp. 1909, p. 478), which provides that "t!ie naturalization ,1u- 
rlsdietlon of ail courts herein speoifled, state, territorial and fédéral, shall 
extend only to aliens résident within the respective .judlcial districts of 
such courts," a district court of the state of Kausas has .lurisdlctlon to 
naturalize aliens résident in the county where it is sittiug on]y, its terri- 
torial .l'urisdiction while so sitting belng restricted to that county by Dass- 
ler's Gen. St. Kan. 1905, § 2010. 

[Ed. Note.- — Foi other cases, see Aliens, Dec. Dig. § 67.*] 

In Equity. Suit by the United States against Charles Peter John- 
son. Decree for complainant. 

H. J. Bone, U. S. Atty., and Milton M. Dearing, Sp. Asst. U. S. Atty. 
Godard & Valentine, for défendant. 

PHILLIPS, District Judge. This is a bill to vacate the judgment of 
the district court of Clay county, state of Kansas, rendered on the 6th 
day of March, 1907, adjudging the défendant a naturalized citizen of 
the United States. The valiclity of the judgment is assailed on the 
ground that at the time the défendant filed his pétition for naturaliza- 
tion he was a résident of Riley county, Kan., and not of Clay county, 
both counties, however, being in the same judicial district. 

The question, therefore, presented for décision in this and other 
cases similarly situated submitted at this term of court is whether or 
not under the naturahzation act (Act June 29, 190r,, c. 3592, 34 Stat. 
596 ru. S. Comp. St. Supp. 1907, p. 420; Supp. 1909, p. 477]) an alien 
residing in one county can be naturalized by the decree of a district 
court sitting in another county of the same judicial district in the state 
of Kansas. Under Rev. St. U. S. 1878, tit. 30, p. 378, the only require- 
ment was that: 

"An alien may be admitted to become a citizen of the United States In the 
following manner, and not otherwise: First, he shall déclare on oath, before 

For other cases see same tople & % kumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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a Circuit or District Court of the United States, or a district or Suprême 
Court of the Territories, or a court of record of auy of tlie States having com- 
mon-law jurisdiction, and a seal and clerk, two years, at least, prior to hiis 
admission," etc. 

"Second, he shall at the time of liis application to be admitted, déclare on 
oath, before some one of the courts abore specified, that he will support the 
Constitution of the United States," etc. 

— from which it will be observed that there was nothing definite as to 
the venue of the application. 

In view of the many abuses and impositions practiced by which unde- 
servers obtained frorti the various courts certificates of naturalization, 
and the difficulty of ascertaining on inquiry the domicile of the appli- 
cant and his witnesses, the présent act was made more spécifie. It dé- 
clares : 

"That exclusive jurisdiction to naturalize aliens as citizens of the United 
States is hereby conferred upon the following specified courts : 

"United States Circuit and District courts, * * * aiso al! courts of rec- 
ord in any State or terrltory now existing, or which may hereafter be created, 
having a seal, a clerk, and jurisdiction in actions at law or equity, or law 
and equity, in which the amount in controversy is unlimited. 

"That naturalization jurisdiction of ail courts herein specified, Btate, terri- 
torial, aiid fédéral, shall extend only to such aliens résident within the re- 
spective judlcial districts of such courts." 

So we are referred to the laws of the state of Kansas defining the 
jurisdiction of state courts. The Constitution of Kansas (art. 3, par. 
148) déclares that : 

"The judlcial power of thls state shall be vested in a Suprême Court, dis- 
trict courts, probate courts, justices of the peace, and such other courts, in- 
ferior to the Suprême Court as may be provided by law; and ail courts of 
record shall hâve a seal to be used in the authentlcatlon of ail process." 

Turning to the statutes of the state (St. 1905, § 2010, p. 437 [Dass- 
1er]), we find under the head of "Jurisdiction:" 

"There shall be in each county organized for judlcial purposes, a dis- 
trict court, which shall be a court of record, and shall hâve gênerai original 
jurisdiction of ail matters, bo'th civil and criminal (not otherwise provided 
by law) and jurisdiction in cases of appeal and error from ail inferior courts 
and tribunals, and shall hâve a gênerai supervision and control of ail such 
inferior courts and tribunals, to prevent and correct errors and abuses." 

While the state is dividedinto judicial districts for convenience, in 
which a district judge is elected, it is quite obvious that the district 
court for judicial purposes exists in each county as such of the judi- 
cial district. The powers and functions exercised by the court as such 
are limited to matters of jurisdiction within the venue of the county — 
that is, over persons and subjects — matter within the county, and not 
outside of its territorial limits, except in cases otherwise specially pro- 
vided for. When sitting in a particular county, it is as a district court 
of that county, and not of the judicial district over which the judge is 
elected. The clear import, it seems to me, of the provision of the 
naturalization act, "that the naturalization jurisdiction of ail courts 
herein specified, state, territorial and fédéral, shall extend only to 
aHens résident within the respective judicial districts of such courts," 
is that the alien applicant shall réside in the county where the district 
court acting on the application is held. This view best accords with the 
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remédiai policy of the présent law that for purposes of inspection by 
the bureau of immigration and naturalization into the grant of certlfi- 
cates of naturalization the record thereof may point to the résidence 
of the party as of the county where the certifiicate has been granted, 
and where the public and parties interested may be expected to take no- 
tice of the records of the district court having jurisdiction over the 
person as well as the subject-matter. 

It results that a decree canceling the certificate of naturalization in 
this case must be made. 



PARK & POLLARD OO. v. KELLERSTRASS et al. 
(Circuit Court, W. D. Missouri, W. D. June 3, 1910.) 

COFYBIGHTS (§ 85*) — INFBINGEMENT — IN.JUXCTION. 

Where a publication by doi'eptlant contains matter wliich Infvinges a 
copyright of complainant Intermlngled with other matter which does not, 
the entire publication may be enjoined, leaving it to défendant to apply 
for a modilication of the injunction after he has ellmlnated the objection- 
able matter. 

[Ed. Note. — For other case.s, see Copyrights, Cent Dig. § 78; Dec. Dlg. 
§ 85.*] 

In Equity. Suit by the Park & Pollard Company against Ernest 
Kellerstrass and the Fidelity Printing Company. On motion for pre- 
liminary injunction. Motion granted. 

Alfred B. White, Inghram D. Hook, and Arthur H. Morse, for com- 
plainant. 

Warner, Dean, McLeod & Timmonds, for défendants. 

PHILIPS, District Judge. This is a bill in equity praying for a tem- 
porary and permanent injunction against the défendants from printing, 
publishing, advertising, and distributing, either by mail or gift, certain 
books or pamphlets entitled "The Kellerstrass Way of Raising Poul- 
try." The one marked "Exhibit E" was published in 1909, and the 
other, "Exhibit F," was published in 1910. The complainant, a cor- 
poration, for many years had been engaged in the manufacture and sale 
of poultry feeds, and poultrymen's supplies, in the state of Massachu- 
setts, and in the study, care, f eeding, and raising of poultry, and during 
the years 1906, 1907, 1908, 1909, and finally in 1910, had'issued books 
designated as "The Park & Pollard Year Book," "Year Book & Alma- 
nac," and "The Park & Pollard Company, Boston, Mass.," which had 
been copyrighted pursuant to law. The bill charges that the défendant 
Kellerstrass, engaged in the business of raising a like high class of 
chickens and pursuing methods for their care and cultivation in Jack- 
son County, Mo., had, through the défendant Fidelity Printing Compa- 
ny, caused to be printed for him the book in 1909, "Exhibit E" of the 
complaint, entitled "The Kellerstrass Way of Raising Poultry," and 
in 1910 a book or pamphlet with like title, which the défendant Keller- 
strass used for exploiting his business and for sale and distribution. 
The bill charges that said books or pamphlets so printed, published, 
and distributed by the défendants weie and are an invasion and in- 
f ringement of complainant's said copyright. 

*For other cases see same topic & S numbbh in Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexes 
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rhe défendant Kellerstrass on the hearing of the application for 
a temporary injunction presented his affidavit, in effect, admitting that 
thesaid book issued in 1909 contained matter constituting an invasion 
of the complainant's copyright, and that, on discovering the Same, he 
ceased said pubhcation or distribution or use of said book, and has 
destroyed ail the copies thereof remaining vmdistributed, and that the 
plates for printing the same had been broken up or recast for other 
purposes, but dénies that the "Exhibit F," printed, published, and ais- 
tributed and used for the year 1910, in any wise constitutes an invasion 
or infringement of the complainant's said copyrighted book ; and as- 
serts that it is the sole intellectual production of the défendant Keller- 
strass based upon his personal expérience, observation, and original 
suggestion. In view, how^ever, of the manifest piracy in his antécé- 
dent book of 1909 from the complainant's antécédent production, the 
conclusion is irrésistible that in preparing and constructing his last 
book of 1910, even if he did not hâve the complainant's book présent 
before him, its matter, arrangement, and suggestions were présent in 
jiis mind. 

While it is to be conceded to the défendants that there is much more 
in the book or pamphlet gotten up by them for the year 1910 that in 
no wise interfères with or appropriâtes the conceptions and suggestions 
contained in the complainant's book, yet a comparison of certain parts 
of the two books in question clearly demonstrates the fact that the au- 
thor of the défendants' book bas in some instances appropriated the 
language, ipissimis verbis, of the complainant's book, and in other in- 
stances has appropriated the thought and suggestions of the complaîn- 
ant after such a fashion as to leave little doubt that it was imitative, and 
with studied effort, by transposition and rearrangement, he has sought 
to conceal the fact of such imitation and appropriation. 

While the restraining order can only apply to the portions of the 
book which constitute piracy or invasion of the complainant's copy- 
right, and should only operate upon the forbidden matter, yet, as what 
is permissible and what is improper are so interwoven and combined 
in one and the same book that the défendant without élimination can- 
not use or employ what is his own without employing and using that 
which is not, he ought not at this juncture to exact of the court the 
task of such séparation so as to relieve him therefrom. When he shall 
hâve made the proper, complète, erasures, he can then be heard as to a 
modiiîcatiôn or restriction of the decree. In view of the statement 
made by the défendant Kellerstrass in his affidavit, presented on this 
hearing, that he has abandoned the publication, distribution, or use of 
the book, "Exhibit E," published in 1909, and that the type and matrices 
for printing the same hâve been destroyed, and therefore there is no 
injury therefrom threatened, the restraining order as to that is refused, 
but is granted as to "Exhibit F," the book published in the year 1910. 

NOTE. See following anthorities : Myers v. Callaghan (C. C.) 5 Fed. 726; 
Callagliau v. Myers, 128 V. S. 617, 9 Sup. Ct. 177, 32 L. Ed. 547; Banks 
hnw rub. Co. V. Lawyei-s Co-Op., 169 Fed. 386-390. 94 0. C. A. 642; West 
Publishii'g Co. v. Edward Thompson Co. (O. C.) 160 Fed. 833-8Ô4; Drone ob 
Copyrights, p. 385. 
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r.EWIS V. NEW YORK LIFE INS. CO. 

(Circuit Court of Appeals, Tliird Circuit. October 3, 1910.) 

Ko. 22, Jlarcli Term, l'JlO. 

1. I>'SUBANCE (§ 249*) — Action by Iïolder of Life Policy for Beeach ob 

CONTRACT— PLEADING. 

AVliere iilaiiitiff, who was the holder of a life insurance policy issued 
by détendant, by tbe ternis of wbich lie wa.s entitled to borrow from de- 
fendant a certîiin .sum on tlie security of tbe policy, sncli suiu having 
relation to tbe aniount of premiums paid, alleged in bis statement of 
claim that défendant had refused to niake hbn a loan for the full aniount 
to which he was entitled, and prayed judgnient for damages, and fnr- 
ther alleged facts sbowing that défendant was désirons that he should 
keep the policy In force, sucb allégations were in affirniance of the con- 
tract, and did not entitle him to recover back the premiums paid as ou 
a répudiation of it for the alleged breach. 

[Ed. Note. — For other cases, see Inssuranee, Dec. Dig. § 249.*] 

2. Insurance (§ 248*) — Rescission of Life Insurance Conteact— Breaoh of 

Ageeement to Make IjOan — Subsidiary Covenant. 

A provision in a life insurance policy giving the insured the right to 
borrow money from the Insurer on the security of the policy in progres- 
sive suins as the policy aged is not an indivisible part of tbe contract, 
but créâtes a subsldiary or collatéral contract, a breach of which eau be 
compensated in damages; and such a breach by the insurer is not a 
répudiation of the contract for insurance, wbich entitles the insured to 
rescind and recover the premiums paid. 

[Ed. Note.^For other cases, see Insurance, Dec. Dig. § 248.*] 

3. Insurance (§ 248*) — Rescision op Life Insurance Conteact— Riqiit of 

Insured— Stei's Taken to Avoid. 

Plaintiff held a life insurance policy issued by défendant, which gave 
him the right to a loan from défendant on signing an application therefor 
piedging the policy as security. Plaintiff had borrowed a portion of tbe 
amount to wbich he was entitled ; but, desiring the remiiinder, be wrote 
défendant In New York, denianding the same. The letter would not reach 
défendant until the next day, but on the niorning of the second day, no 
answer having been received, plaintiff conimenced an action to rescind 
the contract on the ground of the alleged breach of the agreemeut by de- 
fendant. Held that, coneeding that the refusai by défendant to make the 
increased loan would afford ground for rescission, it c-ould not be charged 
with default because of its failure to answer witliin the time allowed. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 248.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Action by Daniel C. Eewis against the New York Life Insurance 
Company. Judgment for défendant, and plaintiiï brings error. Af- 
firmed. 

For opinion below, see 173 Fed. 1009. 

Reynolds D. Brown, for plaintiff in error. 
Arthur G. Dickson, for défendant in error. 

Before LANNING, Circuit Judge, and lîRADFORD and ARCH- 
BALD, District Judgcs. 

•For other cases £«e same topic & 5 nu,mi3ki! in Doe. & Am. Digs. 1907 to date, & Rep'r Indexes 
181 F.— 28 
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ARCHBALD, District Judge. The plaintiff was insured in tlie de- 
fendant Company for $30,800 on the ordinary life 20-year standard 
accumulation plan, by a policy bearing date July 12, 1904, and con- 
taining a provision for a cash loan, the right to which, as lie claims, 
he was not permitted to enjoy. And the company, according to this, 
having broken their contract, this action was brought to recover the 
damages. The clause of the policy which was relied on is as follows : 

"The insured may obtain cash loans on the sole seenrity of this policy, on 
written request, at any tinie after It has been in force two full years. if pre- 
mlums are duly paid to the anniversary of the insnranee next succeeding the 
date after the loan may be obtained. The Insnred shall pledge this policy 
and its accumulations as collatéral seeurlty for such loans, in aecordance 
with the terms contained in the eompany's then existing form of policy loan 
agreemeut. The amount of loan available at any time is stated in the table 
on the second page, and Includes loans then unpaid. Interest wlll le at the 
rate of flve (5) per cent, per annum, payable in advance to the next anniver- 
sary, and anuually in advance on that date and thereafter." 

By the table which is there ref erred to, the insured, after four years, 
was entitled to borrow $1,940; and in part availing himself of this, 
on March 18, 1908, the plaintifï had secured $1,300, which was ail 
that he required at the time, but was $640 less than he was privileged 
to borrow. A year later, however, the last of May, 1909, not being 
satisfied with the policy because of the def erred dividend arrangement, 
he made up his mind to change; but, there being no provision in the 
policy for a cash surrender value, he decided to realize on it, by bor- 
rowing up to the limit and then letting the policy lapse, and he accord- 
ingly applied to the company through the agency at Philadelphia for 
a further loan upon it. The représentatives of the company, to whom 
he applied, being made aware of his purpose, endeavored to dissuade 
him, and suggested without success that he take a new form of policy, 
with regard to which there were some negotiations. The policy, on 
account of the existing loan, being in the possession of the company 
in New York, the additional amount to which he was entitled was not 
known to him, and in the course of his interviews with the Philadel- 
phia agents he was advised that, on July 13, 1909, after the payment 
of his next premium, amounting to $960, he would be entitled to a 
loan of $2,556, or $1,256 more than he then had; it being stated to 
him that iuntil then the policy had no further loanable value. Having 
ot tained a copy of the policy, however, he discovered that this was 
not so, and that he had been entitled ail along to $1,940, or $640 more 
than he had received, and he thereupon made a demand by letter, July 
7, for this further accommodation. But on July 9, two days later, 
having obtained no reply, and there being but tliree days until the next 
premium was due, he began this action. At the trial the plaintiff, up- 
on this showing, was allowed a verdict of $640, the différence between 
the loan which he had and $1,940, the amount which he had a right 
to. Not content with this, however, he claimed the full amount of 
the premiums paid, on the basis that there was a breach of the policy, 
which justified a rescission and authorized a recoverj' of everything 
that had been paid under it. , And, this being denied him, the case is 
brought hère for considération. 
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The plaintiff in his statement of daim déclares for damages for a 
breach of the agreement to loan him the amount he was entitled to, 
which affirms the contract, and net for the premiums paid, which ré- 
pudiâtes it ; the one cause of action being distinctly différent f rom the 
other. American Life Ins. Co. v. Shuîtz, 82 Pa. 46. This appears by 
the ad damnum clause, where in conclusion it is declared : 

"Wherefore the plaintiff claims damages from the défendant in the siim of 
$6,000, at which sum the plaintifl: estimâtes the damages which he has suf- 
fered by reason of the willful failure and refusai on the part of the défend- 
ant Company to comply with the terms of the policy aforesald." 

It is true that, leading up to this, after setting out the facts substan- 
tially as they are given above, it is averred that, receiving no further 
reply from the company to his written request for a loan on July 7, 
he notified them on July 9, through his counsel, that he treated their 
refusai to make the loan as a breaCh of the entire contract, and that 
he was not willing in conséquence to continue paying the premiums, 
which, so far as it goes, may seem to be a répudiation of the policy. 
But it is also further averred that, as he believes, it was the sole pur- 
pose of the Company, in declining the loan and prolonging negotia- 
tions, to induce him to renew the poHcy, by paying the premium to 
corne due July 12, which négatives any intent on the part of the 
company to abrogate the policy, or no longer be bound by it, and, on 
the contrary, expressly affirms their désire to keep on with it, in con- 
firmation of which it is stated that the plaintiff was assured by the 
représentatives of the company, at Philadelphia, that, upon payment 
of the next annual premium, he would be entitled to a loan of $2,556, 
or $1,256 more than he then had; the only différence between the 
parties thus being that he claimed the right to $640 more at once, be- 
fore the next premium was due, and that the company did not imme- 
diately fall in with this. And the damages claimed, on the strength 
of thèse averments, being those sustained by the refusai of the com- 
pany to make the additional loan, whatever might otherwise hâve been 
made out of the facts stated, the action cannot be regarded as pro- 
ceeding for anything outside of that. Thèse damages consisted in the 
différence between the loan which the plaintiff had obtained, and the 
loan which, by the terms of the policy, he was entitled to, which the 
company, in disregard of their agreement, refused to allow him, 
amounting to $640, the judgment which he recovered. And, having 
thus got ail that he declared for, there was no error in holding him 
down to it. 

But not to décide the case on a question of pleading, and assuming 
that the liability of the company for the premiums paid, based on a 
rescission of the policy, was open for détermination, the plaintiff 
shows no cause of action beyond that which was allowed him. The 
right to rescind and recover the premiums paid was not justified by 
the refusai of the company to loan the additional amount named in 
the policy. The right to rescind is an extrême right, and it is not every 
breach of contract that warrants its exercise. It exists, however, 
where the contract is entire, and either in time or manner of perform- 
ance is broken by either party from the outstart. Norrhigton v. Wright, 
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115 Ù. S. 188, 6 Sup. et. 12, 29 L,. Ed. 366; Bowes v. Shand, L. R. 3 
App. Cases, 455 ; Pope v. Porter, 102 N. Y. 366, 7 N. E. 304. But 
where the contract, if divisible, or even if indivisible, is made up of sev- 
eral distinct and similar acts, to be separately and successively per- 
formed, the right to rescind, according to some of the authorities, dé- 
pends on whether the conduct of the party in default is such as évinces 
an intent to abandon the contract, or no longer be bound by its terms. 
Mersey v. Naylor, L. R. 9 App. Cases, 244; Blackburn v. Reilly, 47 
N. J. Law, 2S/0, 1 Atl. 27, 54 Am. Rep. 159; Harding v. York Knit- 
ting Mills (C. C.) 142 Fed. 228'. But never does the failure to perform 
afford ground for rescission, unless it be such as to defeat the object 
of- the contract, and not simply go to a subsidiary part of it, which 
can be fully compensated in damages. 9 Cyc. 635, 650; 24 Am. 
&:Eng. Encyc. Law (2d Ed.) 644. As is said in Weintz v. Hafner, 78 
111. 27 : 

"For partial dereliction and noncompl lance in matters not neeessarily of 
flrst importance to the aocomplisliment of the object of the contract, the party 
in.pu-ed must still seek hls remedy upou the stipulations of the contract it- 
self." 

Or, as is put in City of Elgin v. Joslyn, 136 111. 525, 26 N. E. 1090:' 

"A slight or partial tieglect to observe some of the terms or conditions of a 
contract willnot justify a rescission or abandonment." 

It is ohly where the ' breach goes to that which is vital that this 
course is opèn. But, if that be so, the plaintiff had no right to throw 
up the policy and sue for the premiums simply because the company 
failed to honor, offhand, the additional loan required of them. The re- 
fusai, under the circumstances, cannot be said to hâve evinced an in- 
tent not to be bound by or live up to the terms of the contract, if that 
is the criterion. Indeed, it is a question whether, rightly considered, 
there was a refusai at ail ; the plaintiff not having given time for it. 
And much less can it be said that, the company having broken one 
part of the contract, there was no assurance that they would regard 
the rest of it, which magnifies the breach out of ail proportion to its 
real significance. The fact is that the agreement for a loan was mere- 
ly subsidiary to the main purpose of the policy, which was to insure 
the plaintifï for the benefit of the party designated; the right to a 
progressive loan as the policy aged, being an accommodation altogeth- 
er secondary and subordinate, valuable, no doubt, but not vital. 

It certainly was no more important than the right, under certain 
conditions, to a paid-up policy ; and yet it has been held, in numerous 
cases, that the breach of this provision does not entitle the insured to 
recover the premiums paid as upon a rescission. Watts v. Phœnix 
Mut. Life Ins. Co., 16 Blatchf. 228, Fed. Cas. No. 17,294; Phœnix 
Mut. Life Ins. Co. v. Baker, 85 111. 410; Rumbold v. Penn. Mut. Life 
Ins. Co., 7 Mo. App. 71; Union Central Life Ins. Co. v. McHugh, 
7 Neb. 66 ; Insurance Co. v. Matthews, 8 Lea (Tenn.) 499. And the 
same ruling ^yas made with regard to the refusai to permit a change 
of the beneficiary. Harris v. Scrivener (Tex. Civ. App.) 78 S- W. 7Ô5, 
And the failure to return a ixirt of the premiums, as agreed in the 
policy. Insurance Co. v. Heidel, 8 Lea (Tenn.) 488. It is true that, 
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în each of thèse cases, the action was for damages for a breach of the 
contract, and not in terms for the premiums. But it was held in each, 
which is the significant thing, that the premiums were not a measure 
of the damages. 

The case of N. Y. Life Ins. Co. v. Pope, 68 S. W. 851, 24 Ky. Law 
Rep. 485, is also in point the suit there being for a rescission and a re- 
covery of the premiums, on the ground that there had been a refusai 
of a loan by the company, in violation of the policy; but it was held 
that the plaintiff was only entitled to damages. It is true that, in Key 
V. Insurance Co., 107 lowa, 446, 78 N. W. 68, the policy holder, on 
the refusai of a loan, was allowed to rescind and recover the premi- 
ums. But, as an inducement to take eut the policy, there had been 
an express agreement in that case to make a loan on certain personal 
property, with the policy as collatéral ; and this being the inducement 
which moved the plaintiff to insure, the refusai went directly to the 
considération. The case is thus to be distinguished from the ordinary 
one, where, as hère, the agreement for a loan is merely an incident; 
the opportunity afforded by it not being the moving cause for taking 
out the policy. And, except as so distinguished, the case does not 
meet with our approval. 

It is urged, however, that this court, in Suprême Council v. Black, 
123 Fed. 650, 59 C. C. A. 414, sustained'the right to rescind and re- 
cover back the premiums where there bas been a breach of the insur- 
ance contract. But the attempt there was to eut down the policy, by 
an amendment of the by-laws, from $5,000 to $2,000; the company 
deciding that this was the highest amount for which thereafter a poli- 
cy should issue. This, as was said of a similar attempt in Becker v. 
Berlin Ben. Soc., 144 Pa. 232, 22 Atl. 699, 27 Am. St. Rep. 624, was 
a répudiation, pure and simple, there being an entire abrogation of 
the existing policy, and the substitution of another and very différent 
one; the amount of insurance being reduced over one-half from that 
on which the insured had been paying premiums. Going as this did 
to the root of the contract, the insured was not obliged to submit, but 
had the right, as it was held, to rescind and sue for what he had paid 
on it. It is not at ail like the présent case, where, if there was any 
breach, it was merely of a minor feature. 

But, assuming that the plaintiff, for the refusai of a loan, was en- 
titled to rescind, he did not, in our judgment, put matters in shape to 
do so. The written request for the loan, which was required by the 
policy, was not made until July 7, and was not received by the com- 
pany, at the home office in New York, where the policy was in pledge 
for the existing loan of $1,300, until the day following ; and before 
a reply, in the reasonable course of events, could be made to it, the 
plaintiff, the next morning, July 9, appeared at the branch office in 
Philadelphia, where he had filed his request, and peremptorily de- 
manded his money. And, upon being advised that no reply had as 
yet been received, he went off and at once brought suit, charging the 
company with having broken the agreement. But, according to the 
terms of the policy, in order to lay grounds for a loan, the plaintiff 
had not only to make a written request, as he did, but he had also to 
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sign a loan agreement, pledging tlie policy, and obligating hîmself, as 
therein provided. He may hâve been dépendent on the company for 
the form of this agreement; but, without waiting or asking for that, 
two days after his request was made, the présent suit was instituted. 
The right to a loan was not like money in the bank to be demanded 
over the counter. Not only were there certain formalities to be ob- 
served, as just stated, but, the question of a loan having to be referred 
to the officers of the company in New York, the représentatives in the 
Philadelphia ofiîce having apparently no authority over it, a reasonable 
time had necessarily to elapse, after the request was sent in, before a 
response could be expected, and until it had passed, which certainly 
was not the case when suit was brought, it cannot be said that the 
company was in default, or that the agreement had been broken. 

It is true that the plaintiff began moving for a loan the latter part 
of May, and had been told, as we hâve seen, by the représentatives of 
the company at Philadelphia, that he was not entitled to any more 
than he had secured until after the payment of the next premium: 
But the facts show that he did not rest on this. Nor is it to be treated 
the same as if, after due application, there had been an express déniai 
by the company. Having procured a copy of thq policy on June 23 
and consulted with his coiinsel, it was plainly to be seen that he 
was entitled to $640-above what he had borrowed, and he accordingly 
made demand for it. But he still waited eight days, until July 7, 
after he had returned from his vacation; and if he had the right to 
put the matter off in this way, for his own convenience, he cannot 
blâme the company for the predicament in which he found himself by 
reason of the time for his next premium having meantime run against 
him. And neither had he a right to hold the company as for a breach, 
two days after he made his demand, because of there being only three 
days left to the life of his policy. 

It is urg-ed, as bearing on the right to rescind and recover the premi- 
ums, that there was no offer by the plaintiff, either before suit or aft- 
erwards, to repay the $1,300> which he had borrowed; also, that there 
was no offer to ad just or make allowance for the protection which he 
had enjoyed during the period for which the policy had been carried. 
This was exacted in Lovell v. Insurance Co., 111 U. S. 264, 4 Sup. 
Ct. 390, 28 Iv. Ed. 423. But the necessity for it was denied by this 
court in Suprême Council v. Black, 123 Fed. 650, 59 C. C. A. 414. 
And, not being essential to the case, we do not undertake to dispose 
of it. Without regard to anything that is so sug<ïested, it is clear, for 
the reasons already given, that the plaintiff got ail that he was entitled 
to in the $610 which he recovered. 

The judgment is affirmed. 
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THE PEESIAK 

THE HESPEKIDES. 

(Circuit Court of Appeals, Second Circuit. August 11, 1910.) 

Nos. 2G0, 2G7. 

1. CoLI,lSIO^' (S SO'*) — Navigation ix Fo<: — AxciroRiNG in Faikway. 

Wlseii dense fog obs^cures si watorv,-;iv tlirougU wliich tliere is a well- 
deflned track for moviiig vc^sels. i)ru<leii(e requires yokhoIs tlien moving 
thereiu 1o continue witli extrême caution, (ivailins of sucli sights and 
sounds as they can make ont till tliey reacli soine ancliorage to wliicli they 
can witlidraw from tlie regular track, ieaving tlie tliorougbfare unob- 
structed by their pi'esence. 

[Ed. Note. — For other cases, see Collisiou, Cent Dig. §§ 152-155; Dec. 
Dig. § 80.*] 

2. Collision (§ 83*) — Moving and Anchoeed Steamships — Foa. 

A collision occurred at niglit in a dense fog off tbe Massachusetts coast 
a short distance to the nortli of the northern entrance to Pollock Rip Slue 
between the steamship Persian going northward and tbe steamship Hes- 
perides, which had anchored on account of the fog. The fairvvay for deep- 
draft vessels navigatlng up and down this part of the coa.st lies for miles 
through dangerous shoals and bas been charted and marked by the gov- 
ernment by lightships and buoys. From the Pollock Kip Shoals Light- 
ship, which was a half mile or more to the northward of the place of 
collision, the range is straight to the southward through the slue for 4l{. 
miles to the Pollock Rjp Eightshlp, marked at intervais of 1% miles by 
Wbistliiig Buoy No. 2 and Bell Buoy No. 1, and the prépondérance of évi- 
dence showed that the Ilesperides was anchored directly In tbis range, 
which vessels in a fog foUow by compass between the two lightships. Tlie 
Persian stopped on heariiig the fog bell of the Hesperides, but on seeing 
a light on the stai-lxiard bow the master assumed that it was on a small 
vessel, starboarded the helni, and proceeded at greater speed directly 
toward the Hesperides, whose stern light was then seen on the port bow, 
but too late to avoid collision. Held. that the Hesperides was in fault for 
anchorlng in the dense fog in the fairway, which was constantly used by 
otlier vessels wben there was open sea to the east of her; that the Persian 
■was also in fault for not navigatlng with greater caution after hearing tbe 
fog bell of the other vessel. 

[Ed. Note. — For other cases, see Collision, Oent. Dig. §§ 156, 167, 175; 
Dec. Dig. § S3.*] 

Appeal from tbe District Court of the United States for the South- 
ern District of New York. 

Suits in admiralty by the British & South American Steam Naviga- 
tion Company, Limited, as owner of the steamship Hesperides, against 
the steamship Persian, and by the Miners' & Merchants' Transporta- 
tion Company, as owner of the steamship Persian, against the steam- 
ship Hesperides. Cross-suits for collision. Decrees in favor of the 
Hesperides (159 Fed. 788), and the owner of the Persian appeals. Re- 
versed. 

This cause cornes hère upon appeal from decrees of the District 
Court, Southern District of New York, holding the steamship Persian 
solely in fault for a collision with the steamer Hesperides, which took 
place in a dense fog, on the night of June 29, 1907, near the northern 
entrance of Pollock Rip Slue, ofif Monomoy Island, on the coast of 

*For other caaes see same topio & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Massachusetts. Both vessels were damaged, and cross-Iibek werc filed. 
The opinion of the (Hstrict judge will be found in 159 Fed. ^88. 

Wheeler, Cortis & Haight and Daniel H. Haync, for appcllant. 
Convers and Kirlin, for appellee. 

Before LACOMEE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The gênerai facts are succinctly stated 
in the following excerpts from the opinion of the district judge, it 
being prèmised that at Pollock Rip Ligbtship the course of vessels 
bound up or down the coast makes an abrupt turn of about 90° : 

"At the Southern eutrance to Polloek Rip Slue is statloned the PoUoeJc 
Rlp Light Vcssel. From this lisht vessel to the northward at intervais of 
about a mile and a hnlf apart are stationed first Bell Buoy No. 1. the 
Whistllng Buoy No. 2, and then the Pollock Rip Shoals Llght Vessel. There 
are shoals on each side of the line betweeu the Pollock Rip Llght Vessel 
and the Bell Buoy No. :l; on the course of the Pollock Bip Shoals Llghtship, 
there are no shoals to the eastward. AU the région to the eastward Is 
open océan. The Hesperides that night was bound from Boston to New- 
York. Shortly after passing Pollock Rip Shoals Light Vessel the fog became 
so dense that her pilot decided to anehor. * * * Two anchor lights were 
properly set, Indieating, under rule 2, a vessel more than 150 feet long at 
anchor, and a, fog bell was regularly sounded as required by rule 15, until 
the collision. There was a stroug southeast wind blowing, so that the Hes- 
perides lay heading generally towards the southeast. Whlle so lying at 
anchor the fog whistle of a steamer approaching from the south was hcard, 
and about ll:â6 p. m. the steamer Persian under way came into collision 
with the Hesperides, hitting her near the stem with the Persian's bow and 
causing damage to both vessels. 

"The Persian that night was bound from Philadelphia to Boston. Her 
witnesses state that she encountered thick fog before she reached the Pol- 
loek Hip Light Vessel. She passed near the light vessel and Bell Buoy No. 
1. lier captain testittes that shortly after passing the bell buoy she was 
put on a course N. B. by N. % ^- This course would take her about half 
a mile east of the Pollock Rip Shoals Llghtship. She was proceeding care- 
fully, stopping several times and then proceeding ahead slowly. She met 
and passed the steamer Whitney to the west of and before reaching the 
AVhlsrling Buoy No. 2. After passing the Whitney, and while the whistllng 
buoy was distlnctly heard to the eastward of the starboard side of the 
Persian, a bell of a vessel was reported by the lookout. ïlie engines were 
stopped. A white light was then reported on the starboard side of the Per- 
sian. The engines were immediately started and her wheel starboarded; 
the captain testifying that he supposed the light was on a schooner or small 
vessel and that he would pass the schooner on his starboard side. Immedi- 
ately a white light was reported on the port bow. Pereeiving that the two 
lights were anchor lights on a large vessel directly in front, the engines 
were ordered full speed astern, but almost immediately, pereeiving that the 
Persian still forged ahead, and that a collision was inévitable, the engines 
were ordered full speed ahead and the wheel put hard aport. This swung 
the Persian around so that with her port bow she struck the Hesperides a 
glaneing blow near the stem." 

The district judge held the Persian in fault because after the lookout 
reported the sound of the Hesperides' bell ahead she was not navigated 
with sufficient caution, in that her captain immediately assumed that 
the first light he saw was an anchor light on a schooner or smâll ves- 
sel and ordered the engines ahead to pass the supposed schooner on his 
starboard hand. The southeast wind swung the Hesperides towards 
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the northwest, so that the stern anchor light was further away than 
the bow light. The district judge found that: 

"For the captain to hâve assumed, on seeiiig one anchor light, that the 
vessel was a small one and to hâve instantly startecl ahead at increased 
sjteecl under a starboard helm, only changing the course enough to pnss a 
small vessel, was, in my opinion, not navigating with caution until danger 
of collision was over." 

He did not find the Persian guilty of faults charged in the libel, 
viz., proceeding at too high rate of speed in fog, not keeping a proper 
lookout, and failing to hear the bell of the Hesperides. The évidence 
did not sustain any such charges. That the speed of the Persian was 
moderate was manifest from the circumstances that between sighting 
the bow and the stern anchor Hghts there was time enough to starboard 
the helm, to put the engines in motion, and to get the steamer under 
stronger way than she already had while drifting under stopped en- 
gines. That an earher stroke of the bell was not heard is easily ac- 
counted for by the direction of the wind, possibly also the earlier stroke 
synchronized with a fog blast from the Persian's whistle. 

The district judge held the Hesperides free from fault. The gap 
indicated by asterisks in the first quotation, supra, from his opinion 
contains the following: 

"(After he decided to anchor) her pilot testified that he lieaded the steamer 
to the northeast aud proceeded in that direction for twenty-two mhuites 
imder a slow bell and then ancliored. lier exact situation, as afterwards 
aseertained, was about half a mile northwardly from the Whistling Kuoy 
No. 2." 

Elsewhere he finds that she was anchored at least half a mile to the 
eastward of the range from the Pollock Rip Light Vessel to the PoUock 
Rip Shoals Light Vessel ; that she was not anchored on any range, 
or in any fairway, but in the open océan. It will be most convenient 
first to consider the évidence touching the actual position of the Hes- 
perides as she lay at anchor. 

The testimony first to be considered is that given by those on board 
of the Hesperides. Her pilot, Quinn, testified that he passed the Pol- 
lock Rip Shoals Lightship on the starboard hand as near as it was 
safe to go, and laid the regular course S. by W. % W. (about S. S. 
W. by compass) intending to pass through the slue. There was a 
bank of fog ahead. He could not see Monomoy Light, or the Pollock 
Rip Lightship, or the gas buoy, or anything. He held his course for 
about a mile, when he ran into fog, at that time hearing the Whistlmg 
Buoy No. 2 broad on his port bow. This buoy lies about one-half 
mile to the eastward of the range between the two lightships. Consid- 
ering it dangerous to run any longer, he starboarded, changed direc- 
tion till he got the wind on his starboard bow, passing the buoy on his 
starboard an<l running on till about a mile from it, when he anchored 
at a place wliich he marked on the chart with an A. Moss, the captain, 
substantially corroborated this. He it is (not the pilot) who made the 
statement quoted by the district judge that the steamer ran 23 minutes 
to the northeast under a slow bell before anchoring. He said the 
whistling buoy was first heard a little on the starboard bow (the pilot 
put it broad on th.e port bow), explaining that it is a most difficult 
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thing to place and get the bearings of a sound in a fog ; that "if a 
dozen men would try to take the bearing of a sound in a fog it would 
not be alike — one would differ from another." 

Helby, the first officer, testified that after passing the lightship 
they altered the course to N. E. about 10:88 or 10:38 p. m., the buoy 
then being nearly ahead or a little on the port bow according to the 
sound, and kept on till 11 p. m., when they anchored, after going on 
the new course as he estimated about three miles. Shaw, the first offi- 
cer, did not corne on deck till they were about to anchor, was not 
there when they passed the lightship, and did not know when they 
changed the course. Ail this testimony as to place of anchorage is un- 
persuasive, it grossly exaggerates the distance run by the Hesperides 
on her new course; if she kept on for 32 minutes, as the captain tes- 
tified, or until she reached the point A marked by the pilot, she would 
hâve been far to the eastward of the whistling buoy, more than three- 
quarters of a mile from the range. The entire testimony of the un- 
prejudiced witnesses hereafter referred to flatly contradicts any such 
hypothesis. 

From the deck of the Hesperides we hâve aiso some testimony as to 
the depth of water at her anchorage. This, if clearly established, would 
be important, because the chart shows 6% fathoms on or near the; 
range where the appellants contend she lay and about 814 near the 
mark A. The weather conditions at the time would increase thèse 
figures about a fathom. It was the practice generally on the Hesperi- 
des to find the depth of water when she came to anchor in order to 
give the chief an idea of the depth ; that was the third officer's duty. 
Accordingly, Helby, the third officer, worked the sounding lead him- 
self just after she came to anchor. The marks (bits of bunting) on 
the lead Une were at 2, 3, 5, 7, 10, 13, 15, 17, and 20 fathoms. Be- 
tween 7 and 10 fathoms there were no marks at ail. One has to es- 
timate. Helby cast the line from the upper bridge. It was dark and 
foggy, and he determined the location between 7 and 10 with his hand 
and mouth. He says : 

"On account of the fog, belleving I had the wet, I felt down wlth my 
mouth to the wet and took the Une and judged accordingly." 

He found the wet between 7 and 10, close to 7, estimated it at 7I/3 
fathoms, and so entered it in a small mémorandum book which he 
carried in his pocket from which to record entries in the scrap log. 
Dispute arose as to this sounding, and there is no entry of it in the 
scrap log; the witness accepting the statements of the captain and 
pilot. The chief officer's log gives the depth 91/2 fathoms; the officiai 
log 9 fathoms. The chief officer's log was written up the afternoon 
succeeding the collision. Finding no sounding on the scrap log he 
asked the third mate, who kept it, "How many fathoms?" and he 
said, "71/2." He testified f urther : 

"I went and asked the captain how many fathoms of water we got, and 
he said, '9%.' I sald, 'ïhe (third) mate says he got ouiy 7V2' He said, 'yes.' 
And the pilot sald, 'There ought to be 10 hère, and we got &y-t fathoms.' " 

The captain's narrative is as f ollows : 

When about to anchor, "I asked the pilot: 'How much water hâve you 
got hère? Nine fathoms we ought to hâve.' And I sung out to the elnef 
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officer from the bridge telling him 9 fathoms of watcr. He sent the tbird 
officer to take soundings (vvho) reported 7»^. The pilot said: 'That Is non- 
sense; we must hâve at least 9 fathoms.' After the collision, * * * I 
took the lead Une and dropped It over the side and tooU the correct sound- 
ing myself, before the two pilots Quinn and Ilorton and the chlof engineer, 
and we got 9% fathoms of water. I took the sounding on the upper deck, 
the lower part of the bridge." 

Horton was the Hell-Gate pilot and Quinn's partner, who came on 
deck just as the collision occurred. The chief engineer who testified 
was not questioned on this point. Quinn and Horton corroborate 
the captain, although Quinn places the second sounding before the col- 
lision. They estimated the depth from the distance the 10-fathom 
mark was above the water. Horton says the sounding was taken by the 
third or fourth officer. Of thèse conflicting soundings it may be noted 
that one was taken by a person in the discharge of his routine duty, 
without any expectation as to what depth he would get, and the lo- 
cation of the wet was determined, as he said, in the only way it can be 
donc in the dark, by feeling with the hand and mouth. The other was 
taken after the collision by persons having a pre-conviction that it 
would show a certain depth, and the location of the wet was deter- 
mined by an estimate of the distance a bit of bunting, viewed from 
above, was above the surface of the water. The fog was apparently 
as thick and the light as obscure at the time of the collision as it was 
at the time of anchoring, but the pilot said they had a lantern over the 
side. 

There is also testimony from the deck of the Hesperides as to ob- 
servations taken the morning after the collision. Because of the 
change of the tide (and perhaps a shift of wind) she then headed N. 
N. E. and got under way under a port wheel which swung her off 
further to the eastward. Pilot Quinn testified that "when it cleared" 
the next morning, he made the whistling buoy by actual bearing S. 
^/2 W., having estimated it by sound the night before at about S. by 
W. % W. ; and that the Hesperides then lay almost exactly on the 
Une from the buoy to PoUock Rip Shoals Lightship. He testified : 

"I could see we were right on the Une between the two. I could see the 
buoys down below ; the bell buoy and the gas buoy and the Pollock Rip 
Lightship and the Whistling Buoy, and the Pollock Rip Shoals Lightship 
and also the red buoy No. 2." 

Had this panorama unfolded while the Hesperides was still riding 
at anchor, and had bearings been then noted, this évidence would be 
more important ; but such seems not to hâve been the case. The pilot 
does not say she was at anchor when he took the bearings, and the 
évidence of the captain indicates she was then under way. He was 
asked the question whether when he got under way the morning after 
the collision he saw the whistling buoy. He replied : 

"After we got under way In the morning It was not exactly clear, It was 
clear enough to get under way, and shortly after we got under way the 
chief officer reported the whistling buoy. We heard it before we saw it on 
the starboard bow, a little on the starboard bow. We were then steering 
south by east by compass; I think It was that. (Evidently the Hesperides 
had swung under the port wheel considerably to the eastward from her 
headlng at anchor of N. N. E.) The bearing of the sound was about south 
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by compass, on the starboard a little. We passed it (the bvioy) close on the 
port side. We could then see it. Wlthin half a minute after we heai'd the 
whlstle we saw tlie buoy in going aliead, around tlie sliip. We passed close 
to it, and could distluctly see it." 

Corroboration of this is found in the testimony of pilot Quinn touch- 
ing the movements of the steamer Silvia, which lay overnight well 
to the eastward of the PoUock Shoals Lightship : 

"She was coming in from tlie eastward. It cleared out where be was be- 
fore it did with me. He came to the lightship and passed me; circled right 
around me to anchor. He ran Into the fog and came back to the lightship, 
and then he turned around agaln, aud it cleared again wheu he got there; 
and I had started my anchor up and he was coming down on tliat course 
from one lightship to the other, and I steamed right ahead and got In ahead 
of him — ^we got under way before he got down to us." 

We are satisiled that the proof does net show that the location of 
the Hesperides while at anchor was taken by range that morning. 

We do not think it necessary to examine in détail the testimony as 
to the course of the Persian. After passing the bell buoy, she was 
headed a little to the eastward of the regular course for PoUock Rip 
Shoals Lightship to counteract the efïect of wind and tide which 
tended to carry her to the westward and to make a clearance for any 
vessel which might be encountered navigating in an opposite direc- 
tion. We prefer to take the position of the Persian at the time of 
collision, net from her witnesses, but from the independent testimony 
of those on the Whitney who passed her just before collision. 

Upon the disputed question as to the location of the Hesperides we 
are fortunate enough to hâve two independent groups of unprejudiced 
witnesses. The first of thèse came from the Hamburg-American Line 
steamer Silvia, She was bound from Boston to Baltimore. Fog set 
in, so she anchored for the night a mile and a half or more E. N. E. 
of Pollock Rip Shoals Lightship. In the morning at daylight she got 
under way and then saw the Hesperides at anchor. There is some 
dispute between her captain and second officer, and her pilot O'Brien, 
who is another partner of pilot Quinn. It will not be necessary to 
discuss their testimony in détail, because upon the argument counsel 
for the Hesperides submitted a fragment of chart on which he had 
indicated the locations testified to by différent witnesses. Upon this 
"G" is stated to be the "anchorage of the Hesperides as given by Ger- 
man witnesses," and G is substantially on the range between the two 
lightships. 

Finally we hâve, the testimony from the steamship Whitney. Her 
captain, who had held a master's certificate for 19 years, and during 
that entire time had been engaged in coast-wise navigation in ■ the vi- 
cinity of Boston and Pollock Rip, testified that he left Boston on 
June 29th bound for New York. In the vicinity of Pollock Rip Shoals 
Lightship they ran into a dense fog, picked up the lightship, and 
passed it on the starboard hand, very close, about 100 feet ofï. He 
took his departure about 11 :30 or 11 :35 p. m. from the lightship on 
their regular course S. S. W. The exact compass course to the Pol- 
lock Rip Lightship is S. by W. ^ W. He steered a quarter point 
more westerly because when they go into the slue in the night they 
go wéll to the westward of the bell buoy. He said: 
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"S. b. W., I tliink, would take our ship right to the west. of Pollock Rip 
Lightshlp. We wouUlii't cluuijïe our courHe at ail. We go iu there a hun- 
derd times in a yeur and we don't vary an inc:li from S. S. W. unless there 
Is a strong tlde running from tlie westward. Tlien we go soutli l:)y W. % W. 
(this is by our compass); ail ships' c<nupasses ave not alike. * * * By 
our compass we go in a thick fog a great many tlmes in a year, and we go 
S. S. W. and go just as near the lightship as we can get, and it will carry 
ns to the other lightship. We don't alter our course once in a dozen times, 
and I hâve run tiie Yale through there on the same courses." 

When about three-fourths of a mile beyond the Pollock Rip Shoals 
Lightship he heard the bell of a steamer. He thought at first it was 
on the starboard bow, slowed down, and stopped his engines, but 
soon discovered it was a little on the port bow, put his wheel hard over 
to port, and passed her very close. He estimated the distance at 200 
feet — could see her lights through the fog but not very distinctly. This 
vessel was pretty near the range line running between the two light- 
ships, on the direct track of ail vessels, very close to it. Before pass- 
ing this anchored steamer he had heard the whistle of another steamer 
which he took to be the Persian, because he knew she was due about 
that time and could tell most generally the whistles of the différent 
steamers he was familiar with. 

When he had got one-fourth mile, possibly one-half mile, beyond 
the anchored vessel, he passed this steainer on his port hand very 
close, could see her white lights, but not the colored lights. She was 
going very slow and stopped for him. He thought at the time that 
if she kept the course between the lightships she would be likely to run 
into the anchored vessel. 

O'Donnell, chief officer of the Whitney, was on watch in the pilot 
house with the captain. He testified that, dense fog having set in, 
they passed close to the Pollock Rip Shoals Lightship (on their star- 
board side) so as to get a departure to go down to the other lightship ; 
he did not remember whether the course was S. S. W. or S. by W. }i 
W. Some little distance below, having kept a straight course mean- 
while, he heard the bell of an anchored vessel, very nearly on the port 
bow. The wheel was put hard aport to clear her, and almost immedi- 
ately after hearing the bell he saw her lights. They passed her on 
their port hand not over 200 feet away. After passing their course 
Was S. by W. J4 W., and after going as he thought not over 14 mile 
they passed the Persian on their port side. He knew her whistle, hav- 
ing served on her as second mate. He passed her near enough to see 
her hghts. She stopped her engines. He heard the answer signal in 
her engine room. He said: 

"The anchored vessel was on the range line, in my way of thinking," 

We see no reason to discrédit this very spécifie testimony. The wit- 
nesses were disinterested. They had committed no fault of navigation 
and were charged with none. They had been involved in no catas- 
trophe. They were experienced navigators familiar with the locality. 
There is no reason to doubt that they made departure from a point 
close to the upper lightship, nor that they held a course which would 
bring them to the lower lightship as it had hundreds of times before. 
She certainly passed the Persian, for the navigators of that vessel 
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corroborate her officers as to the détails of such passing. Nor is there 
any doubt that the anchored vessel, which the Whitney passed, was 
the Hesperides. There is no suggestion of any other vessel in the 
vicinity except the Persian. Moreover, full corroboration of the story 
of the Whitney's officers cornes from the Hesperides. Pilot Quinn 
•says that a steamer which subsequently exchanged whistles with the 
Persian passed down to the westward of him. Cormvall, chief en- 
gineer, says a steamer passed, which he knew was a Metropolitan beat 
because he could see her, although he couldn't tell which one she was. 
The captairt says that the steamer which passed while he was lying 
at anchor had to alter her course to pass. Helby, third officer, says a 
vessel passed them at anchor, but he did not take notice of the heading. 
Clucas, who attended to the anchor lights, says that while they were 
hoisting them a steamer went by under their stern, blowing fog 
whistles. The chief officer says a steamer passed "up under the 
stern," and he could just see the loom of the lights. It willbe remem- 
bered that the Hesperides lay at anchor with 60 fathoms of cable, 
head to the wind, pointing towards the S. E. 

We are satisfied that the Whitney held a range course, and that, 
in the short time which elapsed after leaving the lightship, she did 
not get ofï her course to the eastward with the wind and the set of the 
tide tending to carry her to the westward. We conclude therefore 
that the Hesperides was anchored substantially on the range between 
the two lightships on the direct track of vessels navigating up and 
down the coast in the locality. 

Her counsel, however, contends that even if she rode at anchor on 
the range she committed no fault in so doing, since at this upper en- 
trance to the slue there is open océan to the eastward; that décisions 
holding vessels in fault for anchoring in a thoroughfare of a narrow 
river or channel or in a crowded harbor do not apply. One of his wit- 
nesses refers in illustration to a range between Fire Island and Sandy 
Hook, 180 miles; but we hâve no such case hère. The fairway for 
deep-draft vessels navigating up and down this part of the coast 
lies for miles through dangerous shoals. It is a tortuous one with 
abrupt turns and short reaches, and the government bas expended a 
great deal of money in charting, buoying, and lighting it, so that ves- 
sels proceeding about their lawful business may travel it in safety pro- 
vided they give proper attention to the aids to navigation thus pro- 
vided. Referring to the immédiate locality, a glance at the Eldridge 
chart put in évidence shows that from Handkerchief Lightship to 
Shovelfull Lightship the course is N. E. by E. for 4% miles; from 
ShovelfuU to Pollock Rip Lightship the course is E. by S. % S. for 
31/2 miles ; from Pollock Rip Lightship to Pollock Rip Shoals Light- 
ship the course is N. by E. ^ E. for 4^/^ miles. By daylight, or when 
the night is good for seeing lights, a vessel may take its departure from 
one lightship and head for the next one; but when ail lights are ob- 
scured her navigator can proceed with safety only by following the 
compass course, which will bring him to the next point where he 
can be sure of his location. To assist him in picking his way, sounds 
as well as lights are provided. At Handkerchief Lightship there is a 
bell and another bell at Shovelfull, at Pollock Rip Lightship a steam 
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whistle, and at Pollock Rip Shoals Lightship a steam chime whistle. 
Along the way are flash buoys, red and white, bell buoys and whistle 
buoys, ail intended to indicate the thoroughfare, which government 
hydrographers hâve sounded and charted to accommodate vessels, 
which hâve occasion to pass from points above to points below this 
dangerous part of the coast. The path of safety hère is the indicated 
path. We should be inclined to think it imprudent navigation for a 
pilot, coming ont of the north mouth of the slue bound for Pollock 
Rip Shoals Lightship, to run ofif in dense fog to the eastward into the 
open océan, expecting to guess rightly, when to stop and turn west- 
ward again to niake his immédiate destination. Moreover, in that very 
open water to the eastward, withdrawn from the range, he might ex- 
pect to encounter the vessels, which had elected to anchor while the 
fog lasted and to do so had betaken themselvcs to a place out of the 
direct track of vessels coming into or going out of the slue. We are 
of the opinion therefore that in anchoring, in this dense fog, substan- 
tially on the range, and in the direct track of vessels, instead of hauling 
oiï to the eastward so as to leave the thoroughfare unobstructed, the 
Hesperides committed a fault of navigation which directly contributed 
to bring about the coUision. Bits of testimony found hère and there 
in the record indicate that navigators appreciate the im])ortance of 
leaving the fairway on ranges unobstructed, where navigation is as 
confined as it is in this locality. Helby, third officer of the Hesperides, 
says that pilot Quinn when he changed course to the N. E. told him 
that he did so because the weather was very thick, they were right in 
the very way of traffic, and he deemed it prudent to anchor. The pilot 
himself, who insists that the Hesperides was anchored a half mile fur- 
ther to the eastward than we bave found her, says that he hauled out 
there to get off the regular line if anything was coming, and that he 
would not consider it wise to anchor his boat in a fog as thick as it 
was that night directly on the range line between the two lightships. 
The Silvia anchored a mile and a half to the E. N. E. of the upper 
lightship. Her pilot (Quinn's partner), after much fencing on cross- 
examination, admitted that a prudent man would anchor where he did 
rather than down on the line. The captain and chief officer of the 
Whitney said that the range was not a safe place to anchor. 

We hâve not overlooked the fact that in The H. F. Dimock, 77 Fed. 
226, 23 C. C. A. 133, the Court of Appeals of the First Circuit held 
the yacht Alva free from fault when at anchor in a fog in Pollock Rip 
Slue. In that case the damages sustained by the yacht were so large 
relatively to the stipulated value of the colliding vessel that the court 
thought it unnecessary to examine the question; if she were in fault 
it would not change the resuit. In conséquence the Court of Appeals 
merely afSrmed the District Court on this branch of the case, and the 
opinion contains no statement of the spécial circumstances which in- 
duced the Alva's acquittai from ail charges of fault. Since that dé- 
cision this court bas twice indicated that when dense fog obscures a 
waterv/ay through which there is a well-defined track for moving ves- 
sels prudence requires vessels then moving therein to continue with 
extrême caution, availing of such sights and sounds as they can make 
out till they reach some anchorage to whicli they can withdraw irom 
the regular track, leaving tlie thoroughfare unobstructed by their près- 
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ence. La Bourgogne, 86 Fed. 475, 30 C. C. A. 203 ; City of Lowell, 
153 Fed. 593, 81 C. C. A. 583. Other authorities which may be con- 
sulted are The Benjamin A. Van Brunt, 98 Fed. 131, 38 C. C. A. 668; 
The Patience (D. C.) 167 Fed. 855 ; The Passaic (D. C.) 76 Fed. 460 ; 
The Milligan (D. C.) 13 Fed. 338 ; The James D. Leary (D. C.) 110 
Fed. 685. 

Since the majority of the court concur with the district judge in find- 
ing the Persian also in fault, it is unnecessary for the writer to indi- 
cate the reasons which induce him to reach a différent conclusion. 

The decrees are reversed, with half costs of this appeal to the Per- 
sian, and cause remanded, with instructions to decree in conformity 
with the views expressed in this opinion. 



EANKERS' TRUST CO. OF NEW XORK v. T. A. GILLESPIE CO. OE 

NEW JERSEY. 

(arcuit Court of Appeals, Fourth Circuit. July 13, 1910.)j 

No. 950. 

L Mfchanics' LiEifa (§ 173*) — Time of Attachinq — Relation Baok — 
NoBTH Caeolina Statutb. 

Under the mechanic's lien statute of North Carolina (Révisai 1905, §§ 
2016, 2028), wtiich gives a lien on property for ail debts contraeted for 
work done on tlie same or material furnished, and requires a detailed 
statement of the claiui to be flled in the office of the superlor court clerk 
of the county within 12 months after the eompletion of the labor or the 
final furnishing of the materlals, as construed by the Suprême Court of 
the State, where the claim Is filed within the time and in the manner 
prescribed, the lien relates back to the time of the beginning of the work 
or furnishing of the materlals, and is effective against any subséquent In- 
cumbrancers or purchasers. 

[Ed. Note. — For other cases, see Mechanlcs' Liens, Cent Dig. § 304; 
Dec. Dig. § 173.»] 

2. Payment (§ 18*) — Requisites — Acceptance of Notes by Thibd Person. 

The acceptance by a eontractor for work of notes of a third party for 
suma which bave become due under his contract do not operate as a pay- 
ment of the debt in the absence of an agreement to that efCect, either 
express or to be inferred plalnly from the circumstances and conduct of 
the parties. 

[Ed. Note. — For other cases, see Payment, Cent. Dig. §§ 7S-83; Dec. 
Dig. § 18.*] 

3. MECHANICS' tiIBINS (5 239*) — Payments. 

A corporation engaged in the construction of a large power plant exe- 
cuted a mortgage to a trustée, and placed its bonds secured thereby in 
the hands of the trustée for sale under an agreement that the proceeds 
should be pald ont by the trustée only on vouchers showlng that a llke 
amount had been expended for the beneflt of the corporation. At times 
when the corporation was without funds to meet payments due the con- 
tracter for the work its président and his partner gave their notes for 
the amount which the contracter indorsed and dîscounted. On one oc- 
casion the président of the corporation indueed the treasurer of the eon- 
tractor by mlsrepresentation to Include in a recelpt for a payment $100,- 
OOO, for which such notes had been taken, and the président afterward by 
the use of such receipt as a voucher drew a llke amount from the trustée 
from the funds of the corporation. The notes covered by such receipt 

•For other cases see same toplo & i kumbeb lu Dec. & Am. Digs. 1907 to date, & Eep'r Indexe» 
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were not paid, and were taken up by the contraetor. The corporation be- 
came Insolvent owing a balance to the contracter for which it obtained. 
a decree establishing a mechanic's lien, which took precedence of the 
mortgage in a suit to which the mortgage trustée was a party. The 
président of the corporation owned §100,000 of its bonds which wre held 
by the contraetor as collatéral to his notes, and which it surrendered to 
the court on tnking decree for a lien. Held that, under the circum- 
stances, the other bondholders were not entitled to require the contracter 
to crédit the $100,000, so erroneously reeeipted for on its claim. 

[Ed. Note. — For other cases, see Mechanics' Liens, Dec. Dlg. § 239.*] 

4. CONTBACTS (§ 232*) — Building Conteact — Construction. 

A contract fer the construction of a power plant provided that the 
owner should pay the actual cost of laber and material, and pay the con- 
tracter a commission of 20 per cent, thereen, but, if such cost should ex- 
ceed ?1,500,000, commissions should enly be paid on that amount The 
work was to be done in accerdance with spécifications which were made 
part of the contract, but it further provided that the owner might make 
any changes in the quantity of werli or materials deemed désirable, and 
that, if the cost should thereby be increased beyond the maximum flxed, 
the contracter should be entitled to commissions on such increase. The 
work was greatly enlarged by the owner's engineer by its orders, and the 
engineer included the additional work in his monthly statements on which 
the contracter was allowed and paid commissions as the work pre- 
gressed. The cost of the work included in the original spécifications was 
less than the maximum fixed. Eeld that, on the insolvency of the owner, 
Its mortgagee was not entitled to ob.1ect to the allowance to the con- 
tracter of commissions on the entire cost. 

[Ed. Note. — Fer other cases, see Contracts, Dec. Dig. § 232.*] 

5. Mechanics' Liens (§ 239*) — Application op Patments bt Ckbditoe— Se- 

CUEED AND UNSECUEED Ï>EBT8. 

Where a contracter furniSùed labor and materials for which it was 
entitled to a mechanic's lien, and other items for which it was not en- 
titled to a lien, and on full statements made by the owner's engineer, in- 
cluding both classes of work, it made payments generally, the contracter 
was entitled to apply such payments to the nonlienable items. 

[Ed. Note. — For other cases, see Mechanics' Liens, Dec. Dig. § 239.*] 

Appeal from the Circuit Court of the United States for the Western 
District of North Carolina. 

Ancillary bill filed by the T. A. Gillespie Company of New Jersey in 
a creditors' suit against the Whitney Company and others. Decree for 
the Gillespie Company, from which the Bankers' Trust Company of 
New York, trustée, appeals. Affirmed. 

On the 29th ef Deeember, 1904, a contract was entered Into between the 
T. A. Gillespie Company, a New Jersey corporation, and the Whitney Com- 
pany, a corporation under the laws of Nerth Carolina, fer the construction of 
a canal, dam, and structures on the Yadkln river at or near Hall's Mill Ferry, 
In the ceunties of Stanly and Montgomery, in the latter state. The substance 
of the contract was that the Gillespie Company was to furnish ail materials, 
and to construct and complète the said canal, dam, together with the bulk- 
head, spillways, wasteways, culverts, abutments, and other structures. The 
purpose ef the work was to establish a plant for the génération and distribu- 
tion of electric power. The Whitney Company agreed te pay the actual cost 
of the work to the contracter, including ail expenditures by the contracter for 
materials, labor, supplies, explosives, maintenance ef toels, plant, appliances, 
traveling expenses of foreman and laborers, and ail of the expenditures di- 
.Tectly connected with the construction ef the said work, and aise the actual 
cost of the work referred to in the contract as unclassified work, and a sum 

•For other cases see same topio & S kumbeb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
181 F.— 29 
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equal to 20 per cent, of the cost to the contracter of the work classlfled In 
the contract, and a sum equal to 10 per cent, of tlie cost of the work Ineluded 
In the contract as unclassifled work. In order that the amount of compen- 
sation to the contractor, and the terms and conditions of payment may be 
more fuUy understood, the following Is copied from the contract: "The com- 
pensation of the contractor shall also include, and the company agrées to pay 
to the contractor the sum equal to twenty (20%) per cent, of the cost of the 
work to the contractor, as determined in the manner hereinbefore provided, 
together with twenty (20%) on the combined royal ty and rental of seventy- 
five cents to be paid by the coinpany to the Rowan Granité Company for each 
cubic yard of masonry constructed of its stone, and 20% on the cost of the 
granité that bas been delivered at Hall's Mill Ferry by the company, pro- 
vided, however, that no percentage shall be paid to the contractor on the 
amount of railroad freight charges for delivering stone at Hall's Mill Ferry, 
and provided further that the contractor's compensation for 'Unclassifled 
Work' shall include a sum equal to 10% of the cost of said work to contractor. 
The company agrées to include in the contractor's compensation, and to pay 
the contracter twenty per cent. (20%) on $1,200,000, if the sum of the cost 
of the work to the contractor and royalty and rental, on whlch the contractor 
is eutitled to receive 20%, should amount to less than $1,200,000, but, in the 
event of the company's talcing possession of, and constructing any part of said 
canal, dam, and other structures, under the terms of this agreement, the con- 
tractor's compensation shall include 20% on the cost of only the work actually 
constructed by the contractor. The contractor agrées that if the sum of the 
cost of the work to the contractor, and royalty and rental, on which the con- 
tracter is entitled to receive 20%, shall amount to more than $1,500.000, the 
contractor's compensation shall Include twenty (20%) per cent, on only one 
million five hundred thousand ($1,500,000) dollars. The contractor agrées to 
permit the company's engineer or other person designated by the company to 
examine the contractor's accounta and vouchers relating to the expenditures 
made in connection with work ineluded in this agreement. On or before the 
flifth day of each month, the company's engineer shall prépare a correct state- 
ment showing the amount of money eamed by the contractor during the preced- 
ing month, under the terms of this agreement, and the company agrées to i>ay 
the contracter, on or before the tenth day of each month, the total sum of 
money eamed during the preceding month, as correctly shown by such state- 
ments, provided, however, that ail the money earned by the contractor In ex- 
eess of .^SO M. before tlie flrst day of May, 1905, shall not become due until 
the flfteonth day of May, 1905." 

Ttie Grillespie Company commenced to work and furnish materials under the 
contract about the Ist of January, 1005, and continued in the pe:sformance of 
the same, and the construction of the work contemplated by furnishing labor 
and materials to February 14, 1908, a few day s after receivers were ap- 
pointed for the Whitney Company. On the 3d of February, 1908, a blU was 
filed by certain of the creditors of the Whitney Company In the Circuit COuri 
of tse United States for the Western District of North Carolina, and upun 
due proceedings had John S. Henderson was on that day appointed receiver 
o^ the property, estate, and effects of the said Whitney Company, and on the 
4th of April following Charles W. Smith was, by the said court, appointed 
eo-receiver with the said Henderson, both of whom qualifled, and are the act- 
ing receivers of the said company. On the 28th of March, 1908, the T. A. 
Gillespie Company filed in the offices of the clerks of the superior courts of 
the counties of Montgomery and Stanly, and had thereiu recorded, a notice 
of lien upon the proi)erty of the Whitney Company, which said notice was 
thereafter amended by permission of the state courts, and of the Circuit 
Court of the United States, and was recorded as required by the North Caro- 
lina statute as a lien upon the property of the Whitney Company for a bal- 
ance due upon the labor performed and materials furnished under the con- 
tract for tlie sum of $298,680.53. The mortgage in which the appellant, the 
Banliers' Trust Company, is trustée, was exeeuted by the Whitney Comjîany 
ou tlie property ujion wliicli the lien Is claimed by appellee to secure the pay- 
ment of certain "ilrst mortgage bonds." The faets in regard to said mortgage, 
as fouiid by tlie master, are as follows : 

On April 3 and 4, 1905, the Whitney Company recorded in Stanly and Mont- 
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gomery counties, N. C, a deed of trust to the Bankers' Trust Company of 
New York to secure the issue of "first mortgage bonds" to the amount of 
$5,000,000. Thèse bonds were ail issued and certlfied by the trustée and de- 
llvered to the Whltney Company. Subsequently the Whitney Company de- 
posited with the Bankers' Trust Company .$3,000,000 of thèse bonds under the 
terms of a resolution passed by the board of directors of the Whltney Com- 
pany, October 14, 1904. This resolution provided for the delivery of thèse 
bonds by the Trust Company on the receipts of cash for the par value and 
interest, and that the funds so obtalned should be pald ont by the Trust 
Company on vouchers slgned by the officers of the Whitney Company statlng 
that the amount of money called for by the voucher had been expended in the 
interest of the company, and that the funds called for by voucher were re- 
quired to relmburse the party who had made the advance. The net resuit of 
the transaction was the withdrawal of bonds for the amount of money al- 
ready advanced. The payment of money for the bonds, witbdrawing the 
bonds, and withdrawal of the funds took place simultaneously in most cases. 
Oecasionally the money was left for a short time on deposit. Recçipts from 
the Glllesple Company for money recelved were often used as a basis for thèse 
vouchers. They were not a necessary basis. The eontractor was not a party 
to thls transaction, but was aware of the use of the receipts by him. By this 
metnod a considérable part of the funds paid to the eontractor during the 
progress of the work was raised. It appears, further, that the Whitney Com- 
pany was without crédit (in fact, shortly after the receivers were appolnted, 
the Company was adjudged bankrupt) and large amounts of money to con- 
tinue the work were secured upon notes given by Whitney & Stephenson, a 
firm of brokers In Pittsburg, Pa., In which George I. Whltney was a partner. 
Thèse notes were generally given by the said firm payable to George I. Whit- 
ney, and were endorsed by him, and by T. A. Gillesple, or by the T. A. Gil- 
lespie Company, and dlscounted for the purpose, as stated, of raising money 
to carry on the work pendJng the sale of the bonds. Whitney & Stephenson 
failed on the 7th of December, 1907, at which time there were of thèse notes 
outstandlng and unpaid $2&1,5G0, which hâve sinee been assumed or paid by 
the T. A. Gillespie Company, the eontractor. In the suit pending as hereto- 
fore stated brought by the creditors of the Whitney Company, to which the 
Bankers' Trust Company is a party, the court on the 8th of July, 1908. 
granted to the T. A. Gillespie Company leave to file in the said cause an an- 
«illary blll for the purpose of asserting the right of the said Gillespie Com- 
pany to a prlor lien upon the property of the Whitney Company for the work 
done, and the materlals furnlshed in the construction of the canal, dam, etc.. 
which said prior lien was claimed by virtue of the North Carollna statute for 
the amount herelnbefore stated. 

Upon the fillng of the ancillary bill and the answer of the receivers and the 
Bankers' Trust Company, in which Issues were raised with respect to the 
claim and priority of the Gillespie Company, the matter was referred to A. 
H. Priée, Esq., as examiner to hear évidence, to take proofs, and report to 
the court, subject to such objections as the parties might make thereto, and 
thereafter, by consent of the parties, it was decreed by the court that the said 
Price should act as master in the case, and make his report to the court of hls 
flndlngs of fact and conclusions of law, and the form of deeree thereon, with 
the rlght to exeept thereto, or appeal therefrom. Upon the flrst order ap- 
pointing him examiner the said Price took the testimony, and upon the 
second order appointing him master he made his report, accompanied by hls 
findings of fact and conclusions of law, and also his rulings upon certain ex- 
ceptions -which were flled by the parties to the report. The said master also 
made a supplemental report containing some amendments as to the findings 
of fact, etc., which was also excepted to by the Bankers' Trust Company and 
by the receivers. Upon the hearing by the Circuit Court upon the said reports 
aud the exceptions, the exceptions were, by the court, overruled, and the re- 
liort of the master ascertaining and declaring that the T. A. Gillespie Com- 
pany was entitled to a prior lien under the Xorth Carollna statute upon the 
property of the Whitney Company to the amount of $298,680.53 was conflrmed 
by deeree. 

There are many détails in the contract respectiiig the character of the work 
to be performed, the llmit in which it is to be completed, the method of In- 
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spection, etc., 'whleh do not pertain to tlie présent controversy, but it Is 
deemed proper to reproduce the foUowlng quotations from tlie contra et as re- 
latlng to the several questions to be considered : "The contracter agrées that 
the Company shall hâve the right to make any changes that may appear to 
the Company to be désirable in the location, form or leugth of said canal, ma- 
sonry, structures and auxiliaries, and to make additions or déductions from 
the quantities of labor and materials specifled, or sbown on the drawings, be- 
fore or after the commencement of construction without violating this agree- 
ment, and the company agrées that if the cost of the work should be inereased 
by changes or additions. In that event, the hereinaf ter specified maximum sum 
on which the contracter is entitled to reçoive twenty (20) per cent, shall be 
inereased to the extent of such increase in cost * * * The parties hereto 
agrée that the company's engineer shall act as arbitrator in the settlemeut of 
every question, doubt and dispute relating to the construction and cempletion 
of said canal, dam, bulkhead, spillways and other structures, and the work of 
quarrying and preparing the granité, and that bis détermination and décisions 
shall be accepted as final and binding by both parties. * ♦ * The con- 
tracter agrées to fumish ail materials and to construct and complète said 
canal, dam, bulkhead, spillways, wasteways, culverts, abutments, and other 
structures. In strict confermity with the terms of this agreement and the re- 
quirements of the spécifications, a.nd in accordance with the drawing enum- 
erated below. * * • The company and contracter agrée that the spécifica- 
tions attached hereto, and ail plans and drawings described or referred to 
berein are essential parts of this agreement." 

On the testimony adduced the master found the following to be the true 
status of the account between the Whitney Company and the contracter : 

"Sixth. That the T. A. Gillespie Company, in the performance of said con- 
tract, expended the amounts as shown by the following account, whicb is a 
synopsis or summary of the pay rolls aud voucbers and accounts attached to 
the lien filed in this case, viz. : 

Débit. 

Quarry pay roll $ 286,528 19 

Dam pay roll 1,170,250 95 

. Materlal at quarry , S().230 50 

Material at dam 940.880 87 

Freight , 39,578 00: 

$2,523,469 47 
Less crédits deducted by engineer from the 
varions menthly estimâtes 80,339 10 

$2,443,130 37 
Contractor's percentage 478,084 74 

Total $2,921,215 11 

-Cash paid by the T. A. Gillespie Compnny for in- 
terest and discount on notes of Whitney & Ste- 

phensen 8,016 77 

Interest on overdue balances throughout the pe- 

riod of the contraet 7,125 38 

— — $2,030,357 20 

— and reeeived paymeut therefor as follows : 

Crédit. 

Cash reeeived $2,301,258 09 

Crédits allowed, includlng interest 5,180 89 

Bonds taken at par in iilace of cash with accrued 

interest 94,420 50 

Cash paid by Whitney & Stephenson on notes... 170,807 05 

— 2,037,070 73 

Leaving a balance, whioh is the aiuount for 
which a lien is claimcj, with. interest there- 
on from February lôth, 1908, of $208,080 55 
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9. The ]ien claimed by the T. A. Gillespie Company, the contracter, is hy 
vlrtue o£ the t'ollowing North CaroUna statxite : "Every building built, rebuilt, 
repaireà or Improveâ, together with the necessary lots ou which such build- 
ing may be situated, and every lot, farm or vessel, or any kind of property, 
real or personal, not herein enumerated, shall he subject to a lien for the 
payment of ail debts eontracted for work done on the same, or material fur- 
nished. This section shall apply to the property of luarried woraen, etc." 
ïhe further provision of the statute Is that a claiin of the character of the 
one in controversy specifying in détail the materials furnished, or the labor 
performed, and the time thereof, shall be filed lu the office of the superlor 
court clerk in the county where the labor has been performed, or the mate- 
rials furnished, at any time within twelve months after completion of the la- 
bor, or the final furnishing of the materials. It Is the faet that the claim 
in this case vyas filed in the manner, and within the time prescribed by the 
statute. 

The master found as a fact that there was due the T. A. Gillespie Com- 
pany, the eontractor, from the Whituey Company, under the contract, a bal- 
ance of $298,680.53, with interest thereon from the 15th of February, 1908, 
and held as a conclusion of law that the said claim was a prior lien upou 
the property of the Whituey Company. Upou the coming in of the report of 
the master, the same was heard by the Circuit Court upon exceptions there- 
to filed by the receivers and the Bankers' Trust Company. The exceptions 
were overruled, and a decree entered confirming the report of the master, 
and from that decree the Bankers' Trust Company appealed to this court. 
(The receivers did not appeal.) 

W. A. Way, Thomas Patterson, Thomas J. Jérôme, Charles A. 
Moore, and Btirton Craige (Moore & RolHns, White & Case, and Pat- 
terson, Sterrett & Acheson, on the brief), for appellant. 

Edwin W. Smith and William P. Bynum, Jr. (L. H. Clément, Walter 
Murphy, Reed, Smith, Shaw & Beal, and Cravath, Henderson & De- 
Gersdorf, on the brief), for appellee. 

Before GOFF, Circuit Judge, and WADDILL and BOYD, District 
Judges. 

BOYD, District Judge (after stating the facts as above). As will 
be seen, the work contemplated by the contract between the Whitney 
Company and the T. A. Gillespie Company, the contracter and prés- 
ent appellee, was the érection of a plant for the génération of elec- 
tric power on a large scale, and its distribution over a wide scope of 
territory. The project may be said to hâve been a gigantic one, and it 
required a great deal of labor, immense quantifies of materials, sup- 
plies, and appliances, and involved the expenditure of a large sum of 
money. We hâve given a gênerai outline of the principal facts in the 
controversy, but in the course of the discussion of the points involved, 
and in support of our conclusions with référence thereto, we will call 
attention to other facts found in the record. 

The priority of the lien of the mortgage over that claimed by the 
contracter upon the property of the Whitney Company is one of the 
défenses set up in appellant's answer to the appellee's bill. As we 
gather from the record, this proposition was insisted upon by appel- 
lant's counsel before the Circuit Court ; but it is not urged hère, either 
in their brief or oral argument. However, as the question was pre- 
sented below, and is discussed in the brief of the appellee, we take 
occasion before passing to the contested points in the case to refer to 
the North Carolina authorities, and other décisions which we think 
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settle the principîe. The T. A. Gillespie Company, the contractor, 
commenced the work and the furnishing of materials under the con- 
tract about the Ist of January, 1905, and stopped, as stated, on the 14th 
of February, 1908, shortly after the property of the Whitney Company 
was placed in the hands of receivers. The mortgage to the Bankers' 
Trust Company was recorded on the 3d and 4th of April, 1905. 

The theory advanced was that the lien provided in North Carohna 
for labor and materials did not attach to the property until notice of 
lien was filed under the provisions of the statute. The Suprême Court 
of North Carolina in construing the acts of the Législature of that 
State pertaining to the question has held to the contrary. There are 
several décisions of that court that we might cite, but a leading case 
which covèrs the entire principîe is that of Burr & Bailey v. Maultsby 
et al., 99 N. C. 263, 6 S. E. 108, 6 Am. St. Rep. 517, in which it is 
held : 

"Upon the filing of the notice wlthln the tline and in the manner prescribed 
by the statute, the lien glven mechanics and laborers attaches to the prop- 
erty upon which the labor or materials hâve been bestowed and has relation 
baclc to the tlme of the beginning of the work or furnishing the materials; 
and is effectuai, not only against ail other liens or encumbrances which at- 
tached subsequently, but against purchasers for value, and without notice." 

To the same effect are the décisions in Chadbourn et al. v. Williams 
and the Mechanics' B. & L. Association, 71 N. C. 444, and Lookout 
Lumber Company v. Mansion Hôtel et al., 109 N. C. C58, 14 S. E. 35. 
The question has also been before this court in the case of Mott v. 
Wissler Mining Co., 135 Fed. 697, 68 C. C. A. 335, in which was in- 
volved the question as to when the lien for supplies under the Vir- 
ginia statute attached. In that case it is held that the lien for supplies 
attaches when the same are furnished, and not at the time the notice or 
claim for the lien is filed in the court. See, also, In re Dey, 9 Blatchf. 
285, Fed. Cas. No. 3,871. ■ 

It being thus established that, if the appellee is entitled to a lien for 
any amount whatever the same may be, it has precedence over the lien 
of the mortgage executed to secure the payment of the bonds, we come 
now to consider the propositions specially re'ied upon by the appel- 
lant. Thèse will be taken up severally, but, before proceeding to their 
discussion, wé think it well to state that they are ail of a légal charac- 
ter based upon facts admitted, or found by the master, for the ap- 
pellant in the concluding paragraph of the brief filed by counsel uses 
this language: 

"If we were before this court complaining of flndings of fact made by the 
master and conflrnied by the court below, we fuUy recognlze the justice of 
the rule that concèdes the greatest weight to thelr conclusions, but, the facts 
not being in dispute and our propositions being légal conclusions from thèse 
facts, we submit that we were entitled from the hands of the master and 
the court below to a review of our propositions and a reason as to why they 
were unsound." 

There are many assignments of error in the record, but following 
the argument, both oral and by brief in the case, the disputed ques- 
tions presented for our considération we conceive to be as follows : 

First. Whether the acceptance of certain notes by the contractor, 
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executed by Whitney & Stephenson, and indorsed by George I. Whit- 
aey and T. A. Gillespie, constitutes a payment pro tanto upon the ap- 
pellee's claim. 

Second. Whether the Whitney Company should be credited with an 
item of $100,000 included in a receipt given August 3, 1906, by John- 
son, treasurer of the Gillespie Company, for the sum of $347,108.40, 
the said item having been based upon three Whitney & Stephenson 
notes aggregating that amount, given as above stated, and for which, 
when presented to the Bankers' Trust Company by George I. Whit- 
ney, he withdrew $100,000 of the trust fund. 

Third. Whether certain work done and materials furnished in ex- 
cavating for a foundation, and for the construction of the canal dam, 
claimed as extra work, over and above that contemplated by the origi- 
nal spécifications under the contract, should be considered in estimat- 
ing the 20 per cent, to be paid to the contractor. 

Fourth. Whether certain expenditures made by the contractor, cer- 
tain materials furnished, and work done in the course of the perform- 
ance of the contract are such as are lienable under the North Caro- 
lina statute; and, if not lienable, can such expenditures, materials, 
and work be legally included as a part of appellee's claim for lien? 

The contention of the appellant is that whatever amount was due to 
the Gillespie Company lias been paid, and this proposition is 1 sed up- 
on the notes given by Whitney & Stephenson, and afterwards indorsed 
by George I. Whitney and T. A. Gillespie, or by the Gillespie Compa- 
ny, and discounted. It will be seen by an examination of the facts 
that thèse notes were executed, went into the hands of the Gillespie 
Company, and vipère negotiated af ter the amounts they were intended to 
cover had become due to the said company for work done and materials 
furnished under the contract ; in other words, the notes were not giv- 
en nor accepted at the time the debt was contracted, but were deliv- 
ered to the company thereafter. They were notes of Whitney & Steph- 
enson, and not of the Whitney Company, the debtor. The master 
finds that there was no agreement at the time the notes were accepted 
that they were to be taken in payment of the debt. There was no tes- 
timony offered relative to the making and acceptance of the notes in 
question, aside from the transactions themselves, and the appellant 
relies solely upon the character of the transactions, and the circumstan- 
ces attending them to support the position that they constituted pay- 
ment. We think the doctrine in respect to such transactions is well set- 
tled. In Delafield v. Construction Co., 118 N. C. 71 (marginal page 
105), 24 S. E. 10, it is held that : 

"Whcre a note or acceptance Is siven on a précèdent debt, the presunjptlon 
is that it was not ta); en by the créditer in payment of the debt, and the onus 
is on the debtor to show the contrary ; otherwlise, when the note or accept- 
ance is talîen contemiwraneously with the contracting of the debt." 

In the opinion in the case Chief Justice Faircloth quotes from Noël 
V. Murray, 13 N. Y. 167, as follows: 

"Where the note is received on a précèdent debt the presumption Is that 
it was not talien as i\ payment, and the onus is upon the debtor to show that 
it was taken as a payment; but whcre it Is received contemporaneously witl» 



436 181 FEDERAL EEPORTEU. 

the contmcling of the debt the presumptlon is that It was taken in payment, 
and the burden of proving tlie contrary rests on the creditor." 

It is true, as insisted by appellant, that, independent of an actual 
agreement, the conduct of parties may détermine that a note of a third 
party has been taken as payment by a créditer. This proposition is in 
thorough accord with the opinion of Chief Justice Ruffin in the case 
of Gordon v. Price, 33 N. C. 385, cited in appellant's brief, wherein it 
is said: 

"The note or biU of a third party taken by a créditer may, nnder the cir- 
cumstances, be satisfaction absolutely; that is, when so inteuded." 

But the opinion in this case goes f urther to say : 

"But at the sanie time the current of authorities in case of a pre-existing 
debt is the other vvay, establlshes that the discharge of sueh debt is not pre- 
sumed from the créditer accepting a note or bill of another nierely, but there 
must be an agreement to that effect, either express or to be inferred plainly 
from the circumstances and conduct of the parties." 

The exécution, indorsement, and negotiation of the Whitney & 
Stephenson notes were not accompanied by any unusual circumstances. 
The testimony, we think, fully bears out the conckision that the giving 
of thèse notes, and their negotiation through the contractor was only 
a méthod, as before stated, adopted to raise money for the Whitney 
Company pending the sale of the bonds, and, in our view, the fact that 
the contractor was under the law of North Carolina entitled to a Hen 
upon the property as security for the debt strengthens the position that 
the notes were not taken in payment because such action on the part of 
the contractor would waive the right to the Hen, and the acceptance of 
unsecured promissory notes instead. 

The contractor was entitled, when the work was done, or materials 
f urnished under the contract, to hâve the cash from the Whitney Com- 
pany in payment, and it would be applying a harsh rule to hold that, 
because the contractor consented to and aided in an arrangement which 
enabled the Whitney Company to procure funds to supply emergencies, 
such arrangement had the effect to discharge the debt, especially in 
view of the fact that $251,500 of the notes, which were the basis of 
the arrangement, were never paid by the makers nor by the Whitney 
Company. 

Returning to the authorities upon the point we are discussing, it is 
laid down in 3 Randolph on Commercial Paper, § 1534, that : 

"If the debtor gives ihe note of another person in settlement It will still 
be no payment unless it is so agreed." 

"And by the gênerai commercial law. as wpll of l'^ngland as the United 
States, a bill of exehauge drawn, or a promissory note made by the debtor 
does not discharge the preceding debt for which it is given, nnlcss sueh be 
the agreement of the parties." 2 Daniel on Negotiable Instruments, p. 288. 

And the same author goes on to say that it was said in the time of 
Lord Holt: 

"A bill shall never go in discharge of a preceding debt, except it be a part 
of the contract that it shall be so." 
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This doctrine is sustained in Peter, Executor, v. Beverly et al., 35 
U. S. 532, 9 h. Ed. 523, and in Eyman et al. v. Bank of United States, 
53 U. S. 235, 13 L. Ed. 965. 

In tlie course of the transactions, and on August 3, 1906, the T. A. 
Gillespie Company, by R. A. Johnson, its treasurer, signed a voucher 
in which it was acknowledged that the said company had received 
from Whitney & Stephenson on account of their contract with the 
Whitney Company the sum of $347,108.40. This voucher is composed 
of a number of items, and among others one of $100,000. The facts 
show that the basis of this $100,000 was notes of Whitney & Stephen- 
son given and negotiated as set out heretofore aggregating that 
amount. This receipt was used by George I. Whitney to withdraW 
from the Bankers' Trust Company funds arising from the bonds to 
the amount thereof, which included the item of $100,000. It is in- 
sisted by the appellant that this last-mentioned amount should be cred- 
ited upon the claim of the appellee. 

The master in his first report found as a fact that the receipt, so 
far as the $100,000 item is concerned, was obtained from Robert A, 
Johnson, treasurer of the T. A. Gillespie Company, by a false repré- 
sentation made to him by George I. Whitney, président of the Whitney 
Company, to the effect that he had an arrangement with T. A. Gilles- 
pie by which the receipt was to be given for the notes as for cash, and 
included in the voucher referred to. Upon an exception by the ap- 
pellant the master eliminated that finding of fact, and gave the testi- 
mony in regard thereto, which is as follows. 

Robert A. Johnson testified : 

"Mr. Whitney asked me to iucUide thèse two payments of $50,000 each In 
the receipt of August 3d; that he had made a spécial arrangement with Mr. 
Gillespie; and I ineluded thèse payments in the receijrt." 

T. A. Gillespie testified that: 

"There was absolutely no agreeuient with Whitney, and, as far as that re- 
ceipt is concerned, I never knew anythiug about it until Mr. Parnialee called 
my attention to it in the préparation of the Whitney matter, There never 
was any authority from me to malie any receipt." 

This testimony is nowhere contradicted, and indeed it is not denied 
by appellant that the basis of the $100,000 included in the receipt was 
notes of Whitnev & Stephenson to that amount, indorsed by George 
I. Whitney and T. A. Gillespie, and upon which Whitney received the 
money. If the testimony of thèse two witnesses was to be believed, 
and, so far as we can see there is nothing to discrédit it, the master's 
finding in the outset that Whitney obtained the receipt for the $100,000 
as a cash payment by misrepresentation, and without the knowledge 
of the Gillespie Comjjany was warranted, except in so far as the said 
company is afïected in the transaction by the knowledge of its treas- 
urer. 

If there was nothing further involved, foUovving the line hereto- 
fore pursued in regard to the Whitney & Stephenson notes, we would 
readily détermine that the Whitney Company was not entitled to a 
crédit for the $100,000 as a cash payment. It appears, however, that 
a $100,000 of the bonds of the Whitney Company représentative of this 
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$100,000 are outstanding, and inquiry naturally suggests itself as to 
how far this fact may affect the rights and interests of the other bond-^ 
holders, for it must be admitted that the withdrawal of this amount 
from the hands of the trustée diminished the fund arising from the 
bonds to that extent. If, therefore, the $100,000 of bonds were in 
the hands of an innocent purchaser for value without notice, the ques- 
tion presented would be an important, if not a serious, one ; but such 
is not the case, for, as appears from the record, there is a $100,000 of 
the bonds belonging to George I. Whitney, or at least, which he had 
in his possession, now in the hands of the T. A. Gillespie Company, 
having been placed there by the said Whitney as collatéral security 
for the Whitney & Stephenson notes given and negotiated as has been 
hereinbefore set forth. 

In this situation, the appellant and the bona fide bondholders ap- 
pear to be amply protected against loss on account of thèse bonds. 
On the hearing Gillespie placed the bonds in his hands at the disposai 
of the court, and, in case the lien for the claim against the Whitney 
Company was established, admitted the jurisdiction of the court to 
make such decree respecting them as it deemed proper. The property 
of the Whitney Company is full security for the lien claimed by the 
appellee, and, thèse bonds being held only as collatéral, the interest of 
the Gillespie Company in them ceases when the security upon which 
it relies for the payment of its claim is established. However, the 
question of the disposition of thèse bonds is not now before us, but 
we feel warranted in saying that at the proper time it will be within 
the province of the Circuit Court, sitting in equity, to pass upon the 
right of George I. Whitney under the circumstances to participate 
with the other bondholders in the distribution of the proceeds belong- 
ing to the mortgage fund, and to enter such decree as the merits of 
the case may require. That, however, is a matter confined to the bond- 
holders in which the appellee has no particular interest, our détermina- 
tion going only to the extent that the $100,000 receipted for on August 
3, 1906, should not be admitted as a crédit upon the appellee's claim. 

In the account of the appellee for the 20 per cent, commission, un- 
der the provisions of the contract, is included the sum of $115,128. 
This item is founded on an alleged increase in the proportions of the 
work, and the actual cost thereof, over and above the $1,500,000, 
which was at first estimated as the maximum. The appellant contests 
this claim on the ground that it exceeds the lirait of the 20 per cent. 
commissions allowable under the terms of the contract. The master 
finds as a fact that the actual cost of originally estimated quantities of 
work on the dam and canal, plus the cost of foundations and masonry 
added to the dam, was $3,075,640. The resuit of this finding is that 
there was expended in the course of the work the sum of $575,640 be- 
yond what was contemplated at the time of the making of the contract. 
It is on the latter sum that the additional commission is based. As we 
gfather from the record the surveys preparatory to the work on the ca- 
nal, dam, structures, etc., were made in July, 1902, and upon thèse sur- 
veys, the spécifications, which are made a part of the contract, were 
drafted, and estimâtes as to the cost of the work formulated. The max- 



BANKERS' TRUST CO. V. T. A. GILI.ESPIE CO. 459 

imum compensation to the contracter founded on a cost of $1,500,000 
was evidently based upon thèse spécifications. No doubt at the time 
$1,500,000 was believed to be sufficient, to cover the cost of the work. 
Kennedy, the engineer of the Whitney Company, testifies that: 

"The amount of tlie original worli as conteinplated by the contract was 
•within $1,500,000 by $20,000 to ?30,000." 

T. A. Gillespie testified also: 

"That the cost of the original work eontemplated under the contract, wlth- 
out percentage, was about $1,500,000." 

And the stipulation offered by the counsel for the respondents (one 
of whom was the présent appellant), as agreed to by ail parties, states 
that the cost of the work set forth in the estimate of July 17, 1902, 
was $1,468,505. The conditions which then presented themselves to 
the contracting parties no doubt led to the insertion of the following 
provision in the contract, which will be found also in the statement 
preceding this opinion: 

"The contracter agrées that If the sum of the cost of the work to the con- 
tracter, and royalty and rental, on which the contractor is entitled to receive 
twenty (20%) per cent., shall amount to more than $1,500,000, the contract- 
or's compensation shall include twenty (20%) per cent on only $1,500,000.*' 

It is clear to our minds, however, that, when the contracting parties 
made this provision, they intended at the time to provide for the con- 
tingency, if such arose, in which there might be a necessary enlarge- 
ment in the proportions of the work, and a conséquent increase in the 
use of materials, and the expenditure of money required to carry out 
the project, for in the contract we find another provision which, al- 
though set out in the statement, we reproduce hère in order to empha- 
size to some extent the course of reasoning we are pursuing on this 
subject: 

"The contractor agrées that the company shall hâve the ripht to make any 
changes that may appear to the company to be désirable in the location, form, 
or length of said canal, masonry, structures, and auxillaries, and to make ad- 
ditions or déductions from the quantities of labor and materials sp<x;lfied, 
or shown on the drawings, before or after the commencement of construction 
wlthout violating this agreemcnt, and the company agrées that if the cost 
of the work shonld be increased by changes or additions. In that evcnt, the- 
hereinafter specified maximum sum on wiiich the contractor is entitled to 
receive twenty (20) per cent, shall be increased to the extent of such in- 
crease in cost." 

The contract further provides that the company's engineer should 
act as arbitrator in the settlement of every question, doubt, or dispute 
relating to the construction and completion of said canal, dam, bulk- 
head, spillways, and other structures, and the work of quarrying and 
preparing granité, and that his déterminations and décisions should be 
final and binding on both parties. 

The master finds as a fact that the work was supervised by J. J. 
Kennedy, engineer of the Whitney Company, and that subséquent to 
the signing of the contract changes were made in the plans and scope 
of the work by which the size of the canal was increased, the founda- 
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tion of the dam încreased, and there was a change in the auxiliaries of 
the dam, in fact, says the master: 

"The whole character of tlie project was changed by reason of tlie size hav- 
ing been Increased." 

And further says the master: 

"The change was ordered by the président of the Whitney Company. 
* * * The scope of the work was increased by direction of the président 
of the Whitney Company." 

In view of thèse findings, there is no escape from the condusion that 
there was an increase in the work contemplated in the outset, and that 
this increase was at the instance of the authorities of the Whitney 
Company, aiid, in this connection, it must be borne in mind that the 
appellant makes no point as to the iindings of fact by the master. 

Ftirther than this, the requirernent of the contract was that the en- 
ginéèr of the Whitney Company should, on the fifth day of each 
month, prépare a correct statement showing the amount of money 
earned by the contracter during the preceding month under the terms 
of the agreement, and the Whitney Company agreed to pay the con- 
tracter on or before the lOth day of each month the total amount of 
money earned during the preceding month as correctly shown by such 
statements. It is shown that the engineer compHed substantially with 
this provision, and in the course of opérations the additional work up- 
on the structure, together with the increase of cost, were included in 
the required statements, and thèse were accepted and acted upon by 
the Whitney Company, without objection, and if there should be no 
express authority in the contract for the additional work claimed, and 
the commissions upon the increase, the action of the Whitney Com- 
pany was, in our opinion, an approval and ratification of what was 
donc. The record does not disclose that the Whitney Company, the 
debtor, has at any time questioned the validity of this claim for com- 
missions, or denied the obligation to pay it; and the receivers of the 
property of the company, although objecting to it in their answer, and 
before the Circuit Court, yet, when the decree of the court was entered 
sustaining the contractor's right to this item, they acquiesced and did 
not appeal. 

We now come to consider the proposition that there were certain 
expenditures of money, materials used, and work done in the course 
of the opérations for which the North Carolina statute does not pro- 
vide a lien in favor of the contracter upon the property of the Whit- 
ney Company. It is admitted that there was a considérable outlay 
during the progress of the work, which, if standing alone, would not 
be a lienable charge, and, if thèse items were presented separately, we 
would not hesitate to adopt the position of the appellant with respect 
thereto, but, as we understand the situation, thèse objectionable fea- 
tures bave ceased to be éléments in the case. In the first place, the ac- 
counts of the contracter were from time to time presented as an en- 
tirety, were approved and certifîed by the engineer under the terms of 
the contract, and accepted by the Whitney Company. Thèse accounts 
included, not only charges which are conceded to be lienable, but also 



BANKERS' TRUST CO. V. T. A. GILLESPIE CO. 461 

the charges \ve are now considering. Thereupon the Whitney Compa- 
ny made payments upon the whole without directing to what partic- 
ular charge, or charges, the payments should be apphed. Under thèse 
circumstances, we may well assume that as a part of the debt to the 
contracter was fortified by the right to a lien under the law, and a part 
of it entirely unsecured, that payments were first appUed to that part 
which was the most precarious, for the law is such that, when pay- 
ments are made upon several debts by a debtor without instructions 
as to the application, the créditer may apply such payments in his élec- 
tion, and the law goes further to say if the creditor, in the absence of 
directions as to the application, fails to apply a payment, that the law 
will appropriate the payment, to the most precarious debt. 

If the contractor, when payments were received, exercised the priv- 
ilège accorded him, then the amounts received from the Whitney Com- 
pany f rom time to time were more than sufficient to discharge the non- 
lienable charges, or, if the rule of law stated is applied, the resuit is 
the same, and we may say further that the charges which constitute 
the basis of appellant's objection are contained in what is designated 
as Exhibit 11 in the testimony set out in the record, and as to this 
exhibit the testimony of Mr. Mitchell, an expert bookkeeper, and a 
witness, introduced by appellant, is to the effect that he had examined 
the bocks of the Whitney Company, and found that the items in that 
exhibit had ail been paid, and Mr. Kennedy, the engineer of the Whit- 
ney Company, testified that he examined and approved the charges in 
Exhibit 11, and that they were accepted as proper charges under the 
contract by the Whitney Company. 

'^here are, therefore, three phases in which this subject may be 
viewed: First. That the entire account of the contractor, including 
both the lien and nonlienable charges, was examined and certified by 
the Whitney Company's engineer, and in this form was accepted by 
the said company. Second. That the nonlienable charges hâve been 
paid as testified by Mitchell, or hâve been discharged by the applica- 
tion of payments received and applied by the contractor, or the appli- 
cation of such payments as directed by the law. Third, That under 
the terms of the contract, and the facts in the case, the contractor was 
entitled, in any event, to as much as $300,000 under the 20 per cent, 
clause, and taking the aggregate of work donc, and materials fur- 
nished, and the aggregate of payments made, the balance due the con- 
tracter is less than the sum which it is admitted is lienable under the 
North Carolina statute. 

We hâve discussed the questions involved in the order in which they 
are stated in the outset, with the resuit that we conclude there is no 
error in the decree of the Circuit Court. 

The report of the master shows that he thoroughly investigated the 
cause in hand in its every détail, and that ail of the testimony olïered 
pertaining to the matters in controversy was carefully taken and re- 
corded. His findings of fact are, in our opinion, supported by the évi- 
dence, and his conclusions of law based thereon are such as would 
readily présent themselves to an intelligent, capable lawyer. We feel 
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constrained to say that this exhaustive report of the master, which 
was confirmed by the learned judge below, has materially aided us in 
reaching the conclusion that the judgment and decree appealed from 
should be affirmed. 
Affirmed. 
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(Circuit Court of Appeals, Fourth CSrcuit. July 13, 1910.)' 

No. 946. 

1. InhANE PeBSONS (I 70*)— PROBATB— JUBISDICTION— EÏSTATES OF Insane Per- 
SONS. 

Rattle's Révisai, N. C. 1873, c. 57, $ 7, provides that wlienever it shaJl 
appear to the probate court that a sale of any part of a lunatic's real es- 
tiite is neeessary for his maintenance, or for the discharge of délits un- 
avoidiibly Incurred for his maintenance, or it appears that the interest 
of tlie Innatic would be promoted by the sale of any part of such estate, 
the court muy order a sale, and the proceeds shall descend and be dis- 
tribtited in llke manner as provlded for the sale of Infants' estâtes, etc. 
held that, the probate court having jurisdiction of a pétition for the al- 
lotiueiit of a maintenance for a lunatic and his family, to discharge debts 
uuavoidaliiy Incurred for that purpose, and to direct sales of real estate 
to provide a fund therefor, and also to make provision for the care and 
préservation of the lunatic's estate, It was not ousted of Jurisdiction be- 
cause the guardlan's pétition also prayed for a sale to provide for tlae 
pa.inient of pre-existlng debts. 

[Ed. Note. — For other cases, see Insane Persons, Dec. Dlg. § 70.» 

Probate jurisdiction, see note to Bedford Quarries Co. v. Thomlinson, 
36 0. C. A. 276.] 

2. Courts (§ 1*) — "Jubisdiction." 

".lurisrliction" is the power to hear and détermine a cause. It Is coram 

judice whenever a case Is presented which brlngs this power into action. 

|l';d. Note. — For other cases, see Courts, Cent. Dig. § 1; Dec. Dig. § 1.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3S76-3885 ; vol. 

8. pp. 7(J!)7-7008.] 

3. Judo MENT (§ 28*) — VAtiniTY — Jurisdiction. 

Wliere a proceedlng enibraees tvvo causes of action, one withln the 
coiirt's jurisdiction and the other not, and the court euters jufisuieiit af- 
f('(-ting biith causes, the Judgment Is valid to the extent that It deals with 
the sul Jert-nwtter within the court's Jurisdiction. 

r^'^ri. Note. — For other cases, see Judgmeirt, Cent. Dlg. § 39; Dec. Dig. 
§ 2s.*] , 

4. EviDFNCE (§ 82*) — Presumptions — Court Proceedings. 

Wliere a court had jurisdiction of the parties and subject-matter, It 
will lie presunied that the subséquent proceedings were regular uutil the 
Contra ry Is shown. 

[l':d. Note. — For other cases, see Evidence, Cent. Dig. § 104; Dec. Dlg. 
I 82.*] 

6. Judgment (S 501*) — Collateeai, Attack. 

W'here a court had jurisdiction of the parties and subject-matter, Its 
jndiînient could not be attacked oollaterally for errors or Irregularities 
lu subsetiuent proceedings except for fraud. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 941; Dec. Dig. 
§ 501.*] 

*For other caaes see same topic & i ndmbsb in Dec. & Âm. Diga. 1907 to date, & Rep'r Indexes 
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6. INSANK Persons (§ 71*)— Sales in Peobate. 

Sales of real property of a lunatic in proceedings before the proper 
probate judge or clerk of the superlor court of North Oarolina acting 
as a probate court are judiclal sales. 

[Ed. Note. — For other cases, see Insane î'ersons, Cent. Dlg. §§ 118^124 ; 
Dec. Dig. § 71.* 

For other définitions, see Words and Phrases, vol. 4, pp. 38G7-3870.] 

7. Insane Persons (§ 71*) — Sale of Land — Title of Pubchasee — Peoceed- 

INGS — Irregularities. 

A pnrcUaser of renl property at a sale held by a hmatic's commission- 
er iinder a probate order is not chargeable with errors or irregularities 
In the proceediiigs; it being siitficient if the court had ,1iirisdiction of 
the parties and sub.iect-matter, that the commissioner acted under a de- 
cree purporting to confer power of sale. 

[Ed. Note.— For other cases, see Insane Persons, Dec. Dig. § 71.*] 

!& Ventiob and Puechaseb (§ 231*) — Bona Fide Pubchasees — Notice — 
Def.ds. 

Under the North Carolina law, the record of a deed is notice to a sub- 
segueut purchaser froni the same grantor. 

fKd. Note. — For other cases, see Vendor and Purchaser, Cent Dig. |§ 
513-530; Dec. Dig. § 231.*] 

9. Vendor and Purchaser (§ 220*) — Bona Ftde Purchasee — Notice. 

Any facts sufficient to put a pnrchnser of land on inqiiiry is adéquate 
notice, not only of such fact, l)ut of anythiug to which such iuquiry may 
lead. 

[Kd. Note. — For other cases, see Vendor and Purchaser, Dec. Dig. § 
229.*] 

10. Judgment (S Cns*) — Sale of Real Estate — Impeachment — Estoppel. 

During the life of a lunatic, a connnissioner was ap]iolnted and au- 
thorized to sell his real estate for maintenance and |)reservation, etc. 
He sold the timlier in controversy on certain of the luiiatic's land, and. 
after the lunatic's death, the eoniniissloner's account was settled in the 
proceeding and transferred from the probate to the superior court of 
the State, to which ail the lunatic's heirs were niade parties. Held, that 
such heirs were coneluded by the .Ind.mnent confirmlng the coraraission- 
er's rep(n-t, to which no exceptions were taken, and that they were there- 
after estopped to impeach the title of the purchasers from the commis- 
Bioner. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. §| 1181-1183, 
1188, 1180 ; Dec. Dig. § 61>S.*] 

11. Lis Pendens (§ 24*) — Purchasers Pendente Lite. 

The commissioner of an insane person under a probate deeree sold the 
tlmber in controversy on certain of the lunatic's land in a proceeding in 
which the probate court had Jurisdiction, and thereafter, the lunatic 
having died and the proceeding having been transferred to the superior 
court of the state and ail of the lunatic's heirs having been made parties, 
tlie commissioner's report Including the sale of the limiter was consider- 
ed and conflrmed; no exceptions having been talien to the report. Held. 
that a purchaser of the land on which the timber was located from the 
heirs during the pendency of such proceeding was bouiul by the deeree, 
and could not therefore impeach the title of the timber purchasers. 

[Ed. Note. — For other cases, see Lis Pendens, Cent. Dig. §§ 38-46; Dec. 
Dig. § 24.*] 

Appeal from the Circuit Court of the United States for the Western 
IDistrict of North Carolina, at Asheville. 



■•For other cases see same topic & § ntjmbeb In Dec. & Am. Dlgs. 1907 to date, & F ep'r Indexe» 
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Action by C. H. Rexford against the Brunswick-Balke-Collender 
Company. Jndgment for défendant, and plaintifï appeals. Afïirmed. 

This action was brought originally in tlie superior court of Swain county, 
N. C, to the July term, lOCS, of said court. Upou due proceedings liad, tlie 
ease was removed for trial to tlie Circuit Court of tlie United States for tiie 
Western District of Nortti Carolina, at Aslieville. 

In tiis complaint filed in tlie state court the plaintlff seelvS to hâve declared 
uull and void certain deeds executed tiy Jolm W. Terrell, commissioner. to 
sel! tiie lands of William H. Tliouias, a lunatic, vvliich deeds are recorded in 
tlie counties of Swain and Graliam, N. C, and under wiiieh the défendant 
claims tltle to certain trees and tlmber standing upon the land, of whicli 
plalntiff allèges he is the owner in fee simple. After the case was doeketed 
in the Circuit Court, by leave of the court, the plaintifC ehanged the forni of 
hls action, and flled a bill in equity to remove a cloud from his title to the 
lan4 in controversy. The bill sought, as did the complaint flled in the state 
court to hâve caneeled certain deeds made by Terrell, commissioner, to 
J. F. Loomis and Xenaphon Wheeler, and from Loomis & Wheeler to 
W. 0. Heyser, and from Heyser to the Brunswick-Balke-Collender Com- 
pany, the présent défendant, which deeds purport to convey a certain 
number of trees of a particular size growing and standing upon the 
lands claimed by complainant, and by the cancellatlon and annullment of 
thèse deeds it was sought to remove the alleged cloud upon his title to the 
land described. Heyser flled an answer disclaiming interest in the contro- 
versy, but the answer of the présent défendant maintained the validity of 
the deeds under which it held its right to the trees conveyed thereby, and 
further averred that the trees were still standing upon the land, and had 
not been eut and removed. 

In this situation the following order was made in the case on the 15th of 
April, 1909 : "The above-entitled cause coming on to be heard on application 
of the complainant for the aijpointment of a spécial examiner to take testi- 
mony therein under equity rule 67, and it appearing to the court that the 
rights of the défendants in this action dépends priinarily on several questions 
of law based on docunientary évidence of its title to the trees in question, 
and it further appearing to the court that it would facilitate the hearing of 
said cause, if such doeumentary évidence were offered and such prellminary 
question to the title first disposed of by the court. Now, therefore, it is or- 
dered that thèse questions of law and the doeumentary évidence bearing thereon 
be flrst présentée! to the court for argument and ail questions of fact in this 
cause be held in abeyance until said prellminary questions are disposed of 
by the court, and it is further ordered that this cause be and the same is 
set for hearing before the court on said questions on the 28th day of April, 
A. D. 1909, time 3 p. m. o'clock at Asheville, North Carolina. This order is 
made without préjudice to the rights of either party in case the court is of 
the opinion that it is necessary that further évidence be taken In said cause. 
April 15th, 1909. J. G. Pritchard. U. S. Circuit Judge." 

Thereupon, without the intervention of a master, the court proceeded to 
take testimony, and on the Ist day of June, 1909, entered the following de- 
cree: "This cause came on the 28th day of April, 1909, to be heard and de- 
bated before the Honorable J. C. Pritchard, Circuit Judge of the United 
States for the Fourth Circuit, in the présence of counsel learned for plaintifC 
and défendant, the Brunswick-Balke-Collender Company, upon debate of the 
matter, and hearing what was alleged by counsel on both sides in relation to 
the issues raised by the pleadlngs touching the validity and construction of 
certain deeds of conveyance for certain timber trees: (1) A deed from 
James W. Terrell, commissioner, to J. F. Loomis and Xenophon Wheeler, 
dated the 3d day of August, 1883. (2) A deed from the said Terrell, commis- 
sioner, to the said Loomis & Wheeler, dated the 27th day of December, 1884. 
(3) A deed from said Terrell, commissioner, and T. H. Lester, B. D. Lester, 
and C. y. Lester, of Swain county, North Carolina, to said Loomis & Wheeler, 
dated the 27th day of December, ISSl. (4) A deed dated the 29th day of 
April, 1909, from the said Loomis & Wheeler, and their respective wives to 
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the défendant, W. 0. Ileyser. (5) A deed from the said défendant, W. C. 
Ileyser, and his wife, to the défendant, the Brunswick-Iîalke-Oollender Com- 
I)an\'; the sald deeds being the same as those nientioned in the third para- 
grai)h of the plaintilï's coniplaint herein and the flrst paragraph oî his 
anieuded coniplaint herein. This court ordered that the sjiecinl case sliould 
stand for jndgniont, and the saine standing for .indûment in tlie ]»resonce of 
connsel for plaintifCs and défendants. T'pon reading the said deeds and liear- 
ing what was alleged by connsel on bolh sides in relation thereto. this court 
doth, as to the flrst of the questions subniitted for the judgment of tlie court, 
déclare that by virtue of the three flrst abovcvmentioned deeds under and 
through which tlie défendant, the Brunswlck-Ralke-CoUender (Jonipany, clainis 
title to the trees in question mentioned and described in said doed. tlie ]ilain- 
tiff adinitting that he and the défendant eompany clalm title from a connnon 
source of title, and that the plaintiff's deed under which he clainis enibraced 
the same lands as the said above three deeds under which the défendant 
Company claims, and the same trees mentioned and described in sald coni- 
pany'g deed, the défendant, the Brunswick-Balke-Collender Company, under 
and by virtue of sald three deeds flrst aliove mentioned and the said other 
deeds above mentioned, does take and hold an absolute and indefeasible title, 
in fee simple, in and to ail of the trees mentioned and described in the said 
deeds and is the owner in fee simple of said trees, and by virtue of the pro- 
visions of said deeds, the said défendant, the Brunswiek-Balke-Collender 
Company, its suceessors and asslgns, hâve the right to enter npon the lands 
upon which the said trees are situated and upon any other lands belonging 
to the estate of the sald William H. Thomas, at the date of the said three 
deeds first above mentioned, for the purpose of cutting and removing said 
trees, and hâve the right of ingress and egress over the same and the right 
to make such roads over any of said lands suitable and proper to enable them 
to remove said trees whenever they may se désire. And this court doth, as to 
the second of the said questions, déclare that under and by virtue of the pro- 
visions of the said deeds the défendant, the Brunswick-Balke-Collender Com- 
pany, Its suceessors and asslgns, are not bound by any provisions coutained 
in said deed or otherwlse, to eut and remove the said trees from the said 
lands within a reasonable time. And this court, as to the said flrst and sec- 
ond questions, doth order, adjudge and decree accordingly. And this cause 
is retained for further orders. Xhis the Ist day of June, 1909. J. C. Pritch- 
ard, U. S. Circuit Judge." 
From this decree the complainant appealed to this court. 

Tucker & Lee, Adams & Adams, Frye & Raby, and Julitis C. Mar- 
tin (Martin & Wright, on the brief), for appellant. 

Merrimon & Merriinon (Bryson & Black, on the brief), for appellee. 

Before GOFP, Circuit Judge, BOYD and DAYTON, District 
Judges. 

BOYD, District Judge (after stating the facts as above). There 
are many assigntnents of error on the part of the appellant set out in 
the record, but the whole case as presented to us in our opinion turns 
upon the effect to be given to the three deeds referred to in the decree, 
one dated August 3, 1883, and the other two December 27, 1884, in 
which J. W. Terrell, as commissioner appointed by the probate court 
of Jackson county, conveyed to J. F. Loomis and Xenophon Wheeler 
certain trees therein described upon the lands of William H. Thomas, 
Sr., in the counties of Graham and Swain, N. C. The timber rights 
conveyed in the said deeds are those now claimed by défendant by 
deeds subsequently made by Loomis & Wheeler to W. C. Heyser, and 
by Heyser to the défendant. If the original deeds from Terrell to 
Loomis & Wheeler are, for any reason, invalid, it is admitted that the 
181 F.— 30 
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daim of the défendant under the deeds subsequently made constitutes 
a cloud upon appellant's title ; otherwise, not. 

The several points involved rest chiefly upon certain proceedings 
had in the probate court of Jackson county, N. C, before the clerk of 
the superior court, and the superior court of said county, and, in or- 
(ier to an intelHgent understanding of the case, it will be necessary in 
the course of our discussion to give the character and substance of 
thèse proceedings, and, as near as possible, the order in which they 
took place. William H. Thomas, Sr., was a résident of Jackson coun- 
ty, N. C. He was a man of extensive business affairs and the owner 
of considérable property, consisting principally, however, of large 
tracts of wild unimproved lands, upon much of which there was valu- 
able timber in the counties of Jackson, Cherokee, Graham, Swain, and 
elsewhere, in the western part of the state. 

Before the inquisition hereafter referred to in which the said Thomas 
was adjudged a lunatic, he was largely indebted to varions persons, 
and certain of his creditors had reduced their claims against him to 
judgment in the state courts, and besides William Johnson and R. B. 
Johnson had obtained judgment against him in the Circuit Court of 
the United States for the Western District of North Carolina for about 
the sum of $34,000, Whilst thèse conditions were existing, the mind 
of Thomas became impaired, and upon due proceedings had before 
the probate court of Jackson county on the 15th of May, 1877, he was 
adjudged a lunatic, and on the 5th of April, 1878, W. L. Hilliard was 
duly appointed and qualified as his guardian. In May, 1880, Hilliard, 
as guardian, filed his pétition in the probate court of Jackson county 
by which he sought to provide a maintenance for the lunatic, and for 
his family, also to raise funds for expenses necessarily incident to im- 
portant litigation pending in regard to lands of the lunatic, and to pay 
taxes, and further in the pétition he asked for an adjustment and set- 
tlement of certain judgments which had been taken against Thomas 
before he was declared insane, and for the payment of his debts. It 
was also stated in the pétition that the lunatic had no personal estate 
of any value. Acting on the pétition, the probate judge made certain 
findings of fact in regard to the matters set ont, and among them that 
the amount necessary for a maintenance for the lunatic and his family 
was $1,000 a year, and also that there had already accrued for the 
support of the lunatic and his family, and for necessary expenses in- 
cident to litigation attending his estate, and taxes, the sum of $2,450: 
Thereupon the order of the court was that there be set apart for the 
support of the lunatic and his family, and other expenses necessarily 
incident to the estate, the sum of $2,200 each for two years, $1,900 each 
for the two succeeding years, and $1,600 for the next year. 

Proceeding further in the ascertainment of facts, the probate court 
f ound that the estate of the lunatic was indebted ; that Johnson and 
Johnson had recovered a judgment against him in the Circuit Court 
of the United States for the W^estern District of North Carolina for 
about $34,000, and that there were judgments docketed against him in 
the state courts aggregating about $16,000; further, that the Johnson 
judgment was a lien on about 40,000 acres of unimproved land located 
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in the counties mentîoned, which land was worth from 50 cents to $3 
an acre; that the larger and more valuable tracts of land belonging- 
to said Thomas were involved in serious litigation, requiring large 
amounts of money for costs, fées, attention, etc.; that William H. 
Thomas, Jr., of fuU âge, James R. Thomas, âge 19, and Sallie L. 
Thomas, âge 17, were the children and presumptive heirs at law, and 
next of kin of the Itmatic, and that the two minor children were a part 
of his family. Thereupon, on the 26th of May, 1880, the probate court 
entered a decree in response to the prayer of the guardian's pétition 
by which James W. Terrell was appointed commissioner to make sale 
of lands belonging to the lunatic's estate, being directed to sell first 
such as were not subject to the lien of the Johnson judgment recovered 
in the Circuit Court of the United States, as before stated. The com- 
missioner was empowered to sell lands at private sale for one-fourth 
cash, and the balance in equal installments in one and two years, and 
he was also required to report semiannually to the court of sales made, 
to whom sold, the particular tract sold, date of sale, and amount re- 
ceived. Terrell proceeded as commissioner to discharge the duties 
imposed upon him by decree of the probate court, and on the Ist of 
April, 1885, he made his report in which, among other realty, was in- 
cluded the sales of trees in 1883 and 1884 to Loomis & Wheeler, and 
which were conveyed to them by the deeds in question, and this report 
was confirmed by the clerk of the superior court of Jackson county. 

As will be seen, the proceedings by the guardian were commenced 
in the probate court of Jackson county, and the findings of fact and 
the decree appointing Terrell commissioner with authority to sell the 
lands made by that court in 1880, but that the report of the commis- 
sioner was made to the clerk of the superior court of Jackson county, 
and confirmed by that officer in 1885. This is due to the fact that 
in the meantime the laws of North Carolina with respect to probate 
courts, and the clerks of the superior courts, had been changed. The 
law as it existed when the proceedings began will be found in Battle's 
Révisai, We quote the following from chapter 90 : 

"The clerks of the superior courts are declared judges of probate In thelr 
respective counties." (Section 1.) 

And, as relating to the jurisdiction of the probate court at the time, 
we copy section 7, c. 57, of said Révisai: 

"Whenever it shall appear to the court of probate, upon the pétition of the 
gardian of any idiot or lunatic, that a sale of any part of his real or Per- 
sonal estate is necessary for his maintenance, or for the discharge of debts 
unavoidably incurred for his maintenance; or, whenever the court shall be 
satisfied that the interest of the idiot or lunatic would be materially and es- 
sentially promoted by the sale of any part of such estate, or whenever any 
part of his real estate is retjuired for public purposes, the court may order a 
sale thereof to be made by such person, in such a way and on such ternis as 
it shall adjudge; provided, however, that the court, if It be deemed proiier, 
may direct to be made parties to such pétition the next of kin or presumptive 
helrs of such nonsane person. And if on the hearing, the court shall order 
such sale, the same shall be made and the proceeds applied and secured, shall 
descend and be distributed, in like manner as is provided for the sale of in- 
fants' estâtes, decreed in like cases to be sold ou application of their guard- 
ians, as directed in the chapter entitled 'Guardian and Ward.' " 
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The probate courts, by that name, were abolished by the North Caro- 
lina Législature as will be seen by référence to the Code of North Car- 
olina adopted in 1883 (volume 1, § 103), which is in this language: 

"The office or place of probate judge is abolished, and the duties hereto- 
fore pertalnlng to clei'ks of the superior courts as judges of probate, shall be 
performetl by the cJerks of the superior courts as clerks of said courts, and 
ail matters pendlng before said .iudges of probate shall be deemed transferred 
to the clerks of the superior court." 

And, further, section 7, copied above, was re-enacted Verbatim as 
section 1G75 of the Code of 1883, and the same jurisdiction with re- 
spect to lunatics and their estâtes was thereby conferred on the clerks 
of the superior courts. 

The appellant insists that under the circumstances detailed the pro- 
bate court had no jurisdiction to entertain the guardian's pétition, or 
to order sales of the lunatic's property, and that, therefore, the pro- 
ceedings had in that court were void, and the deeds to Loomis & 
Wheeler by virtue thereof are invalid. This is the first question for 
our considération. 

In the case of Blake v. Respass, 77 N. C. 193, the Suprême Court of 
the state of North CaroHna held that : 

"The statute (Battle's Kevisal, e. 57) confers no power upon the courts of 
probate to provide for the payment of the debts of a lunatic contracted prier 
to the lunacy." 

If, therefore, the pétition of the guardian had been solely to pro- 
vide for the payment of pre-existing debts, except such as were un- 
avoidably incurred for the maintenance of the lunatic, there would 
hâve been no jurisdiction in the court to entertain the pétition, or re- 
spond to its prayers by ordering sales of the lunatic's property, and 
that would be an end of this case, but as we see it the provision for the 
payment of debts of the lunatic was a secondary object of the pétition, 
the prime purpose being to provide for a maintenance for the lunatic 
and his family, for debts theretofore unavoidably incurred for support, 
and also for current expenses incident to the care and préservation 
of his estate. By the averments in the pétition it is made to appear that 
the lunatic's property was incumbered, was in litigation, and that the 
income therefrom had not been sufficient to meet the expenses incident 
to his support, and it is specifically stated: 

"That there is yet due and owlng on account of the support of the said 
lunatic and the maintenance and support of said infant children and costs 
accruing in litigation in the protection of said lunatic's property the suni of 
$2,000." 

And among the first prayers of the pétition are the following: 

"That an account may be taken to Inquire and ascertain of what the estate 
of the said W. H. Thomas consisted at the inquisition of the said lunacy. 

"Of what the said estate does now consist. 

"That a proper sum may be appropriated and settled for the maintenance 
and support of the said lunatic, for indebtedness already incurred, and for 
the support and maintenance for the future. 

"And that a proper sum may be settled and approved for the maintenance 
and support of the said infant children, in the future, as well as the indebt- 
edness of the past, and that the said sum so reported as necessary for the 
maintenance and support of the said lunatic may be paid to his guardian out 
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of the estate of the said lunatlc, and that ttie sum so settled and approved for 
the support and maintenance of the said Infant cliildren be paid to tlie guard- 
ian of said cliildren out of said lunatic's estate." 

Undoubtedly the probate court had jurisdiction of a pétition for the 
allotment of a maintenance for a lunatic and his family, to discharge 
debts unavoidably incurred for this purpose, and to direct sales of 
property to thèse ends, and, further, we think that a proper construc- 
tion of the statute vested the power in the probate court to make neces- 
sary and suitable provisions for the care and préservation of the luna- 
tic's estate. 

In our research, we find no North Carolina case to the effect that 
the probate court had no jurisdiction over the estate of a lunatic fur- 
ther than to provide for maintenance. The décisions hâve only gone 
to the extent that the probate court was not authorized to provide for 
the payment of debts of a lunatic contracted prior to the lunacy ; that 
this jurisdiction remained in the superior court where it had always 
been. In section 7 of chapter 57, Battle's Révisai, copied above, it will 
be found that the probate court, upon the pétition of the guardian of a 
lunatic, had the jurisdiction to direct the sales of real or personal es- 
tate of the lunatic for four purposes : First, for the necessary main- 
tenance ; second, for the discharge of debts unavoidably incurred for 
maintenance ; third, whenever the court shall be satisfied that the in- 
terest of the lunatic would be materialiy and essentially promoted by 
the sale of any part of his estate ; and, fourth, whenever any part of 
his real estate was required for public purposes. The probate court 
found as a fact that the most valuable real estate of the lunatic was in 
litigation, and that there were necessary costs and expenses attending 
this litigation which involved the recovery and préservation of the 
property, also that taxes were accruing upon the lands, and that the 
lands did not yield enough income to pay such taxes. 

We are, therefore, led to inquire the meaning of the statute wherein 
it says that the court shall hâve power to order the sale of any part 
of the real or personal estate of a lunatic whenever the court shall be 
satisfied that the interest of the lunatic would be materialiy and essen- 
tially promoted thereby. In view of this provision, will it be contend- 
ed that the court having both the person and the estate of a lunatic 
legally in its custody is to sit idly by and see such estate subjected to 
loss or swept away by litigation for the want of jurisdiction to take 
steps for its préservation? To give the statute a construction leading 
to such resuit would to our minds be subversive of législative intent, 
and would expose the estate of a lunatic in custodia legis to loss, and 
perhaps entire sacrifice without power in the court having it in charge 
to protect it. 

We conclude, therefore, that the allégations of the pétition of the 
guardian were sufficient to confer jurisdiction upon the probate court 
to ascertain the necessary maintenance for the lunatic and his family 
to be allotted out of his estate, to provide for debts theretofore un- 
avoidably incurred for such maintenance and also to make such orders 
and decrees as were necessary to préserve the estate, or to save it from 
loss or dissipation pending the lunacy, and the fact that in the pétition 
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the guardian went further and asked for sales of property of the lun- 
atic to relieve liens, and to pay pre-existing debts, did not oust the 
jurisdiction of the probate court to proceed with the cause for the pur- 
poses contemplated by section 7, c. 57, above quoted, and to the extent 
authorized by the law. "The power to heàr and détermine a cause is 
jurisdiction. It is 'coram judice,' whenever a case is presented which 
brings this power into action. If the petitioner stat such a case in 
this pétition that on a demurrer the court would render judgment in 
his favor, it is an undoubted case of jurisdiction." United States, Ap- 
pellant, v. Arredondo et al., Appellees, 6 Pet. (31 U. S.) 681 (see page 
708) 8 L. Ed. 547. 

We lay it down as a further proposition of law that where a proceed- 
ing embraces two causes of action, the one of which is within the ju- 
risdiction of the court in which the same is brought, and the other with- 
out, and the court enters judgment or decree affecting both causes, 
such judgment or decree is valid to the extent that it deals with the 
subject-matter within the jurisdiction. "If, however, the court has ju- 
risdiction of the action and the parties, and is compétent to give part 
of the relief granted, its judgment so far as within its powers is valid." 

1 Freeman on Judgments (4th Ed.) § 120, p. 184. This doctrine is 
upheld in Abernathy v. Railroad, 150 N. C. 97, 63 S. E. 180. In that 
case a proceeding was brought before the clerk of the superior court 
of Mitchell county by the plaintiff against the railroad company under 
the North Carolina statute for the purpose of finding and recovering 
compensation for the right of way over his land occupied and appro- 
priated hy the défendant for railroad purposes. In the pétition the 
plaintiff joined two causes of action — the one for compensation, and 
the other for damages. The Suprême Court held that a motion to dis- 
miss on this ground could not be sustained, that the clerk had juris- 
diction by reason of the fact that the pétition sought compensation for 
the lands taken, and that the other cause of action was irrelevant and 
did not affect the jurisdiction. 

It being determined that the probate court had jurisdiction of the 
parties, and of the subject-matter, the presumption that subséquent pro- 
ceedings were regular will be indulged until the contrary îs shown, and 
we find nothing in the record évidence (and there was no testimony 
aliunde) sufficient to warrant the conclusion that the probate court, 
when through its arm, the commissioner, made the sales to Loomis & 
Wheeler, was not acting within the limits of its authority. If the pro- 
bate court, as we bave stated, had been without jurisdiction of the 
parties and the subject-matter, its decree would be void, and no title 
could pass to a purchaser thereunder, but, when the jurisdiction at- 
tached, the case was coram judice, and errors or irregularities in sub- 
séquent proceedings cannot be availed of by collatéral attack in another 
court. This proposition is so well settled that it is scarcely necessary 
to cite authorities, but we will call attention to Thompson v. Tolmie, 

2 Pet. (27 U. S.) 156, 7 L. Ed. 381, in which the Suprême Court says: 

"The Jurisdiction of the court (under whose order the sale was made) over 
the sub.lect-matter appears upon the face of the proceedings; and Its errera 
or miPtakes, If any were committed, cannot be eorreeted or examlned when 
brought up collaterally as they were in the Circuit Court" 
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We find also that in the case of Comstock v. Crawford, 3 Wall. (70 
U. S.) 396, 18 L. Ed. 34, in which the court was treating of the action 
of a probate court in a proceeding to sell land by an administrator, it is 
held: 

"But, when by the preseutiition of a case \vitliiu the statute the juriadiction 
of the court has once attachecl, the regularities or irreguhiritios of subse(iuent 
steps can onl.v be questionerl in some direct mode as prescribed by law. They 
are not matters for -which the decree of the court can be collaterally assailed." 

And to the sanie effect is the décision in the case of McNitt v. 
Turner, 16 Wall. (83 U. S.) 353 (21 L. Ed. 341): 

"Where jurisdiction has attached, whatevor errors niay occur subsequently 
in its exercise, the pro(;cedings being coram judice, cannot be lini)eached col- 
laterally exeept for fraud." 

A more récent case of Davis v. Gaines, 104 U. S. 38G, 36 L. Ed. 757, 
treats generally of this subject, and reaffirnis the décisions we hâve 
cited above, and refers to a number of leading authorities in support 
of the principle. Aniong the earlier cases in which the principle is de- 
cided is Elliott v. Peirsol, 1 Pet. (26 U. S.) 328, 7 L. Ed. 164, in which 
the court holds that : 

"Wtiere a court has .lurisdiction, it has a right tô de<.'ide every question 
which occurs in the cause; and whether its décision be correct or otherwise 
its judgment, untll reversed, Is regarded as binding In every other court." 

However, if after the jurisdiction attached there were irregularities 
in the course of the cause, or if the court acted in excess of its powers, 
what, if any, efifect would such proceedings hâve upon the rights of a 
purchaser at a sale directed by the court's decree? The probate judge 
was, by the laws of North Carolina, a court as is also the clerk of 
the superior court who succeeded to the jurisdiction, and sales under 
orders or decrees of either were judicial sales. In Thompson v. Toi- 
mie, supra, Mr. Justice Thompson in delivering the opinion of the 
court cited with approval Perkins v. Fairfield, 11 Mass. 327, in which 
it was held : 

"That a title under sale by admlnistrators by vlrtue of a license frora the 
court of conimon pleas was good against the hoirs of the intestate, although 
the license was granted upon the certiflcate of a judge of pvobates, not au- 
thorized by the circumstances of the case. The court sald the license was 
granted by a court havlng jurisdiction of the subject. If that jurisdiction 
was improvidently exercised, or in a manuer not warranted by the évidence 
before the probate court, yet it is not to be correoted at the expcnse of the 
purchaser, who had a right to rely upon the order of the court, as an au- 
thority emanating frona a compétent jurisdiction." 

And in McNitt v. Turner, supra, the court says that : 

"A purchaser at a judicial sale by an administrator does not dépend upon 
a return by the administrator making the sale of what has been donc. If 
prellminary proceedings are correct, and he has order of sale and the deed, 
thls is sufflcient for him." 

And in this same case, Mr. Justice Swayne, after discussing the 
points involved in the case, which related to a proceeding by an admin- 
istrator in the state of Illinois to sell lands of a décèdent for assets, 
and deciding that although there were irregularities the court which 
ordered the sale had jurisdiction, and laying down the rule which we 
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have before referred to that when jurisdiction has attached, whatever 
errors may subsequently occur in its exercise, cannot be impeached 
collaterally save for fraud, proceeds further to say that the order of 
sale before the court vvas within the rule, and then quotes from Grig- 
non's Lessee v. Astor et al., 3 How. 341 (11 L. Ed. 283), the following: 

" 'The purchaser uuder it is not bound to look beyond the decree. If there 
Is eiTor In It of the most palpable klnd, if the court which rendered it have, 
in the exercise of its jurisdiction, disregarded, misconstrued, or disobej'ed the 
plain provisions of the law which gave them the power to hear and détermine 
the case before them, the title of the purchaser is as much protected as if the 
adjudication would stand the test of a writ of error ; and so where an appeal 
is given, but not taken, in the time allovved by lave.' This case and the case 
of Voorhees v. Banii of the United States, 10 Pet. 449 [9 L. Ed. 490], are the 
leadiiig authorities in this court upon the subject. Other and later cases have 
followed and been controlled by them. Stow v. Kimball, 28 111. 93, affiruis the 
same doctrine." 

And again in Gaines v. Davis, supra, the law as laid down in Thomp- 
son V. Tolmie is reiterated in the following language : 

"ïhe law appears to be settled in the States that courts vvill go far to sus- 
tain bona flde titles acquired under sales made by statutes regulating sales 
inade by order of the orphans' courts. When there has been a fair sale the 
purchaser will not be bound to look beyond the decree, if the facts necessary 
to give the court jurisdiction appear on the face of the proceedings." 

And the court goes further in the case of Gaines v. Davis to say 
that : 

"It is sufflcient for the buyer to know that the court had jurisdiction and 
exerc-ised it, and that tlie order on the face of which the purchase was made 
authorized the sale." 

The next question inviting our attention is that of notice, The ap- 
pellant dérives his title to the lands in question under a deed executed 
by the heirs of W. H. Thomas, deceased, lunatic, to J. S. Bailey dated 
April 18, 1903, and a deed from Bailey and wife to appellant dated the 
26th of September, 1906. The deed from Terrell, commissioner, to 
lyoomis & Wheeler, conveying timber on the lands in Swain county, 
was duly recorded in that county on the 31st of August, 1883, and the 
two deeds for timber on the lands in Graham county placed on record 
in that county on the 31st of December, 1884. 

It is well settled in North Carolina that this recordation of the 
Loomis & Wheeler deeds was notice to Bailey at the time he purchased, 
for the décisions of the Suprême Court of the state are uniform to the 
efïect that, where an instrument affecting the title to real estate is 
properly recorded, the record thereof is notice to a subséquent pur- 
chaser from the same grantor. The citation of a few of the many 
North Carolina cases declaring this to be the law will be sufficient. In 
Taylor v. Eatman, 93 N. C. reprint 563, it is held that : 

"Registration of a prier voluutary deed is notice to a subséquent pur- 
chaser." 

And in Austiil v. Staten, 126 N. C. 783, 36 S. E. 338, it is held in 
substance that registration of a deed under the laws of North Carolina 
is required for the purpose of notice to a subséquent purchaser. The 
record discloses the fact that the description of the lands upon which 
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the timbers conveyed to Loomis & Wheeler were standin<T was fully 
set out in the recorded deeds. This constituted notice to ail the world 
of what the deeds contained, and Bailey's purchase after the registra- 
tion charged him with such notice. And it is an established proposition 
that any fact which is sufficient to put a purchaser of land on inquiry 
is adéquate notice, and of everything to which such inquirv may lead. 
Shauer v. Alterton, 151 U. S. 607,' 11 Sup. Ct. 44-2, 38 t. Ed. 28G ; 
Thompson and Wife et al v. Blair ùt al, ? N. C. 583, 3 Murphey's Law 
& Equity. If our reasoning is wcll grounded, and it seems to us that 
it is, the conclusion follows that the prohate court had jurisdiction to 
make the decree directing Terrell as commissioner to sell property of 
the lunatic ; that Eoomis & Wheeler bought and took title by virtue of 
this decree; that rights thus vested cannot be attacked collaterally in 
a proceeding inter alios acta ; and that Bailey bought in 1903 the lands 
upon which the timber conveyed to Eoomis & Wheeler is located with 
notice of their title, and subject to their said rights. 

We might, therefore, stop hère and affirm the decree of the Circuit 
Court, and we would do so, but there is a further view of the case 
presented in the record, and argued by counsel, which we think it 
would be well to consider. This view is based upon proceedings had 
before the clerk of the superior court of Jackson county, and in the 
superior court of said county, subséquent to the dates which hâve been 
hereinbefore recited. The proceeding in the name of Hilliard, as 
guardian, continued before the clerk, and was pending on the 25th of 
October, 1889, when Hilliard resigned as guardian, and James R. 
Thomas (a son of the lunatic), who had become of âge in the meantime, 
succeeded to the guardianship of his father. On the day of his ap- 
pointment Thomas filed his pétition as guardian before the clerk, in 
which he sought to make sales of the real estate of the lunatic for pur- 
poses set out in his pétition, and also to collect the purchase money for 
sales made by Terrell and convey to the purchasers, etc. The lunatic 
died intestate in June, 1893, and James R. Thomas, the son, became 
administrator upon the intestate's estate. Before that the lunatic's 
daughter, Sallie L. Thomas, had intermarried with A. C. Avery, and 
William H. Thomas, Jr., a son of the lunatic had died, leaving him 
surviving as his only heirs at law, Sallie Thomas, William Thomas, 
Love Thomas, De Wltt Thomas, Bryan Thomas, and Mary Thomas, ail 
infants and for whom James R. Thomas became guardian. 

On the 9th of January, 1899, a pétition was filed before the clerk 
of the superior court of Jackson county in the name of James R. 
Thomas, A. C. Avery and wife, Sallie L. Avery, and James R. Thomas, 
as administrator of the estate of William H. Thomas, Sr., deceased, of 
full âge, and Sallie Thomas, William Thomas, Love Thomas, De Witt 
Thomas, Bryan Thomas, and Mary Thomas, by their guardian, James 
R. Thomas. In this pétition the scveral petitioners as the only heirs 
at law and next of kin of the deceased lunatic sought to bave the pro- 
ceeding instituted by Hilliard, and that instituted by Thomas, as guard- 
ians, Consolidated, and to bave thcmselves made parties plaintiff in the 
Consolidated case. And the pétition went further to allège that Terrell 
had been appointed commissioner to sell lands and convey the same to 
purchasers as provided in the order of the probate judge of Jackson 
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county ; that he had sold a number of tracts of land and had collected 
the purchase money, and had also sold and eut timber for which he 
had not accounted. The petitioners prayed that the sales, receipts, dis- 
bursements, and liabilities of Terrell, as commissioner, and the account 
of James R. Thomas of sales of land, of disbursements of the pro- 
ceeds of such sales by him as gtiardian of said Thomas, and as commis- 
sioner, be referred to a compétent accountant to examine and report 
to the court after notice to the parties interested. Upon the pétition, 
the clerk of the superior court of Jackson county on the 6th day of 
July, 1899, entered an order consolidating the two proceedings, also 
confirming sales made by James R. Thomas, as guardian, and direct- 
ing him to make title for land sold by Terrell before the qualification 
of said Thomas as guardian upon the collection of the purchase money. 
On the 8th of September, 1899, the counsel for the petitioners and for 
Terrell filed an agreement in the case before the clerk, in which ap- 
pears the following: 

"It Is further agreed that this spécial proceediug, entitled as above, shall 
be eutered upon tbe docket of the superior court of Jackson county at the 
Fall terra, 1899, thereof, to be then further proceeded wlth aecording to law, 
nnd for ail purposes." 

The clerk entered his order on the same date transmitting the entire 
case to the superior court, and it was docketed for the Fall term, 1899. 
After the case was so docketed, the superior court appointed M. W. 
Bell and Thomas A. Jones to take and state an account of the transac- 
tions of Terrell, as commissioner, and also to report to the court upon 
the issues and questions of fact and of law raised by the pleadings in 
the case. In discharge of their duties the said référées took an account 
of the dealings of Terrell, as commissioner, including the sales of land 
and timber, his collections and disbursements in connection with the 
estate of the lunatic. They made a report at length of the findings of 
fact and conclusions of law to the court on the 36th of February, 1905. 
They found as a fact that there was a small balance due Terrell from 
the estate, and among their conclusions of law they submitted thèse 
two: 

"That this proceeding was properly begun In the probate court of Jackson 
county by vlrtue of ehnpter 57 of Battle's Révisai, and that the clerk of the 
superior court of said county by opération of law and statute in such case 
made and provided sueceeded to the functions which the probate judge had 
theretofore exercised and had." 

"We eonclude as a matter of law that said Terrell had a right to sell the 
timber on the Graham and Swaln county lands with the approval of the clerk 
of the superior court, and that the order of said clerk protect.s him in the 
sales made to Loomis & Wheeler." 

There were no exceptions to this report, and at the October term, 
1°05, of the court, judgment was entered confirming the same in ail 
particulars. Ail parties acquiesced in this judgment, and the same 
was therefore final. 

We think that aside from being concluded by this judgment the 
heirs at law of the lunatic when they voluntarily made themselves par- 
ties to the proceeding in which the timber was sold to I^oomis & 
Wheeler, and soUght to hold Terrell to an account for the purchase 
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money, and recover the same from him if he was still liable therefor, 
thereby ratified the sales, and were estopped to impeach the title of 
the purchasers. 

The remaining question is as to the effect of the final judgment of 
the superior court upon the rights of Bailey, who purchased and took 
deed from the heirs at law of Thomas, who were parties to the pro- 
ceeding. Bailey bought in 1903 whilst the case was still pending in 
the superior court. The jurisdiction of the superior court in the case 
transmitted by the clerk and of ail matters in controversy therein is set- 
tled, we think, by a statute of North Carolina, and décisions of the Su- 
prême Court of that state construing it. The statute we refer to is 
chapter 276, Pub. Laws N. C. 1887, from which we quote : 

"That, whenever any civil action or spécial proceeding begun before a clerk 
of any superior court shall be for any grouud wliatever sent to tbe superior 
court before the judge, the said judge shall hâve jurisdiction ; and it shall be 
the duty of said judge upon the request of either party to proceed to hear 
and détermine ail matters in controversy in such action." 

Referring to this statute in Oldham v. Rieger, 145 N. C. 254, 58 S. 
E. 1091, the Suprême Court says : 

"That, whenever a cause which was originally brought before the clerk is 
constituted in the superior court at term by transfer, appeal, or in auy other 
way, the court shall proceed to hear and détermine ail matters in contro- 
versy." 

And in Re Anderson, 132 N. C. 243, 43 S. E. 649, treating of this 
same statute, the court déclares : 

"Whenever any civil action or spécial proceeding begun before a clerk of 
the superior court shall be for any ground whatever sent to the superior 
court, the said court shall hâve jurisdiction, although the proceediugs orig- 
inally had before the clerk were a nuUity." 

And in Railroad v. Stroud, 132 N. C. 413, 43 S. E. 913, it is held 
that a case on appeal to the judge from the clerk is as fuUy before the 
judge as if it had originally been returned before him. We cite, also, 
Smith V. Pipkin, 79 N. C. 569, reprint, 510, in which it is held that the 
superior courts hâve concurrent jurisdiction with the courts of probate 
over lunatics and their estâtes. 

Were the timber rights of Loomis & Wheeler on the Thomas lands 
called in question in the superior court, or the title derived to them by 
the deeds from Terrell involved in the controversy ? It plainly appears 
that the Superior Court took cognizance of thèse questions. The réf- 
érées found, as shown by the quotations from the report, that the pro- 
bate court and the clerk had jurisdiction, and, further, that Terrell had 
the right to sell the timber to Loomis & Wheeler. Thèse were légal 
conclusions which were confirmed by the judgment of the court, and it 
is not our province to assume that the court e.xercised jurisdiction over 
matters not before it. The Suprême Court of North Carolina in Dancy 
V. Duncan, 96 N. C. reprint 98, decided : 

"If property Is transferred by the défendant pending a suit Involvlng Its 
title, in which there is afterwards a judgment for the plaintifC, the judgment 
relates to the beginnlng of the action, and binds the property In the hands of 
the purchaser." 

See, also, Rollins v. Henry, 78 N. C. reprint 297. 
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And again, in Bird v. Gilliam, 125 N. C. 76, 34 S. Ë. 19G, the court 
held that: 

"A purcJiaser of Iniid in litigation is conelusively flxed witli notice, and 
takes his eouveyance Irom a party to the suit subject to the final adjudica- 
tion." 

Thèse décisions, both of which were rendered before the convey- 
ance to Bailey was executed, estabHshed a rule of property in North 
Carolina, which we cannot disregard in passing upon property rights 
in that state. The appellant who bought from Bailey in 1906 took by 
his deed only such right as Bailey could convey, which, we are led to 
conclude, was the title to the lands in question subject to the timber 
rights under the deeds from Terrell to L,oomis & Wheeler. 

The decree of the Circuit Court is affirmed, and the cause remanded 
to the end that further proceedings may be had in harmony with this 
décision. 

Affirmed. 



IN RE JAMES. 

(Circuit Court of Appeals, Fourth Circuit. July IG, 1910.) 

No. 967. 

BANKBtIPTOY (§ 408*) DlSCH.ilîGE — GkOUNDS FOB IÎEFUSAL — CONCEAI.llENT OF 

PKOPEETY — "CONCEALED." 

In Banlfr. Act July 1, 1838, e. 541, §' 14b (4), 30 Stat. 550 (U. S. Conip. 
St. 1901, p. 3427), as amended by Act Feb. 5. 1903, c. 487, § 4, 32 Stat 
707 (U. S. Comp. St. Supp. 1909, p. 1310), which makes it a ground for 
refusing a discharge that a bankrupt hns "at any tlme subséquent to the 
first day of the four months Imraediarely precednig the filing of the 
pétition * * « concealed or permitted to be * * * coneealed an.y 
of his property with Intent to hinder, delay or defraud his creditors," the 
word "coneealed" Includes a continuons concealment, and a baukrupi; who 
concealed property from his creditors while insolvent before the four- 
month perlod, and kept the same concealed untll within the four months, 
and until It was discovered by another, is not entitled to a discharge. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 408.* 
For other définitions, see Words and Phrases, vol. 2, pp. 1377-1384.] 

Appeal from the District Court of the United States for the East- 
ern District of North CaroHna, at Wihnington, in Bankruptcy. 

In the matter of John L. James, bankrupt. An apphcation for dis- 
charge was contested by Stone & Co., creditors. Decree denying 
discharge (175 Fed. 894), and the bankrupt appeals. Affirmed. 

This is an appeal from a .l'udgment of the District Court of the United 
States for the Eastern District of North Carolina, sitting as a court of bank- 
ruptcy. It appears that on the 25th of October, 1907, and for some time prier 
thereto, the petitioner was eugaged in the mercantile business at Deep Bot- 
tom, in the county of Dublin, state of North Carolina, and continned in that 
business until the 4th day of November, 1907; that on the 25th of October, 
1907, petitioner made a gênerai assignment for the beneflt of his creditors, 
and one Robert James was appointed trustée under the deed of assignment. 
It further appears that without the knowledge of any person, except his son, 
the petitioner hid, secreted, and concealed certain ])roperty to which référence 
wlll hereafter be made, amounting in value to about .f50. On tlie 28th of 

•For otlier cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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February, 1908, Stone & Co. and other creditors of tlie petitioner filed their 
pétition in involuntary bankruptcy against tlie petitioner, alleging tliat witli- 
in four montlis next preeeding B'ebruary 28th petitioner had coinmitted an act 
of bankruptcy by executing and delivering on the 4th day of November, 1!X)7, 
a deed of gênerai assignaient, and upou information and belief had witliin 
four months next preeeding February 28, 1908, removed or caused to be re- 
moved from tiis storehouse a large quantity of goods aud had concealed or 
caused to be concealed said goods in various swamps or other places with in- 
tent to hinder, delay, and defraud his creditors, and praying that he be ad- 
Judged a bankrupt, and said pétition was served upon John L. James on the 
29th of February, 1908; that on the 8th day of Jlareh, 1908, petUioner iiled 
his answer to said pétition denying that within four months next preçeding 
the date of the pétition (February 28, 1908), he had removed or caused to 
be removed or concealed or caused to be concealed any merchandlse with in- 
tent to hinder, delay, or defraud his creditors as alleged, and, while admit- 
ting that prior to the 4th of Kovember, 1908, he had taken some merchandlse 
from his store and warehouse and stored it away in différent places, he de- 
nied that this merchandlse had been taken from his assignée (Robert James) 
or that it had been taken within four months next preeeding February 28, 
1908. ïhe petitioner was duly adjudged a bankrupt March 11, 1908. Ou 
May 8, 1908, the petitioner filed hisi pétition for a discharge from bankruptcy 
in due form, and the hearing was set for ilay 20, 1908. ÎBy spécifications of 
objections and amendments thereof under dates of Jlay 4, 1908, and June 3, 
1908, respectively, Stone & Co., creditors of the bankrupt, opposed his dis- 
charge upon the ground that four months preeeding the flliiig of their péti- 
tion, to wit, February 28, 1908, the petitioner wlth intent to hinder, delay, 
and defraud his creditors had transferred, removed, destroyed. or concealed, 
sundry articles of merchandlse (specified), and on May 20, 1908, the peti- 
tioner filed his pétition to dlsmiss said spécifications as being insuflicient in 
law to warrant the court in refusing a discharge. 

At this stage of the proceedings, the then judge of the District Court en- 
tered an order suspending further proceedings to await the détermination of 
certain matters at issue in regard to certain real estate claimed as part of 
the bankrupt's estate. By an order entered .Tuly 21, 190f), the court modified 
the aforesaid order, and dl];ected George H. Howell, Esq., as spécial master, 
"to hear the application of the bankrupt for his discharge and to take évi- 
dence and report the same, with his findings of fact to the court." Upon 
hearing on January 31, 1910, the court entered an order refusing to grant 
the bankrupt a discharge. 

Upon the foregoing statement of facts, the court below held that the con- 
cealment of the goods of the bankrupt on October 24, 1907, vi-aa a continuons 
concealment extending to January 5. 1908, within the four months immedi- 
ately preeeding the filing of the pétition herein; that said concealment was 
a concealment from the trustée; and tbat, therefore, the bankrupt was not 
entitled to a discharge. 

Henry R. Miller and H. L. Stevens, for appellant. 

Before GOFF and PRITCHARD, Circuit Judges, and KELLER, 
District Judge. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
It is insisted by counsel for appellant that, inasmuch as the petitioner 
had concealed a portion of his property more than four months next 
preeeding the filing of the pétition, he thereby became exempt from 
the provisions of the bankruptcy law relating to the concealment 
of the property of the bankrupt, notwithstanding the fact that he 
continued to keep the property in question concealed until within lin; 
four months' period next preeeding the filing of the pétition. Tîie 
purpose of the bankruptcy law is to secure fair treatment for hoth 
creditor and debtor, and ample provision is made by which an honesl 
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debtor may, upon compliance with the provisions of the law, secure 
a discharge from his debts, and thus be enabled to start life anew. 

The question naturally arises as to whether the petitioner in this 
case has complied with the law, or, on the other hand, whether he 
has done that which the law forbids. 

The référée finds the following facts as respects his conduct: 

" • * * (6) That on or about the 25 th day of October, 1907, and before 
the bankrupt inade the deed of assignraent of ail his property for the beneflt 
of iiis credltors to one Robert James, he, without the Knowledge of the said 
Kobert James, or any other person except his son, hid in a swamp in Onslow 
county, on land leased by him, flve caddies of tobaeco, worth about 20 cents 
a pound, one case of gun shells, two trunks of shoes and dry goods, and a 
case of dry goods, -with intent to hinder, delay, and defraud his credltors. 
That on or about the 25th of October, 1907, and before the bankrupt made 
the deed of assignment of ail his property for the beneflt of his credltors to 
one Robert James, he, without the knowledge of the sald Robert James, or 
any other person except his son, hid, secreted, or coucealed at one W. R. 
Sholer's house one barrel of boots and shoes, valued at about $50, with in- 
tent to hinder, delay, and defraud his credltors. That on or about the 25th 
day of October, 1907, and before the bankrupt made the deed of assignment 
of ail of his property for the benefit of his creditors to one Robert James, he 
without the knowledge of the said Robert James, or any other person except 
his son, hid, secreted, or eoncealed in the Hardy Kenan house on the Burton 
pince two barrels of flour, one baie of homespuu, one large box of notions, 
two cases of shoes, four boxes of gun shells, two packages of snuff, two buck- 
ets of snuff, three rolls of wrapping paper, and two sacks of cofCee, ail of the 
value of about $416.25, with intent to hinder, delay, flnd defraud his cred- 
ltors. That on or about the 5th day of January, 1908, one H. G. Swinson 
dlscoverod the whereabouts of the property eoncealed in Onslow county, when 
the bankrupt volùntarily disclosed the hiding place of ail the property eon- 
cealed by him, except two trunks and their contents and one lot of tobaeco, 
which were stolen or taken from the hiding place, without the bankrupt's 
knowledge or consent." 

Subsection 4 of section 14 of the bankruptcy law provides that it 
shall be the duty of the judge, upon the pétition of the bankrupt 
made in accordance with the provisions of the act, to grant a dis- 
charge, uniess petitioner, "at any time subséquent to the first day 
of the four months immediately preceding the filing of the pétition 
transferred, removed, destroyed, or eoncealed, or permitted to be 
transferred, removed, destroyed, or eoncealed any of his property 
with intent to hinder, delay, or defraud, his creditors." Thus it will 
be seen that a debtor who conceals his property with intent to hinder, 
delay, or defraud his creditors during the four months' period is not 
entitled to a discharge. It is the manifest purpose of this provision to 
prevent dishonest and unscrupulous debtors from imposing upon the 
public. 

The findings of fact by the référée show that within the four 
months' period the property of the petitioner was eoncealed, and 
that such concealment was fraudulent and with intent to hinder and 
delay the creditors of the petitioner in the collection of their debts. 
While in the first instance the act of concealment was more than four 
months next preceding the filing of the pétition, nevertheless it is 
undisputed that the concealment was continued until within the four 
months' period, with the consent and acquiescence of the petitioner, 
and for a fraudulent purpose, thus bringing this case clearly within 
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the purview of the statute. To hold otherwise would be to open 
wide the door for the commission of fraud by those who may be 
actuated by a désire to évade the payment of their honest debts. 
Suppose that, in this instance, there had been no discovery of the 
concealed property until the day of the filing of the pétition for a 
discharge and it had then been discovered that the property had been 
concealed and that fact had been made to appear, would the judge, 
under such circumstances, be iustified in granting a discharge? We 
think not. A bankrupt, in order to be entitled to a discharge, must 
corne into court with clean hands, and show that his conduct has 
been that of an honest, upright man. But, under the circumstances 
of this case, it cannot be reasonably insisted that a court of justice 
should, by its decree, proclaim to the public that one who concealed 
his goods for the purpose of defrauding his creditors had dealt 
fairly with his fellowman, and that such an individual is entitled to 
the benefits of an act intended to promote honesty and fair dealing. 

We bave carefully considered the briefs filed by the appellant, 
but are of opinion that the cases relied upon are not applicable to 
the case at bar. For the reasons hereinbefore stated, the judgment 
of the lovver court is affirmed. 



BURLTNGHAM et al. v. CROUSE et al. 
(Circuit Court of Appeals, Second Circuit August 11, 1910.) 

No. 322. 

1. Eankruptct (§ 143*) — AssETS — Insurance Polictes — Rioht or Trurtee. 

Bankruptcy Act (Act July 1, 1»)8. c. 541, 30 Stat. 5(>r> [U. S. Conip. 
St. 1901. p. 34.51]) i 70, vests the bankrupt's trustée witli title to the 
bankrupt's property, which prior to filing the pétition he coiikl by any 
means hâve trimsferred, provlded that wben the bankrupt shall hâve any 
Insurance policy, which has a cash surrender va' 'p payable to himselt, 
his estate, or Personal représentatives, he may within 30 days after the 
cash surrender value has been ascertaiiied and stated to the trustée by 
the Company issuing the same pay or secure to the trustée tbe sum so 
ascertained, and continue to hold the policy free from tbe bankruptcy 
proceedings, otherwise the policy shall pass to the trustée as assets. 
Beld that, where on tbe institution of bankruptcy proceedings one of 
the bankrupts had certain life polioies on vvhieb the insurance company 
had loaned a sum equal ta the full surrender value, holding tbe policles 
as security therefor, the policies did not pass to the bankrupt's trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 201; Dec. 
Dig. § 143.*] 

2. Banketjptct (§ 323*)— <;oLLATERAi/— Application. 

A bankrupt, having procured certain loans on life Insurance policles 
to tbe extent of the full surrender vaine, assîRned tbe policies to C. as 
security for the return of certain stocks and bonds loaned on a spécial 
account, and also to secure other indebtedness. Bankruptcy proceedings 
having intervened, C. paid tbe premiunis and interest to save tbe policies 
from forfeiture, and, tbe Insured having died shortly tbereafter, C. re- 
ceived the proceeds of the policies, less the amount of the loan by the 
Insurance company. Held, that C, after deducting tbe amount paîd by 
him for premiunis and interest, was bound to apply tbe balance of tbe 

•FoT other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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proceeds first to the payment of the spécial acconnt, and the balance, If 
any, to the gênerai iudebtedness of the Insured to hlm. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 323.*] 

Ward, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Action by Charles C. Burlingham and others, as trustées in bank- 
ruptcy of T. A. Mcintyre & Co., against Charles M. Crouse and the 
Equitable Life Assurance Society, to recover the proceeds of certain 
policies on the life of T. A. Mcintyre. The proceeds of the policies 
were paid into court by the insurance company, and from an order ad- 
judging that défendant Crouse was the owner and entitled to the pro- 
ceeds of the policies, and requiring him to appropriate the proceeds to 
certain specified purposes, the trustées appeal, and défendant Crouse 
prosecutes a cross-appeal. Modified and aiifàrmed. 

D. Raymond Cobb and Irving L,. Ernst, for complainants. 
Newell Chapman & Newell, for défendant C. M. Crouse. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. In April, 1903, Thomas A. Mcintyre 
obtained from the Equitable Company tvvo policies upon his life. They 
were limited life payment policies, and each provided that, upon death 
of the insured, the company would pay to his executors, administrators, 
or assigns the sum of $100,000 in 50 annual payments or the sum of 
$53,000 in cash. On April 14, 1908, the policies were assigned abso- 
lutely to the firm of T. A. Mcintyre & Co. in which the insured was a 
partner. On April 24, 1907, they were assigned by T. A. Mcintyre & 
Co. to the Equitable Company as collatéral security to a loan of $15,- 
370. We hâve searched the record in vain to find copies of the agree- 
ment with the insurance company by which it loaned the $15,370, and 
reserved a lien upon the policies to secure repayment. From the lan- 
guage used in a notice sent by it to Crouse, it may be inferred that they 
contained some provision to the effect that nonpayment of the amount 
due on or before the day of grâce might be taken by the company as a 
surrender of the policy. On February 25, 1908, T. A. Mcintyre & Co. 
assigned the policies to défendant Crouse as security for the return or 
repayment of the amount of certain stocks and bonds which he had 
loaned or was about to loan to the firm. On April 25, 1908, pétition 
in involuntary bankruptcy was filed, and on May 21st the firm and ail 
its members were adjudicated bankrupts. Plaintiffs were elected and 
qualified as trustées on July 24, 1908. 

The suit was brought on the theory that thèse policies passed to 
the trustées as property of the bankrupts, that when the transfer to 
Crouse was made the iirm was insolvent, and that he had reasonable 
cause to believe such transfer was preferential. The bill prayed that 
the assignment be held nul! and void as against the trustées, and that 
the insurance company pay the sum due under said policies to them. 

Each policy provided for the payment of $2,643.11 as premium on 
or before the 9th day of April in each year; also, that the policy should 

♦For other «ases see same topic & § numekk In Dec. & Am. Dlgs. 1907 to date, & Kep'r Indexe» 
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lapse and be forfeit to the company on the nonpayment of any premium 
vvheii dvie. A further clause, however, provided that, should default 
be made in the payment of any premiums, the insurer will waive such 
default and accept payment of said premium provided the amount there- 
of, with interest at 5 per cent, from the date of default, be tendered to 
it within 30 days after such default. On May 9th, the last day of grâce 
for the payment of premiums on thèse policies, after pétition in the 
bankruptcy was filed and receivers appointed, Crouse paid the insur- 
ance company $6,078.38 for premiums and interest, thus saving both 
policies from forfeiture. On July 39, 1908, Mcintyre died, and the 
insurance company bas paid into court the proceeds of said policies, 
less the amount of the loan, such proceeds being $90,698.33. 

The first question to be determined is whether thèse policies passed 
to the trustées upon their appointment and qualification. 

The relevant provisions of the bankrupt act (Act July 1, 1898, c. 
541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3151]) are as follows: 

"Sec. 70. The trustées of the estate of a bankrupt, upon his a]>i)oiiitmeiU 
and qualification, shall V)e vested by ojveration of law with the title of the 
baulcrupt, as of tlie date lie was adjudged a bankrupt — to ail property wliieh 
prlor to the flling of the pétition he could by any nieans hiive transferred or 
which might hâve been levied upon and sold under judit-lal iirocess against 
him : Provided, that wlien any bankrupt shall bave any insurance policy 
which has a cash surrender value payable to hinisolf, his estate, or jwrsonal 
représentatives, he may within thirty days after the cash surrender value 
has been ascertained and stated to the trustée by the company issuing the 
same, pay or secure to the trustée tlie sum so ascertained and stated, and 
continue to hold, own and carry such policy free from the clainis of the cred- 
itors partlcipating in the distribution of his estate under the bankruptcy 
proceedings, otherwise the policy shall pass to the trustée as assets," etc. 

The meaning and intent of Congress in enacting this proviso is in 
the opinion of the majority of the court very clear, when we consider 
the practice of insurance companies. The original idea of life insur- 
ance was to contract with the insurer that, if certain yearly premiums 
were regularly paid during the lifetime of the insured, a specified sum 
of money would upon his death be paid by the insurer to a person 
named in the policy as beneficiary. Under such a contract, nothing 
would be received from the insurer until the death of the insured, and 
the insured had no personal interest in the policy. Modified forms of 
contract bave, however, become common. In some instances the policy 
is made payable to insured's estate, so that he retains the power to 
dispose of its proceeds at will. So, too, sometimes by express stipula- 
tion in the contract (as in this case), sometimes by practice of the com- 
pany, the privilège is given to the insured to surrender his policy at 
any time (usually after several premiums hâve been paid) and receive a 
fixed sum of money in exchange. Such sum is called the "cash sur- 
render value" of the policy. Unless such a policy passed to the trustée, 
the bankrupt could surrender it and himself coUect the cash. Mani- 
festly Congress "intended to prevent a debtor from investing in poli- 
cies of this kind money which equitably belongs to his creditors and 
reaping the benefit thereof, after he has secured protection against 
the enforcement of debts due from him through a discharge in bank- 
ruptcy." In re Lange (D. C.) 91 Fed. 361. It is the object of the stat- 
181 F.— 31 
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ute to place în the hands of the trustée, for distribution among the 
creditors, every dollar which the bankrupt could collect. Therefore, 
if he bas a policy on which money could be collected by surrendering- 
it, he must turn over such policy to the trustée who may thereupon 
surrender and collect. Having done this, there can be, of course, no 
possible objection to the bankrupt effecting new Insurance on his own 
life, if some friend or relative chooses to assist him to pay the pre- 
miums. But his doing so would involve one élément of hardship. 
The old policy may hâve been taken out many years before, when the 
assured was a young man and the annual premium low; for the new 
policy a much higher premium may bave to be paid. Indeed, his con- 
dition of health might be such that he could not pass the examination 
and secure a new policy at ail, and thus be unable to secure something 
for his family in the event of his deatb. It seems quite apparent from 
thé language of the proviso that Congress was not solicitons to subject 
the unfortunate bankrupt to any such unnecessary hardship, and so 
has provided that if there is paid or secured to the trustée for the cred- 
itors ail that the bankrupt could obtain by surrendering the old policy 
he may hold and carry such policy. 

The policies in this case are of the kind referred to as having a cash 
surrender value ; that value at the date when trustées qualified, was 
somewhat less than $15,000. Had the Insurance company not made a 
loan to the bankrupts and secured itself by an assignment of the poli- 
cies, the bankrupt or the trustées could hâve collected that amount upon 
surrendering them. But the company did make a loan of $15,370 on 
the security of the policies, and the propriety of that loan and the 
validity of the company's lien on the policies are not questioned. 
Therefore on the day the title vested in the trustées the cash which the 
company had agreed to pay on surrender would if surrender were 
claimed hâve been entirely absôrbed in releasing the lien of the com- 
pany, whether the privilège of surrender were exercised by the bank- 
rupt or by the trustées. There was therefore nothing to pay or secure 
to the trustées to take the place of the money the bankrupt might ob- 
tain by surrendering because he could not obtain anything himself by 
such surrender, although the policy had a cash surrender value. To 
hold upon such a state of facts that the policies passed to the trustée 
as assets, unless the individual insured bankrupt, or the bankrupt firm 
or somebody paid the trustées $15,000, in addition to the $15,000 which 
the insurance company would take in satisfaction of the lien, would, 
in our opinion, be a clear violation of the intent of Congress as ex- 
pressed in the section quoted supra. There bave been many décisions 
construing this part of section 70, most of them are cited on the briefs, 
but we bave found none in which the précise point now before us has 
been passed upon. 

Since the title did not pass to trustées, they could not maintain a 
suit to set aside the transfer to Grouse, and the District Court cor- 
rectly held that Crouse was the owner of and entitled to the proceeds. 

At the time of the failure the bankrupts were indebted to Crouse on 
spécial account for securities delivered to them in the amount of $83,- 
363 (after making certain crédits). They were also indebted to him on 
acnount of 200 shares of Pullman company stock to the ainount of 
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$30,900. They were also indebted to him in other amounts. The 
spécial account securities and the Pullman stock were advances for 
which the policies were assigned as security. Without going into in- 
tricate détails of his varions accounts, the majority of the court are of 
the opinion that the District Court was right in requiring him to apply 
the proceeds of the policies first to the payment of the spécial account 
and next — so far as the sum will go — to the claim for Pullman stock. 
But we think the net proceeds only should be thus applied, and that 
Creuse is entitled to deduct from the proceeds received from the Com- 
pany the $6,078.38 which he had to pay for premiums and interest to 
save the policies from forfeiture. 

With this modification the order is afïirmed. 

;WARD, Circuit Judge, dissents. 



DERR et al. v. TWEEDIE TRADING CO. 

TWEEDIE TRADING CO. v. HERR et al. 

(Circuit Court of Apptals, Second Circuit August 5, 1910.); 

Nos. 15, 16. 

1. SHTpprrîo (§ 113*) — Bill of Ladino — Pkeïoht Contract — Constbuctiott — 

"CUAKT." 

A blll of lading provlded tliat, unless the bill by express written agree- 
ment was to bear the cost of Ilghterage, It was agreed that the lighter- 
age was for account and rislî of the cargo, custom of the port notwlth- 
standing. The bills contained a written clause that the frelght was to 
be delivered by steamer or lighter at the steamer's option at a certain 
railroad in Rio de Janeiro, provided there was enough water and length 
to get alongside dock. The freight contract was Indorsed, "Thèse rates 
Include delivery • ♦ • providing there is water enough for craft to 
get alongside dock, and also include ail derrick costs in discharglng." 
Ueld, that the bill of lading did not provide that the cost of Ilghterage 
should not be at the expense of the cargo, but should be construed to 
mean that. if there was water and length enough to get the steamer 
alongside the dock, It was then at the steamer's option to discharge at 
the dock, or deliver by lighter at her own expense; the word "craft" 
meaning the steamer in question. 

[Ed. Note. — For other cases, see Shîpping, Dec. Dig. I 113.* 
For other définitions, see 'Words and Phrases, vol. 2, p. 1707.] 

2. Shîpping (§ lOS*) — Libei^-Construction. 

Where a libel for fallure to deliver the tonnage contraeted for alleged 
that after the shipment of 39 tons before April 1, 1907, subséquent shtp- 
ments were delivered and accepted as under the shippnig contract. and 
such allégation was admitted in the answer, it was properly determined 
that ail the shipments were made under the contract, though there was 
some évidence to the contrary. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 108.*] 

3. CUSTOMS AND UsAGES (§ 19* ) — CONSTRtTCTION OF CONTRACT — ProDF. 

A custom asserted among persons engaged in marine traiisportatlon, 
as to the construction of a contract, wlU not be applied whei-e the wit- 
nesses examiiied as to the custom differ with référence thereto. 

[Ed. Note. — For other cases, see Customs and Usages, Cent. Dig. §§ 41- 
4(5: Dec. Dig. § 19.*] 

*For other case» see same toplc & S ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. Shipping (§ 108*)— Contbact— "Ton." 

Where a freight contract engagea steamshlp room tetween New York 
and Rio de Janeiro for "approximately i-""» 00/2000 tons," eîectrical nia- 
chinery and apparatus, and also contained thescliedule flxlng dead weiglit 
and spaee rates at the steamer's option, tlie word "ton" should be con- 
strued to mean a dead weight long ton, notwithstanding an option aii- 
thorizing the shlp to charge freight at space rates. 
[Ed. Note. — For other cases, see Sliipping, Dec. Dig. § 108.* 
For other définitions, see Words and Phrases, vol. 8, pp. 6090-C997.] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Libel by E. M. Herr and others, as receivers of the Westinghouse 
Electric Manufacturing Company, against the Tweedie Trading Com- 
pany, and cross-Hbel by the Tweedie Trading Company against E. 
M. Herr and others, as receivers. From a decree in favor of the re- 
ceivers and dismissing the cross-libel, the Tweedie Company appeals. 
Decrees reversed in both cases, with instructions. 

Ralph James M. Bullowa and F. M. Brown, for appellant. 
Convers & Kirlin (J. Parker Kirlin and Charles R. Hickox, of coun- 
sel), for appellees. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. January 33, 1908, the receivers of the West- 
inghouse Electric Manufacturing Company filed a libel against the 
Tweedie Trading Company to recover charges alleged to hâve been 
wrongfully exacted for lighterage and demurrage in connection with 
consignments of eîectrical machinery by the steamer Glen Mae in 
September and for lighterage ex steamer Regina Elena in November, 
1907, at Rio de Janeiro. June 3, 1908, the Tweedie Trading Company 
filed a libel against the Westinghouse Company to recover dead freight 
on the deficiency of machinery agreed to be shipped. The district 
judge directed a decree in favor of the receivers of the Westinghouse 
Company, libelants, and dismissed the cross-libel of the Tweedie Com- 
pany. 

We will take up the libel for considération first. 

The freight contract provided that it was made subject to the Twee- 
die Company's bill of lading, article 13 of which is as follows: 

" * * * But unless this bill of lading by express wrltten agreement is 
to bear the cost of ligliterage it is expressly understood and agreed that the 
lighterage always both loading and discharging is for account and risk of 
the cargo, custom of the port to the contrary notwithstanding." 

There was also on the freight contract the following indorsement : 

"ïhese rates include delivery at the Ferro Carrille Central Eailroad, lilo 
de Janeiro, providing tliere is water enough for craft to get alougside dock 
and also include ail derrick costs in discharging." 

There was also the following written clause in the bills of lading : 

"To be delivered by steamer or ligliter at steamer's option at the Ferro 
Carrille Central Railroad, Rio de Janeiro, provided there is enongh water aiul 
length to get alongside dock and also include ail derrick costs for discharging 
as per indorsement." 

*For other cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r ludexds 
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Thèse various provisions must be construed as consistent with each 
other if possible, and we think they can be. The lighterage was by 
the bill of lading to be for account and risk of cargo unless the bill of 
lading provided expressly to the contrary. We think it did not. If 
there were water and length enough to get alongside the dock, it gave 
the steamer the option of going alongside or delivering by lighter at 
her own expense. This privilège might be valuable in case of small 
shipments. 

The indorsement on the freight contract made no mention of light- 
ers, but required delivery at the dock provided there was water enough 
for "craft" to get alongside, which we think means for the steamer to 
get alongside. Presumably there would always be water enough for 
lighters. In other words, the lighterage was to be for account of the 
steamer only if she could get alongside, and did not do so. 

It is argued that the Tweedie Trading Company by lightering at 
its own expense previous shipments ex steamers Meldroskin and In- 
diana construed the clause otherwise. But those consignments were 
small, and there is no proof that the steamers could not hâve gone 
alongside if they had wished to do so. While there was no spécial 
written clause on thèse bills of lading, they were subject between the 
parties to the indorsement on the freight contract. The district judge 
said : 

"The ship's obligation was to make delivery on the Ferro Carrille dock, and 
until such delivery was made her contract was not complète." 

If this be admitted, the question remains : At whose expense light- 
erage was to be, if lighterage were necessary? As the steamers could 
not go alongside, we think the libel of the receivers should hâve been 
dismissed. 

We come now to the cross-libel. The claim is for demurrage of 
steamer Regina Elena and for dead freight on the difiference between 
the tonnage shipped and the tonnage called for by the freight con- 
tract. The copy of the freight contract annexed to the libel was as 
follows : 

Freight Contract. 
New York 

March 22nd, 1906. 

No. 5377 Boston 

ENGAGED freight room for account of Westiiighoiise Klec. & Mfg. Co. per 
Steamers to arrive, expected to sail from Xovember, 1906 to 

April, 1907, for port of Rio de .Janeiro M Tweedie Trading Com- 

pany Agents for Approximiitely 1.jOO/2000 tons Elee. Machy. & Elec. Appa- 
ratus. 

Pcs. or Pckgs. up to 3O00#-22% eu ft or 4.")c. per 100# strs option 
" " " 3000# " .-)000#-2.-.e. " " HOc. " " 
" " 5000# " 20(X)0#-4.">c. " " 90c. " " 
" " "20000# "27000#-r).-)C. " "1.10 " " 

" " " 4inoo# 77y.c. " "1..-..-, " " 

" " " 4fK)00# 871/2 " "1.7") 

at rates Net Brokerage 2%% and .""> por cent. i)riniage per 2240 Ihs. or 40 eu. 
ft. and subject to the conditions The Tweedie Trading Co. B's/L 

Alfred II. rost & Co., 

l'er N. L. Wllls, 
Freight Prepaid. Brokers. 
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The Westinghouse Company shipped less than 1,500 dead weight 
tons, but paid freight on 1,533 measurement and 233 weight tons, or 
1,766 payable tons in ail. The receivers claim that this fulfiUed the 
contract, while the Tweedie Company claims that the Westinghouse 
Company was bound to ship at least 1,500 weight tons. This is the 
important question involved in the case. Another issue, however, was 
sought to be raised by the Tweedie Company, viz., that only about 39 
tons having been shipped before April 1, 1907, the subséquent ship- 
ments were not made under the freight contract. But the libel alleged 
that the subséquent shipments were delivered and accepted as under 
the contract, and this allégation was admitted in the answer. Some 
proof to the contrary was taken at the trial and some in dépositions 
taken in this court, although no leave was given for additional proofs 
on this subject. We think the trial judge rightly held that ail the ship- 
ments made by the Westinghouse Company were made under the con- 
tract of March 22d. 

Application was granted in this court to take additional proofs on 
the questions: (1) Whether there is a custom in this port whereby 
the freight contract must be construed as calling for from 1,500 to 
2,000 dead weight tons ; (2) whether the Westinghouse Company f ur- 
nished spécifications of the cargo before the freight contract was sign- 
ed ; (3) whether the copy annexed to the libel is a correct copy of the 
freight contract. 

The last question is naturally to be considered first. The original 
freight contract was executed on a printed form in duplicate, and 
both originals hâve been lost. The copy of the contract annexed to the 
libel was admitted by the Tweedie Company to be correct in its answer 
and in its cross-libel and by its witnesses at the trial. Proofs bave been 
ofifered in this court that the word "approximately" and the words 
"five per cent, primage per 2,240 Ibs. or 40 cubic feet" were crossed 
out of the printed form. The facts that the word "approximately" is 
not appropriate when the number of tons is fixed at "from 1,500 to 
2,000," and that provision for primage was unnecessary because none 
had been contracted for, and that référence to tons of 2,240 pounds or 
40 cubic feet was unnecessary because rates of freight had been pre- 
viously provided per 100 pounds, and one cubic foot do not prove that 
thèse words were not left in the printed contract. Without attaching 
great importance to their présence or absence, we hold that the copy 
annexed to the libel is correct because sufficient proof has not been 
furnished to overcome the admissions of the Tweedie Company in its 
pleadings and by its conduct. 

We do not think that any custom has been established to the efïect 
that a contract for shipment of a given number of undefined tons at a 
rate of freight per pound or at steamer's option per cubic foot requires 
the delivery of dead weight tons. Such a question has rarely arisen. 
The witnesses examined differ, and we are left to construe the contract 
from its terms. 

The practice is undisputed that contracts to carry dead weight tons 
generally give the carrier the option to collect freight by weight or 
measurement in order to cover large but light packages. It is also 
undisputed that when the word "ton" is used alone a dead weight ton 
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is meant and în foreign trade long tons of 3,240 pounds. We think 
the Word "ton" in this contract in connection with the quantity to be 
delivered is to be taken in the usual sensé as a dead weight ton, and 
that the présence of the option usually given to carriers as to charging 
freis:ht does not alter the meaning of the word. 

Diiring the earl}' negotiations the parties had been considering rates 
of freight for 800 to 1,000 tons covering about 2,000,000 pounds. 
Without discussing ail the testimony pro and con as to whether spéci- 
fications, and, if so, what spécifications, were furnished by the West- 
inghouse Company before the contract was signed, we are of opinion 
that the parties used the word in the same sensé in connection with 
this contract for a larger quantity. 

The decrees are reversed in both cases, with instructions to the court 
below to enter a decree dismissing the libel and an interloaitory de- 
cree for the cross-libelants with the usual order of référence; cost? 
in both cases to the Tweedie Trading Company, 



HENDERSON v. MOUND COAL CO. 

(Circuit Court of Appeals, Third Clrcnft. Septemher 24, 1910. On Motion 
for Keargument, October 11, 1910.) 

No. 30, March Term, 1910. 

Bonds C5 12S*) — Evtdknce (S 400*1 — Action for Brbach— Identitt of Con- 
te.» ct THEREIN REFERRED to— ISSBFo A.HD PROOF. 

In an action on a bond given oy the lessee of a coal mine and con-- 
ditioned for the performance of the lease therein referred to, défend- 
ants, who were the snreties, denied that the lease set up in the state- 
ment of elairn was the one secured and attached to thelr affldavlt of 
défense a copy of another which they alleged was the one secured. On 
the trial, plaintilï produced a lease which was not attached to the bond, 
but by its ternis required a similar bond, and this was admitted in évi- 
dence over defeiidant's ob.1ePtion. Held that, while such leiise by reason 
of its conformity to the récitals In the bond may hâve been properly 
arlniitted as prima facie the one secured, It was not coticlusive, and, its 
Identity having been put In issue, défendants were entltled to show that 
another lease. unsigned, of even date, but differlng materlally in Its 
terms, was the one shown them by défendants previous to the exécu- 
tion of the bond, and that they signed the latter on plaintifC's assuranc«> 
tliat such lease was the one that had been signed ; that the offer of sueb 
évidence was not an attempt ro set up an eiiuitatile défense, nor to vary 
the contract l)y paroi, but that it went directly to the issue as to the 
identity of the lease, which was an essential part of the contract sued on. 

[Ed. Note. — For other oases, see Bonds, Cent. Dig. §§ 205-217; Dec. 
Dig. § 128;* Evidence, Cent. Dig. | 2116; Dec. Dig. § 460.*] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action by the Mound Coal Company again,st one Henderson and 
others. Judgment for plaintiff , and défendants bring error. Reversed. 

A. L. Cole, for plaintifïs in error. 
David A. Reed, for défendant in error. 

•For other cases Eee same topic & i numbbe: In Dec. & Âm. Digs. 1907 ta date, & Rep'r Indexes 



488 181 FEDERAL REPORTER. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
ARCHBALD, District Judge. 

ARCHBALD, District Judge. This was an action for $15,000, the 
pénal sum named in a bond in which one J. E. Hedding (net sued) was 
principal, and the défendants were sureties, of which a copy will be 
found in the margin.^ The bond bears date October 19, 1905, and, 
according to the récitals contained in it, was given in pursuance of the 
requirements of a coal lease between the plaintiff and Hedding, which 
called for a bond in the sum named, "conditioned to indemnify the 
said Company [the plaintiff] against loss arising from any breach of 
said contract, and against the abandonment of said property." And, 
in conformity with this, it was there in substance agreed that if Hed- 
ding as lessee should well and truly keep the covenants required to 
be performed by him, and should not surrender or abandon thé said 
lease or mine, without the consent of the plaintiff, the obligation should 
be void, or otherwise be and remain in full force and virtue. The 
lease was not attached to the bond, but the plaintiff produced at the 
trial a lease of even date and conforming terms, by which it was, 
among other things, provided that : 

"Upon delivery of tliis lease, dnly execnted, the lessee shall give bond in 
the penalty of flfteen thousand dollars, conditioned to Indemnify the lessor 
against any and ail loss or damage arising from the hreaoh by the lessee or 
bis assigna, of any covenants herein contained, and further conditioned for 
the payment by the lessee to the lessor of the sum of flfteen thousand dol- 
lars In case this lease, without the consent of the lessor, should be sur- 

1 Know ail men by thèse présents, that we, J. E. Hedding, H. C. Shugert, 
Charles D. Ames, James P. Spackman, Henderson & Schneider, are held and 
flrmly bound unto the Mound Coal Company, a corporation of the state of 
West Virginia in the just and full sum of flfteen thousand dollars ($15,000), 
to the payment whereof well and truly to be made to the said Mound Coal 
Company as aforesaid. we blnd ourselves, our executors, administrators and 
assigna, jointly and severally, flrmly by thèse présents. Sealed with our 
seals and dated this 19th day of October, 190.5. 

The condition of the above obligation is such, that whereas, the above 
named Mound Coal Company bas this day demised to the said .T. E. Hed- 
ding, for the term of twenty years, beginnlng .Tanuary 1, 1906, the coal mine 
now owned and operated by said company, in the city of Moiuidsville, West 
Virginia, together with certain other property therein mentioned, which 
lease bears even date herewlth, and is intended for record in the office of the 
Clerk of the eounty court of Marshall county, West Virginia. 

And whereas the said lease requires the said Hedding to exécute and de- 
liver to the said Mound Coal Company a bond in the penalty of flfteeii 
thousand dollars, conditioned to indemnify the said cômpany against loss 
arising from any breach of said contract and against the abandonment of 
said property. 

Now, therefore. If the said J. E. Hedding, bis heirs, Personal représent- 
atives or assigns, shall well and truly keep ail covenants of the said lease 
required to be performed by the lessee therein, and shall not surrender nor 
abandon the said lease or mine without the consent of the said Mound Coal 
Company, its successors or assigns, then the -above obligation to be void, 
otherwise to renuiiu in full force and virtue. 

J. E. Hedding. [Seal.l 

H. C. Shugert. [Seal.l 

Charles D. Ames. |Seal.| 

James P. Spackman. [Seal.l 

Henderson & Schneider. [Seal.] 
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rendered or abandoued by tbe lessee or his assigiis, before the tcrminutioii 
of the lease; it being intended that In the event of such abandonment the 
said sum of flfteeu thousarid dollars shall be pald to the lessor as liquidated 
damages in addition to the actual damages caused by any default of the les- 
see. Good and sufficlent sureties shall be given on such bond, and if such 
seeurity should become Impaired, further securlty shall from time to time 
be given, to the reasonable satisfaction of the lessor." 

On the strength- of the provision there found, that in the event of 
an abandonment by the lessee the damages should be liquidated at $15,- 
000, which should be in addition to the actual damages caused by any 
default, the plaintifï claimed and was allowed to recover the full 
amount of the bond; the court overruling the défenses attempted to 
be made to it. 

The contention of the défendants is that the lease which the plain- 
tifï produced was not the one for which they became surety, and that 
there was another and différent lease, bearing the same date and in 
other respects similar, but varying from the one introduced in évi- 
dence in having no provision for liquidated damages in case of aban- 
donment, either $15,000 or any other sum, a fact which they put in 
issue by their affidavit of défense, a copy of this other alleged lease, 
to that effect, being attached to it. And objection was made upon this 
ground to the lease offered by the plaintiff at the trial. The lease 
produced having been nevertheless received over their objection, the 
défendants, when their side of the case was reached, offered to prove, 
in support of their contention, by Mr. Henderson, one of their num- 
ber, that he was called to Clearfield, Pa., in December, 1905, to meet 
Col. Colburn, the agent of the plaintiff company, at which time a lease 
with Hedding was exhibited to him, bearing date October 19, 1905, 
which lease was then in his possession; that a request was made by 
Colburn and Hedding that he (Henderson) join in a corporation 
which was to be formed to operate under the lease so exhibited ; that, 
in pursuance of this conversation, he went to Moundsville to look at 
the property covered by the lease, accompanied by Col. Colburn, the 
agent of the plaintiff company, and Mr. Ames, another of the défend- 
ants ; that, after examining the property, he was asked to sign a bond, 
which was called for in the lease shown to him at Clearfield, and that, 
on the assurance by Col. Colburn that the lease which had been so 
shown to him was the lease under which the proposed corporation was 
to operate, he signed the bond in suit in the firm name of Henderson 
& Schneider; that the lease attached to the plaintiff 's statement of 
claim was not the lease which was exhibited to him, but was a new 
and substituted lease, calling for liquidated damages as a newly in- 
corporated feature not found in the original, the lease exhibited to him 
at Clearfield being a lease between the plaintiff and Hedding, which 
had not been executed, but the terms of which Col. Colburn informed 
him at the time he signed the bond had not been changed, assuring 
him that the lease which was to be transferred to the corporation to 
be formed was the same in substance as that previously shown him. 
This offer was objected to by the plaintiff (1) because it was an at- 
tempt to introduce an équitable défense in an action at law; (2) be- 
cause the witness admitted that he had signed the bond ; and (3) be- 
cause it was an attempt to vary the terms of the bond by paroi. The 
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court sustained thèse objections and excluded the évidence, and this 
ruiing is assigned for error. 

The lease was not attached to the bond, and the only identification of 
it was its correspondence with the récitals in that instrument. If there 
was but one lease to which thèse récitals could apply, it would prove 
itself by its own terms, but, if there was more than one and there was 
any dispute about it, it was incumbent on the plaintiff to establish that 
the one produced was the one referred to. Apparent conformity might 
be sufficient for the purpose in the first instance, and the court was 
probably right, therefore, in allowing the lease produced by the plrin- 
tifï to corne in as prima facie the one, notwithstanding the défendants' 
objection. But it was not conclusive, and, if issue was made on it, it 
was open to the défendants to contest and controvert it. This was 
donc in the affidavit of défense which was filed, where it was in sub- 
stance averred, the same as it was in the défendants' ofïer, that prior 
to the signing of the bond another lease, bearing the same date, and 
of the same gênerai ténor, but difïering in this material respect, that 
there was no provision with regard to the damages for abandonment 
being liquidated at $15,000, nor, indeed, anything on the subject, was 
exhibited to them, a copy of which lease was attached to the affidavit, 
and that the assurance was given at the time of signing the bond that 
this was the lease that the bond was given for, the défendants being 
induced to sign on the strength of that. This raised an issue of fact 
on the question of identity, if nothing further, on which the défend- 
ants were entitled to give évidence, and upon a proper showing to go 
to the jury, and it was error to reject the ofïer of évidence which has 
foeen quoted, which was in Une with it. This was not an équitable 
défense, as it was charged, but went directly to the question of what 
the défendants were obligated for, the bond, as it stood, not being com- 
plète Jn itself, but being dépendent on the lease which was there re- 
ferred to, for which it was given, this being in controversy. Neither 
was this proof to be shut out, because the signing of the bond was 
admitted; the mère fact that the défendants executed the bond not 
preventing them f rom showing what it stood for. Much less was the 
évidence offered an attempt to vary the bond by paroi ; it being always 
compétent where there is any question to identify by paroi the sub- 
ject-matter of a contract within tlie terms of it. 21 Amr. & Eng. 
Encycl. Law (2d Ed.) 1119. Ranney v. Byers, 219 Pa. 332, 68 Atl. 971, 
123 Am. St. Rep. 660. And this applies where one writing is referred 
to in another. 16 Cyc. 670. It is said that the lease which the de- 
fendants set up was never executed, as is apparently conceded in the of- 
fer, but for the présent we hâve nothing to do with that ; also, that it 
does not comport with the terms of the bond, which recognizes as a re- 
quirement of the lease that indemnity shall be given, not only against 
loss for a breach, but also against the abandonment of the property, 
which is not found in the lease relied on by the défendants. This is 
more serions, but we do not think it is before us. The ofïer has to be 
taken as it reads, and is silent upon this subject, and, so taken, the de- 
fendants were entitled to prove it. 

It is further urged that the évidence oiïered was admissible, because, 
if true, it showed fraud in the procurement of the bond, which had 



HENDERSON V. MODND COAL CO. 491 

the effect of avoiding it; but the right to make this défense in an ac- 
tion at law is disputed, the fraud not entering into the immédiate ex- 
écution of the bond, but merely going to the means eniployed in se- 
curing it, and may be regarded as doubtful. Hartshorn v. Day, 19 
How. 211, 15 h. Ed. 605 ; George v. Tate, 102 U. S. 564, 26 L. Ed 
232; Mutual Life Insurance Co. v. Webb, 157 Fed. 155, 84 C. C. A 
603. Although see Insurance Co. v. Bailey, 13 Wall. 616, 20 L. Ed. 
501; Eife Insurance Co. v. Bangs, 103 U. S. 780, 26 E. Ed. 608 
Buzard v. Houston, 119 U. S. 347, 7 Sup. Ct. 249, 30 L. Ed. 451; 
Equitable Life Assurance Society v. Brovvn, 213 U. S. 25, 29 Sup 
Ct. 404, 53 L. Ed. 682 ; Wagner v. National Life Insurance Co., 90 
Fed. 395, 33 C. C. A. 121. It is not necessary, however, to the dis- 
position of the case to détermine this question, and we will not there- 
fore undertake to do so. And the same may be said of the other 
similar ofifers of évidence, the rejection of which is aiso assigned for 
error. 

Neither do we feel called upon to décide whether the stipulation in 
the lease, which the plaintifif relies on, by which the damages for 
abandonment are liquidated at $15,000, is, after ail, nothing but a pen- 
alty, being in addition, as it is said, to the actual damages. The 
lease where this appears is not, according to the défendants, the one 
for which they agreed to be bound, and, if they succeed in this con- 
tention, there will be no occasion to construe it. It will be time enough 
to détermine its meaning when the objection made to it proves un- 
availing. 

The judgment is reversed, and a new trial is awarded. 

On Motion for Reargument. 

PER CURIAM. As pointed out in the opinion already filed, it was 
error to reject the oflfer of évidence by which the identity of the lease 
which the plaintiffs rely on was called in question. The rejection of 
this ofïer is the subject of the fifth assignment, and is fully covered by 
it. This is the only point decided, but it is vital. Nor was any ques- 
tion made by the plaintifïs at the argument but that it would be, if it 
was held against them. It is true that only in the afïidavit of Hender- 
son and Schneider is there a déniai that the lease, which is asserted by 
the plaintifïs, was not the one for which the défendants became liable. 
But it is difficult to see how the issues so made could be ignored as to 
the other défendants. Ames was not served and filed no afïidavit, and 
the affidavits of Shugert and Sackman were directed to other matters ; 
but, taking the affidavits ail together, they are not so unrelated that 
they cannot be conjointly relied on. The défendants are sued jointly, 
and if they are to be jointly held a case good against them ail must 
be established. And if the lease on which the plaintifïs rely is dis- 
proved as to any, it is disproved as to ail, and there can be no recovery. 
This was practically involved in what we said before, but thèse ob- 
servations may serve to make it a little plainer. 

The pétition for a rehearing is refused. 
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WTSONG & MILES 00. v. OAKLEY et al. 

(Circuit Court of Appeals, Fourth Circuit. July 15, 1910.) 

No. 929. 

Patents (§ S28*) — Invention—Sanding Machine. 

ïtie Welker patent, No. 575,187, for a sanding machine, Is vold for 
lack of patentable invention. 

Appeal from the Circuit Court of the United States for the Northern 
District of West Virginia, at Parkersburg. 

Suit in equity by the Wysong & Miles Company against D. S. Oak- 
ley, E. N. Jansen, and Norton L,. Upson. Decree for défendants (169 
Fed. 640), and complainant appeals. Affirmed. 

Tliis suit was Instituted in tlie Circuit Court of tlie United States for tlie 
Northern District of West Virginia on Oetober 16, 1907, for the purpose of 
enjoinlng the appellees from manufacturlng and selllng certain sanding ma- 
chines which the appellant claimed are Infringements upon the letters patent 
which appellant claims to own. The patent referred to was granted ,Tan- 
uary 12, 1897, No. 575,187, upon the application of Louis Welker, of Williams- 
port, Pa., filed Mareh 12, 1896. The bill allèges in paragraph 1 that Welker 
was the original and flrst inventer or discoverer of certain new and useful 
Improvements in sanding machines not used or owned by others in this couu- 
try when patented, nor described in any printed publication in any country 
prlor to his invention or discovery thereof, and allèges that such invention had 
not been in public use or on sale for more than two years prior to said appli- 
cation, and had not been abandoned to the public. It is alleged in para- 
graphs 5 and 6 that Welker, by assignmeut dated June 26, 1907, asslgned said 
patent to Wysong & Mlles Company and that thereby the said Company be- 
came the sole owner of the said letters patent. 

While It is alleged in paragraph 8 of the bill that appellant had invested 
and expended large sums of nioney for the purpose of carrying on the busi- 
ness of manufacturlng and selllng machines contaluing the said Invention and 
allèges that a large number of said machines vvere made according to said 
invention and sold by the appellant, no proof was offered by the appellant in 
the case to show that any machines had ever been made by the appellant 
under this patent. The assignment was made on June 26, 1907. Witnesses 
for the appellant testified that the Wysong & Miles Company machine was 
différent from the Welker machine and made .on a différent principle from 
the Welker machine. Witness for the appellant, W. E. Sykes, amoug other 
things, testified as follows: "Q. What hâve you learned to-day in regard to 
the making of the Welker machine, or machines upon the Welker plan, by 
fhe plalntiffs In this case, and from whom did you learn it? A. In conver- 
sation to-day with Mr. C. W. Miles, an attorney and witness in this case, I 
called attention to the fact that in my opinion the Welker machine could not 
do the work for which it was intended, and that no such machine had ever 
been constructed and operated. I then asked Mr. C. W. Miles if they had ever 
constructed such a machine, and he replied that they had not. * * * " It 
It also insisted that this fact is established by witnesses George Sprout, E. N. 
Jansen, W. E. Curry, witnesses for appellees, and .Tames D. Snyder, Wm. M. 
Welker, and G. H. Mlles, witnesses for the appellants. 

It appears from the déposition of R. M. Clapp and G. H. Miles that as rep- 
résentatives of Wysong & Miles Company they visited the plant of the Oak- 
ley & Jansen Company before they bought the Welker patent, and that they 
were shown through the prennses and vt'ere informed as to the klnd of ma- 
chines the appellees were making and the détails of construction, and that 
after knowing thèse facts the Wysong & Miles Company looked up the Welker 
patent and bought it. 

•For other cases see same topic & S numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexer 
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Paragraph 9 of apiiellant's bill allèges that the appellees hâve made and 
Kold tTie machines contalning tlie invention and Improvements of said letter»" 
]>atent Xo. 575,18T, and the bilI prays for an accounting and injuiictlon against 
the appellees to ju-event them t'roui continuing the manufacture and sale of 
the machines. After the évidence in chlef liad been taken for appellaut, ap- 
pellant served a notice upon appellees, vi'hich was filed in this ea\ise on the 
4th day of July, 1908, "that complainant will press for a decree upon the third 
claim only of the Welker patent in suit, Ko. 575,187." And said third clalm 
in said patent is as follows: "3. In a saiiding machine the combination of a 
puUey and stationary former, a sandiug belt extending between said pulley 
and former, a means for adjnsting said former substantially as set forth." 

The answer of the appellees, in paragraphs 1 and 2, puts in direct issue the 
allégations of the bill as to the patent. The answer dénies that Welker was 
the original and flvst discoverer of the improvements claimed in the bill, dé- 
nies that such improvements were not known or used by others In the United 
States, dénies that such improvements were not patented, or described in any 
printed puhlieatlon in any counti-y prior to the pretended invention of Welk- 
er, and avers that the improvements referred to were in public use and on 
sale in the United States for more than two years prior to the said applica- 
tion by Welker, and allèges that said improvements were not patentable im- 
provements because the sanie had long since been previously included in pat- 
^ented machines and in gênerai use. The answer also allèges that prior to the 
institution of appellant's suit the attorney for the complainant, C. W. Miles, 
visited the plant of appellees, and was there informed as to patents and in- 
ventions prior in time to the Welker patent and which rendered the Welker 
patent Invalid. Such patents are referred to in paragraph 6 of defendant's 
answer. First. Patent to O. Sawyer, dated llay 10, 1881, No. 241,429, for 
certain improvements in sauding machines. Second. Patent to O. Sawyer. 
dated January 27, 1891. No. 445,H82. Third. Patent to F. W. Coy, dated 
March 11, 1884. No. 294.76G. Fourth. Patent to F. W. Coy, dated April 8, 
1884, No. 296.535. 

It is Insisted by appellees that ail of said letters patent to Sa-^vyer and Coy 
were for improvements in sanding machines, and for improvements whlch 
anticlpated the very éléments and principles involved and stated in the third 
claim of the Welker patent. 

The answer in paragraph 7 also avers that the use of an abrasive belt pass- 
ing over puUeys and having the rear face of said belt supported by a form 
of varions shapes and sizes to suit any object to be abraded had been in gên- 
erai use in the United States for niany years, and had been devised and used 
in différent forms by différent manufacturers for many years before Welker's 
application for a patent, and that the letters patent did not give to Welker 
the exclusive right to make, use, and sell the machines embodying tlie prin- 
ciple of the abrasive belt passing over pulleys and snpported by an interme- 
diate support or form on which tlie abrasive belt would rest. when used for 
abrading the article manufactured, and the answer dénies that said patent 
gave the right to the appellant to claim such exclusive right against the ap- 
pellees and as against the machines and appliances made, used, and sold by 
the appellees. The averments contained In the answer put in issue the valid- 
ity of the Welker patent, and also raised the question as to whether appellee's 
machine infringed upon the Wellver patent, if valid. 

Upon the bill and answer and replication thereto the parties proceeded to 
take évidence, and the appellant took its évidence in chief before notice was 
served upon the appellees that appellant relied solely upon claim No. 3 in the 
Welker patent, and in March, l!)Of>, the cause was argued, subnùtted. and an 
opinion was rendered April 1(J, 1909, and decree entered April 22, IftOÎJ, 
denying relief to ai>pellant, and decreeing that claim No. 3 in the Welker pat- 
ent. No. 575,187, is void as not containing any new or novel princlple, or new 
ap]>lication of the old principles such as would entltle the said Welker to a 
liaient upon said third claim, and that ail of the principles contained in the 
said third claim of said Welker patent are found in the prior F. W. Coy pat- 
ents. "Nos. 294.7G() and 296,535, referred to in appellees' answer and in the 
évidence. Froni this decree, the appeal herein was taken. 
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C. W. Miles and Melville Church (Church & Church, on the brief), 
for appellant. 

C. D. Merrick, for appellees. 

Before GOFF and PRITCHARD, Circuit Judges, and WADDILL, 
District Judge. 

PRITCHARD, Circuit Judge. The learned judge who heard this 
cause below in an opinion filed herein, among other things, said: 

"The défenses relied upon, while varlously stated, may be epitomized to be 
a déniai of infringement and a cbarge tbat, in view of the condition of the 
prior art, this Welker patent is void for lack of novelty and patentable in- 
vention. 

"After careful considération of the case, I am convinced that the latter 
ninst prevall and for thèse reasons: The opération of a belt upou two or 
more pulleys Is common to meehanics. That thèse pnlleys may or may not 
hâve rims to inclose the belt, may or may not be adjustable, or may or may 
not be capable of being rendered stationary, are fonctions alike common and 
well known in meehanics. If two pulleys should be connected by a sandlng 
belt one stationary and without Inclosing rims, the otlier revolving at such 
speed as to revolve the belt, the stationarj' pulley would be as capable of 
polishing in its circular form as would the former found in the Welker ma- 
chine. What inventive faculty is required to substitute for this stationary 
pulley diEferent formers suitable for the différent wood curvatures desired to 
be polished? What greater novelty Is involved in having the belt run over 
two pulleys and a former, the latter stationary, than is Involved in having it 
run over three différent pulleys one of whîch is stationary? It seems to me 
to be wholly immaterial whether you call thèse old and very common devices 
pulleys or formers. The mechanical opération is the same, and no new or 
novel principle or new application of old principles is involve*!! such as to 
warrant a patent monopoly. I do not think such devices involve patentable 
novelty at ail but if I be mistaken in this view I am reasonably certain every 
principle of them will be found in the prior Coy pntents Nos. 294.706 and 
296,535. It follows that complalnants' bill must be dismissed with costs." 

It is insisted by counsel for appellant that the structures manufac- 
tured and sold by the appellees contained the features set forth in the 
patent in suit and embodied the combinations and éléments as set forth 
in claim three of said patent, as distinguished from what is disclosed' 
in the prior art, and particularly what is disclosed in the Coy patents. 

It is aîso insisted that, "in view of the undisputed right of défend- 
ants to use the structure disclosed in the Coy patents, due to said pat- 
ents havirig expired, their préférence for and persistence in using a 
différent structure or combination of éléments, on which a later patent 
has been granted, and is still in force, becomes significant. Thèse cir- 
cumstances are given added force from the testimony of défendants' 
expert witness who testifies that the mechanism disclosed in the pat- 
ent in suit is différent in principle from those disclosed in the Coy pat- 
ents," and, bearing upon this question counsel rely upon the testimo- 
ny of W. E. Sykes, expert witness, who testified as follows : 

"Q. 42. State whether in your opinion the Coy patent, No. 204,766, and the 
Ooy patent. No. 296,535, were the patenting of such devices aud combination 
as to render the said Welker patent voidî A. I do not think so. 

"Q. 43. Please state the reasons or grounds for your said opinion? A. The 
Welker patent is constructed in my opinion upon a différent theory than that 
upon which elther the Sawyer or the Coy patents are constructed. The Wel- 
ker patent is an attempt to drive a sanded belt not along and over the face 
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of the former, but around the former, by means of a single pulley, uslng the 
former as a sort of a second pulley, although not as a pulley as pulleys are 
ordlnarily used, for the reason that it does net revolve; while In the Coy 
patents a belt is driven about two pulleys and along and over the face of the 
former, situate between the two pulleys. In other words, the Coy patents 
more nearly resemble the Oakley & Jansen method than they do the Welker 
niethod of operating. I do not mean by this that the Oakley and .Tansen ma- 
chine is not a patentable device, In view of the state of the art, as shown in 
the Coy patents. As to the Sawyer patent, I do not tbink that it In any way 
anticipâtes any of the patents heretofore referred to, or the Oakley & .Tansen 
machine. It is Intended for a single class of work only, and does not possess 
a former, excepting as far as the two adjacent pulleys act as such." 

This witness also testified relative to the Sawyer patent as follows : 

"Q. 39. Compare the combination in the Welker machine with the combi- 
nation in the Sawyer patent hefore referred to, and state the différence in 
said comblnations? A. I find them similar only in that each possesses a 
sanding belt driven by a pulley. In ail other respects they appear différ- 
ent * * * 

"Q. 41. State whether in your o])inion the issuing of the said Sawyer pat- 
ent in 1881 was the patenting of such a device or combination as to render 
void the Welker patent? A. I do not so regard it." 

Counsel for appellant further contend that: 

"Regardlng the Coy patents, défendants' practical witness Curry testlfles 
that, while he bas had no practical expérience with this machine, he consid- 
ers it applicable to a certain class and range of work, that it belongs to the 
same class of machines as the Sawyer, and that the Sawyer machine is ap- 
plicable to a wider range of work than the Coy machine. Ile notes that the 
Coy form is on the uuder, instead of the upper, side of the machine, and 
which he considers an objectionable feature. He testifles that in both the 
Coy patents the form is stationary or nonadjustable. He testifies that the 
Coy machine is not adjustable to treat scroUwork. He testifles that the 
Sawyer machine is adapted to a wider range of work than the Coy machine. 
He testifles to important modem developments, in view of which he does not 
consider the Sawyer as an idéal machine for ail classes of work. Ile testi- 
fies thaï it is necessary in certain classes of work to advance the form beyond 
the normal belt Une, that is, cause the form to give shape to the belt, or dom- 
înate the shape of the belt. 

"Défendants' expert witness Sykes, relative to the Coy patents, testifles as 
follows: 

" 'Q. 42. State whether In your opinion the Coy patent No. 294,766 and the 
Coy patent No. 296.535 were the patenting of such devices and comblnations 
as to render the said Welker patents void? A. I do not think so.' 

"The testimony above referred to is directly opposed to any contention ou 
the part of the défendants that the Sawyer or Coy patents disclose the in- 
vention in controversy, or that in view of said patents there was a lack of in- 
vention on the part of Welker." 

The first patent is what is known as the "Sawyer Sanding Machine," 
for which patent was issued May 10, 1881, No. 241,429. The open- 
ing of the spécifications filed at the time of the appHcation for this pat- 
ent contains the following claim : 

"That Sawyer had invented 'certain improvements* In sanding machines ; 
that the same relates to mechanlsm for smootliiug convex or rounded wooden 
surfaces by the agency of an eudless belt coated with sand, emery, or other 
suitable abrading material." 

The use of the words "certain improvements" shows that prior to 
the date of the apphcation sanding machines were in existence, and it 
is fair to assume that it was the intention of Sawyer to make certain 
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improvements in regard to such machines. The second Sawyer pat- 
ent was issued January 27, 1891 (No. 445,382) ; and, while this pat- 
ent is net in suit, it is referred to in the pleadings, and certain portions 
of the évidence relate to this point. 

The next patent is what is known as the "Coy patent," issued March 
11, 1884 (No. 294,766). The application in this instance was filed De- 
cember 1, 1883, and recognizes the existence of abrading machines, 
only claiming certain improvements in relation to the same. There, it 
was contended that by the principle of a form or former, applied to 
the back of the belt to correspond to the shape of the article to be 
abraded, furniture with irregular surface could be polished. In the ap- 
plication it is said that the invention "consista of the provision of a 
rigid support, that is, one composed of materials incompressible in ail 
directions under ordinary pressure, which may be formed in gênerai 
outline to approximate the work to be abraded, said support having a 
yielding or compressible surface arranged to bear against the inner 
side of the belt between the supporting pulleys, the belt being caused 
by the article acted upon to conform to the contour of said support; 
the support being by préférence détachable and secured to a fixed 
holder so that differently formed supports may be used interchange- 
àbly with the same pulley." The gênerai scheme of this patent seems 
to hâve been to attain the highest perfection in polishing furniture 
with irregular surface, such as was described at the time of the argu- 
ment. 

The second Coy patent was issued May 8, 1884, and "this invention 
relates to abrading machines having an endless belt with an abrasive 
surface, mounted on two supporting pulleys, an intermediate support 
arranged to bear against the back of the belt at a point between the 
supporting pulleys, and supporting the belt against pressure exerted 
on the latter by the article presented to the belt for this smoothing 
action, as shown by letters patent No. 294,766." 

Thus it will be observed that in the second Coy patent we hâve the 
idea of a former or support receiving additional development, and a 
rigid support is substituted for the idler pulley at the end of the ma- 
chine, ail of which clearly involves the end sought to be obtained by 
the Welker patent. Antedating the Welker patent we hâve four pat- 
ents, to wit, the two Sawyer patents and the two Coy patents, ail based 
upon the same idea and inaugurated for the accomplishment of the 
same end. 

George Sprout, a witness examined, testified that he was foreman 
of the Parkersburg Chair Company, and that he had had 15 years' ex- 
périence in machinery. Among other things, he was asked what ma- 
chines his Company had used, and in reply he said : 

"A, They hâve sand belt machines, where the belts go over pnlleys and 
forms. ïlie forms are adjusted to fiât surface or oval shape sanding." 

When asked as to what machines were used at the Parkersburg 
Chair Company's plant, witness said : 

"A. Wysong & Mlles is one make and Oakley & Jansen Is another. Then 
the superiutendent, Mr. Curry, bas got two makes of his own, loug before he 
bought any from Wysong & Miles Company." 
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He was then asked to look at the copy of the L. Welker patent No. 
575,187, and state whether he had examined said patent and figures, 
and in reply witness said that he had examined figures 5 and 1, the 
construction of the sand belt and forni. When asked if he had exam- 
ined the Oakley & Jansen machine, he said: 

"A. I examined the two machines, and the Oakley & Jansen machine was 
quite différent from the Welker machine." 

Witness was then asked in what respect they differed, and he re- 
pli ed : 

"A. In the first place, the différence Is in the form. The Oakley & Jansen 
form is adjustable to any angle and to any shape, oval or straight, which you 
could not do on the Welker machine, for there is no adjustment to do it with. 
In order to do sandlng, oval shaped, my expérience is it requires a sand belt 
to go over a puUey and form ; in order to make the belt buckle it requires two 
puUeys and a form. The Oakley & Jansen machines, the belt is adjustable 
automatically, independent of the form. 

"Q. How many pulleys are used in the sanding belt on the Welker patent 
as shown by the diagram figure lî A. One puUey which the belt passes 
around. 

"Q. And at the other end what does the belt pass around? A. At the other 
end the belt passes around a form, * * * Q. From your practical expéri- 
ence in the use and opération of sand belt machines, please state whether the 
work which can be done on the Oakley & Jansen machines can be done on the 
Welk'er machine? A. The work on the Oakley & Jansen machine in regards 
to oval-shaped work couldn't be done on the Welker machine. The Welker 
machine only has one pulley and a form, where it requires two pulleys with 
a form in order to give the belt proper attention, and buckle it for oval 
shapes or round shapes." 

Elias N. Jansen, one of the appellees, testified that he had had nine 
years' expérience as a mechanical draughtsman and was familiar with 
the machine from the cuts shown in the figures accompanying the pat- 
ent; that the appellees are manufacturing and selling sanding ma- 
chines on a patent issued to D. S. Oakley, transferred to Oakley & 
Jansen Machine Company, and identified the same with the photo- 
graphs, Exhibits Nos. 1 and 2, with the déposition of George Sprout ; 
that the Oakley & Jansen machine is entirely différent from the Wel- 
ker machine, and explained the différence between them; that there 
were no parts similar in the two machines except that pulleys were 
used for driving the sand belt. He further testified that the machines 
made by the appellees were made with the sand belt running over two 
or more pulleys and the former is used between the pulleys; that 
Wysong & Miles Company are not making a machine like that shown 
in the eut of the Welker patent ; that the only similarity between the 
two machines is the use of an endless sand belt ; that it is not custom- 
ary in the use of the Oakley & Jansen machine to locate the former at 
one end of the machine as shown in Exhibit 1 ; that it is more com- 
monly used in the center of the belt. 

W. E. Sykes was also examined by the appellants as an expert wit- 
ness on patents. He testified, among other things, that in the Oakley 
& Jansen machine the belt passes along and over the surface of the for- 
mer and not around it; that the former is not used in the Oakley & 
Jansen machine in the place of a pulley ; that in comparing the com- 
bination used in the Welker machine and the combination used in the 
181 F.— 32 
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Oakley & Jansen machine they are similar only in two features ; that 
they possess a sand belt and a driving pulley ; and that they differ in 
every other respect. He further testified that the Coy patents are like 
the Oakley & Jansen, but that they do not interfère with or infringe 
upon the Welker patent. 

It is a matter of common knowledge that originally wood or other 
material was abraded by the use of a pièce of sandpaper or a pièce of 
wood, cloth, or some other material, coated with sand, emery dust, or 
other substance, which was applied to the surface sought to be polished 
or abraded by the hand. Gradually, with the development of manufac- 
turing industries and the conséquent demand for the manufacture of 
large quantities of furniture, the necessity arose for the use of ma- 
chinery for abrading and polishing purposes ; and this was accom- 
plished by the use of a belt coated with material used in making sand- 
paper, which passed around pulleys or rolls. This method, of course, 
had its drawbacks, one being that the continuous belt could not be ef- 
fectively utilized to polish a pièce of furniture with an irregular sur- 
face; and it among other things suggested the idea of what is known 
as the "former," to be placed behind the belt for the purpose of bring- 
ing the same in contact with the surface sought to be abraded or pol- 
ished. It appears from the évidence that about 13 years before Louis 
Welker filed his application for letters patent the varions principles 
and éléments to which we hâve referred were fully developed and 
used; and, as we hâve heretofore stated, letters patent issued for the 
•.mme. 

It is contended by counsel for the appellees that the Oakley & Jan- 
sen machine is an entirely différent combination from that shown in 
the Welker patent, having many advantages and combinations of de- 
vices not contained in the Welker patent, the différence being epitom- 
ized as follows: 

"First The Oakley & Jansen machines do not use a statlonary former upon 
a splndle at the end of the sand belt. 

"Second. It does not pass the sand belt around the former. 

"Third. ïhe former Is not fastened in place as in the Welker machine. 

"Fourth. It does not hâve the oscillating movement as in the Welker ma- 
chine and does not nse the eccentrlcs for that or any other purpose. 

"Fifth. ïhe former used is an intermédiare former or support. 

"Sixth. The attachment to a former is to an arm instead of to a splndle. 

"Seventh. The former is attached to said arm, not by a clamp nut, but by 
a vice, which seizes and holds the sides of the former and which is loosened 
and fastened in an entirely différent manner from that used in the Welker 
machine. 

"Eighth. The vice holding the former Is hlnged upon the arm, so that the 
former may be set at any angle desired with regard to the belt 

"Ninth. The arm holding the former is slotted, so that in fastening it to 
the frame of the machine it may be raised or lowered at will by the operator, 
by loosening a nut having its own wrench attached to It and a part of it. 

"ïenth. The arm so fastened to the machine, by loosening said fastening. 
may be moved along the frame of the machine by means of a slot in said 
frame, and thus brought near to the driving pulley or near to the pulley at 
the opposite end of the machine, as may be desired. 

"Eleventh. ïhe frame of the machine may be raised at one end by means 
of a slotted arm, as shown in the photograph No. 1. 

"Twelfth. There is an antomntic tension of the belt by means of a move- 
ment of the carriage of the pulley at one end of the machine, which move- 
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ment Is obtalned by the tuming of a wheel, to which a eord and seetlonal 
weights are attached, the said wheel tiirning a siDiiidle with cogs attached to 
worklng in ratchet cogs of the frame of the machine. 

"Thirteenth. Any slze, shape, or length of the former may be used upon 
this machine, and the surface of it may liave just such irregularity as may 
be desired to fit any object which the operator may désire to polish. 

"Fourteenth. A more elaborate conibination of the prlnciples of said ma- 
chine are shown in pliotograph No. 2, where an upright and horizontal ma- 
chine are combined, and provision is made also for a third belt so that three 
men may work at said machine at one time." 

This contention of appellees may not in ail respects be correct, but 
in the main is sustained by the évidence considered by the court below. 

It is also insisted by counsel for appellees that the patenting of an 
improvement does not absorb the éléments of a patent previously 
granted, and that it does not prevent the use of it by the former pat- 
entée or by the public when the patent runs eut. Being of the opinion 
that there is sufficient évidence to sustain this contention, and applying 
the principle thus invoked, we think the court below was right in hold- 
ing that there was no infringement by the Oakley & Jansen machine, 
it being a new combination, with new devices used in a new way. 

The court below found that the Welker patent does not contain any 
new or novel principle or new application of principles on which to 
base a patent on said third claim, and, further, that ail of the principles 
contained in the third claim in the Welker patent are found in the prior 
F. W. Coy patents. There is no assignment of error which challenges 
the finding of the court as to thèse two points, and, in the absence of 
such assignment of error, thèse findings must be by this court assum- 
ed to be correct. 

It is insisted by counsel for the appellees that there is no infringe- 
ment; and that, owing to the condition of the prior art, the Welker 
patent is void for lack of novelty and patentable invention. After a 
careful considération of the évidence and inspection of the machines 
exhibited as évidence, we are of opinion that what is known as the 
Welker machine does not involve a patentable invention. In other 
words, it is merely the resuit or product of mechanical skill — a mère 
change in the size of device or machine, based upon the mode of opér- 
ation already patented. The évidence shows that the patent is based 
upon matters resulting from pure mechanical skill, and a comparison 
of the Welker patent with the prior Coy patents. Nos. 294,766 and 
296,535, shows conclusively that every principle involved in the Wel- 
ker machine is to be found in either one or the other of the Coy patents. 

Under thèse circumstances, we are of opinion that the rulings of 
the lower court were proper, and must be affirmed. 
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STANDARD TYPEWRITER 00. v. STANDARD FOLDING TYPEWKITER 

SALES CO. et al. 

(Circuit Court of Appeals, Second Circuit. July 28, 1910.) 
No. 330. 

1. Patents (§ 297*) — Suit fob Infrikgement — Preltminary lN,rTiNCTioN. 

While it is tlie gênerai rule that a preliniinary iïijnnctlon will not he 
Issued on an unadjudicated patent, there are exceptions, and such tin 
injunction may properly be granted vvhere the validity of the patent is 
reasonably certain, infringement is clear, and tlie défendant corporation 
was organized to aet as sales agent for the patented machine, and after 
selling its sales contract commenced making the infringiug machines, 
•which it marked as pateuted on the date of the patent in suit. 

[Ed. Note. — For other cases, see l'atents, Cent. Dig. §§ 481^88; Dec. 
Dig. § 297.*] 

2. Patents (§ 328*) — Vaudity and Infringement — Folding Typeweiteu. 

The Rose patent. No. 754,242, for a folding typewriter, lield valid and 
infringed, aflirining an order granting a preliminary injunction. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in-'equity by the Standard Typewriter Company against the 
Standard Folding Typewriter Sales Company and others. From an 
order granting a preliminary injunction, défendants appeal. Affirmed. 

Appeal from an order granting a preliminary injunction to restrain 
the infringement of letters patent No. 754,242, issued on March 8, 
1904, to Frank S. Rose, for a new and improved typewriting machine, 
and assigned, through mesne conveyances, to the complainant. The 
suit was brought to restrain the alleged infringement of two patents — 
No. 948,553, granted on February 8, 1910, to the complainant, as well 
as the Rose patent aforesaid — but as the preliminary injunction was 
dismissed as to the former the présent appeal relates to the latter only. 

Edwards, Sager & Wooster (Clifton V. Edwards and Thomas 
Howe, of counsel), for appellants. 

W. R. Davis, D. W. Van Hoesen, and J. A. E. Criswell, for ap- 
pellee. 

Before WARD and NOYES, Circuit Judges, and HAND, District 
Judge. 

NOYES, Circuit Judge. The subject-matter of the patent in suit 
is primarily a folding typewriter. The patentée states at the com- 
mencement of his spécification: 

"This invention relates to Improvements in typewriters in which I seek 
to produce a new construction of the support or carriage for the type-platen 
or cylindrical roller whlch enables the same to be folded into compact re- 
lation to the keyboard, thus making provisions for ready and convenient 
transportation of the instrument." 

Again he states : 

"The important feature of the présent Invention Is the provision of means 
whereby the platen and its carriage may be folded into compact relation to 
the banks of keys, thvis making provision for the convenient transportation 

•For otber cases see same topic & S humeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the instrument. In carrying out tliis part of the invention I employ a 
foidable sectional construction of a frame adapted to support tlie carriage 
and the platen. * * * " 

The patent contains 11 claims, of which the first is especially relied 
upon hère. This daim reads : 

"In a typewriter, a foldable support for a platen carriage liaving one of 
its members movable to an abnormal position in overhanging relation to a 
keyboard." 

It is évident that the feature of the claimed invention is the arrange- 
ment by which the carriage supporting frame is folded over into close 
relationship to the keyboard, whereby a compact package, convenient 
for transportation, is obtained. The dravvings and spécification also 
show that when the machine is folded the délicate operating parts are 
protected from in jury by the upright and horizontal bars of the frame 
and carriage support. 

Now it is old in many arts to fold devices in order to obtain com- 
pact packages for storage or transportation. Thus patents for fold- 
ing caméras, folding go-carts, folding organs, and f olding wheel chairs 
are shown upon the record. If, however, thèse devices in other arts 
would négative invention in going into the typewriter art and apply- 
ing the folding principle, it does not follow that the présent patent is 
invalid. It may well be that the folding principle is so old that a pat- 
ent merely for folding parts of typewriters upon other parts would 
possess no patentable novelty. But this patent is for the folding of a 
spécifie part, the platen carriage, into spécifie (overhanging) relation 
to another part, the keyboard, for a spécifie purpose, obtaining a com- 
pact and safe package. We think that it is not shown to be invalid 
by anything in arts other than that of the typewriter, and that we must 
look to that art if we are to find anticipation, or such a state thereof 
as négatives invention. 

In considering the t3'pewriter art it will not be especially helpfnl to 
examine machines in which the platen and platen carriage are swung 
away from the type basket to expose the writing or to permit the type 
to be cleaned or repaired. In machines of this character the swinging 
of the platen carriage increases the cubic dimensions of the machine. 
The purpose of the swinging opération is altogether difi^erent from 
that of the folding of the machine in suit, and the results obtained are 
opposite. Passing, then, the patents of this nature, we may properly 
test the validity of the patent in suit by the patent put forward first 
in the défendants' brief and most relied upon by their counsel upon 
the argument — the Anderson patent, No. 581,570. If this patent does 
not anticipate or show such a state of the art that there would be no 
patentable novelty, undoubtedly no other patent cited has such efïect. 

The Anderson structure is a typewriter. It has a paper holder, 
consisting of a single arm, shown by the drawings to be normally held 
in position by means of a clamp and thumb nut, and probably capable, 
when loosened, of being turned into a position overhanging the key- 
board. But there is nothing in the Anderson spécification describing 
the holder as being so foldable, and it is by no means clear from the 
drawings that it is intended to be so used. Indeed, it would seem that 
the folding of the paper support might tear the paper and to some 
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extent dismantle the machine. The parts capable of being folded, the 
means of folding, and the results obtained by folding in the Anderson 
structure differ so materially from those of the machine of the patent 
that, in our opinion, the former does not anticipate. We think that 
the invaHdity of the patent cannot be regarded as estabUshed. 

Corning, now, to the question of infringement, it appears that "Com- 
plainant's Exhibit, Défendants' Machine," is an exact copy of the 
complainant's machine which is built under the patent, and with re- 
spect to this machine infringement is, of course, not disputed. "De- 
fendants' Exhibit, Défendants' Machine No. 3," is also similar to the 
complainant's machine, except that, instead of there being two arms 
foldable upon each other to support the carriage, the carriage support 
is pivoted directly to the frame and is foldable upon it. We think, 
however, that this distinction is not a material one, and that the "fold- 
able support" of the défendants' machine is the équivalent of the 
"foldable support" of the claim of the patent. Infringement by both 
classes of défendants' machines seems clear. 

The patent in suit has never been adjudicated, and it is, of course, 
the gênerai rule that a preliminary injunction will not be issued upon 
an unadjudicated patent. But exceptions to this rule exist in cases 
where the validity of the patent has been admitted and acquiesced in 
and we think the principle of thèse exceptions applicable hère. 

The défendant corporation was organized for the express purpose 
of acting as sales agent for typewriters made under the patent in suit. 
It had a contract for their sale, and sold many machines marked as 
patented. It brought suit against the complainant for the enforcement 
of the sales contract, based upon the theory that the patent was valid. 
It transferred the sales contract for a valuable considération, and theiî 
copied the complainant's machine in every détail, and marked its 
product "Patented March 4, 1904" — the date of the patent in suit. 
It then made another machine, admittedly following the patent, but 
seeking by slight variations to avoid infringement. 

Upon their own showing the défendant and its officers — the indi- 
vidual défendants— were guilty of fraud and deceit toward the com- 
plainant and toward the public. And the défendants' treasurer seems 
to think it helpful to his cause to assert that he attempted to go a step 
further and deceive his own stockholders. 

It is true that the défendants may not be estopped to deny the valid- 
ity of the patent. They may not stand in the position of licensees. 
It is equally true that they cannot be held in this suit for fraud or 
unfair compétition. But their conduct toward the complainant, their 
manner of dealing with the patented article, and their attempt to ap- 
propriate the invention of the patent and yet escape the conséquences, 
go a long way toward showing acquiescence on their part in, and ad- 
missions of , the validity of the patent. 

For thèse reasons, although the validity of the patent has not been 
adjudicated, we are convinced with reasonable certainty that, upon 
final hearing, in case the record is not materially différent from that 
presented hère, the complainant will succeed. Consequently the pre- 
liminary injunction was properly granted. 

The order of the Circuit Court is affirmed, with costs. 
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McDUFFEE et al. v. HESTONVILLE, M. & F. PASS. RY. CO. et al. 
(Circuit Court, E. D. Pemisylvauia. Juue 17, 1910.) 
No. 45. 

1. Patknts (.?§ 172, 178, 328*) — Valtotty and Infbingement — Electeicai. 

Distribution System for Raii.ways. 

ïlie Sclilesinger patent, Xo. ,5l(i.(>50, for a System of distribution of 
eleetricity l'or eiectric raiiways. tlaim 1, covers a combination which was 
Dot antii'ipated and discloses invention, and wliich was sufiiciently shown 
in the application and drawiiifîs, altliough not appearing in any one of 
the original clainis prior to ttieir amendaient. The ctiaraeter of tbe 
invention, aiso, as a uew. meritorious. and highly successful comliination 
in the eiectric railway art, eiititles the claim to a somewhat libéral con- 
struction and range of équivalents. Also construed, and lield Infringed. 

(Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 247, 254i^ ; Dec. 
Dig. §§ 172, 178.*] 

2. Patents (§ 112*)— Validity — AnANooNMENT of Application. 

The reinstatemeiit of an application for a patent after several years, 
dnring which no action had heen taken thereon, on a finding by the Pat- 
ent Otiiee that the delay was unavoidable wirhin the nieaning ofi Rev. St. 
§ 4S94 (U. S. Comr). St. lilOl, p. .3;i»4), is couclusive on the courts that 
the application was not ahandoned. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 112.*] 

3. Patents (§ 87*) — Vaudity — Abandonment or Invention. 

An abandonment of an invention after the tiling of an application for 
a patent, uiion which a patent was subsequently granted, niust l>e estab- 
lished by clear proof showing an intention to abandon, especially where 
tbe invention is a meritorious and valuable one. 

riî"d. Note. — For other cases, see Patents, Cent. Dig. § 112; Dec. Dig. 
§87.* 

Abandonment of invention, see note to Hayes-Young Tle Plate Co. v. 
St. Louis Transit Co., 70 C. C. A. 6.] 

4. Patents (§ 83*) — Validity — Effect or Delat in Patent Office. 

A patent cnnnot be defeated or llmited by intervening rights of thlrd 
persons applying for and receiving patents between the filing of the ap- 
plication and the issuing of such patent, where there was no abandon- 
ment of eitlier the application or Invention, and no expansion of claims, 
merely because there was delay in prosecution of the claims, which was 
Batisfactorily explained to the Patent Office. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 83.*] 

In Equity. Suit by John I. McDuffee, trustée, and the Allis-Chal- 
mers Company, against the Hestonville, Mantua & Fairmount Passen- 
ger Railway Company and the General Electric Company. On final 
hearing. Decree for complainants. 

See, also, 158 Fed. 827. 

C. V. Edwards, Thos. F. Sheridan, and Joseph C. Fraley, for com- 
plainants. 

Charles Neave and Frederick P. Fish, for défendants. 

BRADFORD, District Judge. The patent in suit. No. 546,059, 
dated September 10, 1895, issued from the United States Patent Office 
to William M. Schlesinger, assigner to John I. McDufïee, Trustée, 

*For other cases see saine toplc & § i^umbbb lu Dec. & Âm. Dlgs. ISOÏ ta date, & ReD'r Indexe» 
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for alleged improvements in electric railways. The suit is prose- 
cuted by John I. McDuffee, Trustée, snd the Allis-Chalmers Compa- 
ny, the présent owners of the patent, against the Hestonville, Mantua 
& Fairmount Passenger Railway Company, the user, and the General 
Electric Company, the manufacturer and seller, of the alleged infring- 
ing railway apparatus or equipment. No question is raised as to title or 
siKh manufacture, sale and use. Schlesinger states in the description: 

"My invention has relation to tliat form of electric railways wlierein a line 
of conductors having generators loeated along tlie line of railway for feeding 
a eurrent to and from end to end of tlie line or working conductors are used; 
and it lias for its object to obtain safety of tratHc or continuity of travel by 
preventing one or more electrical defects at any point on the line stopping the 
traffic or travel on the whole line or any extended portion of the same, thereby 
conflning the fault to the smallest space or length of line possible, and to se- 
cure a better subdivision of the eurrent to the différent cars on the line." 

The patent contains three claims of which only the first is in con- 
troversy. It is as foUows : 

"1. In an electric railway the eombination of, a séries of separate feeding 
conductors extending in multiple arc relation from one geuerator pôle or 
terminal to points along the Une of way, safety devices for said separate feed- 
ing conductors, a working conductor comprlsing a séries of Insulated or discon- 
nected sections disposed along the Une of way and supplied by said separate 
feeding conductors, and return circuit connections opposed to said sections 
and leadlng to the other generator pôle, or terminal, substantially as de- 
scrlbed." 

Fig. 3 of the patent which the complainants claim to be an embodî- 
ment of the invention as set forth in claim 1 is as f ollûws : 




c' 
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With respect to this figure Schlesinger states in the description : 
"l'ig. 3 is a like view showing one of the conductors composed of sections 
and separate feeding-conductors for one or more of the sections and their 
safety devices. * * * By providing separate feedlng-conductoi-s for one 
or more than one safety device and conductor-section c, as shovvn in Fig. 3, 
any amount of eurrent may be supplied to the différent cars on the Une, and 
in the last-described construction any one of the separate feeding-eonductors 
F forms a reserve wire for Connecting it wlth any one of the other feeding- 
eonductors lu case of a breakdown or defect oeeurring thereln, as shown at s. 
* * * Referring to Fig. 3, whereiu there are separate feeders in multiple 
arc from one pôle or terminal of the source of electrical energy, It is clear that 
the potentlals or llne-pressures may be niade equal at ail iwints along the Une. 
Moreover, the eurrent for aU the cars that may be foun'd in any one section 
is carried wholly over the feeder or feeders of that section, the feeders and 
working conductor of other sections being electrically independent of each 
other, and the working conductor itself may be of comparatively small size. 



m'dUFFEE V. HESTOXVILLE, M. & i'. PASS. IIY. CO. 505 

One great advantase obtained by tlie System of Flg. 3 lies in tliis, tliat tlie 
effects of several classes of accident oi» the line may be thiis localized. and 
each feeder, beiiig supplied with a switeh of tlie above-described or of any 
preferred construction, may be tlirown, for example, automatically ont of or 
put in line at will, tbe other sections not being in any way afi'ccted thereby. 
If, then, the working conductor be broken at any point or if tbere be a sliort 
circuit to ground, tlie niovement of the cars over the other sections need not 
be interrupted." 

Schlesinger in describing the features of the combinations repré- 
sentée! in one or more of the drawings of the patent in suit other than 
Fig. 3 uses language which is in part applicable to certain features 
comprised in the combination illustrated in Fig. 3, as follows : 

"The conductors C C bave a gunerator D, as indicated. One of the con- 
ductors G is continuons and leads directly to one of the comnintator-brushes of 
the generator, wliile the conductor C is conipnscd of disconnected sections c c, 
or sections Insnlated froni one anotber, * * * and is not directly connected 
to the generator. Kach such section is provided or is in circuit with au elec- 
tric or current safety device E, of any suitable or desired kind, and thèse 
safety devices E ai-e connected to a coinnion or single wire or conductor F, 
which leads to the other commutator-l)rnsh of the generator. The conductors 
C O" are the worliiing conductors, and with each the traveling brushes of the 
car contact. The safety devices B are so constructed and arranged that so 
long as the insulation or electrical condition of the eonductor-sections c and 
conductor C continues perfect or no short-circuiting occurs between the sec- 
tions c and wire or conductor C, the current passes from conductor F to such 
eonductor-sections through their safety devices to maintain the line or work- 
ing circuit intact and secure safety and eontiuuity of traflic or travel through- 
out the line; but as soon as tliere is an electrical defect or faulty insulation in 
any one of the sections c and conductors C tending to short-circuit the line- 
current then the safety device for said section acts or is operated by the ex- 
cès» of current passing through it to break the circuit or connection between 
said section and the feeding conductor F. Wlien tliis happons said section is 
eleetrically cnt ont of the conductor C, or no current is supplied to said sec- 
tion, while ail tlie other sections of said conductor are in circuit with the gen- 
erator, providing their electrical conditi(ui is good. Hence cars upon the lat- 
ter continue their travel irrespective of the cutting out of any of the bad 
sections of conductor C. * * * In a railway constructed as above de- 
scribed it will thereforo be noted that the sections of one or both working 
conductors are in multiple arc and any fault or defect in tlie electrical con- 
dition of a conductor-section causes it to be antoniatically eut out of the line 
or working circuit without affecting tbe circuit connections of any other sec- 
tion, the traftic or travel upon any otUer i)art of the line is not interfered 
with, and travel is only tenijiorarily stopiied upon the faulty section of the 
conductor C, and cars arriving at tliis section are nioved over it liy any suit- 
•able extraneons iiieans to keep the travel or traffic safe and continuons." 

The System of distribution of electricity for electric railways em- 
bodied in claim 1 and illustrated in Fig. 3 is undoubtedly of great mer- 
it and has proved eminently successful. It possesses marked features 
of economy, safety, convenience, and utility in other respects. It pré- 
sents a combination in an electric railway comprising the foUowing 
éléments : First, a séries of separate feeding conductors extending in 
multiple arc relation from one generator pôle or terminal to points 
along the line of way; second, safety devices for the separate feeding 
conductors ; third, a working conductor comprising a séries of in- 
snlated or disconnected sections disposed along the line of way and 
supplied by the separate feeding conductors ; and, fourth, return cir- 
cuit connections opposed to the sections and leading to the other gen- 
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erator pôle or terminal. The division of the working conductor along 
the line of way into a séries of insulated or disconnected sections, sup- 
plied with electric current by separate feeding conductors from a 
common or unitary source of electricity, among other advantages, re- 
stricts within narrow limits the effect of electrical faults occurring in 
différent sections of the line of railway and secures continued mainte- 
nance of travel over the other portions of the line, promotes economy 
not only by securing such uninterrupted travel, but through a réduc- 
tion in the diameter and conséquent cost of the working conductor, 
minimizes electrical "drop" in its practical results, and insures a prop- 
er distribution of electricity as between the différent sections of the 
working conductor by furnishing them respectively, by means of the 
separate feeJing conductors, which may consist of wires respectively 
of différent diameter, with electric current of such power and so reg- 
ulated as to meet varying electrical requirements for the propulsion 
of cars over ail portions of the railway, notwithstanding change in 
grade as between différent sections and congestion of travel over some 
one or more of them. 

The defences set up are substantially that the combination of clairn 1 
of the patent in suit was anticipated; that the prior art négatives in- 
vention on the part of Schlesinger at or before the date of the applica- 
tion; that if claim 1 be valid it must receive a construction so limit- 
ing its scope as to négative infringement by the défendants ; that the 
invention, if any, was abandoned; that the invention disclosed in the 
application is substantially différent from the combination in question; 
and that the rights of third persons receiving patents for inventions 
made after the date of Schlesinger's application and before the date 
of the patent in suit cannot be affected by the granting of that patent. 

It will be convenient first to consider whether the invention disclosed 
in the application is substantially différent from that of the combina- 
tion of claim 1. The combination of claim 1, it is true, does not appear 
in any of the claims contained in the application as originally filed by 
Schlesinger November 24, 1885. But this fact is not of itself determi- 
native of the question whether that combination was not disclosed in 
the application and its accompanying drawings when considered as a 
whole. Thèse drawings are identical in every particular with the 
drawings of the patent in suit and in connection with the descriptive 
portion of the application they show a combination for an electric 
railway comprising every élément contained in the combination of 
claim 1. They disclose in an electric railway a combination of a séries 
of separate feeding conductors extending in multiple arc relation from 
one generator pôle or terminal to points along the line of way, safety 
devices for the separate feeding conductors, a working conductor com- 
prising a séries of insulated or disconnected sections disposed along 
the line of way and supplied by the separate feeding conductors, and 
return circuit connections opposed to the sections and leading to the 
other generator pôle or terminal. The combination was defectively 
and insufficiently described, its opération was in some respects erro- 
neously stated, and the various claims were inartificially drawn or too 
broad to be allowed in view of the prior art. Thèse imperfections 
could be remedied only by appropriate amendments made in the or- 
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derly prosecution of the case in the Patent Office ; and the correction 
of such defects in the description of and claims for a meritorious in- 
vention is one of tlie principal aims the practice and procédure of that 
ofHce were established to accompUsh. It appears f rom the file wrapper 
and contents of the patent in suit that Schlesinger in the application as 
originally filed referred to the first three drawings as follows: 

"Fig. 1, is a diagram showing line of rallway and cars, a generator, a con- 
tinuous line conductor, a sectional line conductor and safjsty devlces wlth a 
common feeding conductor, embodj'ing my invention. Pig. 2, is a diagram ol" 
generator and line conductors, showing both conductors composed of sec- 
tions, each haviug a safety devlce and feeding conductors. Fig. 3, Is a like 
vlew showing one of the conductors composed of sections and separate feeding 
conductors for one or more of the sections and thelr safety devlces." 

His référence to Fig. 4 is not material in this connection. In the de- 
scriptive portion of the application he makes, among others, the fol- 
lowing statements : 

"By providing separate feeding conductors for one or more than one safety 
devlce and conductor section e, as shown in Fig. 3, the same amount of cur- 
rent but of différent electro-motlve force may be supplied to the différent cars 
on the line, and in the last described construction any one of tlie separate feed- 
ing conductors F forms a reserve wlre for Connecting it with any one of the 
other feeding conductors in case of a breakdown or defect occurrlng therein, 
as shown at s. I do not confine my invention to ftny particular liiud of safety 
devlce as It may be of an electro-magnetle, a fusible strip, or other well linowu 
construction of same, neither do I llmit myself to the inimber or to the 
length of the sections composlug the conductors, nor to dividing eue or both 
Une conductors into sections nor to the manner of Connecting the safety de- 
vices to the generator, as it is obvions that the same may be numerously 
varled without departlng from the spirit of my Invention.'' 

The application contained nine claims, of which the seventh, relating 
to the detailed construction of the safety device shown in Fig. 4, ap- 
pears as claim 3 in the patent as finally granted. Ail the other claims 
were too broad or otherwise defective and were disallowed. Care- 
ful examination of the file wrapper and contents has satisfied me that 
the essence of the invention embodied in the combination of claim 1 
of the patent in suit had been conceived by Schlesinger prior to the 
date of his application as originally filed, and that such combination, 
while defectively claimed and in some respects inadequately described, 
was correctly illustrated by Fig. 3 which the inventer considered as 
cmbodying its best form. In that combination as appears from the ap- 
plication as originally filed, each of the disconnected or insulated sec- 
tions of the working conductor is provided with an electrical or cur- 
rent safety device which is in circuit with a feeding conductor con- 
nected with one pôle of the generator ; there is a plurality of such 
feeding conductors separately and respectively leading to différent 
portions of the line of railway, each of such separate feeding con- 
ductors is connected or in circuit with one or more of the safety de- 
vices and consequently with one or more of the disconnected or in- 
sulated sections of the working conductor; there are return circuit 
connections opposed to the disconnected or insulated sections and lead- 
ing to the other pôle of the generator ; the separate feeding conduct- 
ors, as shown in Fig. 3, which is identical with Fig. 3 of the patent 
in suit, are in multiple arc relation from the generator pôle, receiving 
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their current respectively from a unitary supply of electricity, whîch 
automatically distributes itself among the conductors. Schlesinger 
particularly pointed out the advantage, as he thought, resulting from 
"providing separate feeding conductors for one or more than one saf e- 
ty device and conductor section c as shown in Fig. 3." That a unitary 
or common source of electricity for the separate feeders was and is 
plainly disclosed by Fig. 3 is beyond dispute. Mr. Buckingham in his 
cross-examination of Gharky, an expert for the complainants, rela- 
tive to Fig. 3, said : 

"How would you get différent potentials from the generator hère showu? 
As I uuderstancl it this generator bas but one pair of brushes, which are con- 
neeted to ail of the feeders." (Ree. Vol. 7, p. 337.) 

Morton, an expert witness for the défendants, in reply to the ques- 
tion, "What do you understand to be the supposed invention described 
in said patent and specially referred to in the fîrst claim thereof?" 
stated the following as one of the éléments of the combination: 

"Second, the eniployment of a single or unitary source for the génération of 
the electric current from which the varions feeding conductors are to be led, 
as distingulslied from the employment of nuuiy separate sources, not elec- 
trlcally united with one auother, and with ail the feeding conductors." 

He then added: 

"Ail thèse éléments and their combinatlons are well shown In Fig. 3 of the 
patent in suit." (Rec. Vol. 2, pp. 811, 812.) 

As already stated, Fig. 3 of the patent in suit is in ail respects iden- 
tical with Fig. 3 of the application as originally filed. In the applica- 
tion as originally filed Schlesinger stated that among the objects of his 
invention was the securing of "a better subdivision of the current to 
the différent cars on the line, and to feed to them the same amount of 
current but of différent electro-motive force if necessary," and that 
under the arrangement illustrated in Fig. 3 "the same amount of cur- 
rent but of différent electro-motive force may be supplied to the dif- 
férent cars on the line," while in the description of the patent as 
granted he said that under that arrangement "any amount of current 
may be supplied to the différent cars on the line," and also "referring 
to Fig. 3, wherein there are separate feeders in multiple arc from one 
pôle or terminal of the source of electrical energy, it is clear that the 
potentials or line-pressures may be made equal at ail points along the 
line." The variation between the statements in the application as orig- 
inally fîled and the description of the patent as granted touching poten- 
tials, line-pressures and electro-motive force, are wholly unimportant, 
in view of the fact that both in the application as originally fîled and in 
the patent description Fig. 3 shows a unitary and common source of 
electricity to supply the various separate feeding conductors, and the 
arrangement therein disclosed was capable of feeding différent poten- 
tials to the various sections of the working conductor respectively, or 
a uniform potential to ail of them, by means of résistances or feeder 
equalizers, variation in diameters or other devices, which were well 
known. The drawings and description of the application as originally 
filed clearly suggested claim 1 as finally allowed in the patent in suit ; 
and it was not only the right of Schlesinger, but his duty, in the prose- 
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cution of the case through the Patent Office, by amendment to limit 
his claims to his real invention, correct inaccuracies in the descriptive 
portion of the application, and secure correspondence between the 
claims, the description and the drawings. Whether Schlesinger did 
or did not during the prosecution of his application in the Patent Of- 
fice borrow some of the mère phraseology of the description of the 
patent in suit from the book of Crosby & Bell on The Electric Rail- 
way, published in 1893, is immaterial. 

In the application as originally filed Schlesinger stated : 

"Again while I hâve shown my Improvements applled to an electric railway 
I do not wish to be considered as conflning myself thereto, as they may be 
used as a circuit for any translating média." 

And a number of the original claims are not confined to an electric 
railway. The above statement, however, and ail such claims, were 
stricken out before the patent in suit was granted. The fact that the 
original spécification was too broad in including "any translating 
média" afïords no reason why the claims and description should not 
be restricted, as they hâve been, to an application of the System to 
electric railways. The conclusion reached on this branch of the case 
is that the invention embodied in the combination of claim 1 and il- 
lustrated in Fig. 3 is substantially the same as that for the patenting 
of which the application as originally filed was made. 

As to anticipation but little need be said. That defence which was 
set up in the answer appears to hâve been abandoned. In their brief 
of argument the counsel for the défendants state that the defences to 
claim 1 are: 

"That the claim is absolutely Invalid in vlew of the prior art, and in view 
of tlie circumstances under which it was, at a late date, Inserted in the ap- 
plication which resulted in the patent in suit; and the claim is not infringed 
upon any proper construction of that claim." 

The expert Jenks, a witness for the défendants, says: 

"I do not find among the références I hâve noted a description or illustra- 
tion of this précise arrangement; namely, one safety deviee on eaeh of two 
or more feeding conductors, or one .safety deviee on eacli branch of each of 
two or more feeders, as illustrated in Fig. 3 of the drawings of the patent in 
suit." 

Nor does the record disclose, so far as I can find, any anticipation, 
by patent or other matter, of the combination of claim 1. 

Much stress, however, bas been laid on the prior art as negativing 
invention on the part of Schlesinger with respect to the combination 
in question, and référence is made to numerous patents, printed pub- 
lications and devices in support of the contention. It is urged tnat 
the présent case "involves only those things which railway and light- 
ing Systems bave in common." It is undoubtedly true that' each of the 
éléments composing the combination was old ; and if claim 1 included 
merely an aggregation in contradistinction to a combination of those 
éléments, the claim could not be sustained. But such is not the fact. 
That claim présents a true combination, and not a mère aggregation. 
Its patentability is sustainable on the recognized principle well ex- 
pressed by Judge Sanborn in National HoUow B. B. Co. v. Inter- 
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changeable B. B. Co., 106 Fed. 693, 706, 707, 45 C. C. A. 544, 557, 
558, that: 

"A new combination of old éléments, whereby a new and useful resuit Is 
produced, or an old resuit is attaiued In a more facile, economlcal, and effi- 
cient way, may be protected by patent as securely as a new machiDe or com- 
position of matter." 

Coupled with the prima facie presumption of the validity of claim 
1 arising from the granting of the patent, the great success which has 
attended the introduction of the systein represented by the combina- 
tion of that claim, the fact that the requirements of distribution of 
electricity are in the case of a System of electric railway in some re- 
spects hère material différent from those in the case of an electric 
lighting System, and the further fact that eminent inventprs engaged 
at the same time in the art of electrical distribution as applied to elec- 
tric railways and also to lighting Systems had failed prior to the appli- 
cation for the patent in suit to supply the want so fully met by that 
combination, afïord pursuasive and controUing évidence of its patenta- 
bility. The scope of daim 1 will be hereinafter considered in connec- 
tion with the question of infringement. 

It is insisted, in substance, by the défendants that if Schlesinger 
was the fîrst inventer of the combination of claim 1, it was abandoned 
to the public. It appears from the file wrapper and contents that from 
October, 1887, until November, 1894, no proceedings were had in the 
Patent Office in the prosecution of the application for the patent in 
suit. Section 4894, Rev. St. (U. S. Comp. St. 1901, p. 3384), as it 
existed prior to the granting of the patent in suit, was as follows : 

"Ail applications for patents shall be completed and prepared for examina- 
tlon wltliin two years after the flling of the application, and in default 
thereof, or upon f allure of the appllcant to prosecute the same within two 
years after any action therein, of which notice shall hâve been given to the 
applicant, they shall be regarded as abandoned by the parties thereto unless it 
be shown to the satisfaction of the Commissioner of Patents that such delay 
was unavoldable." 

In this case it appears that it was shown to the satisfaction of that 
officer that the delay in prosecuting the application after October, 
1887, was unavoidable. In November, 1894, a pétition to the Com- 
missioner of Patents was filed to revive the application on the ground 
that one Van Stavoren, the attorney charged with its prosecution, had 
from time to time given assurances upon which reliance was placed 
that proper attention was being bestowed upon the case, and that he 
was "by reason of overwork and other causes incompétent to attend 
to business." The pétition was granted by the Acting Commissioner 
December 10, 1894 ; he stating that : 

"In view of the pecullar circumstances of this case, especlally of the fact 
that the former attorney was lasane, it Is thought that the failure to prose- 
cute was unavoidable." 

This action was reversed January 8, 1895. Within a few days there- 
after one Van Horn made affidavit setting forth with considérable dé- 
tail the unbalanced mental condition of Van Stavoren and stating that 
his "mental ailment was very graduai and insidious," and its contin- 
uance from 1889. McDuffee, also, one of the complainants, made af- 
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fidavit strongly tending to account for and justify the delay. A péti- 
tion for a reconsideration of the décision of January 8, 1895, that the 
appHcation had been abandoned, was filed, which was granted by the 
Assistant Commissioner February 1, 1895, he making the foUowing 
statement : 

"ïhe affidavits presented state in substance that it was believed that the 
mental disease of the former attorney began in the early part of 1886, and 
contlnued in a more or less aggravated form until about the time of hls death 
in 1894. and that the knowledge of the abandonment of the application was 
not obtalned by the applicant until after said attorney's death. I think, there- 
fore, that under the circumstances the delay, although of so long a duratlon, 
may properly be termed 'unavoidable.' Tlie pétition îs granted." 

This finding is conclusive upon this court and establishes the fact 
that the application for the patent in suit had not been abandoned. 
An abandonment of an application for a patent is one thing and an 
abandonment of the invention which the application seeks to hâve 
patented is another. And the défendants urge that, notwithstanding- 
the action of the Patent Office justifying the delay in the prosecution 
of the application, the invention embodied in the combination of claim 
1, as finally allowed, was abandoned. A patentable invention may be 
abandoned actually or constructively. With the subject of construct- 
ive abandonment the court bas nothing to do in this case. Generally 
speaking, an actual abandonment of the invention may be by express 
déclaration or by circumstances evincive of an intention to abandon. 
No express abandonment of the invention embodied in the combina- 
tion of claim 1 has been shown. If there was an actual abandonment 
in or after October, 1887, it must rest upon circumstantial évidence 
clearly establishing the fact. No room should be left for substantial 
doubt on the point. Especially is this true in view of the meritorious 
character of the invention and the facts that until October, 1887, ail 
due diligence was observed in prosecuting the application and that no 
conceivable reason appears why the invention should hâve been aban- 
doned at or after that time. In McMillin v. Barclay, Fed. Cas. No. 
8,902, Judge McKennan in dealing with this subject said: 

"Nor has the second branch of the défense, that the invention was actually 
abandoned, any better foothold. This must resuit from the intention of the 
patentée, expressly declared, or fairly indicated by his acts. There is cer- 
talnly no évidence In the case of any express déclaration of the patentée to 
that effiect; and, if the lapse of years between the date of bis application and 
of his patent, and his own conduct, can be fully explained upon any other 
hypothesls, they ought not to be imputed to an intention on his part to aban- 
don his invention. The proof of actual abandonment, after application filed. 
ought to be inrtubltably clear. It ought not to rest upon doubtful or disputa- 
ble inferences." 

Hère the record does not disclose any actual intention to abandon 
or any act or déclaration of abandonment or any consent to the appro- 
priation or use by others of the invention. In the absence of any 
évidence of a positive intention to abandon, I find it impossible to 
reconcile the fact, conclusively established by the décision of the Com- 
missioner of Patents, that the application for a patent for the inven- 
tion was not abandoned, with any theory that the invention must be 
presumed from the explained and justified delay to hâve been aban- 
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doned. The conclusion reached on this branch of the case îs that the 
invention embodied in daim 1 of the patent in suit was not at any 
time abandoned. 

The proposition advanced by the défendants that intervenin-o; rights 
of third persons receiving patents for inventions made after the date 
of Schlesinger's application and before the date of the patent in suit 
cannot be afïected by the granting of that patent will now be consid- 
ered. In Railway Co. v. Sayles, 97 U. S. 554, 563, 34 L. Ed. 1053, the 
court said: 

"The law does not permit sucli enlargements of an original spécification, 
whicli vvould interfère witli otiier inventors wlio hâve entered the field in the 
meantime, any more than it does in the case of reissues of patents prevlously 
granted. Courts should regard with jealousy and disfavor any attempts to 
enlarge the seope of au application once flled, or of a patent once granted, the 
effect of which would he to enable the patentée to approprlate other inven- 
tions made prier to sneh altération, or to ai>propriate that which has, in the 
meantime, gone into public use." 

But this doctrine has, in my judgment, no application to the case in 
hand. There vi'as no attempt to enlarge the scope of the application 
as originally filed. It is true that before 1895 no claim specifically 
mentioned in terms a unitary or common source of electrical suoply 
for the sepai^ate feeding conductors. But such unitary or common 
source was clearly indicated by Fig. 3 in connection with the descrip- 
tion portion of the application as originally filed, and was covered by 
two or more of the broad claims, objectionable as they were on account 
of their generality, in that application. With respect to safety devices 
the application as originally filed contains precisely the same statement 
found in the application as it now stands, namely : 

"Neither do I limit niyself to * * * the manner of Connecting the safety 
devices to the generator, as it is obvious that the same may be numerously 
varled without departing from the spirit of my invention." 

In striking out of the description the sentence, "Again while I bave 
shown my improvements applied to an electric railway I do not wish to 
be considered as confining myself thereto as they may be used as a 
circuit for any translating média," far from broadening, he narrowed 
his patent application. In Hobbs v. Beach, 180 U. S. 383, 21 Sup. Ct. 
409, 45 L,. Ed. 586, where suit was brought by Beach for infringement 
of a reissue patent and one of the defences was that the claims of the 
patent had been "unlawfully expanded pending the litigation in the 
Patent Office," and it appeared that before the patent was finally reis- 
sued a patent had been granted to Horton covering features of the 
same invention, the court, referring to Railway Co. v. Sayles, said: 

"Had tliere been any exptmsion of the original .spécification and claims sub- 
séquent to the introduction of the Horton machine, especially if made with 
référence thereto, we should not hâve hesitated to apply the doctrine of that 
case, but vve see no évidence of an intent to cover that machine, unless it were 
already covered, and agrée with ,Tudge Lsicombe, that 'the original drawing:^ 
and spécifications suggest the claims finally made, which recognize and elaiui 
the two différent opérations of outside and Inside aiiplications.' " 

I perceive no ground on which the doctrine of "intervening rights" 
successfully can be invoked to destroy or afl^ect the patent in suit. 
Neither the application nor the invention was abandoned, there was no 
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expansion of claims, nor was there anything donc by Scblesinger or 
those representing him to deceive or mislead the public. There was 
merely the lapse of time which bas been accounted for. 

The question of infringement remains for considération. For con- 
venience Fig. 3 representing an embodiment of the combination of 
claim 1 of the patent in suit, and a drawing of the apparatus of tlie de- 
fendants complained of, are hère inserted. 
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The language of claim 1 accurately applies to the combination of 
the alleged infringing arrangement. The latter shows the combina- 
tion in an electric railway of (1) a séries of separate feeding con~ 
duc' ors F F F F extending in multiple arc relation from one gener- 
ator pôle or terminal, f, to points along the line of way ; (2) safe- 
ty devices, E, for said separate feeding conductors ; (3) a working 
conductor comprising a séries of insulated or disconnected sections 
c c c c, disposed along the line of way and supplied by said sepa- 
rate feeding conductors; (4) return circuit connections C opposed to 
said sections and leading to the other generator pôle or terminal, f. 
It is contended by the défendants that the safety devices in the com- 
bination of claim 1, on the assumption of its validity, must be placed 
between the separate feeding conductors and the sections of the 
working conductor with which they are electrically connected ; that 
the safety devices in the défendants' arrangement are not so placed • 
and hence that the défendants bave not infringed. In the défendants' 
arrangement the opération by reason of an abnormal flow of electric 
current or othervidse of any one of the safety devices E will eut out of 
circuit only the particular section of the working conductor with which 
the separate feeding conductor carrying that safety device is elec- 
trically connected. în the arrangement shown in Fig. 3 of the patent 
181 F.— 33 
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in suit the opération of any one of the safety devices will eut out of 
circuit only the particular section of the working conductor with which 
that safety device is electrically connected; but the separate feed- 
ing eonductors are net limited respectively to only one safety device 
and its section of the working conductor. While in the défendants' 
arrangement each of the separate feeding eonductors F is connected 
with only one section of the working conductor, in Fig. 3 each of the 
five separate feeding eonductors, excepting the fifth and lowest, is 
electrically connected with two sections of the working conductor, the 
fifth and lowest being connected with only one section. With respect 
to this last feeding conductor the counsel for the défendants say: 

"The illustration of one feeder feeding only one section at the right of Fig. 
3 was clearly purely accidentai and apparently is due to the faet that there 
was no room on the paper on which to show two sections." 

They also urge that claim 1 reads on Fig. 3 after the élimination of 
the long feeder connected with only one section of the working con- 
ductor. It is true that after such élimination claim 1 would read on 
Fig. 3 ; but it is equally true that such claim reads on that figure with- 
out such élimination. And it is, moreover, true that such claim would 
read on Fig. 3 if so modified as to show ail the separate feeding eon- 
ductors electrically connected respectively with only one section of 
the working conductor. Further, the description taken as a whole 
shows that the connection of the long feeder in Fig. 3 with only one 
section of the working conductor was not accidentai, but intended to 
illustrate one of the most important features of the system covered by 
claim 1. In the description of the application as originally filed, as 
well as in that of the patent as granted, it is stated that the object of 
the invention is, among other things, "to obtain safety of traffic or 
continuity of travel by preventing one or more electrical defects at 
any point on the line stopping the traffic or travel on the whole line or 
any extended portion of the same." In the application as originally 
filed Sehlesinger further said : 

"I dlvide one or both of the Une eonductors Into sections which are discon- 
nected or insiilated from one another, and provide each section with an elec- 
trical or current safety device which is in circuit with a feeding wlre or con- 
ductor common to ail said safety devices, or, one or more of the safety de- 
vices may hâve separate feeding eonductors. My invention aceordiugly con- 
sists of a Une of eonductors one or both of which consist of Insulated or dis- 
connected sections, a safety device for each section, and a conamon or separate 
conductor for ait or any of the safety devices." 

He also referred to the advantage of "providing separate feeding 
eonductors for one or more than one safety device and conductor sec- 
tion c as shown in Fig. 3." The description of the patent as granted 
contains the following statement: 

"I divide one or both of the line eonductors into sections which are discon- 
nected or insulated from one another and provide each section with an elec- 
trical or current safety device which has a separate conductor. My Invention 
accordingly consists of a line of eonductors one or both of which consist of 
Insulated or disconnected sections, a safety device for each section, and a sep- 
arate feeding-conductor for ail or any group of the safety devices and of the 
improvements hereiuafter described aud claimed." 
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There, also, as in the description of the application as originally 
filed, référence is made to the advantage of "providing separate feed- 
ing-conductors for one or more than one saf ety device and conductor- 
section c as shown in Fig. 3." In view of the explicit statements in 
the original description that each of the disconnected or insulated sec- 
tions is provided with a saf ety device; that one or more of such de- 
vices may hâve separate feeding conductors ; that there is a common 
or separate conductor for ail or any of the saf ety devices; and that 
separate feeding conductors for one or more than one safety device 
and conductor section c, as shown in Fig. 3, were désirable, it cannot 
seriously be questioned that claim 1 of the patent in suit if accompa- 
Tiied by the above statements in the original description would accu- 
rately read on Fig. 3, including the longest feeding conductor F, as 
well as the rest. For it must be borne in mind that the inventor, in 
using the words "common or separate conductor for ail or any of 
the safety devices," used them with référence to the différent arrange- 
ments représentée! by the several drawings filed with the application. 
They must, therefore, be taken distributively, and as applied to the 
arrangement of Fig. 3 be restricted to a "separate conductor for 
* * * any of the safety devices." Nor can a fair considération 
of the description and drawings as a whole of the patent as granted 
fail to produce a conviction that daim 1 covers the arrangement illus- 
trated in Fig. 3, including separate feeding conductors respectively 
connected with only one section or safety device as well as those con- 
nected with more than one. It must be conceded that some of the 
phraseology of the description, if not modified or qualified by other 
portions would raise grave doubt whether claim 1 covers the long 
feeding conductor connected with only one safety device and section 
as shown in Fig. 3. For référence is made to "a safety device for each 
section and a separate feeding-conductor for ail or any group of the 
safety devices" as constituting part of the invention. This language 
taken alone, while applicable to the four feeding conductors each of 
which is connected with a group of two safety devices, seems to be 
inapplicable to the feeding conductor connected with only one such 
device. But the above quoted statement cannot be taken alone. It 
must be read in connection with other parts of the description which 
are explicit; and when so read ail doubt is removed. Fig. 3, as illus- 
trating the invention, is referred to both in the application as original- 
ly filed and in the description of the patent as granted, as showing 
"separate feeding-conductors for one or more of the sections and their 
safety devices," and référence is also made, as before stated, to the 
advantage of "providing separate feeding-conductors for one or more 
than one safety device and conductor-section c as shown in Fig. 3." 
Claim 1 must, therefore, be held to cover a combination in which the 
feeding conductors are severally and respectively connected with only 
one safety device and section of the working conductor as illustrated 
by the longest conductor F in Fig. 3. 

Schlesinger states: 

"Nelther do I limlt myself to the niimber or to the length of the sections 
composing the conductors, nor to the dividing one or both Ihie conductors into 
sections, nor to the manner of Connecting the safety devices to the geuerator, 
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as it is obvions tliat tlie same may be numerouslj' raried without departiug 
from the spirit of my invention." 

The défendants lay some stress upon the fact that during the course 
of the proceedings in the Patent Office Schlesinger in certain proposed 
amendments of the application for the patent in suit, described "safety 
devices Connecting the working conductor sections and the feeding 
conductors therefor" and claimed "a safety device between each sec- 
tion and its feeding conductor," or "a normally closed safety device be- 
tween each said section and a feeding conductor." Thèse proposed 
amendments, if alL^wed, would hâve resulted in claims narrower than 
those contained in the application as originally filed or in the patent 
in suit as granted. They were rejected, however, and cannot serve to 
limit the scope of the patent to the précise form suggested by them. 
In the arrangement shown in Fig. 3 two safety devices with their re- 
spective sections of the working conductor are electrically connected 
with the first or highest separate feeding conductor F. If thèse two 
safety devices were eliminated, and another placed in the separate 
feeding conductor at any point between the pôle of the generator 
and the first brançh conductor leading to the first section, by the op- 
ération of the safety device so placed not only one but two sections 
would be eut out of circuit. A similar statement is applicable to 
each succeeding couple of safety devices connected with a single feed- 
ing conductor. It is, theref ore, évident that while the opération of 
any safety device in the défendants' arrangement cuts out of circuit 
only one section of the working conductor, the opération of any safe- 
ty device substituted in the separate feeding conductor for a couple 
of safety devices connected respectively with two sections as shown 
in Fig. 3 would eut out of circuit both those sections. But the longest 
and lowest separate feeding conductor F shown in that figure is 
connected with only one safety device and section of the working 
conductor. If that safety device should be removed from its po- 
sition in the figure and placed in its separate feeding conductor at any 
point between the generator pôle and the branch conductor its opéra- 
tion would resuit, as does the opération of any one of the défendants' 
safety devices, in cutting out of circuit only the particular section with 
which such separate feeding conductor is connected. 

In a patent such as that in suit the monopoly is not:restricted to the 
précise form of the mechanism or arrangement shown by the dj.aw- 
ings illustrating an çmbodiment ofthe invention, unless the patentée 
lias so limited his daim expressly or by necessary impfication. Hère, 
there is no such limitation, express or implied. The inventor sets forth 
in Fig. 3 in connection with the description the best mode contem- 
■plated by him of applying the principle of his invention. This was ail 
the law required of him. And at the same time he declared in terms 
that he did not confine himself to "the m.anner of Connecting the safety 
; devices to the generator", as it was obvions that the same could be va- 
ried without departing from the spirit of the invention. Any one of the 
separate feeding conductors of the défendants' arrangement leading 
from the generator to only one section of the working conductor and 
containing in it a safety device located near the generator is the équiv- 
alent of the long separate feeding conductor F electrically connected 
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with a single section of the working conductor, and a safety device for 
that section on the branch conductor, as shown in Fig. 3. The char- 
acter of Schlesinger's invention as a new, meritorious and highly suc- 
cessful combination in the electric railway art, entitles claim 1 to a 
somewhat libéral application of the doctrine of equivalency. But it 
is not necessary to invoke such liberality. It is true that in the descrip- 
tion it is stated that "when any section c is so eut ovit, it must be re- 
paired," and "as soon as the repairs are made the safety device is 
manually adjusted to connect the section with the feeding-conductor." 
But with respect to this statement it should be observed, first, that it 
is made in that part of the description which deals with the arrange- 
ment illustrated in Fig. 1, and which statement is applicable to Fig. 
2, in both of which the safety device is imperatively required by the 
structure therein shown to be interposed between the one continuous 
feeding conductor and a section of the working conductor, an arrange- 
ment with which this court bas nothing to do in this case, and, second- 
ly, that the précise place along the Une of railway where repairs are to 
be made and the safety device manually adjusted is not of the essence 
of the invention as embodied and illustrated in Fig. 3, where separate 
feeding conductors are respectively in electrical connection with a sin- 
gle section of the working conductor as shown by the long feeding 
conductor F. 

Letters patent No. 339,018 were granted to Schlesinger March 30, 
1886, referred to as the indicator patent, the object of which was "to 
automatically locate a détective or faulty section after it bas been eut 
out of the line-circuit" by providing "one or more indicator-boxes at 
the generator or other stations located along the Une of way" and "for 
Connecting each section or its safety device with a separate cal! or 
marked drôp-plate in the indicator-box, so that when an excess of cur- 
rent passes to a section and opérâtes its safety device to eut the section 
out of the line-circuit the safety device will also act to close or inter- 
rupt the circuit to the individual call or plate for said section in the 
indicator-box, and thereby automatically locate the faulty section." 
In the description of the patent in suit référence is made to the appli- 
cation for the indicator patent as follows: 

"As soon as the cut-out or faulty section of conductor C is ascertained, 
-wliieli may be automatically doue by means of an electrical Indicator located 
at a central station and in circuit with ail the safety devices of the Une, as. 
fuUy described in an application filed of an even date herewlth, the répairs 
to the section are made," etc. 

It is urged by the défendants that "this indicator patent, and the 
référence made to it in the patent in suit, furnish conclusive évidence 
that Schlesinger's alleged invention did not include any use of the 
safety device as indicators and certainly no use of them'as indicators 
at the central station." So far as this suit is concerned I attach no im- 
portance to the indicator patent. It was not for nor did it include 
the combination of the patent in suit. Schlesinger had a right under 
the latter patent to place his safety device in any separate feeding con- 
ductor electrically connected with only one section of the working 
conductor, in such separate feeding conductor either at or near the 
generator or at any other point between the generator and the branch 
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cbnductor, and that right could not be lost or affecfed by the fact that 
in placing it at or near the generator or central station it wQuld serve 
as: ail electrical indicator. He was entitled to any additional use or 
benefit to be derived from such rightful change in location of the safe- 
ty device. The fact that in the défendants' arrangement the safety de- 
vices serve as such indicators is whôlly immateriàl on the question of 
infringement. Their location at or near the generator does not destroy 
their functibn as safety devices. , 

Other mattérs hâve been urged by way of defence which though 
carefully considered it is not deemed necessary to discuss; as they 
seem clearly untenable either in law or iû fact. On the whole I am sat- 
isfied that the combination of the défendants' arrangement or system 
infringes ciaim 1 of the patent in suit. It includes ail the éléments of 
the pâtented combination, coacting and interacting upon the same prin- 
ciple, perf orming the same f unction in substantially the same manner, 
and producing substantially the same resuit. Let a decree for the 
complainants in accordance with this opinion be prepared and sub- 
mitted. ■ 



SARFERT CO. V. CHIPMAN et al. 

(Circuit Court, E. D. Pennsylvania. September 27, 1910.) 

No. 25. 

1. Patents (§328*) — Anticipatioiî — PpoçEss and Machine fob Singbino 

Fabbics. 

Tlie Sa'rfert patents. No. 667,142, for à process of treating hoslery b.v 
Siïigelng, and No. 758,937, for a stoclîing siiigeing inacliine for practicing 
gucîi process, are void for anticipation by an unjiatented maeliine and pro- 
cess In commercial use for some two years before tlie claimed invention by 
the patentée. 

2. Patknts (§ .528*) — Invention — Pbocess of Tbeating Hosiery. 

The Sarfert patent, No. 667,140, for a process of treating hoslery to pro- 
duee a silli or lisle finish by first roughenlng the f abrlc, and then singeing 
it, is merely for the employment in succession of two Itnown and used pro- 
cesses, and is void for lacic of invention. 

In Equity. Suit by the Sarfert Company against Frank Chipman 
and others. On final hearing. Decree for défendants. 

E. Hayward Fairbanks, for complainant. 

Henry N. Paul, Jr., and Joseph C. Fraley, for respondents. 

. J. B. McPHERSON, District Judge. Three patents granted to 
Max Sarfert are embraced in this suit. They belong to the art of 
singeing fabriçs, and two of them, Nos. 667,140 and 667,143, are con- 
cerned with processes. The other, No. 758,937, relates to a machine. 
They were ail applied for in March, 1900, and the process patents were 
granted in January, 1901. The machine patent did not issue until 
May, 1904, although the application had been iiled four years earlier, 
and the date of the invention seems to hâve been March, 1898. This 
delay in the office was caused by interférence proceedings with Robert 

•^For oilisr i;asea cce saiau topic li § NU-MiiMii io Dec. & Am. Digs. 1S07 to date, & Res'r Indexes 



SARFERT CO. V. CHIPMAN. 619 

Meyer, wlio had been granted a patent in January, 1900, on an applica- 
tion filed in March, 1899, but was finaliy decided to be a later inventer 
than Sarfert. The défendants admit infringement of certain typical 
claims of each patent, and rest their case upon lack of novelty, antici- 
pation, and prior use. To understand the situation, it is necessary to 
examine the state of the art when Sarfert entered the field. 

The purpose of singeing any fabric is to remove the nap or fuzz 
from the outer surface in order to produce a smooth and silky finish. 
In one form or another the process is well known, and bas probably 
been practiced for at least a hundred years. The earliest référence 
to which my attention bas been called is the case of Hall v. Boot, 1 
Webster's Patent Cases, 97, a report published in 1844. This suit was 
brought on an English patent granted to Hall in 1817 for "a method oï 
improving every kind of lace or net, or any description of manufac- 
tured goods whose fabric is composed of holes or interstices made 
from thread or yarn as usually manufactured, of every description, 
whether fabricated from flax, cotton, wool, silk or any other vegetable, 
animal, or other substance whatsoever." The spécification is in part 
as follows : 

"The object of my Invention Is to remove from every kind of lace or net, or 
other goods of the description above mentioned, ail superflnous and loose 
fibers, or ends of fibers, which are not so bound and twisted into the thread or 
yarn of which the lace or net or such other goods is composed, as to form a 
l)art of the solid body thereof. Thèse superflnous fibers do not contribute to 
the strength of the thread or of the lace or net or such other goods as afore- 
said, but form a klud of fur or wool around the threads, which makes them 
appear thicker than they really are. and also fllls up the meshes, holes, or 
interstices, of the lace or net, or such other goocis as aforesaid, and makes 
them appear indistinct and wooUy. My method of improving lace or net, or 
such other goods as aforesaid, is by passing them through, or at a very small 
distance over, a body of flame or tire, produced by the combustion of in- 
tlammable gas, whlle the said flame, or the intense beat thereof, is urged up- 
wards, so as to pass through the holes or meshes of the lace or net, or such 
other goods as aforesaid, by meana of a current of air which is produced by a 
chimney fixed over a flame immediately above the lace or net, or such other 
goods as aforesaid. The action of the flame Is to burn, singe, and destroy as 
much of the said superflnous fibers or fur as may be removed without injury 
to the lace or net, or such other goods as aforesaid. 

"A long pièce of lace or net, or such other goods as aforesaid, or several 
pièces united together so as to form a large sheet, is made to pass between 
two rollers mounted one over the other, llke the rollers of a flatting mlll, and 
the lace or net, or such other goods as aforesaid, are further to be extended 
over other rollers so as to spread part of the lace or net, or such other goods 
as aforesaid, in a horizontal position. Beneath this part the flame is applied, 
and the rollers being turned round will cause the lace or net, or such other 
goods as aforesaid, to pass through or at a very small distance above the 
flame, so that every part of the pièce shall in succession be subjected to the 
action thereof, and the veloclty of the movement must be so reguJated that 
the supertluous fibers of the lace or net, or other goods as aforesaid, will be 
acted upon in its passage through or over the flame, without havlng tlme to 
injure the lace itself. 

"It must be obvions that the rapldity of the motion must dépend upon the 
nature of the lace or net, or such other goods as aforesaid, and the intensity 
of the flame. It is of course impossible to give any gênerai description of the 
motion that will be applicable to différent cases ; a slight trial, however, will 
be sufiieient in eacli instance to ascertain and regulate the veloclty. A regular 
and nniform motion will of course be niost convenient and advantageous. The 
opération may be repeated as often as is found necessary to effect the reauired 
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improvement of the lace or net, or sueh other goods as aforesaid, find tlio 
operatiou will be luost readily effected if the two ends of the pièce are iinited 
together, so as to form an endless band, which, beiiig extended over a System 
of rollers, will circuljite about the said rollers when they are turiied rouad, 
and so every part of the endless band will pass and repass contiunally tlirouî;h 
or over the flame. ïhe apparatua for the production of the inflammable gas 
may be the^same which is well linown, and in use for the purpose of illumina- 
tion, ïhe gas is to be condueted in pipes to the machine, and fo enter iuto a 
tube whicli is placed liorizontally beneath the lace or net, or sucli other goods 
as aforesaid; when the lace or net, or siich other goods as aforesaid. lias been 
sufliclently operated upon by the flame actiug on one side, the pièce Is re- 
versed, and the other side is subjected to the action of the flame." 

The reporter goes on to state: 

"The witnesses for the défendants proved that the flame of chareoal, of 
waste paper, wood, shavings, or common pit coal had been used for many 
years to singe the flbers from sills:, eotton, or lace sleeves, but the articles for 
this. purpose had been placed on a wooden leg or a sleeve board. That bel- 
lows had been used to force the flame agaiust the article, which it was said 
would produce the efCect of burning the interstices." 

Another patent to Hall was granted in 1823 for "a certain method 
of improving- lace, net, muslin, calico, or any other description of 
manutactured goods whose fabric is composed of holes or interstices, 
and also thread or yarn as tisually manuf actured, of any kind, whether 
the said manufactured goods, or the said thread or yarn, be fabricated 
from flax, eotton, silk, worsted, or any other substance whatsoever." 
The spécification explains with even more clearness than in the earlier 
patent what the inventer desired to accomplish : 

"The object of this my Invention is a rnore complète and expeditious method 
than any hitherto practiced of clearing articles fabricated of eotton, silk, wool, 
linen, and other similar materials, whether such are in the state of thread or 
yarn, or are manufactured by weaving, netting, knltting, or any other mode 
Into fabrics composed of threads crossing over or connected with eaeh other, so 
as to leave betweeu them holes or interstices great or small, even so small as 
to be Imperceptible to the eye, but through which flame or air heated thereby 
can be drawn; The clearing of the articles aforesaid is prodncod by burning 
or singeing off those loose fibers, or ends of flbers, w-hich, not being bound or 
twisted into the thread or yarn, but standing ont from it, give it a rough, 
woolly, and indistinct appearance; and this burning or singeing off of the 
flbers is effected by causlug flame, or air heated thereby, to surrouud or pene- 
trate the articles aforesaid, in such manner as to remove the loose or su- 
perfluous flbers, without at the same time injuring the body of the thread or 
yarn. The resuit of this process is that the thread or yarn acquires a clear, 
distinct) wlry, and round appearance, which adds greatly to the beauty of the 
Jace, net, muslin, calico, or any other species of goods as aforesaid iuto wliieh 
it may be made either previously or subseqnently to the process of clearing, 
and thereby renders the articles more perfect and saleable. The heat that I 
commonly make use of l'or this purpose is that produced in the combustion of 
inflammable gas, and the apparatus or machinery that I eniploy in giving mo- 
tion to the thread or yarn, or to the goods manufactured thereof, as also that 
employed by me in conducting the inflammable gas into the horizontal perfor- 
ated pipes where the combustion takes place, likewise the aforesaid horizontal 
perforated pipes themselves, are similar to those set forth in the spécification 
of my patent of November 3, 1817, for improving lace, net. etc., and there- 
fore, to the exclusive use of the whole of the aforesaid apparatus or machinery 
I lay no claini in this patent. But my présent Invention cousists in an ini- 
proved current of air, and an aijparatus. the object of which is to supersede 
the use of the chimney described in my aforesaid patent of Kovember S, 1817,"' 
ntc. 
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Stockings, gloves, caps, shawls, etc., are spoken of as among the 
articles to be operated on, and one of the drawings shows a stocking in 
outiine upon the machine. The inventer aiso had in mind the obvions 
advantage of singeing both sides of an article at one opération, and re- 
fers to it as follows : 

"I also find it advantageous, when the fabrlc or texture Is not too close, to 
place the draft pipes so as to draw the flame from the burners, either down- 
w T-ds or In an oblique direction ; and, when both sides of a web are required 
to be cleared by one opération, draw one Une of flame upwards and another 
downwards, whereby the goods, in thelr révolution or passage between them 
and the draft pipes, are cleared on both sides by one opération." 

In 1876 another British inventer, James Cross, took ont a patent for 
"a method of and apparatus for singeing woven f abrics at the selvages 
only.'" He states that: 

"Hltherto such fabrics hâve been singed over the entire surface, or, when 
desired to be singed at the selvages only, this has been very imperfectly per- 
formed by hand by means of gas jets and a flexible tube." 

He desired to singe at the selvages only, but the point to be noted 
especially is that he shows two sets of gas burners, one on each side 
of the cloth, and refers expressly to this f eature in his first claim : 

"Xbe method herelnbefore described of singeing the selvages only of woven 
fabrics by causing them to pass through or in contact with fiâmes from gas 
burners (or other suitable fiâmes) arranged along both sides of the fabric as 
it is drawn through the machine." 

In the United States a patent was granted to Ewen and McKenzie 
in 1868 for "improvements in singeing woven fabrics," and the spéci- 
fication describes, inter alia, two rows of burners, each. acting on one 
side of the fabric. In 1886 John Ryle obtained a patent for an "im- 
provement in machines for singeing ribbons and other fabrics," the 
object of the invention being to "provide a simple, cheap, and reliable 
means for the removal of fuzz, loose, and straggling films^ from rib- 
bons or other fabrics." 

The foregoing références show very clearly the condition of the art 
toward the end of the last century. It was certainly not new to singe 
the fuzz from a stocking, although novelty might be shown in a par- 
ticular device intended to accomplish this resuit; but the knowledge 
that woven fabrics could be "cleared" — to use Hall's Word — ^by the 
application of flame had been common property for 'mahy years. Ap- 
parently, however, stockings had not often been subjected to the pro- 
cess. People were content to tolerate a more or less f uzzy , surface 
on thèse articles of dress (which were of course for the most part not 
visible), and the stimulus of a popular demand for improvement was 
therefore lacking, especially in this country which was then importing 
nearly ail the better grades of hosiery. Thèse grades, however, began 
to be manufactured hère about the period just referred to, and at the 
same time the Hermsdorff process of dyeing fast black came into gên- 
erai use. One of the steps in this process increased the natural rough- 
ness of the stocking, and helped to fix attention upon the objectionable 
fuzz, About the same time Thomas West accidentally discovered that 
thèse fiber ends could be removed by attrition — the so-called "runi- 
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bling" — -and tliat cotton threads could thereby be given a finish like 
silk or linen, and this was an additional fact that compelled the trade 
generally to look for a satisfactory solution of the problem. That the 
old and well-known method of burning the fibers off was an obvions 
expédient receives confirmation from the fact that it occurred without 
delay and independently to several minds, as the testimony in this 
case satisfactorily establishes. 

It appears, therefore, that the use of beat or flame to singe the outer 
surface of fabrics was old, and that a machine to singe both sides of a 
fabric at one opération was also old. If now we turn to Sarfert's pat- 
ents, it will be plain, I think, that his contribution to the art probably 
requires benevolent considération before any of it can be described as 
patentably new. The process patent No. 667,142 is confined to 
hosiery, but this limitation is of no importance. Hosiery is merely a 
ciass among fabrics, and the earlier patents included hosiery and 
many other articles. Even Sarfert himself does not claim to hâve 
discovered anything new in this part of the field except the fact that 
stretching a stocking will separate the threads, and will thus enable 
a flame or other singeing médium to reach ail, or nearly ail, the fibers 
forming the nap. To speak of such a fact as new seems to me a mis- 
use of terms. Neither is it easier to discovCr invention when his 
method of stretching is examined, The method had long been used 
for the précise purpose of separating the threads. He himself de- 
scribes it as "a board or frame of the kind familiar to those skilled in 
the art of dyeing which serves to stretch or distend the stocking sq 
that its threads are separated or pulled apaft." This board was used 
to stretch âtockings so that the dye-stufi:' might more thoroughly reach 
their interstices, and it can hardly be said to be invention to stretch a 
stocking in the same way on the same board in order that the same in- 
terstices may be reached by a flame as were reached by the dyeing liq- 
uid. This combination of two old steps — stretching and singeing — is 
varidusly described in the 10 claims of the patent. Three of them are 
selected by the complainant as typical: 

''5. The herein-described process for treatlng hosiery whlch consists In 
stretchiiig the same on a former, whereby sald hosiery Is retained in sub- 
stantlally a right Une durlng the aet of singeing, and then singeing the same." 

"Ô. ïhe herelB-deecribed process of treatlng hosiery which consists In al> 
normally stretching the fabric in every direction, whereljy, sitbstantially every 
portion of the flber forming the nap or lint can he reached by a singeing agent, 
next slngeliig sàld hosiery, and lastly ^llowing the hosiery to assume its 
norihal or unstretehed' condition. . : 

"10. 'The method of singeing a stocljing, whioh consists in supporting aiid 
Btretching or distending said stocliing from within, with its outer surface ex- 
posed, and then subjecting said surface In such condition to a singeing agent." 

The machine patent No. 758,937 is inseparably connected with the 
fpregoing process patent. It has 23 claims, but the complainant lays 
stresSi upon six : 

' "lO.' In a stocklng-singeing machine,' burner-tubes arrànged to direct thelr 
fiâmes toward each other, à sultable former over which the stocliings to be 
slnged are stripped, whereby the threads or fibers thereof are stretched or 
spread apart, the means for hodily moving said former and surrounding stocls- 
iiigs between the fiâmes of the burner-tubes, substantially as described. 
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"11. In a stocldng-sliigeiug machine, a pair of burner-tubes arrangea to Pro- 
ject jets of flame in opposite directions, a snitable former over wliich the 
stocli:lugs to be singed are stretched and by which they are supiiorted in a 
flat condition, and means for feeding said former and surroundiiig stocliings 
througli the jets of flame, whereby both sides of tlie stocking are singed at one 
opération." 

"14. The combination in a machine for singeing the outside of hollow or 
tubular articles, of moA'able means for supporting the article from within, and 
singeing means sltuated on opposite sides of the path of said artlcle-supporting 
means to apply the singeing means to the article. 

"15. In a machine for singeing the outside of hollow or tubular articles, such 
as stoekings, means for supporting the article from within and in a flat con- 
dition, and singeing means for applying the singeing agent to both sides 
thereof, said means being relatively movable." 

"17. In a machine for singeing the outside of hollow or tubular articles, such 
as stoekings, burners arrangea to direct their fiâmes toward each other, a 
form that is adapted to be inserted within the article to be singed, said 
burners and form being relatively movable in a path that will bring the 
burners on opposite sides of the form." 

"19. The combination In a. machine for singeing the outside of hollow or 
tubular articles, such as stoekings, of means for supporting the article from 
within, and means for singeing the outside of said article." 

The spécification déclares that the invention relates to "the art of 
singeing textile fahrics," and that it consists of "a machine for singe- 
ing the outside or outer surface of hollow or tubular articles — such, 
for instance, as hosiery — for the purpose of removing the fuzz, nap, 
or lint from the outer surface only thereof, and thus to impart to the 
article a finished appearance." The novel features are thus described 
in gênerai terms: 

"For the purpose of lllustrating my invention I hâve shown a machine for 
singeing hosiery. as this example best illustrâtes the princlple of my Invention, 
and since my Invention bas been particularly designed for singeing hosiery 
and in accordance with the broad principle thereof I employ two principal In- 
strumentalities— namely, means for supporting the stocking or other article 
from within and, second, a singeing means, thèse two means being pref erably 
relatively movable, so as to apply the singeing means to the outside of the 
stocking to singe substantially the entire Outer surface thereof. It is obvions 
that thèse principal Instrumentalltles of which my invention consists can be 
varlously arranged and organized, and in the accompanying drawings I hâve 
shown one simple embodiment thereof which I hâve found In practlce to be 
successful and which consists in employlng two burners arranged to project 
their fiâmes toward each other, a pair of driven rollers situated next to thèse 
burners, so that when a stocking and a form placed therein to hold said stock- 
ing fiât is Inserted between thèse roUers said form and surronnding stocking 
Is projected between the burners and the outside of the stocking or its entire 
outer surface is subjected to the singeing agent, although it is understood that 
my invention is not llmlted to this spécifie arrangement and organizatlon of 
thèse instrumentalities." 

The spécifie description of the machine adds nothing important, and 
it seems clear, therefore, that no élément among those claimed is new. 
Singeing means had been long in use, whether in the form of one gas 
burner or two. Driven rollers were a well-known device for moving 
an article along ; and a board or f rame to support the stocking from 
within was also old. Even the combination of the patent is old with 
the single exception of the stocking on the board. That élément, al- 
though old in itself, does not appear in any previous combination, un- 
less perhaps in the second patent to Hall, and it is this élément alone 
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that can rescue the patent îf it can be rescued at ail from the charge 
that no patentable invention is disclosed. As it seems ta me, however, 
it is very difïîcult to find invention in this use of the well-known stretch- 
ing board, and, unless invention can be found at this particular point, 
the two patents now under considération must certainly fall. I do not 
hesitate to say that, if no other question was presented for décision 
than the novelty of thèse patents, I should décide it against the coni- 
plainants; but I pass it without formai décision because I believe the 
défense of anticipation has been established by évidence of unusual 
cogency, and I prêter to rest the decree upon this ground alone. 

I am aware of the légal rules in référence to the défense of anticipa- 
tion, and I fully agrée with the reasons on which they rest. Their 
purpose is to compel great caution in weighing the testimony, but 
where the , rules hâve been obeyed,, and the défense is nevertheless 
established, the conclusion is more satisfactory than in the ordinary 
case. In the présent controversy I think the testimony measures up 
to the full requirements. It is clear. It is detailed and spécifie. It 
cornes from crédible and disinterested witnesses. It is of ample 
volume, and it is corroborated in important particulars. Moreover, 
taken as a vvhole — and this I think is a matter of great value — it 
produces the irrésistible efïect of truthfulness. I hâve read with at- 
tention the several hundred pages that bear upon this point, and in 
my opinion no one who repeats that experiment can escape the conclu- 
sion that the two patents now under considération weré anticipated 
by a prior use that has been proved beyond any reàsonable doubt. The 
facts are briefly thèse : In the latter part of 1896 the process of 
stretching stôckings upon a board or former, and then exposing them 
to a gas flame for the purpose of singeing the exterior fibers, was 
usêd by the firra of Morgan & Menzies, then engaged in business 
in Wilkes-Barre, Pa. The purpose was to use it commercially, and 
within a very short time — before January, 1897 — a machine was built 
to do this work. It was no doubt crude in certain respects, but it con- 
tained ail the essential éléments of the Sarfert machine, except that 
only one burner was used. A second burner, however, was added not 
long afterwards- — as I think before April, 1897, although the date is not 
particularly important, as there would be no invention in merely add- 
ing a second burner — and the machine thus equipped continued to do 
satisfactory work in singeing stôckings for the market. It was used 
steadily until 1899, when it was replaced by a second machine of a 
somewhat différent pattern, but not essentially différent in those élé- 
ments that are now important. The first machine had driven rollers, 
and thèse in connection with an apron stretched over them carried 
the boarded stôckings over the perforated burner. After the second 
burner was added, the boards were carried between the two fiâmes so 
that bôth sides of the stocking were singed at one opération. 

It is unnecessary to review the testimony in détail. The facts just 
ôutlined are the ultimate facts in dispute, and, as I bave already said, 
they seem to me to be established beyond any reàsonable doubt. If I 
am correct in this belief, the two patents now being considered bave 
been fully anticipated ; for the complainant does not claim ah earlier 
date than June, 1897, for the process patent, and March, 1898, is the 
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date of the invention embodied in his machine. It may perhaps be 
added that both parties are reqiiired to prove their relevant facts by 
proof of a high quality — the défendant, because of the rules already re- 
f erred to ; and Sarfert, because his patents were not applied for until 
1900, and both the process and the machine had already come into 
very gênerai use during the two years preceding. 

The complainant argues at considérable length that what was done 
by Morgan & Menzies was no more than an abandoned experiment. 
This position was practically forced upon the complainant, for he was 
obliged to admit that a machine of some kind for singeing boarded 
stockings had been made and used at Wilkes-Barre in 1896 and the 
early part of 1897. This admission made it necessary to avoid the ef- 
fect of thèse dates, and an obvious expédient was to take the position 
that what was done was a mère experiment which came to nothing and 
was soon given up. I can only say in reply that in my opinion the tes- 
timony does not support the argument. It shows that from the 
very beginning the machine, although doubtless somewhat crude in 
construction, did the work for which it was intended, and supplied 
its owners with ail the singed stockings needed for use in their busi- 
ness. Just how many does not appear with précision, but it must hâve 
been hundreds, and perhaps thousands, of dozens. 

The remaining patent. No. 667,140, is also for a process, and I be- 
lieve it to be void for lack Of invention. Its object is to give a silk or 
lisle finish by singeing hosiery or knitted goods, and the patent is in- 
tended to be very broad, as the foUowing paragraph from the spécifi- 
cation will show : 

"I hâve found that by singeing lioaiery and otlier fabrics a smootti finisb and 
fine surface and luster can be produced, but that to secure this resuit it is nec- 
essary prier to singeing to subject the goods to sucli treatment that the nap 
OP fiber thereof is i)rought to such a condition that substantially every portion 
thereof can be removed by singeing, whereby said improved finish, surface, or 
luster is produced. It is obvious that the nap and flber can be removed to a 
certain extent by singeing without any such spécial treatment beforehand, 
but, as far as I am informed, singeing the goods without the treatment to 
which I refer does not impart the finish which I secure, and although in tlie 
following spécification I set ont specifically one way in which my process can 
be successfuUy carried out, yet I daim broadly, as my invention a process of 
treating hosiery and other fabrics whicli consists, first, in subjecting the 
fabric to treatment that brings the nap or fiber to a condition, or which ef- 
fects a condition, of the nap or flber whereby it can be more readily and ef- 
fectually removed by singeing, and then singeing such fabric. The treatments 
by which such a condition of the nap or flber is effected may differ, and the 
treatment which 1 hâve selected for the purpose of illustrating my process is 
Chemical ; but, as before set forth, my invention is not restricted to any spécifie 
treatment to which the goods are subjected. but to a process that êmbraces 
the stei) of treating the fabric to effect a condition of the nap or fiber whereby 
it can be more readily removed by singeing and in then singeing." 

There are seven claims, but the first four are relied on by the com- 
plainant as typical : 

"1. The herein-described process of treating hosiery and other fabrics, which 
consists in, first, subjecting the fabric to treatment to increase the com- 
bustibility and inflammability of the flbers forming the nap or lint, and then 
singeing said fabric. 

"2. The herein-described process of treating hosiery and other fabrics, 
which consists in, first, subjecting the fabric to treatment to increase the com- 
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bustlbllity and Inflammability of the ftbers forming the nap or lint, then slnge- 
Ing sald fabric and then flnlshing tJe same. 

"3. The hereln-described process of treating hoslery and other fabrics, whicli 
conslsts, flrst, in subjecting the fabi'ic to Chemical treatment to effect a condi- 
tion of the nap or flher whereby the same is more readily and effectually re- 
moved by singeing; then singeing the fabric; and then flnishing the same. 

"4. The herein-deseribed process for treating hosiery and other fabrics, 
whlcb conslsts in singeing the fabric vvhile In a State of oxldatlon ; aud then 
flnishing the same." 

The chemical treatment referred to is not Sarfert's invention at alL 
It is simply a step in the Hermsdorff process of dyeing fast black, and 
one of the results of taking this step is to increase the fuzziness of the 
stocking. This increasing fuzziness is not chiefly caused, or perhaps 
causèd at ail, by the application of the aniline black solution referred to 
in the spécification, but is due to the fact that the stockings are beaten 
in a machine called a tom-tom in order to insure complète saturation, 
and the beating roughens the surface by breaking some of the fibers. 
After this step the stockings are green in color, and as the next and 
final step is to dye them black it is, I think, plain enough that, if singe- 
ing is to take place at ail, this is the précise time when it must be donc. 
To singe after the fast black has been produced impairs the color, and, 
of course, it would be absurd to singe before the green stage has been 
reached, because the process of dyeing the stocking inevitably results 
in producing more fuzz, and this would need to be sinçed ofï by a sec- 
ond opération. To perceive this fact seems to be within the range of 
a limited intelligence, and not to require the exercise of the inventive 
faculty. 

A decree may be entered in accordance with this opinion, dismissing 
the bill with costs to the défendant. 



PEERLESR BRICK MACH. CO. v. MIRACLE PRESSED STONE CO. 
\ Circuit Court, D. Minnesota, Foiirth Division. September 30, 1910.) 

1. Patents (§ 327*) — Accounting for Infringement — Evidente. 

A decree holding a patent valid necessarily détermines that the inven- 
tion covèred thereby is both new and useful, and, on an accounting for 
Infringemeut uhder such decree, évidence to show that the patented fea- 
ture of the machine is of no utility is incompétent. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 620-625; Dec. 
Dig. § 327.*] 

2. Patents (§ 318*) — Infeingement — Profits Recoverable. 

Where the owner of a patent and the malcer of an Infringing machine 
were the only manufacturers having machines of the Icind In the marliet, 
no competing machine being then known, the infringer is accountable 
for the entiré profits made whlch must be attributed to tlie patented 
feature of the machine. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ B66-576; Dec. 
Dig. § 318.* 

Accounting by Infringer for profits, see note to Brieklll v. City of New- 
York, 50 0. C. A. 8.] 

*For other cases see same topic & i ncmbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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3. Patents (§ 318*) — Infringement — Accotjntinq fob Profits. 

The testimonj' of an olHcer of a défendant corporation on an account- 
tng for profits made from the sale of an infringing maclnne that some 
of the accounts for machines sold were not collectible was not sufflcient 
in itself to require the déduction of the profits on account of such sales; 
there being no testimouy of attempts to ooUect nor ofCer to assign any 
part of the accounts to complainant. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 56G-5T6; Dec. 
Dig. § 318.*] 

4. Patents (§ 318*) — Infbingement — Damages Recovebabi-e. 

Where, on an accounting for profits made by défendant from the sale 

. of an Infringing machine, the profits made on certain sales made in 

direct compétition with complainant were allowed, complainant was not 

entitled to also recover as damages the profits it would hâve made from 

the same sales on its own machines. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 566-576; De<'. 
Dig. § 318.*] 

In Equity. Suit by the Peerless Brick Machine Company against 
the Miracle Pressed Stone Company. On exceptions to master's re- 
port. Modifiée! and confirmed. 

Paul & Paul, for complainant. 

Charles S. Burton and Ofïield, Towle & Linthicun, for défendant. 

WILLARD, District Judge. By the interlocutory degree in this 
case the Nolan patent. No. 811,518, for what is called a one-man brick 
machine, was sustained as to claims 3, 4, 5, 7, 8, and 9. As to claim 
6 it was held void. It was also held that the défendant had infringed 
the claims sustained, the court saying : 

"The defendant's machine Is conceived and carried ont as an exact dupli- 
oate of complainant's machine and clearly infrlnges the invention. That 
was conceded in the argument, and certainly is manifest by an inspection of 
the machines." 

After the injunction granted in the interlocutory decree was served, 
the défendant made and sold a machine which its président testified 
was the same as the old one, except as to the handles. Thèse, instead 
of being level with the tops of the partition plates, were an inch or 
more below such tops, and were curved. In proceedings for violation 
of the injunction by the sale of the new machines, it was held that they 
did not infringe the Nolan patent. The case having been referred to 
a master to take an accounting, he reported that the profits reahzed by 
the défendant by the sale of the old machines amounted to $7,530.93, 
and that the complainant had suffered damages to the amount of $G80. 
The défendant filed exceptions to this report, and the case is now be- 
fore the court upon the hearing of such exceptions. 

The first exception is as foUows : 

"The défendant excepts to the omission and substantial refnsal of the mas- 
ter to flnd in accordance with the évidence produced before hini that the 
invention covered by the claims of the complainant's patent in suit foiind 
to h'ïve tyen infrirged by deferdant's macliii'e was of no intrinsic or coni- 
merclal value and did not contribute anything whatever to the intrinsic or 
eouuiiercial value oî the defendant's said machines." 

*For other casea see same topic & § MUMBEii iu Dec. & Ara. Digs. 1907 to date, & Rep'r Indexes 
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This is, îti effect, a daim that the patentable featiire of the coin- 
plainant's machine was of no use. In fact, in the fifth exception, the 
défendant complains of the master's refusai "to find that the patentable 
feature did not contribute to the utility of the defendant's infringing 
machines." An invention cannot be held valid unless it relates to a 
new and useful machine. By the decree holding this patent valid it 
was necessarily decided that the patented feature did bave some utility. 
Evidence upon the accounting to show that it was useless was in my 
opinion incompétent. The court, moreover, held that the novel feature 
in the machine, and the one which the défendant now says was value- 
less, measured "the différence between success and failure in the brick- 
making opération." 

By other exceptions to the report the défendant présents a claim 
which is thus expressed in bis brief : 

"It is only a statement of the plainest equity to say that, unless the pat- 
ented feature has ])roduced , profits for the défendant, the coniplainaut cau- 
not recover any portion of the defendant's profits." 

In support of this claim the following quotation is made from Tilgh- 
man v. Proctor, 125 U. S. 136, 8 Sup. Ct. 894, 31 h. Ed. 664: 

"If the défendant gained any advantage by using the plalntiff's inven- 
tion, that advantage is the measure of the profits to be accounted for." 

Applying the rule indicated by the quotation, we are to see "if the 
défendant gained any advantage by using the plaintifif's invention." 
Thât it did use it and between January 6, 1906, and November 27, 
1907, the date of the interlocutory decree, made and sold 163 machines 
which were copies of the complainant's machine, is admitted. It is 
also admitted that the profits which it realized from such sales were 
$7,530.93. What part of that sum of $7,530 was due to the complain- 
ant's invention ? In other words, what part of that sum would the de- 
fendant bave made if it had not used the complainant's invention, but 
had used some other? The answer is no part of it. Its président. Mi- 
racle, testified that during the time covered by the accounting there 
were only two machines in the market, his and the complainant's. As 
bis was a copy of the complainant's, it foUows that during that time 
there was only one machine which the défendant could use if it desired 
to go into the business of making "a one-man brick machine." It makes 
no claim that the Schwartz machine was in any way a competitor of 
the complainant's. Such claim could not well be sustained in view of 
the fact that the Schwartz machine could make one brick a day, while 
the complainant's could make over 3,000. 

It was not at that time known that the handies of the Nolan ma- 
chine could be lowered, and, as the défendant now claims, the machine 
then successfully operated. The défendant had no choice. It must 
either stay out of the manufacture of that kind of a machine, or it 
must use the complainant's invention. It chose the latter course, and it 
seems certain that, if it had not used the complainant's invention, it 
would not, and it could not bave made $7,530 or any part of that sum 
m the manufacture of a brick machine of this class. What it did make 
was therefore due solely to the Nolan invention, and, according to the 
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rule quoted above by the défendant, it must account for ail the profits. 

The eleventh exception is as f ollows : 

"The défendant excepta to the refusai of the master to flnd that the com- 
plainant's proofs do not afford any means for segregating the profits due to 
the patented feature from the entlre proâts made by the défendant on the 
infringing machines sold." 

In this class of cases the rule is thus stated by the Circuit Court of 
Appeals of this circuit in Brown v. Lanyon Zinc Company, 179 Fed. 
309, on page 314 : 

"The true standard of comparison in any given case Is that device or ap- 
pllance which was open to the défendant and rext to the plalntlff's invention 
could hâve been most advantageously used In the place of that invention at 
the time of the infringement." 

The other device or appliance must, of course, hâve been known at 
the time of the infringement. 

In Black V. Thorne, 111 U. S. 123, on pages 123 and 124, 4 Sup. Ct. 
326 on page 327 (28 L. Ed. 372), the court said: 

"The question, therefore, was what advantage in its production did the 
use of the improvements in burnlng wet tan hâve over other known methods 
in common use of producing the same resuit ; that is, the same beat. • • • 
If other methods in common use produce the same results, with equal fa- 
cility and cost, the use of the patented invention cannot add to the gains of 
the înfringer, or impair the just rewards of the inventer." 

In Crosby Valve Co. v. Safety Valve Co., 141 U. S. 441, on page 
453, 12 Sup. Ct. 49 on page 53 (35 L. Ed. 809), the court said: 

"In regard to the holding by the master and the court that ail the profits 
of the défendant from the valves it made and sold were to be attributed to 
the employment by It of the Improvement covered by the patent of 186G, 
we hold that in view of what was determlned in the former opinion of this 
court, and on the whole case, the safety valves known to the art and open 
to be used by the défendant would not do the same work as the Richardson 
invention covered by the patent of 1866, or hâve any commercial value, and 
that within the case of Garretson v. Clark, 111 U. S. 120 [4 Sup. Ct. 291, 28 
L. Ed. S711, it appeared, by rellable and satisfactory évidence, that the 
profits made by the défendant are to be calculated in référence to the entire 
valve made and, sold by it, for the reason that the entire value of that valve 
as a marketable article is properly and legally attributable to the patented 
feature of the patent of 1866." 

As has been said before, there was no one-man brick machine known 
between January 6, 1906, and November 27, 1907, which would do the 
same work as the Nolan invention. The défendant does not ask to 
hâve the Schwartz machine taken as a standard of comparison, and 
there is no other. The complainant is entitled, therefore, to recover 
ail the profits. 

At the hearing before the master, one of the ofïlcers of the défend- 
ant testified that some of the accounts arising from sales of the 
infringing machines were considered bad, and not coUectible. Thèse 
accounts amounted to $1,239. He testified that another account for 
$160 he considered doubtful. It is claimed by the défendant that com- 
plainant should not be allowed that part of thèse accounts which was 
profits. The only évidence given as to the value of the accounts is 
that quoted. It was not proven that any efforts had been made to cal- 
181 F.— 34 
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lect the accounts, nor was there any offer on the part of the défendant 
to assign that part of the accounts which was profit, to the complain- 
ant. The exception to the refusai of the master to make this déduction 
cannot be sustained. 

The master found that the profits realized by the défendant from 
the sale of 163 machines was $7,530.93. It was proven that as to 10 
of thèse machines there was a compétition between the complainant and 
the défendant for their sale, each party attempting to secure the pro- 
posed purchasers. In thèse attempts the défendant was successful, and 
the complainant claimed that, if it had been successful, it would hâve 
made $680 by the sale of thèse machines. The master allowed the 
défendant this sum as damages, and to this allowance the défendant 
excepted. 

It seems quite apparent that the master allowed the complainant to 
recover twice for the same machines. The profits on the sale of thèse 
10 machines are included in the sum of $7,530.93. The master allowed 
the complainant to recover them again as damages when he allowed the 
sum of $G80. The damages referred to in section 4921 of the Revised 
Statutes (U. S. Comp. St. 1901, p. 3395) cannot be made to cover a 
case like this. 

With this exception, the master's report is sustained. 

Let a decree be entered in favor of the complainant for $7,530.93, 
with interest thereon from the 23d of August, 1910, and tlie costs. 



UNDERWOOD TTPEWRITER 00. V. FOX TYPEWRITER CD. 
(Circuit Court. W. D. Michigan, S. D. November 1, 1909.) 

1. Patents (§327*) — San for Infeingement — Effect of Peiob Adjudica- 

tions. 

Where.the questions Involved in deternalnlng the ralldlty of a patent 
are fairl.v doubtful, the décision of one Circuit Cotirt of Appeals sns- 
taÎDing the patent ehould be foUowed In another circuit If the record 
Is substantiall.y the same, although a court would hâve no right to abdl- 
cate Us pwn judgment. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 622; Dec. Dlg. 
§ 327;* Courts, Cent. Dlg. § 328.] 

2. Patents (§ 328*) — Validity and Infeingement — Tabuxatino Attach- 

MENT TOR TYPEWBI'TERS. 

The Gathrlght patent. No. 436.!>16, for a tabulatlng attachnient for 
tyiiewritlng ninchlnes. was not antlolpated, and, while not for a pioneer 
Invention, cbvers a primary improvement, and the claims are entltled to 
a libéral construction and a fairly broad range of équivalents. Claims 
4 and 5 also held infringed. 
S. Patents (§ 328*) — Construction and Infeingement — Tabulatino At- 
tachment FOS Typewritkbs. 

The Gathrlght patent. No. 452.268, for a tabulatlng attachment for 
typewritlng machines, which covers spécifie improvements on the pat- 
eutee's prior patent No. 436,916, : construed, and held not Infringed. 

In Equity. , Suit by the Underwood Typewriter Company against 
the Fox Typewriter Company, On final hearing. Decree for com- 
plainant. 

*For other cases see same topic & i nuiinKH in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Briesen & Kiiauth, for complainant. 
Chappell & Earl, for défendant. 

KNAPPEN, District Judge. This suit is brought on account of tlie 
alleged infring-ement of two United States patents granted to Josiah 
B. Gathright on tabiilating devices for typewriting machines. The num- 
bers and dates of the patents are, respectively, 436,916, September 23, 
1890, and 452,268, May 12, 1891. Thèse patents will hereafter be 
referred to, respectively, as the first and second Gathright patents. 
In the early history of the typewriting art, in order to bring words and 
figures into accurate vertical columns, as required in invoices, state- 
ments of account, and other work of that kind, it was necessary to ad- 
vance the carriage to the columnating point one space at a time by 
repeatedly striking the usual spacing key or by unlatching the car- 
riage and sliding it to the desired point by hand. 

The spécifications of the first Gathright patent, after reciting this 
early history of the typewriting art and stating that such processes 
were tedious and perplexing to the operator, and that the object of the 
invention "is to obviate thèse objections by providing means for au- 
tomatically locating with the typewriter one or more columns of words 
or figures and of mechanically skipping any intervening space desired 
to be left blank," describe the tabulating mechanism as embracing a 
"supplemental spacing key," so called, and the use of a stop entirely 
distinct from the spacing mechanism, adapted to engage with the car- 
riage. By the words "supplemental spacing key" the inventer says 
he means a key exclusively devoted to the duty of, first, disengaging 
the carriage rack from the detent and holding it disengaged until the 
carriage, traveling its usual path, bas passed over the space which it 
is désirable to skip "to a stop whose location is adjustable and was 
predetermined to fit said skipped space ; and, second, to remove the 
said stop by the act of releasing the said spacing key, thus permitting 
the carriage to résume service at the usual letter spaces." Of this sup- 
plemental skipping key the inventor further says that : 

"It has only one service to perforai. When it is presse*! down in opéra- 
tion, it releases the carriage detent and places an adjusted stop in tlie path 
of the carriage to arrest it at the desired point. On permitting the sup- 
plemental spacing key to rise, it withdraws the stop from the path of the 
carriage, leaving it free to résume work, as usual." 

This supplemental spacing key the inventor contrasts with keys 
which allow the carriage to advance but one letter space at a time, also 
with the common hand lever, whereby the carriage may be raised from 
its usual path and carried over any number of letter spaces ; also, 
with any key adapted by light pressure to advance the carriage a single 
letter space and by a heavier pressure to entirely release the carriage, 
so that it may travel over a number of letter spaces to a stop. The 
tabulating attachment was entirely independent of the spacing and 
feeding mechanism, and was designed by the inventor to be attached 
to or removed from a machine without interfering with its use as a 
writing machine ; the spécifications saying : 

"It would require only ordinary mechanical skill to adapt my stop rod and 
lugs to any kind of a self-feeding typewriting machine by following eut the 
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priaciple of construction herein deseribed. Tlierefore, I deem ît unneces- 
sary to illustrate Its application to tlie great variety of typewritiiig macliines 
whicli tiave been invented." 

The claims of the first Gathright patent which are involved hère are 
the fourth and fif th, which are as follows : 

"4. The combina tion of a stop rod freely hung to the machine, a stop lug 
thereon, and a supplernental spacing Ijey hung in the machine and adaptée! 
to move the said stop lug into the path of a portion of the feed carriage, and 
connection between the stop rod and rack bar, substantially as shown and 
described. 

"5. In a typewriter, the eombination of the usual letter keys and oue or 
more spacing keys having mechanism in common for permitting the car- 
riage to move a deflnite space at each stroke, and a supplernental spacing 
or skipping key fitted to permit the carriage to move any desired nnmber of 
said spaees, according to adjustment, said key provided with independeiit 
mechanism for releasiug the carriage from the detent, and mechanism for 
.simultaneously Interposlng an adjustable stop, substantially as shown and 
described." 

In the case of Wagner Typewriter Co. v. Wyckoff, Seamans & Bene- 
dict, loi Fed. 585, 81 C. C. A. 129 (hereafter called "the original 
case"), which was decided January 8, 1907, the Circuit Court of Ap- 
peals of the Second Circuit considered and construed both Gathright 
patents. It was there held that long previous to Gathright's first in- 
vention Schulte, McCormack, Yost, and others had conceived the broad 
idea of an automatic tabulating attachment, and had described opera- 
tive mechanism for carrying it out, but that ail the inventors prior to 
Gathright used the feed dog to contact with and stop the carriage, 
that the principal features of Gathright's first invention are, first, a 
supplemental spacing key exclusively devoted to the tabulating attach- 
ment and performing no f unction except in connection therewith ; and, 
second, a lift slide and stop rod freely hung, adjustable longitudinally 
of the machine, and normally supported close beneath some cross- 
portion like the latéral arm of the feed rack. In the case of American 
Writing Mach. Co. v. Wagner Typewriter Co., decided at the same 
time with the "original case" (151 Fed. C76, 81 C. C. A. 120), the early 
history of the tabulating art is given. 

In Gathright's invention pressure on the supplemental spacing key 
disengages the rack from the feed dog by raising the rack and holding 
it disengaged until the carriage passes over the desired space, when 
it is stopped by the latéral arm of the feed bar coming into contact 
with lugs adjustably, but firmly fixed to the stop rod, the raising of 
the rack from the feed dog being directly efïected by the raising of the 
stop rod, which itself lifts the feed rack by raising the latéral arm 
thereof designed to contact with the lugs on the stop rod. When 
pressure on the key is released, the stop rod returns to its normal posi- 
tion, the lugs are removed from the path of the carriage, the feed rack 
lowered into engagement with the feed dog, and the machine is free 
to résume its step by step action. It was held by the Court of Appeals 
in the original case that Gathright's contribution to the art consists in 
"providing an independent mechanism, operated by a separate spacing 
key, by which adjustable stop lugs can be brought into contact with z 
portion of the feed carriage, thus dispensing with the use of the small 
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and comparatively délicate feed dog or detent to bear the greatly in- 
creased strain when the carriage is released from the step by step 
movement." The first Gathright patent was held to be valid, and, al- 
though not a pioneer invention, was held to cover a primary and valu- 
able improvement on the tabulators of the prior art and to be the first 
practically and commercially successful tabulating device; and its 
claims thus entitled to a construction sufficiently libéral, and a range 
of équivalents sufficiently broad, to protect the actual invention. Tlic 
Gorin tabulator which was there involved was held to infringe the 
first Gathright patent. 

Under well-settled principles of comity and in the interest of uni- 
formity of décision, this court should follow the décision of the Cir- 
cuit Court of Appeals sustaining and construing the Gathright patent; 
except so far as new défenses or new features are presented hère, or 
unless this court should be satisfied that the prior décision referred 
to is erroneous. In other words, when the questions are fairly doubt- 
ful, the prior décision should be followed, if upon substantially the 
same record, although this court bas no right to abdicate its own judg- 
ment, or to surrender its own clear convictions. Pratt v. Wright (C. 
C.) 65 Fed, 99 ; Mast-Foos v. Stover, 17? U. S. 485, 30 Sup. Ct. 708, 
44 L. Ed. 856; Con. Rubber Co. v. Firestone Tire & Rubber Co., 151 
Fed. 237, 80 C. C. A. 589 ; Expanded Métal Co. v. Gen. Fireproofing 
Co., 164 Fed. 849, 850, 90 C. C. A. 611. Upon the question of the 
validity of the first Gathright patent (independently of the question 
of the degree of liberality with which the patent should be construed 
as against alleged infringement), it is earnestly contended by défend- 
ant that the prior décision is wrong upon the record then presented, 
and that the patent in question is clearly shown to bave been antici- 
pated by other références, either not before or not considered by the 
court in the original case. 

The i,roposition that the décision in the original case as to the valid- 
ity of the patent is erroneous upon the record there presented is 
largely based upon the proposition that the Schulte patent, which was 
directly considered in the original case, actually anticipated the first 
Gathright patent. It seems clear that the Schulte patent did not an- 
ticipate the Gathright patent, as that patent is construed by the Court 
of Appeals. The Schulte device differed radically from the Gathright 
invention in three important particulars : First, the feed dog came 
into engagement with the stop ; second, this stop was positioned not 
automatically, but mechanically, by hand ; and, third, the skipping key 
was not, in a proper sensé, supplemental and independent of the 
spacing mechanism. In throwing the dog out of engagement with the 
feed rack, and into the path of the stop bar, the skipping key acted di- 
rectly upon the mechanism connected with the universal bar, and, while 
in a sensé supplemental, was so connected as by a light pressure to 
advance the carriage a single letter space at a time, and by a heavier 
pressure to travel over a number of spaces (a type of key from which 
Gathright expressly distinguished his invention), although in actual 
practice the inventor, and probably operators, preferred using the 
skipping key for skipping or tabulating work only. 

The other patents relied upon hère as anticipating the Gathright in- 
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vention and either not presented to, or not referred to by the court in 
the original case are British patent to Raggett, No. 1864, May 16, 1880, 
United States patent to Murphy, No. 334,407, August 18, 1885, and 
the Standard British patent. No. 7269, May 16, 1888. In my opinion, 
it is not fairly apparent that either or ail of the patents last referred 
to, if considered by the court in the original case, would naturally 
hâve led that court to a différent conclusion. The Murphy patent, 
however, was in fact presented as an anticipation, although not refer- 
red to in the court 's opinion., It provides a mechanism by w^hich, when 
the carriage (which is actuated in its forward movement by means of 
pawl and ratchet, in connection with rack and pinion, but against the 
tension of the spring) bas reached the end of its journey, the escape- 
ment is released by means of a lever, and the carriage propelled in 
the reverse direction by the tension of the spring until it cornes into 
contact with an adjustable marginal stop which defines the commence- 
ment of the printed line. It is true that by the device referred to the 
feed dogs are entirely relieved of shock when the carriage is arrested 
by the marginal stop in its reverse, movement. It is also true that the 
device empToys an independent and supplemental skipping key, whose 
only office is to release the escapement rhechanism, and allow the car- 
riage to return to the point of commencement. It is also true that the 
release of the escapement mechanism is efïected in much the same man- 
ner as is that of the défendant hère, viz., not by separating the rack 
from the pinion, but by releasing the detent from the ratchet and al- 
lowing the pinion to spin when the reverse movement is going on. 
But thèse features give the device no cîose relation to the skipping de- 
vice of the Gathright patent. Murphy's patent does not, and cannot, 
employ a lever whose function is to release the escapement, and at the 
same time interpose a stop in the path of the carriage. The invention 
bas no relation to a tabulating device. The "skipping" is backward, 
and not forward. The releasing mechanism is not adapted to use in 
connection with a tabulating device, for the reason that the carriage, 
being operated against the tension of the spring, can be so operated 
only by an actual use, as distinguished from a skipping, of the escape- 
ment mechanism. 

The language in the spécifications of the Raggett patent, which is 
especially relied upon to show anticipation, is this: 

"1 also provide a device for regulatlng the spaces In b, s, and d, and yd.s., 
ft and in. This device may consist of an adjustable stop as shown in side 
vlew in fig. 46 or of a séries of adjustable arins attached to a spindle, which 
arms stop the paper carriage in the required position." 

The alleged anticipation under this patent is, to say the least, vague 
and unsatisfactory. Column or tabulating stops are nowhere men- 
tioned. It is conceded that the patent does not specifically describe a 
mechanism conristing of a supplemental spacing key by which the car- 
riage detent is released and an adjustable stop placed in the path of 
the carriage to arrest it at the desired point. Nor is the disclosure 
made by the spécifications and drawings sufficient to clearly show the 
éléments contained in the claims of the Gathright patent hère involv- 
ed. The most which can be said for the Raggett disclosure is that 
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the inventer may hâve had in mind a device of the nature of that 
shown by Gathright. If he did, however, hâve that device in mind, he 
failed to show it clearly enough to enable those skilled in the art to 
understand the nature and opération of the invention and to carry it 
into practical use. It must tb.erefore be disregarded as an anticipation 
of Gathright. 

The Standard patent provides a mechanism for changing the Hmit 
of travel of the carriage by interposing one or the other of two stop 
blocks (attached to an adjustable but rigidly hung bar) in the path of 
a stop projecting from a given rod. The inventor says of this feature: 

"This arrangement is very eonvenient whcn extracts or quotations are to 
be iritroduced, or shortfeiiing of the Unes, servhig to distinguish one clause or 
tnatter froin another. It is also of considérable advantage in tabulating or 
other work, where part of the matter is to be set at one side of a given Une, 
and part at the other side." 

The Standard invention provides a hand lever by which in the pro- 
cess of drawing the carriage back to the starting point the dogs are 
hfted clear of the rack and the friction from dragging the dog over tlie 
leeth of the rack bar is avoided. By use of this lever tlie escapement 
may be disengaged during the travel of the carriage to the point of 
engagement between the stop block and a given stop on the guide 
rod. Such lever is expressly distinguished by the Gathright patent 
spécifications from the Gathright invention. It bas no supplemental 
-skipping key for disengagin^ the rack and detent, no key mechansim 
for interposing a stop lug m the path of the carriage, and no stop 
rod freely hung. The record indicates that the Murphy device vvas 
never manufactured, and that the Raggett devices could not, by 
reason of their inefficiency, be marketed. It does not appear that 
any tabulating device under the Standard patent was ever used. 
commercially at least. The tabulating devices of Schulte, Yost, or 
McCormack never came into anything like gênerai use. Comparative- 
ly few only of the devices under either of thèse three patents were 
ever marketed or used. 

I entirely agrée with the décision of the Court of Appeals in the 
original case in holding the first Gathright patent valid. The question 
whether defendant's structures infringe this patent dépends upon the 
degree of liberality with which the Gathright patent is construed. In 
the original case it was held by the Court of Appeals that "to Gath- 
right belongs the crédit of constructing the first commercially success- 
ful tabulator"; the court saying: 

"The changes introduced by bim seem simple and obvions in the light of 
the présent, but it Is a significant fact that ail the prior inventors, Schulte, 
ilcCormaek, and Yost, used the feed dog to stop the carriage, and it never 
seems to bave occurred to any one before Gathright to make a tabulating 
upparatus wholly independent of the writing machine proper. Gathright's 
device, tUough an improvement upon the existing tabuhitors, was an im- 
provement of such vital importance that it may be sald that the art, wlieu 
eonsidered from a practical and commercial point of view, began with him. 
He converted a theory into a fact. His invention belongs to that large class 
which hâve ever been treated with liberality by the courts, wliere the in- 
ventor, by an apparently simple change, addition or transposition of parts 
has converted imperfection into completeness." 



336 181 FEDEEAL REPOETBR. 

It y.ccordingly held that Gathright's improvement was a prirrtary 
one, and so was entitled to a libéral construction. The défendant hère 
contends that this conclusion was reached in the original case under a 
misapprehension that tabulators prior to Gathright's invention "were 
net commercially successful, and never could be made successful so 
long as the feed dog was utilized to receive the entire shock of the 
spring propelled carriage," and under the mistaken view that the évi- 
dence presented in the original case showed that in the opération of 
the earlier tabulators the feed dog was "battered and worn beyond the 
help of the repairer." Défendant has accordingly introduced testi- 
mony of experiments made in the use of the feed dog as a stop, indi- 
cating that the feed dog, especially if artificially sti'engthened or if 
relieved from the full force of the blow by means of a brake, is fuUy 
able to stand without serious injury the shock of natural use as a tabu- 
lator stop during the lifetime of a writing machine. 

But the court in the original case seems not to hâve attributed the 
commercial f allure of tabulators prior to Gathright's solely to the in- 
ability of the feed dog to withstand use as a tabulator stop, but to hâve 
included in such causes the fact that prior devices did not operate in- 
dependently of the vi^riting machine proper, and, in gênerai, the lack of 
the spécial féatures of the combination devised by Gathright. How- 
ever, it seems obvions, notwithstanding the experiments introduced by 
défendant, that the use of the feed dog as a stop is, in the nature of 
things, undesirable. It is manifest that, if so used, great care must be 
taken in ensuring the proper degree of hardness and strength, with lia- 
bility to injury or breakage in case of any failure in accuracy of con- 
struction ; and that this, in the case of a construction so délicate as the 
feed dog, is of necessity attended with difficulty. Moreover, operated 
as it was in the Schulte, Yost, and McCormack devices, in connection 
with the spacing mechanism, it would seem that its use as a tabulator 
stop would be likely to interfère with the accuracy and alignment of 
the spacing mechanism. But whatever weight may be attached to the 
undesirability of the use of the feed dog by reason of its so-called deli- 
cacy, the fact remains that since Gathright's invention no tabulator has 
been used with commercial success which did not involve the principle 
of his invention, viz., a tabulating apparatus entirely independent of 
the vcriting machine proper,' and embracing a stop rod freely hung and 
an independent spacing key, devoted exclusively to the duty of dis- 
engaging the carriage from the detent and interposing in the path of 
the carriage a stop wholly independent from the spacing mechanism, 
and, in turn, removing the stop from the carriage path and renewing 
the engagement between the rack and the detent. The correctness of 
the conclusion of the Court of Appeals that Gathright's invention 
turned what was before unsuccessfnl into a complète and lasting suc- 
cess is not successfully assailed. I am satisfied to adopt the conclusion 
of the Court of Appeals in the original case that Gathright's improve- 
ment is a primary one, that the claim should be construed as broadly 
as the invention, and that his claims are thus entitled to a libéral con- 
struction, and that, under this construction, infririgement is not limit- 
ed to the employment of the précise means adopted by Gathright, but 
extends to équivalents of the éléments of his combination which per- 
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form substantially the same fnnction in substantially tîie sanie way to 
obtain the same resuit. Smead v. Fuller & Warren Co., 57 Fed. 62(5, (i 
C. C. A. 481 ; Electric Controller & Supply Co. v. Westinghouse Elec. 
& Manf'g Co., 171 Fed. 83, 96 C. C. A. 187; Machine Co. v. Murphy, 
97 U. S. 120, 2-1 L. Ed. 935 ; Tilghman v. Procter, 102 U. S. 707, 26 
L. Ed. 279 ; Consolidated Valve Co. v. Crosby Valve Co., 113 U. S. 
157, o Sup. Ct. 513, 28 L. Ed. 939; Barbed Wire Patent, 143 U S. 
275, 282, 12 Sup. Ct. 443, 450. 36 L. Ed. 154 ; Westinghouse v. Boy- 
den Co., 170 U. S. 537, 572, 18 Sup. Ct. 707, 42 L. Ed. 1136 ; Hobbs 
V. Beach, 180 U. S. 383,_ 392, 31 Sup. Ct. 409, 45 E- Ed. 586. _ 

As to the question of infringement. In complainant's machine which 
was before the Circuit Court of Appeals in the original case, no sprock- 
et whee! is employed in the feed mechanism, and the supplemental key 
directly rocks a shaft in the rear of the machine and substantially in 
the plane of the escapement mechanism. By the rocking of the lower 
arm of this shaft a projection therefrom bears upon a projection from 
the dog, thus depressing the latter and releasing it from the rack, in- 
stead of raising the rack from the dog as in the description of the 
Gathright patent. By the rocking movement of the shaft a stop block 
iipon an upper arm is thrown into the path of a projection on the car- 
riage. 

In "Complainant's Typewriting Machine" presented hère, the feed 
mechanism employs a sprocket wheel with rack and pinion ; the dog 
thus not engaging the rack. The supplemental skipping key directly 
rocks the shaft. By this rocking movement a projection from the low- 
er arm of the rock shaft depresses one end of a pivoted lever, whereby 
the other end of the lever directly raises the rack from the pinion and 
disengages the escapement. By this same rocking movement a stop 
block on the upper rod of the rock shaft is interposed in the path of 
a blocl; on the carriage. 

The Gorin tabulator, which was held in the original case to infringe 
the first Gathright patent, was attached to a Remington typewriter 
which employed the rack and pinion escapement. In the opération of 
the tabulating device, a supplemental skipping key acted by its lever 
upon one of a séries of several flat stops vertically hung in the rear 
of the machine, throwing it forward. By this forvi'ard movement an 
abutment upon the bar, and at right angles thereto, engages directly 
with a pivoted lever mechanism whereby the outer end of a Connecting 
lever ràises the rack from the pinion. 

In both of defendant's alleged infringing machines the step by step 
mechanism is accomplished by rocking the dogs in and ont of engage- 
ment with the sprocket wheel, which, in turn, opérâtes the rack and 
pinion escapement. In defendant's "single key tabulator," by pushing a 
supplemental spacing key a rod in the back part of the machine, and 
at right angles with an arm of the spacing key, is made to rock for- 
ward by means of a transverse arm rigidly attached to the shaft, and 
by the rocking of the latter an upright stop rod is moved upwards and 
into the path of the carriage. Another transverse arm rigidly attached 
to the shaft (but extending in the opposite direction) by the same move- 
ment of the shaft removes the dogs from the path of the sprocket 
'vheel, thus allowing the carriage to move, under the tension of the 
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spring, wîth the rack and pinion still in engagement. The mechanism 
of "clefendant's décimal tabulator" differs from that of the single key 
tabulator in this : It is provided with a séries of 10 skipping keys, each 
attached to a plunger rod which opérâtes to raise to a greater or less 
lieight one of three flat stop bars at the rear of the carriage, two of 
thèse rods having four, and the third two, shoulders eut in the upper 
end thereof, so as to provide ten separate abutments as stops. The 
push buttons connectée! with thèse skipping keys protmde through a 
fretboard or cross-bar at the front of the machine. This cross-bar 
is connected at each end with a rod, constituting a lever arm operating 
directly to remove the detent from the path of the sprocket wheel. If 
the push buttons at the ends of the skipping keys were pressed through 
the fretboard, but without disturbing the latter, the only effect would 
be to raise the corresponding stop in the path of the carriage,_ without 
releasing- the escapement. But the push buttons on the skipping keys 
are smaller than the end of a normally sized adult finger, and the press- 
ing of the fingér upon the button of the skipping key, in the usual man- 
ner, carries with it the fretboard, thus releasing the escapement simul- 
taneously with the interposition of the stop in the path of the carriage. 
But for the locking mechanism hereafter mentioned, pressure upon the 
fretboard, except in conjunction with pressure upon the skipping key, 
would hâve no effect whatever upon the tabulating mechanism by 
way of interposing the stop. The two opérations may thus be me- 
chanically distinct and independent, although in practice they are ac- 
complished conjointly by finger pressure upon the push button through 
pressure upon the fretboard. In order, however, to prevent an ac- 
cidentai release of the spacing mechanism in advance of the interposi- 
tion of the stop through pressure upon the fretboard, a locking mech- 
anism is applied which makes it impossible to release the escapement 
mechanism except in conjunction with the interposition of the stop. 
This mechanism consists of a swinging plate extending across the ma- 
chine over the inner ends of the rods operating the stop mechanism, to 
which are attached the push buttons. The ends of this plate engage 
collars upon the rods Connecting with the fretboard, thus preventing 
the movement of the rods operating the lever escapement mechanism. 
The lower edge of this plate is so curved as to be acted upon by conical 
buttons mounted upon each of the rods operating the stop mechanism, 
with the resuit that, when the push button is pressed, the plate is rais- 
ed from engagement with the collars on the rods operating the escape- 
ment mechanism, and the two opérations of releasing that mechanism 
and interposing the stop are necessarily accomplished simultaneously 
and conjointly. 

It is évident that, if infringement is to be tested by absolute identity 
of means employed, neither of defendant's machines infringe. But, 
tested by the principles applicable to primary inventions, it seems clear 
that defendant's single stop tabulator infringes the first Gathright 
patent. With respect to claim 4: It has first a stop rod (to wit, the 
so-called stop bar) freely hung to the machine ; second, the équivalent 
of a stop lug on the rod, to wit, a séries of adjustable stops upon the 
carriage with which the end of the stop rod engages (as pointed out 
in the original case, it is a mère matter of convenience whether the 
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adjustable lug is on the stop rod or on the carriage) ; third, a supple- 
mental spacing key, hung in the machine and adapted to move the stop 
into the path of the lug on the feed carriage; and, foiirth, connection 
between the stop rod and rack bar by means of the rock shaft. The 
escapement is released and the stop interposed by one movement of a 
single independent spacing key. The connection between the stop rod 
and rack bar is thus direct and immédiate, unless such connection is 
avoided by the fact that the release of the escapement mechanism is 
effected by removing the detent from a sprocket to which the pinion is 
attached and of which it is made part, rather than by raising the rack 
from the pinion or lowering the pinion from the rack. In my opinion 
the method of feed and resulting method of rêlease does not alter the 
fact of connection between the stop rod and rack bar. 

As to the fifth claim: Defendant's single-stop machine has, first, 
the usual letter keys and spacing keys, with mechanism in common for 
the step by step movement; second, the supplemental spacing or skip- 
ping key fitted to permit the carriage to move any desired number of 
spaces according to adjustment; third, said key provided with inde- 
pendent mechanism for releasing the carriage from the detent; and, 
fourth, mechanism for simultaneously interposing an adjustable stop. 
It seems clear that défendant'^ décimal tabulator also infringes claim 
4 of the first Gathright patent, unless such infringement is avoided 
either by the fact that a séries of stop rods and a séries of abutments 
thereon is employed instead of a single rod, or because of lack of di- 
rect connection between the stop rod and rack bar, or the fact that the 
skipping key does not operate the stop-interposing mechanism. 

vVith respect to the employment of a séries of stop rods, it is, to my 
mind, correctly held in the original case that the question of infringe- 
ment must be considered from the viewpoint of a single key, and that, 
if one key and its train of mechanism infringes, it is sufHcient 

The question whether there is in this tabulator the requisite unity 
of stop-interposing and escapement-release mechanism, and thus the 
requisite connection between the stop rod and rack bar, is a question 
of more difïiculty. Were it not for the use of the locking mechanism 
before referred to, I hâve doubts whether, in view of the independence 
of construction between the escapement-releasing and the stop-inter- 
posing mechanism, and the fact of their capability of opération inde- 
pendently of each other, thèse two mechanisms can properly be consid- 
ered as the équivalent of the Gathright spacing key, which alone per- 
forms the two functions of escapement release and stop interposition. 
My mind is, however, strongly inclined to the view that by reason of 
the employment of the locking mechanism mentioned, and the conjoint 
use of the feed-releasing and stop-interposing mechanism thereby ac- 
complished, the équivalent of the Gathright supplemental spacing key 
is found and the required connection between the stop rod and rack 
bar created. Judge Lacombe, who participated in the décision of the 
original case, held on application for preliminary injunction in the 
case of Underwood Typewriter Company v. Fox Typewriter Com- 
pany, Ltd. (pending in the Circuit Court for the Southern District of 
New York), that both defendant's tabulating machines infringe the 
first Gathright patent. This décision, which is entitled to high consid- 
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eration, is of greater interest from the fact that the issues as to valjd- 
ity and infringement are the same in the two cases; the testimony 
taken being applicable on final hearing to both. This conclusion as to 
the infringement of claim 4 leads to a like conclusion in the case of 
claim 5. 

As to the second Gathright patent: The claims hère involved are 
numbers 6 and 8, as follows : 

"6. The comblnation, in a typewriting machine having a carriage feed r:icli, 
of a detent hung to engage the said raclî, a rock shaft journaled iu lieariiigs 
parallel with the feed rack to be rocked in a direction transverse thereto and 
having one arm communicating with the said detent to disengage it froni the 
rack and another arm or block to be rocked into the path of a flxture of the 
carriage, and a skipping key connected with the rock shaft, substautially 
as described." 

"S. The eombination of a typewriting machine feed raclf, a roclc shaft 
nearly parallel with the rack whoUy independent of the ordinary feed rock 
shaft, a lug upon one and stop blocks adjustably secured upon the other, a 
<letent for the rack, the rock shaft having one arm to disengage the rack and 
detent, and another arm connected with a skipping key, substantlally as de- 
scribed." 

The distinguishing feature of this patent is the substitution of a rock 
shaft for the stop rod of the former patent. Without référence to the 
other considérations hereafter mentioned, it is évident that defendant's 
décimal tabulator does not infringe the second Gathright patent, for 
the reason that the stop is not rocked by a shaft into the path of the 
carriage, the movement being effected by a lever, the shaft being em- 
ployed only as a pivot rod. But to my mind the second Gathright 
patent (passing the question of its validity as involving invention) is 
not infringed by either of defendant's structures. The later patent 
relates exclusively to spécifie improvements upon the processes of the 
earlier patent for the purpose of "adapting the gênerai, principles of 
opération set forth in my patent No. 436,916 to the spécifie cases here- 
in described, and accomplishing the same objects thereby." This pat- 
ent is not in any sensé primary, and must be limited to the précise im- 
provements disclosed. There is in my judgment no room for a range 
of équivalents. In each of the forms of device disclosed a rock shaft 
completely takes the place of the stop rod of the earlier patent; the 
arms thereon performing the respective, offices of releasing the escape- 
ment mechanism and of interposing the stop are in each case merely 
stops, lugs, of cams rigidly fixed or adjusted to the machine, and in 
each case the releasirig attachment acts directiy upon either the rack 
or the detent, accomplishing actual séparation thereof. The spécifie 
cases provided for and the précise methods disclosed by this patent 
are found in neither of defendant's structures. 

With respect to defendant's motion to strike out and suppress cer- 
tain questions put to the witness Burridge on redirect examination, 
together with answers thereto, upon the ground that they are not prop- 
erly redirect examination, and are thus in contravention of the order 
of this court of June 2, 1908 : By référence to the cross-examination 
of the witness Burridge, I am unable to say that questions 4:^3, 411, 
and 444 may not be to some extent germane to the subject-matter of 
the cro.ss-examination. In my opinion questions 429, 430, 439, 440, 
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4Î5, 446, and 453 are not proper redirect testimony, and an order may 
be entered striking out and suppressing those questions and the an- 
swers thereto. The delay in decéding this case has resulted primarily 
from the fact that for several months following the submission of 
the final briefs I was obliged to do a large amount of work outside of 
my own district, and was thus unable until recently to give to the con- 
sidération of this case the time it seemed to require, in view of the 
size of the record, the nature of the issues involved and the large num- 
ber of mechanical exhibits submitted. 

It follows from the views stated that there should be a decree that 
both of defendant's machines infringe the first Gathright patent (with 
the usual référence for an accounting), and that the second Gathright 
patent is not infringed by défendant. As the patents hâve expired, 
injunction should not issue. 



UNDERWOOD TYPEWEITER CO. v. FOX TYPEWEITER CO., 
Limited, et al. 

(Circuit Court, S. D. New York. June 8, 1910. Addendum to Opinion, June 
14, 1910. On SetUement of Decree, July 27, 1910.) 

1. Patents (§ 288*) — Infringement of Patent — Jueisdiction — Evidence. 

Tlie burden rests on complainant In a suit for Infringement of a pat- 
ent to establlsh, not only that the infringement occurred wlthln the ter- 
ritorial jurisdiction of the court, but also that défendant was regularly 
engagea in business therein. 

[Ed. Note.~For other cases, see Patents, Cent Dig. §§ 460-4G6; Dec. 
Dlg. § 288.*] 

2. Patents (§ 328*) — Infeingement — Tabulating Attachment foe Type- 

■Writebs. 

The Gathright patent. No. 436,916, for a tabulating attachment for 
typewriters held Infringed. 

In Equity. Suit by the Underwood Typewriter Company against 
the Fox Typewriter Company, Limited, and the Graves TypevkTiter 
Company. Decree for complainant. 

See, also, 158 Fed. 476. 

Briesen & Knauth (Arthur v. Briesen, Eugène Eble, of counsel), 
for complainant. 
David G. McConnell (Fred L. Chappell, of counsel), for défendants. 

HAZEL, District Judge. This suit relates to the expired Gathright , 
patents. Nos. 436,916 and 453,368, for tabulating attachments for type- 
writers. The questions in controversy relating to the validity of said' 
patents and the infringing devices hâve recently been considered on the 
same record before me by Judge Knappen of the United States Cir- 
cuit Court for the Western District of Michigan in Underwood Type- 
writer Company v. Fox Typewriter Company, 181 Fed. 530, and 
decided in favor of complainant for infringement of claims 4 and 5 
of the first of said patents and in favor of the défendant for- nonin- 
fringement of the second thereof. It was practically understood at 

*For other caseï see same topic & § numbsb in Dec ft Am. Digs. 1907 to date, & Rep'r Indexe» 
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■ the hearing before me that such décision would be followed by this 
court. The remaining contention which is insisted upon is the absence 
of jurisdiction of this court of the défendant Fox Typewriter Com- 
pany, Limited; the claim being that said défendant was never en- 
gagea in the use, manufacture, and sale of typewriters having the 
tabulating attachment within the territorial jurisdiction of this court. 
It is also contended that the decree of the Circuit Court for the West- 
ern District of Michigan being in favor of the complainant herein 
against the Fox Typewriter Company^the successor of the Fox Type- 
writer Company, Limited, was in légal efïect an adjudication of the 
acts of infringement charged in the bill. 

An examination of the évidence satisfies me that the complainant 
has fairly established that the Fox Typewriter Company, Limited, 
publicly held itself out as having an office or agency in the city of 
New York for the sale of typewriters containing the infringing de- 
vice. The burden of proof is upon the complainant to establish, not 
only that the infringement occurred within the territorial jurisdiction 
of the court, but also that the said défendant was regularly engaged 
in business therein. That the Fox Typewriter Company, Limited, sold 
typewriting machines within the jurisdiction of the court through its 
agent, the Graves Typewriter Company, is fairly shown. The com- 
plainant's exhibit machines 3 and 4 in évidence, a décimal tabulator, 
a single key tabulator and single tabulator, were prior to the fîling 
of the bill herein bought from such agent. True, some of the cir- 
cumstances upon which complainant rehes to show that the défend- 
ant Fox Typewriter Cornpany, Limited, was actually engaged in busi- 
ness and sold infringing machines in the Southern District of New 
York are probably trivial in themselves, yet, when they are considered 
together and given their full weight, it can scarcely be doubted that 
its acts gave jurisdiction to maintain this action. The point that the 
décision of Judée Knappen against the Fox Typewriter Company in- 
cludes any liability of the défendant Fox Typewriter Company, Lim- 
ited, is thought unsound. No good reason is advanced for refusing 
to hold the original company in view of the fact that it had a place of 
business in the city of New York prior to the beginning of the suit. 
The Michigan decree did not provide for an accounting by the Fox 
Typewriter Company, Limited. It is not claimed by complainant 
that the défendant Graves Typewriter Company was an indépendant 
infringer, and, as its connection with the sale 6i the infringing ma- 
chine was merely as agent and not otherwise, the bill as to it must 
be dismissed with costs. There will, however, be a decree for an 
accounting under claims 4 and 5 of the Gathright patent No. 436,916, 
with costs, against the Fox Typewriter Company, Limited. 

Decree may be entered accordingly. 

Addendum to Opinion. 

Since writing the foregoing my attention has been called by com- 
plainant's counsel to the latter part thereof wherein I state that the 
Graves Typewriter Company is not claimed by the complainant to 
hâve been an independent infringer, and there fore the bill as to such 
défendant must be dismissed. In such statement and holding I was 
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evîdently in error for the bill distinctly charged that the défendants 
Fox Typewriter Company, Limited, and Graves Typewriter Company 
were joint tort-feasors and comniitted the acts complained of for their 
mutual gain. This averment was not seriously denied by the défend- 
ant Graves Typewriter Company, and, indeed, sales by it of the in- 
fringing machine are practically admitted. Therefore my earlier 
mémorandum in this respect is amended and a decree may be en- 
tered as against both défendants for an accounting under claims 4 and 
5 of patent No. 436,916. The complainant having succeeded as to one 
patent in suit only, each party may recover its costs from the other. 

On Settlement of Decree. 

The liability of the Fox Typewriter Company, Limited, and the 
Graves Typewriter Company, is sufficiently indicated in the opinion 
hereinbefore filed. That a reorganization was effected on November 
2, 1904, by which the Fox Typewriter Company succeeded to the 
business of the Fox Typewriter Company, Limited, is immaterial in 
view of the f act that the latter continued to hold itself out to tlie 
public as being engaged in business in this district. 

The Graves Company, it is true, sold typewriting machines after the 
merger of the limited company and the corporation, but the proofs 
are that permission was given the Graves Company in 1903 by the 
président of the company, who subsequently became président of the 
corporation, to advertise and exploit the company as being engaged 
in business in New York City. Such authorization was not discon- 
tinued or recalled until the year 1907, or just before this action was 
instituted. There is sufftcient évidence warranting the inference that 
even though there was a merger in 1904, and business was thereafter 
conducted under the Corporate name of Fox Typewriter Company, 
that in New York City the Graves Company continued to use the name 
of the Fox Typewriter Company, Limited, during the time sales of 
the infringing machines were made by it, and that the défendant ac- 
quiesced therein. 

The decree submitted by complainants may be entered. 



VICTOR TAMvING MACII. CO. et al. v. GREENBERG. 

(Circuit Court, S. D. New York. May 24, 1910.) 

Patents (§ 326*) — Suit for Infringement — Violation of Injusctiow — Con- 

TEMPT PROCEEDIîJG. 

Evidence held Insufflclent to warrant the punislimeiit of a défendant 
for contempt for violation of an In.iunctlon against Infrlngement of a 
patent, under the rule that the proof In such case should be very con- 
vlnelng. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 613, 618; Dec. 
Dig. g 326.*] 

In Equity. Suit by the Victor Talking Machine Company and the 
Lnited States Gramopbone Company against Joseph Greenberg, sued 

«For other cases see same topio & § mumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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as Joseph Goldberg. On motion to punish défendant for contempt. 
Motion denied. 

Horace Pettit, for complainants. 

Mortimer W. Solomon, for défendant. 

WARD, Circuit Judge. This is a motion to punish one Joseph 
Greenberg, sued as Joseph Goldberg, for violation of an injunction 
issued against him upon his default. 

Proofs of contempt ought to be very convincing. In this case the 
affidavits are complicated and confusing. One Case and one Moody 
say that on April 8, 1910, they saw the défendant taking a Victrola 
machine from a delivery wagon into the office of one Macksoud at 80 
Greenwich street. After that the défendant went in the wagon to 
several places, at some of which he collected or delivered talking ma- 
chines and records which were infringements; Case and Moody fol- 
lowing in a taxicab. Macksoud is evidently aiding the complainants 
to obtain évidence of violation of the injunction by défendant, and I 
think it quite clear that his dealings were not with the défendant, but 
with his son, Meyer Greenberg. It may be that Case and Moody fol- 
lowed Meyer, and not Joseph, Greenberg in the taxicab. While the 
affidavits do create considérable doubt about Joseph Greenberg's good 
faith, I am not sufficiently convinced to punish him for contempt. 

Motion denied. 



GOLD V. GOLD et al. 
(Circuit Court, S. D. New York. May 25, IftIO.) 

Patents (§ 114*) — Suit to Obtain Patent— PtEADiNa—MuLTiFARiotrsNEsa. 

A bill filed against an adverse party to obtain ttie issuance of a patent, 
under Rev. St. § 4915 (U. S. Comp. St. 1901, p. 8392), and wliich also Joins 
the Commissioner of Patents as a défendant to compel tlie granting of a 
reissue, wiiicli is an ex parte matter, is multifarious. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 114.*] 

In Equity. Suit by Egbert H. Gold against Edward E. Gold and 
another. On demurrer to bill. Demurrer sustained. 

Otto Raymond Barnett and Samuel E. Darby, for complainant. 
William A. Redding and Arthur C. Fraser, for défendants. 

WARD, Circuit Judge. The prayer for relief seems to me to be 
so worded as to call for a decree on the interférence only. But the 
structure of the bill and the including of the Commissioner of Pat- 
ents as a party défendant show that the complainant's intention is 
to ask for a decree upon the question of reissue, as well as upon that 
of interférence. If the Commissioner of Patents were to appear, as 
he might, rehef on two independent causes of action, each not afïect- 
ing ail parties, would be demanded. 

I think the bill is multifarious, and therefore the demurrer is sus- 
tained, with leave to the complainant to amend, if so advised, within 
20 days ; otherwise, the bill to be dismissed. 

•For other cases »ee same toplc & § humbeb In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexe» 
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UXITED STAÏE8 v. SMITII et al. 

UNIïED STATES v. WERNER et al. 

(Circuit Court, D. Oregoii. September 12, 1910.) 

Nos. 3,319, 3,320. 

1. Public Lands (§ 120*) — Stone and Timbek Enteies— Feaud — Evidence. 

Evidence held to require a finding tliat certain stone and timber entries 
were fraudulent, and not made for the sole beneflt of tlie entrymen. 
[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § 120.*] 

2. Principal and xVoent (§ 177*) — Notice to Agent as Notice to Principal. 

Where the agent of défendant S. had knowledge of the fraudulent ac- 
quisition of title to certain public timber land, and assisted tbe entrymen 
in procuring title froni the governmeut, intendiug thereafter to obtain the 
lands for S., and, this having been accomplished, S. organized a corpora- 
tion whieh was a mère holding Company formed by himself and other 
members of his family, to which the lands were conveyed in exchange for 
stock, neither S. nor the corporation could be regarded as bona flde pur- 
chasers without notice. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 670- 
679 ; Dec. Dig. f 177.* 

Bona flde purchasers, see note to United States v. Détroit Timber & 
Luniber Oo., 67 C. C. A. 13.] 

3. Public Lands (§ 108*) — Fkaud— Interiob Dbpaktment— Détermination 

Befoee Patent — Effect. 

Where a décision of the Secretary of the Interior directing that certain 
fraudulent stone and timber claims be passed to patent was brought about 
by false and fraudulent proof and affldavits, such détermination was no 
bar to suit by the governnient to vacate the patents. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 304, 306 ; 
Dec. Dig. § 108.*] 

4. Public Lands (§ 120*) — Paten-t— Suit to Vacate— Parties. 

In gênerai, the holder of the légal title to land Is an Indispensable party 
to a suit to set aside the patent. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § 120.*] 

5. Limitation or Actions (§ 119*) — Opération of Statuts — Time. 

The statute of limitations does not cease to run in favor of the holder of 
the légal title to land as against a suit by the United States to set aside 
the patent until he is made a party to the suit and proccss issued and 
placed In the hands of the marshal with a bona flde intent that it be 
served. 

[Ed. Note. — For other cases, see Limitation of Actions, Dec. Dig. § 119.*] 

6. PuBiJC Lands (§ 120*) — Fraudulent Entries — Suit to Vac.\te — Limita- 

tions. 

Under Aet ilarch 3, 1891, c. .'559, 20 Stat. 1003 (U. S. Comp. St. 1001, p. 
1521), iH'oviding that suits by the United States to vacate patents to pub- 
lic lands shall only be brought vvithin iive years from the passage of the 
act, and suits to vacate and annul patents subsequently issued shall only 
be brought within six years after the date of the issuance of the patent, 
suits to vacate patents for fraud are barred after six years from the date 
of the patent, and not from the date of the disoovery of the fraud. 

[Ed. Note. — For other ca.^es, see Public Lands, Dec. Dig. § 120.*] 

*For other cases see same topic & § kurieer iQ Dec. & Am. Digs. 1007 to date, & Rep'r Indexes 
181 F.— 35 
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7. PuKLic Lands (§ 120*) — Fbaudtjlent Entby — Vacation or Patent — Limi- 
tations — ^Paeties. 

Certain public tiniber land havlng been fraudulently entered and patents 
having been issued, the land was conveyed to S. or for hls benefit, and lie 
organized a corporation, lie and members of Iiis family owning ail of the 
stock. To this corporation the land was tliereafter conveyed. Within six 
years from the date of the patent, suits were brought by the United States 
against S. and others to set aside the patents as to most of the laud, but 
the corporation was not .loined until after the six-year period had expired. 
HeM, that the corporation under such circumstances was not a boiia flde 
purctiaser, and that neither it nor S. was entitled to claim that the suits 
were barred by reason of the corporation's nonjoinder until after the time 
had expired. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § 120.*] 

Bills by the United States against C. A. Smith and others and 
against Nils O. Werner and others. Decrees for complainant in each 
case. 

John McCourt, U. S. Atty. 
A. H. Tanner, for défendant Kribs. 
W. W. Banks and L. H. Tarpley, for entrymen. 
Dolph, Mallory, Simon & Gearin and Ueland, Lind & Jérôme, for 
défendants Smith, Werner, and Linn & Lane Timber Co. 

BEAN, District Judge. Thèse two suits were brought by the gov- 
ernment to set aside and vacate divers patents for pubHc lands issued 
to sundry persons under the timber and stone act (Act June 3, 1878, 
c. 151, 20 Stat. 89 [U. S. Comp. St. 1901, p. 1545]), and were tried 
and submitted together. There are 28 patents involved in case 3,320 
and 17 in case 3,319. The iîlings in 3,320 were made on January 19, 
20, 22, 23, and 31, and on February 1 and 26, 1900, and iinal proofs 
were made on April 18th, 19th, 20th, and May 16th. The land was 
conveyed at the time or within a few days after final proof to John 
A. Willd in trust for défendant C. A. Smith. On November 2, 1900, 
Willd conveyed it to défendant Greacen. February 11, 1901, Greacen 
conveyed to Rogers, and December 21, 1904, Rogers conveyed to 
Werner, ail in trust for Smith, which deeds were ail promptly re- 
corded and the légal title stood in the name of Werner until it was 
subsequently conveyed to défendant Linn & Lane Timber Company 
as hereinafter stated. The entries in 3,319 were made in May, June, 
and July, 1900, final proof submitted in August and October, and 
the lancl conveyed by the several applicants to the défendant Kribs 
in trust for Smith about the date of final proof. On October 24, 
1904, Kribs conveyed an undivided three-quarters thereof to Smith, 
and on December 28th of the same year conveyed the other undivided 
one-quarter to Swenson in trust for Smith, which deeds were also 
promptly placed of record. The title thus stood until it was subse- 
quently conveyed to the Linn & Lane Timber Company, a.s herein- 
after stated. After the several applications in 3,320 had been filed 
and prior to final proof, a spécial agent of the Land Department, who 
made a partial investigation of the matter, reported that he had rea- 
son to believe they were fraudulent, and the Commissioner of the 

♦For other cases see same topic & S mumbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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General Land Office subsequently directed Spécial Agent Stratford 
to investigate the several entries, as well as those in 3,319, and report 
thereon. On March 9, 1901, Stratford reported recommending the 
issuance of patents, but, his report being unsatisfactory, he was re- 
quested to continue his investigations. During the summer of 1901 
Stratford obtained affidavits from the several entrymen and from de- 
fendants Puter and Kribs, and one McKinley, which he later submit- 
ted to the department together with a report in which he intimâtes 
that in his opinion the entries were fraudaient and patents should be 
withheld. In March, 1902, A. R. Greene, a spécial représentative of 
the Secretary of the Interior, made a report to his superior giving at 
some length the circumstances surrounding the entries, but without 
accompanying proof or recommendations. Subsequently the Secre- 
tary of the Interior directed the Commissioner of the General Land 
Office to transmit the several reports and matters concerning thèse 
entries to his office, and after examination the Secretary, on the 17th 
of May, 1902, directed that the claims be relieved from suspension 
and that patents issue therefor, which was done accordingly. The 
patents involved in case 3,330 are dated August 12, 1902, eight of 
those in 3,319, the 9th of July, 1902, and the remainder August 12th 
of that year. In May, 1906, the défendant Smith, having previously 
acquired about 52,000 acres of timber lands in Linn, Lane, and Doug- 
las counties, including those involved in thèse suits, organized under 
the laws of Minnesota a corporation known as the Linn & Lane Tim- 
ber Company, with capital stock of $100,000, divided into 1,000 shares 
of $100 each, for the purpose of taking and holding title to thèse 
lands. Nine hundred ninty eight shares of stock were subscribed by 
Smith, and one share each by his wife and his attorney. Immedi- 
ately after the organization of the corporation by the élection of Smith 
as président, Johanna Smith, his wife, as vice président, Vernon 
Smith, his son, as secretary, and Nan A. Smith, his daughter, treasu- 
rer, and on June 4, 1906, Smith tendered to the directors of the cor- 
poration, consisting of himself, his son, and his wife, a deed executed 
by himself and wife for his lands in the counties referred to in pay- 
ment of the stock of such corporation, and the same was accepted. 
On May 28 and August 15, 1907, respectively, Swenson and Werner, 
at Smith's request, conveyed the interests held by them to such cor- 
poration. The deeds from Smith, Swenson, and Werner to the cor- 
poration were retained by Smith and not filed for record in the proper 
county until the 9th day of September, 1908, more than six years after 
the issuance of the patents involved in thèse cases. 

The bills of complaint in thèse suits were filed on May 25, 1908. 
In case 3,320 the majority, if not ail, of the entrymen were made par- 
ties, also, Werner, Greacen, Rogers, Smith, Kribs, and Puter. The 
bill allèges that prior to the several entries involved in the suit an 
unlawful agreement was entered into between Puter, Smith, Werner, 
Willd, Greacen, Rogers, and Kribs, together with other persons to 
the complainant unknown, to defraud the government out of the 
title to the lands in this suit by procuring persons to enter the same 
for the use and benefit of such conspirators, and that Smith acquired 
the title with notice of such fraud. In case 3,319, the several entry- 
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men, together wîtli Smith, Kribs, Swenson, O. J. and W. R. Mealey, 
and J. A. Thompson, were made parties. The bill charges a similar 
unlawful agreement or conspiracy between Smith, Kribs, Swenson, 
O. J. and W. R. Mealey, and J. A. Thompson, and other parties to 
the complainant unknown, and that Smith had full knowledge of such 
fraud when he acquired title. Subpœnas ad respondendum were issvied 
upon the fihng of the bills and placed in the hands of the marshal for 
service, and were in due time served upon the résident défendants. 
Smith, Swenson, and Werner were nonresidents of the state, and in 
July the marshal returned the subpœnas without service. On July 
27th, upon the appHcation of the district attorney, a warning order 
was issued to them which was subsequently duly served. In Septem- 
ber and October Smith, Kribs, and Werner, and perhaps some of 
the other défendants, filed pleas in abatement, alleging that the prop- 
erty in controversy had been conveyed to and was owned by the Linn 
& Lane Timber Company prior to the commencement of the suits, 
and that it was therefore an indispensable party. On November 16th 
the complainant filed amended bills making the Linn & Lane Timber 
Company a party, and subpœna was issued and placed in the hands 
of the marshal for service upon its résident agent, and service was 
subsequently had. The amended bills contain substantially the same 
allégations as the originals, with the addition that the Linn & Lane 
Timber Company was organized by Smith for the purpose of def raud- 
ing the government and to consummate the fraudulent acquisition of 
title to the lands involved in thèse two suits ; that the deed f rom him- 
self to the company was not made in fact until after the commence- 
ment of thèse suits, but was antedated for the fraudulent purpose; 
and that ail the deeds were concealed and kept from record in pur- 
suance of such fraudulent purpose. Answers were subsequently filed 
denying the averments of the bill, and setting up as affirmative dé- 
fenses (1) that Smith and the Linn & Lane Timber Company were 
purch&sers of the property in good faith and without notice of any 
fraud; (2) that the décision of the Secretary of the Interior direct- 
ing that the claims pass to patent is conclusive on the government in 
this suit ; and (3) that the suits are barred by the statute of limitations 
because not commenced against the Linn & Lane Timber Company 
within six years from the date of patents. Replications were filed 
in due time, and, upon the issues thus joined, the évidence was taken 
in open court, and the cases submitted for décision upon the law and 
the facts. 

The évidence is voluminous, and I shall not attempt to review it in 
détail, but shall state briefly the conclusions reached after a careful 
considération of the testimony and the law applicable thereto. 

There are substantially four questions presented for décision: 
First, whether the entries involved in thèse two suits were fraudulent ; 
second, whether the défendant C. A. Smith was a party to such fraud 
or a purchaser of the property in good faith for a valuable considér- 
ation and without notice thereof ; third, whether the government is 
concluded by the décision of the Secretary of the Interior tha,t the en- 
tries shoùld be passed to patent; and, fourth, whether the suits are 
barred by the statute of limitations. 
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Upon the first question but little need be said. It is, I think, very 
clearly established by the testimony Ihat ail the entries involved in 
both suits were fraudulent. In 3,320 the testimony shows that early 
in January, 1900, one of the IMealeys, who is a défendant in 3,31!), 
called upon McKiiiley at All^any, and told him thafthere was a large 
tract of valuable timber la.nd belonging to the government in the 
castern part of Linn county, some 30 or 40 miles distant from Albany, 
Vv'hich had recently been surveyed ; that the Northei'n Pacific Rail- 
way Company then had cruisers in the timber estimating it preparatory 
to taking it under the lieu land law, and inquired of McKinîey whether 
or not some method could be devised by which the tîtle" could be ac- 
quired. McKinley thcreupon interviewed the défendant Puter, with 
\¥hom he had been previously operating very largely in timber lands 
in this state, and, after a conférence between them, it was agreed that 
they would acquire the title by procunng persons to make applications 
for the land under the timber and stone act, and would subsequently 
sell and dispose of it if they were able to do so. Iri pursuance of 
this nnderstanding, they entered into an agreement with Mealey to 
pay him $10 for each daim he would show them or applicants fur- 
nished by them, and persons were thereupon solicited to make appli- 
cation for the land, Puter and McKinley agreeing to meet ail ex- 
penses, pay the purchase priée of the land, and each applicant from 
$75 to $100 for bis trouble. Fifty-seven persons were thus procured 
to make applications to enter lands under the timber and stone act. 
Many of thèse persons resided in Albany and Salem, and some of 
them in Portland. They were taken in groups by McKinley or some 
of bis assistants to Roseburg where they made the filings; the ex- 
penses incident to the trips being paid by McKinley. After the filings 
had been made, McKinley arranged for the publication of notices of 
final proof, and, when the proper time arrived, notified the applicants 
and took them to Roseburg, paid ail their expenses, and, upon the 
making of final proof, they were paid the stipend agreed upon. It is 
clear that none of the applicants took the land for their own use and 
benefit, but for the use and beneiit of Puter and McKinley. 

The same may, I think, be said of the entries involved in case 3,319. 
They were ail made through the défendants the Mealey brothers and 
Thompson, with the nnderstanding on the part of the several entry- 
men that ail expenses and the purchase price of the property would be 
paid, and that each applicant would receive $.50 for his trouble. It is 
true there was no express agreement with the several applicants in 
either case that the entries should be made for the use and benefit of 
another, but this is the efïect of the entire testimony. As Puter states 
in his testimony, the conspirators studiously avoided entering into 
such an express contract or agreement, for they knew it would be 
such an évidence of fraud as would invalidate the entry, but caused 
it to be reported, and the applicants to be advised by othe'r parties that, 
if they would make the applications, they would receive upon making 
final proof the stipulated sum, and they acted on such understanding 
in making the applications and subsequently conveying the property 
as directed by Puter and McKinley and Mealey. 

The next question is whether or not Smith was a party to the fraud 
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or a purcliaser of the property in good fa.ith, and for a valuable con- 
sidération and without notice. Tiie évidence in 3,380 shows that, im- 
mediately after the first entries were made, Puter went East for the 
purpose of looking up a purchaser for the land. After interviewing 
several parties, he finally interested the défendant Smith, who gave 
him a letter of introduction to his (Smith's) agent or représentative on 
the coast, the défendant Kribs. Puter met Kribs in San Francisco, 
and presented this letter of introduction some time in February or 
about the Ist of March, 1900, and later, about the middie of March, 
Smith came to San Francisco, and there he and Kribs had an inter- 
view with Puter about the matter. The parties do not agrée as to 
what transpired at that interview. Kribs says that Puter told them 
that he had located 57 pièces of land in Oregon, and had agreed to 
furnish the locators money with which to make final proof for which 
he (Puter) was to receive a location fee of $300 for each claim; 
that the time was approaching when final proof must be made, and 
that he had had considérable trouble to raise the money and desired 
to make an arrangement by which the applicants could borrow the 
necessary money with which to make final proof and pay the location 
fee; that he gave a description of the land, the quality and quantity 
of timber thereon, and said that the land had been taken by "a lot of 
poor fellows," and that, after they had proved up, there would be 
but little trouble in purchasing it from them. Smith's version of 
the transaction does not accord with that of Kribs. Smith says Pu- 
ter claimed that he had 8,000 or 9,000 acres of land in Linn county 
for sale; that it would average 75,000 feet of timber to the acre, 
was comparaitively level, and a splendid logging proposition ; that the 
timber was a fine quality of yellow fir, and was tributary to driving 
streams which would make it practicable to drive the logs to Port- 
land; that he offered to sell the lands for $6 an acre, a.nd "I told him, 
in substance, that if the timber was as he claimed, and the topography 
of the country and the streams, I would take the lands. Mr. Kribs 
wa.s présent at the conversation, and then we had an understanding 
there at that time that some time in the near future, when Mr. Kribs 
would get up, he would go and look thèse lands over, and, if he found 
the lands as Mr. Puter claimed, then I would take them. In other 
words, Mr. Kribs should be the judge whether the lands and every- 
thing was in accordance with the représentations of Mr. Puter." 
Smith also testifies that thère was nothing said concerning the title 
to the lands or of the entries having been made under the timber and 
stone act, or that it was necessary that final proof should be made 
before they could be disposed of. In this regard, Smith is corrobo- 
rated by Puter, who testifies that he offered the lands for sale to 
Smith, and that Smith agreed that Kribs should come to Oregon, ex- 
amine them, and, if he found them satisfactory, to make the purchase. 
So I take it to be clearly established that Kribs was the agent of Smith, 
with power and authority to purchase the lands and came to Oregon 
for that purpose. He arrived in Albany about the Ist of April, 1900. 
Prior to that time, the Northern Pacific Railway Company had filed 
a contest against each of the entries on the ground that they were 
fraudulent, alleging that they were not made for the use and benefit 
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of tbe several entrymen but for other parties. McKinley was vmder 
arrest charged with subornation of perjury in the matter of such en- 
tries. Kribs was advised of thèse facts, but notwithstanding he had 
operated in timber lands for some time, and was familiar with the re- 
quirements of the timber and stone act, he went ahead and examined 
the land, and concluded to purchase it from Puter for Smith, but, on 
account of the controversy over the title, the priée was reduced to 
$5.25 an acre. Subsequently, when the time arrived for tlie first ap- 
plicants to make final proof, a hearing was begun on the- contest of 
the Northern Pacific Railway Company, and, after it had continued 
for about two days, it was postponed in order that Puter might ef- 
fect a compromise with the railway company. Kribs was in Rose- 
burg (where the local land office is located and the hearing had) dur- 
ing this time, and knew of thèse matters. After the hearing had been 
postponed, Puter went to Tacoma, the head office of the Northern Pa- 
cific Railway Company, and there a compromise was entered into be- 
tween him and the railway company, by which he was to secure relin- 
quishments from 24 of the applicants, and the railway company was to 
dismiss its contest as to the remainder. The agreement was carried 
into effect. Puter secured the 21 relinquishments, compromising with 
the applicants by paying each of them about $85 therefor in place of 
the $100 first agreed upon, and on the 18th of April, 1900, the railway 
company dismissed its contest as to the remainder. The several entry- 
men were thereupon notified by Puter and McKinley, and on the same 
day 16 of them appeared at the land office and tendered their final 
proof. After the final proof papers had been made and signed by the 
applicants, but before they were accepted by the land office, the ap- 
plicants were taken into the office of Kribs' attorney, adjoining that 
of the land office, and there executed to Kribs a mortgage on the land 
described in their several applications to secure the payment of the 
sum of $600. After thèse mortgages had been executed, Kribs paid 
to the land office the purchase price of the land and the necessary fées, 
and furnished the money with which each of the applicants was paid 
the stipulated sum of $75 or $100 for making the entry. A few days 
later, and within a week, deeds were secured from ail thèse applicants 
conveying the land by Kribs' direction to John A. Willd in trust for 
the défendant Smith, which deed was delivered by Puter to Kribs, 
and Kribs thereupon paid to him the balance of the purchase price 
of the land. The same course was pursued in regard to each of the 
other anplicants when they made their final proof. The money used 
by Kribs for this purpose was furnished by Smith, and Kribs was 
acting for Smith in the transaction. 

The lands involved in case 3,319 are adjoining or in the same vicin- 
ity as the lands involved in 3,320. Soon after Kribs and perhaps Smith 
had visited that section of the country and examined the timber grow- 
ing on the government land, it became currently reported in the com- 
munity that any person located upon timber land by the défendants 
Mealey and Thompson would receive $50 for doing so. In pursuance 
of this rumor and report, the several applicants whose patents are 
involved in the suit applied to the Mealeys and Thompson to be located 
upon govei-nment land, and were so located. They were taken to 
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Roseburg- to make final proof by the Mealeys or Thompson, ail the 
expenses of the trip being paid, both attending the initial filing and 
the final proof. When the final proofs were submitted, the same 
course was pursued in the matter of the mortgage and transfer of the 
property as in 3,320, except that the deeds were niade by the appli- 
cants to Kribs in trust for Smith. The money with which to pay for 
the la,nd, the land office fées, and the stipulated stipend to the several 
applicants was Smith's money and furnished by Kribs, and the trans- 
action was for Smith's benefit. There is no direct testimony in this 
case that there was any understanding or agreement with Kribs to 
furnish themoney with which to pay for the land, and pay the several 
expenses attending the location, and the amount due the locators prior 
to the initial application, but it seems to me that the conclusion is ir- 
résistible that such was the case. Neither the Mealey brothers nor 
Thompson had any money with which to carry on this enterprise. The 
land was in the vicinity of that acquired by Smith through Puter and 
McKinley. It was practically the same character. The filings were 
made after Kribs had commenced acquiring title in that vicinity. 
Mealey was familiar with this, and had assisted Puter and McKinley 
in their enterprises. The same method was pursued in order to ac- 
quire title, and I am of the opinion that the transaction was substan- 
tially of the same character and for the same purpose. I hâve no 
doubt that Kribs, not only had knovi'ledge of the fraudulent character 
o.f the eritries^ involved in thèse cases, but was an active participant in 
c'onsummating such fraud. He was advised of the contest of the rail- 
way Company, of McKinley's arrest, and of the hearing of such con- 
test before he consuramated the dcal. In addition to this, the circum- 
stances slirrounding the transaction, the manner in which it was car- 
ried oiit, and the apparent attempt to conceal its real nature are strong 
badges of fraud, and I think no one can read this record without com- 
ing to' the conclusion that it was a fraudulent transaction to which 
Kribs wa.s a party. It niay be true that Smith, his principal, had no 
actual knowledge of such fraud, although the évidence would be more 
Satisfactory upon that point if the correspondence between him and 
Kribs and Puter concerning this transaction had not ail been destroyed 
about the time the matter was being investigated by a fédéral grand 
jury, and it was rumored or reported that Smith and Kribs were li- 
able to be indicted, and that the government was contemplating bring- 
ing a, civil suit to cancel and set aside the patents. But, whether Smith 
had actual knowledge of the fraud or not, Kribs was his agent, au- 
thorized to purchase the property, and whatever knowledge Kribs ac- 
quired is chargeable to Smith. I conclude, therefore, that Smith was 
not a bona fide purchaser for value, and without notice of the fraud, 
and cannot claim the rights of such in this suit. 

The next question is whether the décision of the Secretary of the 
Interior directing thèse claims to be passed to patent is conclusive 
in this suit. It was settled by the Suprême Court in U. S. v. Minor, 
114 U. S. 233, 5 Sup. Ct. 836, 29 L. Ed. 110, that the government has 
the same remedy to set aside a patent for land on the ground of fraud 
in procuring it as an individual would bave to annul b-is deed under 
like circumstarices, and that the décision of the Department in passing 
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the claim to patent is not conclusive when such décision was obtained 
by fraud. Now, the action of the Secretary of the Interior in direct- 
ing thèse claims to be passed to patent was based upon the reports 
of Spécial Agents and the accompanying ex parte affidavits of the 
several claimants, and Puter, McKinley, and Kribs. It was clearly 
shown on the trial that thèse affidavits were false, and did not state the 
actual facts in the case, and they were known to be such to Kribs, 
the agent and représentative of Smith. Indeed, the testimony in this 
case strongly shows that one of the spécial agents was corrupted by 
Kribs, and that the applicants were coached by him or with his knowl- 
edge and consent to make the false affidavits. He admitted upon the 
trial that his own afHdavit did not state the actual facts of the trans- 
action, but was an attempt on his part to make it appear that his con- 
nection with the matter was the mère loaning of money to the several 
applicants with which to make the final proof, and that the purchase 
of the land was an independent transaction with which he had no 
connection. Having thus induced the Secretary .of the Interior to 
pass thèse claims to patent upon false and fra.udulent testimony, with 
knowledge of its character, it certainly cannot be Successfully con- 
tended that the décision of that officer is conclusive upon the govern- 
ment. Having knowingly obtained such décision by perjury and sub- 
ornation of perjury, it cannot be relied upon as a défense. 

The next, and what I deem the most important and difficult, que s* 
tion in this case is the statute of limitations. The statute provides 
that: 

"Suits by the United States to vacate and annul patents heretofore issued 
shall ouly be brought within flve years froni the passage of this aet, and suits 
to vacate and annul patents hereafter issued shall only be brouglit within six 
years aftev the date of the Issuance of such patent." Act March 3, 1891, c. 
5.J9, 26 Stat. 1093 (U. S. Comp. St. 1901, p. 1521). 

Thèse suits_ were not commenced against thë Linn' & Lane Timber 
Company until more than six years after the date of the issuance of 
the patents. As a gênerai rule, the holder of the légal title is an in- 
dispensable party to a suit to set aside a patent (U. S. v. Winona & 
St. P. R., 67 Ked. 948, 15 C. C. A. 96; U. S. v. C. P. R. R. [C. C] 
11 Fed. 449), and the statute of limitations does not cease to run in 
his favor until he is made a party to the suit and process issued and 
placed in the hands of the marshal with the bona fide intent that it 
shall be served. Miller v. Mcintyre, 6 Pet. 61, 8 L. Ed. 320. But the 
identity of Smith and the Linn & Lane Timber Company and their 
relation to the title to the property in controversy is such that I do 
not think the rule should be applied in this case. Smith is the real 
party in interest and the bénéficiai owner of the property. The cor- 
poration was organized by him as a mère holding concern. He owned 
ail of its capital stock. He and the members of his family composed 
its board of directors, and were the officers of the corporation. In 
fact, Smith was the corporation and the corporation was Smith. The 
question of the statute of limitations should be therefore determined 
by the time the suit was commenced against Smith and the holders 
of the record title, and not against the mère holding corporation, if, 
prior to the commencement of thèse suits, Smith had conveyed or 
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caused the property to be conveyed to some natural person în trust 
for hitn, but had withheld the deeds from record and kept the matter 
secret until the six years had expired, it would hardly be contended 
that the action is barred, and no greater effect should be given to the 
organization of the corporation and the deeds to it. The suit was 
commenced against Smith when the warning order was isslied to him 
a.nd placed in the hands of the proper officer for service. U. S. v. 
Lumber Co. (C. C.) 80 Fed. 309, and 85 Fed. 827, 29 C._ C. A. 431. 
At that time the statute had not run except as to the eight patents 
issued July 9, 1903. As to them, the suit is barred, for in my judg- 
ment the statute begins to run from the date of the issuance of the 
patent, and not from the discovery of the fraud. The language of 
the statute is plain and leaves no room for construction. It says suits 
of the United States to vacate or annul patents shall only be brought 
within six years after the issuance of patent. As said by Mr. Justice 
Gilbert, in speaking for the Circuit Court of Appeals for the Ninth 
Circuit, in 85 Fed., 39 C. C. A., supra : 

'*Th«re Is no room for construction. It Is clear that Congress bas said that 
ail suits by the United States to vacate patents shall be brought within the 
perlod limited by the act." 

The object of this statute is to extinguish any right the govern- 
ment may hâve in the land and vest a perfect title in the adverse 
holder after six years from date of the patent, regardless of any mis- 
take or error in the Land Department, or the fraud or imposition 
of the patentée. U. S. v. Winona & St. P. R. R., 165 U. S. 463, 17 
Sup. Ct. 368, 41 L. Ed. 789 ; U. S. v. Chandler-Dunbar Co., 309 U. S. 
447, 38 Sup. Ct. 579, 53 L. Ed. 881. 

A point is made of the fact that subséquent to the organization of 
the corporation, and before the filing of the original bills of complaint 
in thèse suits, Smith had sold 15 shares of the capital stock and 
pledged other shares to secure payment of an indebtedness of his, 
but this does not change the status of the matter or the rights of the 
parties to thèse suits. We are not concerned at this time with the sta- 
tus of the stockholders, but with the corporation itself. It is still the 
holder of the title, and has not disposed of it to a bona fide purchaser 
for value. It is admitted that it took title charged with whatever 
infirmities existed in the hands of Smith. It is therefore in no sensé 
a bona fide purchaser or entitled to the protection of such, but is a 
mère holding corporation organized by Smith to suit his convenience 
and as a holder of the légal title for his use and benefit. Smith is a 
party to the suit, and it was commenced against him within six years 
from the date of issuance of ail the patents except those issued in 
July, 1903, and I do not think that the défendants, either the corpora- 
tion or Smith, can under thèse circunistances urge this statute as a 
ba.r to thèse suits, when it appears in the testimony that, after the 
property had been conveyed to the corporation by Smith, the deeds 
were retained by him, and the transfer not made public until after the 
statute of limitations had run. 

I am aware that the soundness of this conclusion is not free from 
doubt, but I believe it to be in accordance with equity, justice, and 
Sound reason. 
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When thèse cases were called for trial, tlie complainant made an 
application to amend the bills of complaint by alleging the value of 
the property involved, so that it might recover damages for the fraud 
in case it should be unable to obtain the primary relief prayed for in 
the bills. The ruling on this motion was reserved imtil the final dé- 
cision in the case with permission to the government to give testimony 
upon the hearing in référence to the value of the property. I am now 
of the opinion that the amendment should not be allowed. The suit 
to set aside and vacate the patents on the ground of fraud is incon- 
sistent with a claim for damages on account of such fraud. The one 
proceeds in disaffirmance of the transaction and the other in af- 
firmance of it. Again, a suit to vacate a patent is équitable in its 
nature, while a proceeding to recover damages is légal, and the two 
therefore cannot be joined in the same suit. If the government has a 
cause of action again.çt the défendants or any of them for damages 
on account of the fraud, it is a légal action, and should be brought on 
the law side of the court. 

It follows from thèse views that the complainant is entitled to the 
relief demanded, except as to the patents issued in July, 1902, and 
decrees will be entered accordingly. 



LOVELL V. H. HENTZ & CO. et al. 

(Cu-cult Court, N. D. Alabama, S. D. September 24, 1910.) 

Bankuptcy (§ 172*) — Pledges— Deliveby and Possession — Cotton Shipped 
TO Okdeb of Pledgoe— Rétention of Bill 07 Lading. 

Bankrupts sold cotton for future delivery tUrough défendants as bro- 
kers, and shortly prier to their bankruptey they arranged to make ad- 
vance shipments to défendants, on which défendants agreed to advanoe 
them a certain sum per baie. Under such arrangement bankrupts made 
a draft on défendants, attaching thereto a forged bill of lading for 200 
baies of cotton, and défendants paid the draft. Later bankrupts directed 
their agent to ship 200 baies to défendants, marked as depcrll ed in the. 
forged bill of lading. and the shipraent was made; but, in accordanee 
with the usual cu)-tom of bankrupts, the bill of lading was taken to their 
own order, with directions to notify défendants. In the flrst place such 
bill was pledged to a bank in excharge for the warehouse receipts for the 
cotton which the bank held, but was later delivered to bankrupts, who 
held it at the time of the bankruptey. Held. that the transaction by 
which bankrupts obtaincd payment of their draft on the forged bill of 
lading amounted to no more than an agreement to pledge the cotton 
called for thereln, which could ouly be made elïectlve by delivery ; that, 
the bill of lading for the cotton shipped not having been Indorsed to de- 
fendants, there was no such delivery, and the title reniained in the bank- 
rupts, and passed to their trustée in bankruptey, who was entitled to 
recover the cotton or its value from défendants. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 172.*] 

Action by William S. Lovell, trustée in bankruptey of Knight, Yan- 
cey & Co., against H. Hentz & Co. and others. On motion of plain- 
tiff for peremptory instructions. Motion granted. 

•For other cases see same topic & S numbeb lu Dec. & Am. Dlgs. 1907 to date, & RepT Indexes 
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Percy, Benners & Burr, for plaintiff. 

Phelan Beale and Daniel Partridge, Jr., for défendants. 

GRUBB, District Judge. In this case the material facts are not dis- 
puted. It is a question of what the law is applicable to that state of 
facts. Therefore it is my duty to décide the case. 

By way of explanation I want to give my view of the facts and the 
application of the law. This suit grows originally out of a transac- 
tion between Knight, Yancey & Co., and H. Hentz & Co., by which 
Hentz & Ce, as the. brokers of Knight, Yancey & Co., sold 3,000 baies 
of cotton on the Gotton Exchange for Knight, Yancey & Co. to cer- 
tain parties. It seems to me that the transaction, so far as Hentz & 
Co. and Knight, Yancey & Co. was concerned, was that of principal 
and agent, or principal and broker. While I believe the rules of ex- 
change made Hentz & Co. responsible to the purchaser for the de- 
livery of that cotton, yet, so far as the purposes of this case are con- 
cerned, I think the relation between Hentz & Co. and Knight, Yancey 
& Co. was that of broker and principal, and I do not think there was 
any agreemetit on the part of Knight, Yancey & Co. to sell Hentz & 
Co. this cotton, but that it was sold through them to other parties. 
Therefore it does not seem to me that the rights of the parties can be 
determined alone by that one transaction, the sale. Afterwards 
Knight, Yancey Co. wïred Hentz & Co., asking if they would permit 
them (Knight, Yancey & Co.) to consign cotton, some of this 2,000 
baies, in advance of the time fixed by the sale for its delivery — dur- 
ing the month of May — and if they consigned cotton under that ar- 
rangement how much Hentz & Co. would advance them on that cot- 
ton. Thereupon Hentz & Co. replied that they would permit them to 
consign the cotton and advance them $65 a baie, which I believe was 
$5 less than the market price. In pursuance of that arrangement, 
Knight, Yancey & Co. drew a draft on Hentz & Co. for $14,000, which 
is, I believe, more than $65 a baie; but anyway, in pursuance of the 
arrangement, they drew that draft, with a forged bill of lading at- 
tachée! calling for 200 baies of cotton. That was donc under the au- 
thority Hentz & Co. had given them to consign the cotton to them as 
their brokers, they agreeing to make certain advances on that cotton. 
Upon receipt of the draft in New York, with the supposed bill of 
lading attached, it was paid by Hentz & Co. Thereby they made the 
advance of $14,000 on supposedly 200 baies of cotton marked "P 
OL." 

As a matter of f act, the bill of lading was forged, and there was 
no cotton represented by it. Not only did the railroad in fact not 
receive the cotton, but the railroad agent did not exécute the bill of 
lading. However, in my judgment, that constituted an agreement on 
the part of Knight, Yancey & Co. to secure an advance by the pledge 
of 200 baies of cotton. It was not a pledge, because the bill of lading 
was not genuine, and it was necessary for the completion of the pledge 
for it to bê genuine. It was, however, as I say, in my judgment, an 
agreement to give a pledge. It was of no validity as to third parties 
until the pledge was delivered to Hentz & Co. An agreement to 
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pledge gîves no spécifie lien on any property. You cannot hâve a 
pledge on ail the cotton owned by Knight, Yancey & Co., without 
designating some particular baies. There is no claim that at the time 
the draft was paid Knight, Yancey & Co. had 200 baies marked "P 
O L,." In fact, it was marked a month or more afterwards. You can- 
not hâve a lien on a floating lot of property. You hâve to identify the 
property. Therefore the agreement to pledge was not valid to give 
Hentz & Co. any right in any particular property without delivery. 
It only gave them a right as a gênerai creditor against Knight, Yancey 
& Co. for the $14,000, It could, however, be made effectuai by the 
subséquent delivery to or appropriation to Hentz & Co. of the 200 
baies of cotton marked "P O L," if that was donc before the rights 
of third parties intervened to the same cotton. In other words, it 
would be compétent to complète the pledge by Knight, Yancey & Co. 
afterwards shipping 200 baies marked "P O L" to Hentz & Co., and 
that could be done any time before the rights of third parties inter- 
vened as to that 800 baies of cotton. 

If, before there was any appropriation of the cotton in that sensé, a 
creditor had stepped in and attached the cotton, his right would hâve 
corne ahead of the rights of Hentz & Co., if at that time there had 
been no such appropriation of the 200 baies. The law gives the effect 
of an attachment to the filing of the pétition in bankruptcy. Such fil- 
ing puts ail the property of the bankrupt in the custody of the bank- 
rupt court; only, instead of being for the benefit of the attaching 
creditor only, it is for the benefit of ail creditors. Therefore the time 
to détermine whether there was an appropriation of the cotton to 
Hentz & Co. is the time of the filing of the pétition in bankruptcy. 
That was April 20, 1910. In order, therefore, for Hentz & Co. to 
avail of their agreement with Knight, Yancey &: Co. to pledge this 
200 baies of cotton, it must appear in this case that after March 
29th, when the draft was drawn, and before April 20th, when the pé- 
tition in bankruptcy was filed, Knight, Yancey & Co. appropriated 200 
baies of cotton to fulfill their obligation under that fraudulent bill of 
lading. If Knight, Yancey & Co., before the filing of the pétition in 
bankruptcy, had appropriated this cotton, 200 baies in controversy, to 
their obligation under this fraudulent bill of lading, then the trustée 
in bankruptcy would not hâve title to the property. On the other 
hand, if there was no appropriation of this 200 baies, up to the time 
of the filing of the pétition in bankruptcy, by Knight, Yancey & Co. 
to Hentz & Co. to meet their obligation under the forged bill of lad- 
ing given to Hentz & Co., then the trustée would hâve title to the prop- 
erty, and hâve the right to recover the proceeds of its sale in this case. 
Therefore the question is whether there was an appropriation by 
Knight, Yancey & Co. to Hentz & Co. of this 200 baies of cotton 
marked "P O L" which is in controversy in this case, before the filing 
of the bankrupt proceedings. 

My judgment is that the transaction was in the nature of an agree- 
ment to pledge, and in that case possession would be required to be 
delivered by Knight, Yancey & Co. to Hentz & Co. in order to make 
the appropriation. But if the transaction created a lien that did not 
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require for its validity possession to be in the lienee, there must still 
hâve been an appropriation or a séparation of some cotton, and a dés- 
ignation of that cotton in some way, as being applied by Knight, Yan- 
cey & Co. under the forged bill of lading. There must be évidence 
to show that was done, in order to show appropriation as defîned by 
law. I think it wonld be sufficient to meet that view of the law, if 
there was évidence tending to show that the bankrupts had marked 
the cotton "P O L," and separated it from other cotton; possibly if 
they had marked without separating it. If they had so identiiîed 200 
baies of cotton and marked it by mark, so as to indicate their intention 
to appropriate it under this forged bill of lading, then that would 
hâve been sufficient ; and if the transaction had stopped with the mère 
marking it would hâve been an appropriation. So, if they had shipped 
the cotton on a straight bill of lading, consigning it to Hentz & Co.,. 
at any time before the pétition in bankruptcy was filed, and put it in 
the possession of the carrier under such bill of lading, that would 
hâve been an appropriation to Hentz & Co., and they would hâve had 
a superior claim to the trustée. Or, if they had delivered it to the 
Southern Railroad, telling it they had an outstanding bill of lading, 
dated March 20th, that the railroad had no cotton to cover that bill 
of lading, and that they were delivering this cotton to cover it, that 
would hâve been an appropriation of the cotton to Hentz & Co. to 
cover the forged bill of lading, and would hâve given Hentz & Co. 
a superior title to the trustée in bankruptcy. 

The character of the transaction is to be governed by the intention 
of Knight, Yancey & Ce, as evidenced by their acts; that is, their 
executed intention, shown by their acts — not what Mr. Knight might 
hâve had in his mind, not disclosed by his outward acts, but his inten- 
tion as gathered from the transaction. Now, what was the transac- 
tion by which the Southern Railroad Company got possession of this 
200 baies of cotton on or about April 14th? It bey^an with the instruc- 
tions from Mr. Knight to Bailey to téléphone Patterson at Selmi to 
ship immediately, or as soon as possible, 200 baies of cotton marked 
"P O L" to Hentz & Co. In view of the practice and course of busi- 
ness of Kn'-ght, Yai^cey & Co., that meant to ship 200 baies, marked 
"P O L" to the order of Knight, Yancey & Co., notify Hentz & Co. ; 
for t''e évidence is that the practice was universal on the part of 
Knight, Yancey & Co. to sliip ail their cotton "shipner's order notify." 
Now, when Mr. Knight tokl Bniley, and Bailey telephoned Patterson, 
to ship 200 baies marked "P O L" to Plentz & Co., in view of this 
course of business, it was a direction to ship, not to Plentz & Co., but 
to the order of the shipper, Knight, Yancey & Co., notify Hentz & Co., 
the order to be indorsed thereafter on the bill of lading by Knight, 
Yancey & Co. and transmitted to Hentz & Co. And it is clear, from 
the testimony, that when Mr. Knight told Bailey to tell Patterson to 
ship it immediately, or as soon as possible, he had in contemplation 
that it could not be shipped until the firm got that much free cotton at 
Selma. 

The testimony of Frazer, représentative of Hentz & Co., taken by 
déposition, shows that, when he asked Knight for the bills of lading 
at Selma, Knight told him he did not know whether he could get them 
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or not, because they might be in the bank. That makes it very clear to 
me he must hâve contemplated just the use that Mr. Patterson made of 
this bill of lading, even after having instructed Patterson to ship the 
cotton immediately to Hentz & Co. I do not think there is any viola- 
tion of instructions shown by Patterson, in his treatment of this cot- 
ton, after having received thèse instructions from Knight; but, even 
had there been, I think the transaction would be governed by what 
was actually donc by Patterson. Now, what did he do? When he 
got the instructions he went to the bank, which held the cotton ware- 
house receipts in pledge for money borrowed by Knight, Yancey & 
Co., got them, and carried them to the compress company, and had 
200 baies of cotton marked up "P O L" and delivered to the railroad 
•Company, obtained bill of lading from the railroad company to the or- 
der of Knight, Yancey & Co. — not Hentz & Co. — and took that bill 
of lading and repledged it to the bank in lieu of the cotton warehouse 
receipts which he had taken out. That was not an appropriation of 
that SOO baies of cotton to Hentz & Co. The bank undoubtedly would 
hâve a good title to the cotton as long as they retained the bill of lad- 
ing. If that be true, it must be on the idea that Kniîjht, Yancey & 
Co. retained control and disposition of that cotton. So long as the 
Selma bank held this bill of lading, it is clear to me there was no ap- 
propriation of that cotton by Knight, Yancey & Co. to Hentz & Co. 
This cotton was released, however, by the bank before the pétition in 
bankruptcy was fîled. How many days before it does not appear — 
probably only one day ; and the bill of lading then went back into the 
possession of Mr. Patterson, as the agent of Knight, Yancey & Co. 
Patterson retained possession until the pétition in bankruptcy was 
filed, and the bill of lading was delivered by him to the receiver in bank- 
ruptcy. Had there been no évidence as to what the contemplated use 
of that bill of lading was, after it was released by the bank to Patter- 
son, I think his rétention of the bill of lading would show that the cot- 
ton represented by the bill of lading continued to be within the power 
and disposition of Knight, Yancey & Co. The cotton was with the 
Southern Railroad. The railroad is always the agent of either the 
consignor or consignée. In this case Knia:ht, Yancey & Co. was both 
the consignor and consignée. Therefore the possession of the railroad 
was the possession of Knight, Yancey & Co. Not only that, but 
Knight, Yancey & Co., so long as they retained the bill of lading, had 
the risjht to strike out the blank indorsement and bave the cotton de- 
livered to them. Hentz & Co. had no légal right to control the move- 
ment of the cotton or its delivery at any time while the bill of lad- 
ing remained in the possession of Knight, Yancey & Co. Had they 
transmitted the bill of lading indorsed in blank, to Hentz & Co., a 
différent question would hâve arisen. That would hâve been author- 
ity for Hentz & Co. to go and get the cotton, and the railroad would 
bave become the agent of Hentz & Co ; the possession in the railroad 
thereby being changed from that of Knight, Yancey & Co. to that of 
Hentz & Co. But that was never donc up to the time the pétition was 
filed. 

Then, in addition to this, it was contemplated that that bill of lad- 
ing would be used again by the bankrupt, because Patterson says the 
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practice was, in ail cases, to transmit the bill of lading from Seîma to 
Knight, Yancey & Co., at Decatur. In other words, what he would 
hâve donc with the bill of lading-, had he carried ont the intention of 
Knight, to eventually let Hentz & Co. get the cotton, would hâve beeu 
to deposit that bill of lading in the Selma bank, with draft attached 
on Knight, Yancey & Co., at Decatur, and the bank, in Selma, 
would hâve given the account of Knight, Yancey & Co., at Selma, 
crédit for that draft. When it reached Decatur, had this bankruptcy 
not intervened, Knight would hâve taken up the draft and thereby 
secured the bill of lading, and while in ordinary cases he would hâve 
drawn on Hentz & Co. with the genuine bill of lading attached, in this 
case, as he had already cashed the draft, he would not hâve drawn 
any draft, but would hâve suppressed the bill of lading. However, 
until Knight got possession of it by that means, the bill of lading- was 
a thing having vitality. If it had been used in the way contemplated, 
to get the cotton to Hentz & Co., yet before it ever got into the hands 
of Hentz & Co. it was contemplated it was to be negotiated by the 
bankrupt by putting it in the bank at Selma and drawing on Knight, 
Yancey & Co., at Decatur, with that attached. Therefore it seems to 
me that, until the bill of lading reached Knight's hands and was sup- 
pressed, it cannot be said it effected any appropriation of this cotton 
to Hentz & Co., because the use contemplated by the bankrupts up to 
that time shows that they retained authority to dispose of the property 
and sell it, or do what they pleased with it. It is inconsistent with the 
idea they had appropriated it to Hentz & Co., because it is clear they 
had retained the right to do what they pleased with it up to that time. 
If it had been delivered to Knight before the pétition in bankruptcy 
was filed, and he had suppressed it, then it seems to me it might hâve 
been considered an appropriation of the cotton represented by it. If 
that case had ever arisen, it was not intended that Hentz & Co. would 
ever get the cotton on the genuine bill of lading at ail. Knight intend- 
ed to keep that out of sight, on the idea that, after the cotton had been 
delivered to the railroad company, it would in the course of the busi- 
ness be delivered to Hentz & Co. on the forged bill of lading — in other 
words, the forged bill of lading would hâve gone through as a genu- 
ine one. At the time the pétition in bankruptcy was filed, if Knight 
had actually taken up at the Decatur bank the draft with this genuine 
bill of lading attached to it, and suppressed the genuine bill of lading, 
I think it would be a fair inference that he did that with the intention 
to effect an appropriation of the cotton to Hentz & Co. under the 
forged bill of lading; but I cannot see how that could be true so long 
as the genuine bill of lading was outstanding, and was being used on 
the idea that the bankrupts controlled the cotton represented by it. I 
cannot see how it can be reconciled that they appropriated the cotton to 
Hentz & Co. — which means they parted with ownership and control — ■ 
with the fact that they kept the bill of lading, which gave them the 
right to ownership and control, and exercised that légal right by dis- 
posing of the cotton to the Selma bank, and in the course of business 
would hâve disposed of it again to the Decatur bank, in order to get 
it to Knight. For that reason it seems to me that the title to the cot- 
ton, at the time the pétition in bankruptcy was filed, was in Knight, 
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Yancey & Co. If that is true, it is vested in the trustée in bankruptcy, 
and, while Hentz & Co. hâve a claim against them for being defrauded 
on this draft, they hâve just such a claim as unsecured creditors hâve, 
because the right never passed to this particular lot of cotton, the 200 
baies marked "P O L." 

I hâve said, in the course of my remarks in this case, that the mark- 
ing of the cotton "P O L" might in and of itself be sufficient to ap- 
propriate it to Hentz & Co. That would be true, if that was the entire 
transaction. But in this case it was not the entire transaction. The 
transaction commenced with the instructions given by Knight to Bai- 
ley, and ended with the disposition of the bill of lading at the time of 
the filing of the pétition in bankruptcy. The marking was a part of 
that transaction, and only a part of it. In getting at the légal effect 
of the transaction, you do not consider one part only and discard the 
rest. Taking it ail together, the légal efïect was not to give owner- 
ship to Hentz & Co., but to retain ownership in the bankrupts. For 
thèse reasons, it seems to me that the plaintiff is entitled to recover in 
this case, as trustée of Knight, Yancey & Co., the bankrupts. And 
while Hentz & Co. bave a claim against Knight, Yancey & Co., on the 
draft, it is not a claim that attaches to this 800 baies of cotton, or gives 
them any better right in the proceeds of this 200 baies of cotton, than 
other unsecured creditors hâve, because there never was a time, before 
the pétition in bankruptcy was filed, when it could be said that this 
cotton was appropriated by Knight, Yancey & Co. to the payment of 
their obligation to Hentz & Co. under the forged bill of lading. 

The court charges the jury that, if they believe the évidence, they 
must find a verdict for the plaintiff, and the form of the verdict will 
be, "We, the jury, find for the plaintiff in the sum of $15,136.16," one 
of their number to sign it as foreman. 



T7NTTED STATES v. FIVE BOXES OF ASAFŒTTBA. 

(District Court, E. D. Pennsylvanla. September 19, 1910.) 

No. 7. 

I. Druggists (§ 2*)— PtJKE Food and Drug Act — Offenses. 

Pure Food and Drug Act (Act Coiik. .Tune 30, 1006, c. 3915, 34 Stat 76S 
[U. S. Comp. St. Siipp. 1909, p. 11S8]) § 2, provides tliat the introduction 
Into any state from any other state of any drug whicli is adulterated or 
misbranded is prohibited. and any person who shall ship or receive and, 
havlng so received, shall deliver, or oft'er to deliver, in original unbroken 
packages, for pay or otherwise, to any other person, any such article so 
adulterated or inisbranded. shall be guilty of a mlsdemeanor. Held, that 
the mère receipt of an adulterated or misbranded drug did not con- 
stitute an offense, where claimants had not delivered, or ofCered to de- 
liver, the drug in unbroken packages; claimants having i-etained the pack- 
ages In their possession, opeued and tested them. and caused the stand- 
ard of strength, quality, and purity to be plainly stamped on the con- 
tainers prier to seizure. 

[Ed. Note. — For other cases, see Druggists, Dec. Dig. § 2.*] 

♦l'or other cases see same topic & S numeee in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
181 F.— 3Q 
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2. DKnoGisTS (§ 11*) — Pure Food and Drug Act — Construction — Fob- 

EEITUBE. 

Pure Food and Drug Act, § 2, makes it a misdeineanor for any persoE 
having received adulterated or mlsbranded drugs from another state to 
ship the same from one state to another or to deliver the same in un- 
broken packages for pay or otherwise, or oft'er to deliver the same to 
another person so adulterated or misbranded, and section 10 déclares 
that such articles shall be liable to seizure and forfeiture when in the 
course of heing transported from state to state, or when having been 
transportée! they remain unloaded, or unsold. or in the original packages. 
Hcld, that such sections were independent of each other, and hence it is 
not essential to the forfeiture of adulterated or misbranded drugs, under 
sectiou 10, that the owner shall hâve been gullty of violating section 2. 

[Ed. Note. — l'or other cases, see Druggists, Dec. Dig. § 11.*] 

8. Commerce (§ 41*) — Interstate Commeece — Régulation — Obiginal Pack- 
ages. 

Pure Food and Brng Act, § 10, provides that any drug that is adulter- 
ated or misbranded wlthin the meaning of the act. and is heing trans- 
ported from one state to another for sale, or having been transported re- 
mains unloaded, or unsold, or in the original packages, shall be subject 
to forfeiture. Held, that where, after an adulterated or misbranded 
drug had lieen transported in Interstate caramerce and received by the 
consignée who was the owner, the packages were opened and samples 
taken that the strength, quality, and purity might be tested, such sam- 
pling did not constitute a breaking of the original packages. 

[Ed. Note. — P'or other cases, see Commerce, Dec. Dig. | 41.*] 

4. Druggists (§ 11*)— Pure Food and Dbug Act — Fobiwtubes — "Adulter- 
ated." 

Pure Food and Drug Act, § 7, provides that drugs shalï be deemed 
adulterated when they dlffer from the standard of strength. quality, or 
purity as determined by the test prescrlhed in the United States Phar- 
macojxpia or National Formulary ottieial at the time of investigation, 
and that no drug shall be deemed adulterated if the standard of strength, 
quality, or purity be plainly stated on the container, altbough the stand- 
ard may differ from the test. Section 10 déclares that any drug that is 
adulterated or misbranded and is being transported from one state to 
another for sale, or having been transported remains unsold, or in the 
original or unbroken packages, shall he liable to condemnation in any 
District Court of the United States and condpmned. Held, that a drug 
Is not adulterated or misbranded so aa to be sub.iect to condemnation uu- 
less adulterated or misbranded at tlie time of seizure, and hence, where 
asnffPtida below the prescribed test and misbranded was received by 
claimants in Interstate commerce and tested and correctly branded be- 
fore seizure, It was not subject to forfeiture. 

[Ed. Note.— For other cases, see Druggists, Dec. Dig. § 11.* 

For other définitions, see Words and Phrases, vol. 1, pp. 210-212.] 

Libel by the United States against Five Boxes of Asafœtida. Dis- 
missed. 

Jasper Yeates Brinton, for the United States. 
J âmes Collins Jones, for respondent. 

HOULAND, District Judge. This libel is filed by the government 
tinder the provisions of the act of June 30, 1906, for the purpose of 
effecting the condemnation of five boxes of asafœtida, v^hich it is 
alleged were adulterated within the meaning of this act of Congress. 
An attachment was issued and the drug seized by the government, 

'For oibei cases see eame topic & i numbea in Dec. & Am. uigs. 1907 to date, & Rep'r Indexes 
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after which a daim was made by Smith, Kline & French Company, in 
whose possession the asafœtida was found, and an answer duly filed 
by them, in which the claimants urge that the libel be dismissed and 
that the drug seized under the attachment be returned to them. 

F'rom the Hbel and answer, upon which the case was argued, we 
gather the following undisputed material facts : 

On the 3d day of May, 1910, T. M. Curtius, of the city of New York 
and State of New York, shipped via Clyde Steamship Company, a 
common carrier, five boxes of asafœtida to Smith, Kline & BVench 
Company, of the city of Philadelphia, in the state of Pennsylvania, 
for which, at the time, the latter paid Curtius in full and received the 
asafœtida in their possession, at their place of business. No. 429 Arch 
Street, in this city. "Being a drug sold under a recognized name in 
the United States Pharmacopœia," it was adulterated within the mean- 
ing of the act of Congress at the time of transportation, in that it dif- 
fered from the strength, quality, and purity as determined in the test 
laid down in the United States Pharmacopœia officiai at the time of 
the investigation, in this: That the standard of strength, quality, and 
purity determined by the test required that not less than 50 per cent, 
of the asafœtida should dissolve in alcohol, and, when incinerated, the 
said alcohol should yield not more than 15 per cent, of ash; whereas, 
less than 50 per cent, of the asafœtida contained in thèse five boxes was 
soluble in alcohol, and when incinerated yielded more than 15 per cent, 
of ash. 

The claimants, immediately after the receipt of this asafœtida and 
before the service of the attachment, opened the packages and took 
therefrom sufïicient for the purposes of examination, and caused the 
standard of strength, quality, and purity to be plainly stamped upon 
the containers, as required by the seventh section of the pure food act, 
and ail the containers were so marked at the time of the service of the 
attachment. Smith, Kline & French Company, in whose possession 
the drug was found, were the owners thereof, having paid the full 
purchase price before the service of the attachment ; but after its re- 
ceipt they had never delivered it in original and unbroken packages 
for pay, or otherwise, or ofïered to deliver it to any other person be- 
fore the containers were duly marked as required by the act. 

Upon thèse facts the claimants urge that the libel should be dis- 
missed, for the reasons : (1) That no forfeiture could be had under 
section 10 because under section 2 the facts in this case would not sup- 
port a criminal prosecution against the claimants; (2) that the taking 
of samples operated to remove the merchandise from the provision of 
the act as "original packages" ; and (3) that the proper labeling of 
the packages before seizure relieved them from liability to forfeiture 
under the terms of section 10. 

The provisions of the act upon which the government relies to en- 
force its claim for forfeiture of this merchandise, upon the facts as 
above stated, are as foUows: 

In section 2 it is provided that the introduction into any state from 
any other state of any article of drug which is adulterated or mis- 
branded within the meaning of this act is hereby prohibited, and any 
person who shall ship or deliver for shipment from any state to any 
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other state, or shall receive in any state from any other state, and, hav- 
ing so received, shall deliver, in original unbroken packages, for pay 
or otherwise, or offer to deliver to any other person, any such article 
so adiilterated or misbranded within the meaning of the act, shall be 
guilty of a misdemeanor. 
Section 7 provides: 

"First*. If, when a drug Is sold under or by a name recognlzed In the 
United States Pharmacopœia or National Formulary, it dlffers from the 
standard of strength, quality, or purity, as determined by the test laid down 
In the United States Pharmacopœia or National Formulary officiai at the 
time of investigation: Provided, that no drug deflned in the United States 
Pharmacopœia or National Formulary shall be deemed to be adulterated un- 
der this provision if the standard of strength, quality, or purity be plalnly 
stated upon the bottle, box, or other œntainer thereof although the stand- 
ard may diffier from that determined by the test laid down in the United 
States Pharmacopœia or National Formulary." 

And section 10 provides that any article of drug that is adulterated 
or misbranded within the meaning of this act, and is being transported 
from one state to another for sale, or, having been transported, remains 
unloaded, unsold, or in original or unbroken packages, shall be liable 
to be proceeded against in any District Court of the United States 
vi'ithin the district vi^here the same is found, and seized for confiscation ' 
by a process of libel for condemnation. 

It is obvions that the claimants could not be convicted of a misde- 
meanor, as section 2 requires not only that they should hâve received 
the adulterated or misbranded drugs from another state, which they 
hâve done in this case, but the section further requires that, after hav- 
ing so received it, they deliver it in unbroken packages, for pay or 
otherwise, or otïer to deliver it to another person so adulterated or 
misbranded within the meaning of the act, which they hâve not done. 
They hâve received it from another state, but they neither delivered nor 
offered to deliver it, for pay or otherwise, in the unbroken packages. 

It is urged that, by reason of the fact that a criminal prosecution 
could not be sustained against them, no forfeiture can be had under 
section 10. We do not consider this contention sound, because section 
2 and section 10 are not at ail interdependent. The misdemeanor de- 
nounced in section 2 is entirely distinct and independent of the grounds 
of forfeiture in section 10. Congress has clearly defined in section 3 
what acts or omissions shall constitute a misdemeanor with regard to 
adulterated or misbranded articles of food or drug, and, in order to 
ascertain whether or not any person is guilty of having violated the 
provisions of this section, it is not at ail necessary to refer to section 
10, as section 2, as to what shall be deemed a misdemeanor, is com- 
plète within itself. 

As to adulterated articles, it is a misdemeanor (1) to ship from one 
state to another ; (2) to receive and deliver, or offer to deliver the same 
for pay, in unbroken packages. Such articles are liable to seizure and 
forfeiture under section 10 : (1) When in the course of being trans- 
ported from state to state; (2) when, having been transported, they re- 
main (a) unloaded, or (b) unsold, or (c) in the original packages. 

It will be seen that section 10 fully and completely defines the con- 
ditions under which such articles are liable to seizure and forfeiture. 
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There is no référence to or dependence upon the misdemeanor defined 
in section 2, and it is unimportant, as far as the forfeiture proceedings 
are concerned, whether or net any person could be convicted under sec- 
tion 2. Congress has defined fully in section 10 when and under what 
circumstances the article of food or drug shall be forfeited without 
référence to the guilt of the owner under section 2. Under the com- 
mon law, the offender's right vvas not divested upon forfeiture pro- 
ceedings until conviction, but this doctrine never vvas applied to sei- 
zures and forfeitures created by statute in rem for violations of the 
revenue law of the government. The thing there is primarily consid- 
ered the offender, or rather, the offense was attached primarily to the 
thing, and this whether the offense was malum prohibitum or malum in 
se. It therefore follows that when the thing is inculpated under an in 
rem statutory provision it may be forfeited, although the act which 
caused the forfeiture was not authorized or donc by or with the con- 
sent or knowledge of the owner. Dobbins v. United States, 96 U. S. 
395, 24 h. Ed. 637, 19 Cyc. 1357. 

The purpose of this act is to conserve the public health by prevent- 
ing Interstate commerce in poisonous or deleterious food and drugs, 
and, in order that this may be effected, it is not only made a misde- 
meanor under the act, but the article of food or drug adulterated or 
misbranded is declared to be forfeited as an offending thing which 
threatens the health of the citizen and therefore subject to seizure with- 
out regard to the acts or knowledge of the owners or claimants. 

Neither do we think that the taking of samples operated to remove 
the marchandise from the provision of the statute as original pack- 
ages. There is no exact and comprehensive définition of the term 
"original package." The cases heretofore considered involving this 
question hâve been disposed of by the application not of a précise défi- 
nition, but of certain broad gênerai principles to the précise and partic- 
ular facts. 

An extract from the opinion of the Suprême Court in Brown v. 
Maryland, 25 U. S. 419, 6 L. Ed. 678, is probably the nearest guide 
we may hâve as to what may be considered an original package : 

"It is suffieient for the présent to say, iienerally, that, wlicn the importer 
has so acted upon the thing importée! that it has become incorporated and 
mixed iip with the mass of property in the coiintry, it has, perhaps, lost its 
dlstinctive character as an import, and has become subject to the taxing 
power of tlie state." 

In the case at bar, the claimants, upon receipt of thèse packages of 
asafœtida, merely took samples therefrom for the purpose of exam- 
ination, and in order that they might comply with the provisions of the 
act in regard to causing the standard of strength, quality, and purity 
to be plainly stamped upon the containers. This could not be consid- 
ered to hâve destroyed the commercial form, and obviously did not 
operate to "incorporate" the same with the gênerai property of this 
State. 

A substantially similar question was presented to the Suprême Court 
of lowa in 1895, in the case of Wind v. lier & Co., 93 lowa, 316, 61 
N. W. 1001, 27 E. R. A. 219, in which case the bungs in certain bar- 
rels of liquor were drawn for the purpose of testing the contents, be- 
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fore accepting the same by the purchaser, and tlie question was wlietlier 
it was still to be regarded as interstate commerce. Upon this point the 
court said: 

"The question yet remalns : Did the drawing of the bung lu the barrels 
in which the llquors were shipped Into the state hâve the effieot claimed for 
it by the appellant? We thlnlî not. The barrel was opened in order that 
a small quantity niight be talcen from It and tested — not used — in order to 
détermine whether the liquors would be returned or not. We do not think 
that the inspecting or testing of an imported article to détermine whether 
it shall be returned has the efCect to make it a part of the gênerai mass 
of property in the state." 

This conclusion is supported by the décision in two well considered 
fédéral cases. 

The first case (United States v. Fox, Fed. Cas. No. 15,155), decided 
in 1869, was a suit by the United States under the internai revenue 
act of July 13, 1866 (14 Stat. 144), to recover the penalties therein pre- 
scribed for the sale of perfumery without affixing a proper stamp 
thereon. A proviso in the act prescribed that, when imported per- 
fumery was sold in the original and unbroken package in which the 
bottle or other inclosure was packed by the manufacturer, the person 
so selling should not be liable to the aforesaid penalty. 

Fox sold one small wooden box containing twelve ll^-ounce bottles 
of hair oil and a similar but larger box containing twelve bottles of 
pomade. He opened both boxes, so that the purchaser might examine 
the contents. The top of the smaller box was put on again before 
delivery without change of the contents. In the larger box, containing 
the pomade. Fox, at the request of the purchaser, substituted three 
smaller bottles taken from the shelf of the store, and nailed up the 
box. In respect to the smaller box of oil the court said : 

"Although the top of this box was taken oflf by the défendant. Fox, It 
was only for the purpose of enabling the witness Qulvey to ascertain the 
kind and quallty of Its contents, and before the sale and delivery to hlm 
it was put on again. wlth the contents unchanged In kind or quantity. Un- 
der thèse clreumstances the défendant must be considered as sellhig an un- 
broken package, the contents of which were not then required to be stamped." 

But as to the sale of the box of pomade the court said : 

"The package was opened. ard, three bottles being taken ont of it, it was 
sold with only the remaining nine bottles in it. This was a broken package, 
and so the court instructed the jury." 

The verdict of the jury in favor of the défendant. Fox, was set 
aside on motion of the United States, upon the ground that the pack- 
age of pomade was not an original package ; the court holding: 

"Goods are sold 'in original and unbroken package' wlthin the meaning 
of the act of July 13, 1866 (14 Stat. 144), although the package is opened 
for inspection, if closed again before delivery without the contents being 
changea." 

In the other case (In re McAllister [C. C] 51 Fed. 283, decided in 
1893), the facts were thèse : Two men, emissaries of a butter dealer 
in Baltimore, went to the store of McAllister, a dealer in oleomar- 
garine, and sought to buy butter. McAllister stated that he had none, 
but could supply oleomargarine. They requested him to remove the 
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lid from the tub of oleomargarine that they might look at it. He did 
so, stating that lie could not sell less than ten pounds, as it reached 
him in the tub from Chicago. They purchased the tub and forthvvith 
informed on him. He was duly tried in the state court and convicted. 
The State Court of Appeals affirmed the conviction, and McAllister ap- 
plied to the Circuit Court of the United States for a writ of habeas 
corpus, on the ground that the sale of the tub of oleomargarine was a 
sale of an original package and beyond the power of the state to pro- 
hibit, which it sought to do in. an act of the Législature. The court 
granted the writ and announced the proposition of law involved, in the 
following syllabus to the r-ase: 

"Removins the lid of an original package of olcomarfî-arine, so tlmt a 
prospective buyer may examine ils contents Is not sucU a breaking of the 
package as will destroy itis original character." 

In reaching the above conclusion the court said : 

"It is argued that the taking the lid from the tub contair''--<i; tliis oleo- 
margarine was a hreaking of the paclcage so as to destroy its original char- 
acter. This in no sensé did it do. The goods had in no way become com- 
mingled with his property or the gênerai property of the state. ïa>\v v. Aus- 
tin, 13 Wall. 29, 20 L. Ed. 517. Any one calling for oleomargarine with 
an honest purpose wonld hâve purchased this package as an original one. 
even if he knew it had had its lid lifted ofC once to see whether or not it 
held another substance than it purported to hold. The laws of the United 
States recognize oleomargarine as a merchantable article, l'^'lng such, vvliile 
a state may perhai>s regulate its sale, it cannot prohibit its importation. The 
statute in question does this, and is unconstitutiona), and In this respect void. 
The petitioner is discharged." 

In the light of the foregoing adjudications, it cannot be held that the 
raere taking of a sample from the original package for the purpose of 
examination and for the purpose of complying with the act to plainly 
state upon the container the standard of strength, quality, and purity 
of the drug was a breaking up of the original package and operated to 
incorporate the same in the gênerai property of the state. The original 
character of the package was not, for the reasons stated by the claim- 
ants, destroyed. 

The third défense interposed by the claimants, that the proper la- 
beling of the packages before seizure relieved them from liability to 
forfeiture under the terms of section 10, mu.st be regarded as more 
substantial and as a good ground for dismissing the libel. Under this 
in rem statutory forfeiture procédure of section 10, the article of drug 
itself is the thing inculpated, and it must be adulterated or misbranded 
within the meaning of the act at the time the government seizes it. 
It was not adulterated when seized, but branded as required by law. 
It is not sufïrcient that it was adulterated when it was being trans- 
ported from one state to another and liable to forfeiture at that time. 
It was not then seized, and there is no language of the act to authorize 
seizure for any past ofifending condition of the drug. A drug that 
"is" adulterated or misbranded (is the language used) and "is" being 
transported from one state to another for sale shall be liable, etc. A 
drug, which, "having been transported, remains unloaded, unsold, or 
in original unbroken packages," shall it be liable to forfeiture for some 
previous irregularity, if not adulterated or misbranded at the time of 
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seizure ? It is not so stated in the act. There is no seizure, of a drng 
that "was" adulterated authorized. Having been transported and re- 
maining unloaded, unsold, or in the original unbroken packages, it 
can only be forfeited when it "is" adulterated and misbranded when 
seized. 

Thèse boxes of asafœtida when seized by the governinent were not 
adulterated within the meaning of the act. It is true they "had been 
transported" (from one state to another for sale) and "remained in 
the original unbroken packages at the time the government seized 
them" ; but they were not adulterated. 

Under section 7 this asafœtida was adulterated only in case its stand- 
ard of strength, quality, and purity was not plainly stamped upon the 
containers, but if so marked it was not adulterated. The liability to 
forfeiture of the drug, therefore, would dépend upon whether or not 
the containers were so marked at the time the government seized them. 
They were so marked and not liable to seizure. 

The containers having been branded according to the requirements 
of the act at the time of seizure, there is no valid ground for forfeiture, 
and the libel in this case is dismissed, and the government is directed 
to return to the claimants the five boxes of asafœtida seized under the 
attàchment. 



UNITED STATES v. NINE BOXES OF ASAFŒTIDA. 

(District Court, E. D. Pennsylvania. September 19, 1910.) 

No. 8. 

Libel by the United States for tlie condemnation of nine boxes of asafœtida. 
Dismissed. 

Jasper Yeates Brinton, for tlie United States. 
James Collins Jones, for respondent. 

HOLiLAND, District Judge. Tlie facts In this case are substantially the 
same as those upon which the case of United States of America v. Five Boxes 
of Asafœtida (No. 7 of 1910) 181 Fed. 561, was determlned. 

For the reasons stated in the opinion filed in that case, the libel in this 
case is dismissed, and the government is directed to return to the claimants 
the nine boxes of asafœtida seized under the attàchment. 



THE RIOHMOND. 

(District Court, D. Massachusetts. February 18, 1909.) 

No. 129. 

1. SaLVAGB (§ 30*) lÎESCUE OP GlîOUNDED VESSEt AmOUNT OF COMPENSA- 
TION. 

The Steel tug Richmond, 135 feet long and worth before her injury 
$54,000, grounded in a fog on the breakvvater at Rockport, Slass., at the 
extremity of Cape Ann, where she was fully exposed to the seas. The top 
of the breakwater was of loose rocks 40 to 50 feet wide and about ereu 
with the surf ace at low tlde. The Richmond jtassed over until the break- 

•For other cases se6 same topic & § numbee in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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vf.iter was about Trader hfir eenter, leaving both lier bow and stern with- 
out support at low tide. She was towed off at tlie next liigli tide by th<i 
tug Enterprise, but in tlie nieantijne sufl'ered injurj-. to repair wliich cost 
S3,134, and there was sreat danger of furtlier Injury If slie remained 
over anotber low tide. TUere was but one other vessel that could bave 
reacbed her in timo to prevent her so remaiiiing. The actual pulling by 
the Enterprise occupied but about 15 or 20 minutes, and she went to the 
Eichmond in the night from the port where she wiis lying and was gone 
about 2 hours; the Kichuioud being able to proeeed under her owu steam. 
The service was not especially daugerous. Jlchl, that under the circum- 
stances, and in view of the péril to whicli the Richmond was exposed, 
the Enterprise was entirled to an award of $1,500, .p,000 to the vessel 
and $500 to the master and crew. 

[Ed. Note. — For other cases, see Salvage, Dec. Dig. § 30.* 

Awards in fédéral courts, see note to The Lamington, 30 0. C. A. 280.] 

2. Salvaqe (I 18* ) — SfjKviCE Rendeeed by Charteeed Vessel — Richt to 
Award. 

Where a tug under a time charter which was not a démise of the ves- 
sel rendered a salvage service at night, at a time wheu she was not 
actually working under the charter but was supposed to be laid up in 
port, the owner, and not the charterer, was entitled to the salvage award. 

[Ed. Note.— For other cases, see Salvage, Dec. Dig. § 18.*] 

In Admiralty. Suit by Charles Walker, on behalf of the steam 
tug Enterprise and her master and crew, against the steam tug Rich- 
mond, for salvage. Decree for lil^elant. 

Blodgett, Jones & Burnham, for libelant. 
Elder & Whitman, for the Breakwater Co. 
Wing, Pntnam & Burlingame, for claimant. 

DODGE, District Judge. This libel for salvage is brought on be- 
half of the owners of the steam tug Enterprise and on behalf of her 
master and crew on board at the time tlie alleged salvage services were 
rendered. The services are alleged to hâve been rendered to the Rich- 
mond on Sunday and Monday, July 19 and 20, 1908, and to hâve con- 
sisted in towing that vessel off the breakwater at Sandy Bay, near 
Rock[3ort, Mass., on which she had grotmded while bound from the 
Kennebec river to Boston. 

The Breakwater Company, an Ohio corporation, bas filed an inter- 
vening libel or pétition wherein it allèges that, when the services de- 
scribed in the libel were rendered, it "had full right to the services of 
and controlled the steam tug Enterprise by contract" ; that the Rich- 
mond was saved, through its services, "by its said tug and the captain 
and crew thereof and none others." It prays for an award to be made 
to it "for its said salvage services." 

That salvage services were rendered to the Richmond b}' the En- 
terprise and her crew, whoever may be the persons entitled to receive 
the compensation awarded therefor, is not disputed. Nor is it disputed 
that the services consisted, generally speaking, in towing the Rich- 
mond ofï the breakwater referred to, upon which she had groundcd. 
The first question is: What is the proper amount to be awarded for 
those services as compensation? 

*For othei- cases see same topic £ S kumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The éléments which are to govern in fixing the amount I find to be 
as follows: 

1. Value of property saved : It was agreed that the Richmond was 
worth $54,000 when she grounded on the breakwater, and that the 
cost of repairing such injuries as resulted from her grounding or ly- 
ing aground was $3,134; so that her value as saved was $50,866. 

2. Danger from which the property was saved: The Richmond 
is a Steel tugboat having a net tonnage of 196 tons. She is 135 feet 
long, carries a crew of 16 in ail, and was drawing at the time I6V3 
feet aft and 11 feet forward. She ran aground on the breakwater at 
about 4 o'clock in the afternoon of Sunday, July 19th, in a fog. When 
she ran aground she had been going at reduced speed for some time, 
and her engines were reversed shortly before she struck. She ran 
aground without any violent shock or jar. 

The breakwater referred to runs from Avery's Ledge, ofï Rockport, 
northerly, in a straight line, for half a mile or more. It then turns at 
a considérable angle and runs for a further distance, in a straight line 
more nearly westerly than northerly. The Richmond grounded on 
that part of the breakwater which runs northerly from Avery's Ledge, 
at a point 800-1000 feet north of the ledge. The breakwater is com- 
posed of granité in loose blocks and is from 40 to 50 feet wide on top. 
The rocks composing it show at intervais above water at low water 
so that the course of the breakwater can then be seen. At high tide 
they are ail covered with water and invisible. 

When the Richmond grounded the tide was ebbing, and it had been 
ebbing for an hour or more. She ran upon the breakwater and lay 
upon it about at right angles to its course at that point. About half 
her length ran upon or over the breakwater. . She rested upon it for 
a distance equal to its width at that point from her main rigging for- 
ward. Her stem was well out beyond the breakwater on its easterly 
side and had deep water under it, as did her after part on the westerly 
or inner side. She lay about on an even keel. There was no sub- 
stantial change in her position during the low water following her 
stranding and until the tide was nearly at its height on the next high 
water, occurring between 3 and 4 o'clock on the morning of Monday, 
July 20th. At that high tide she was taken ofï, as is below stated. 

The danger to a steel vessel like the Richmond, necessarily involved 
in lying supported by rocks for a small portion of her length only, 
and without corresponding support fore or aft, as the tide fell, for 
the remainder of her length, is obvious. Her water tanks and boiler 
were emptied after she grounded in order to lighten her as much as 
possible. Her draft was thereby reduced some 2i/) feet. The dam- 
age sustained, nevertheless, from lying aground in the manner de- 
scribed during one low tide only, was serious. She was dry-docked 
at Boston immediately after being floated, and was a few days later 
surveyed for repairs at Newport News. Thèse examinations of her 
bottom showed extensive indentation of her plates on both sides of 
her keel where she had rested on the breakwater, a number of butts 
in her plating started, the cément under her boiler loosened and 
cracked, and several joints in steam pipes in her engine room started. 
There were minor injuries to her propeller and machinery. Repair of 
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thèse damages cost $3,134, as has been stated. In my opinion thèse 
facts sufïiciently show that the danger of further serions structural 
injury to be apprehended from letting the tug stay on the breakwater 
during another low tide was very considérable, and that it was of very 
great importance to her safety that the opportunity of floating her at 
the next high tide should not be lost. 

The place where she lay aground on the breakwater is of course an 
exposed place, being at the extrême end of Cape Ann and without 
shelter from the open océan. The danger of injury from exposure to 
heavy seas there, however, as distinct from the danger involved in hav- 
ing to lie aground in the manner described, does not seem to me to hâve 
been of great importance. No doubt during the hours she spent on 
the breakwater there was at times "quite a roll on," as some of the wit- 
nesses stated. At low water, however, no sea could hâve afïected her 
very much; it was only as the tide rose and she became more nearly 
water borne that it would hâve been possible for any roUing or pound- 
ing on the bottom to hâve taken place. The évidence shows that she 
did not as a matter of fact move, roll, or pound at ail during the most 
of the time she lay aground. During the few minutes before she came 
off, when the rising tide had begun to lift her, there appears to hâve 
been a little motion and occasionally something which might be de- 
scribed as pounding on the bottom. No doubt any long continuance 
of this would hâve been very undesirable for her. Yet the danger in- 
volved in it, so long as the sea was no heavier than that running at the 
time, does not appear to hâve been serions in comparison with the dan- 
ger involved in the strain of lying aground as above described. Un- 
<ier the circumstances shown, it seems to me that neither during the 
time she lay aground, nor during the day following her floating, was 
the sea running heavy enough to be considered a serions danger in 
itself. 

3. Possibility of rehef other than that afïorded by the Enterprise: 
The lightkeeper from Straitsmouth Island appears to hâve been the 
first person to visit the Richmond after her grounding. Attracted by 
whistle signais from her, he came out to her in a dory accompanied by 
his son. By him, and later by other persons who came oflf to her later, 
the Richmond's captain sent messages ashore to be telephoned to bis 
owners asking to hâve the Boston Towboat Company send two or three 
tugs to his assistance. Thèse messages were received by the owners 
représentative in Boston, and an arrangement to send tugs made with 
the Boston Towboat Company. When this arrangement was made, or 
when, according to it, the tugboats were to be sent, did not appear. 
Nor did it appear that any tugboats were ever actually dispatched in 
pursuance of it. No reason appears for believing that any tugboats so 
dispatched would hâve reached the Richmond in time to float her on 
the next high water. No attempt appe: to hâve been made to get 
the aid of any tugboats from other places except the Enterprise, in time 
for that tide. Ultimately, of course, tugboats enough to render any 
assistance desired could hâve been had from Boston or elsewhere ; but 
there is little reason to believe that any of them would or could hâve 
been made available by the time of the next high water, with one excep- 
tion. There was, as will appear, another tug besides the Enterprise at 
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Pigeon Cove which might hâve rendered, so far as appears, a!î tlie aid 
which the Enterprise actually rendered. 

4. Number of salvors and property employed by them: The En- 
terprise is 70 feet 6 inches long-, 17 feet 6 inches beam, draws 9 feet 
6 inches, has a gross tonnage of 61 and a net tonnage of 30 tons, is a 
wooden vessel, and was built in 1893. $15,000, alleged as her value 
in the libel, mtist, it would seem, be an overestimate rather than an 
underestimate of the true value of such a tugboat. But, as will ap- 
pear, the case is not one in which the value of the salving vessel is a 
fact of importance enough to require a careful détermination of it. 
At the time thèse services were rendered, the Enterprise had a regular 
crew of six ail told, but the whole crew, as will appear, did not partici- 
pate in ail the services rendered. The tug was regularly employed in 
towing stone cargoes for the Breakvvater Company between a quarry 
at Folly Point and the breakwater, which has been described. She had 
a berth at Pigeon Cove which she regularly occupied when not engaged 
in active work. 

5. Nature of services rendered, time occupied, and risks encountered : 
Attracted by whistle signais blown by the Richmond after her strand- 
ing, the Enterprise left Pigeon Cove on Sunday afternoon, July 19th, 
and went to where the Richmond lay, a distance not exceeding two 
miles. She had on board her captain, Joseph T. Riley; her mate, J. 
Frederick Foley, who acted as engineer during the trip ; Fred E. Bry- 
ant, fireman ; and Walter Bender, cook ; also several passengers. She 
gotto the Richmond about 5 p. m., which vessel had then been aground 
about an hour; the tide falling ail the time. The Richmond had be- 
gun emptying her tanks and boilers, but had not yet iinished doing so. 
At the request of the Richmond's master^ the Enterprise took a havvser 
from the Richmond's stern and pulled on it until after 6 p. m. ; the 
Richmond's engines also working astern meanwhile. During the last 
15 or 20 minutes of the time the Enterprise was pulling, another tug 
from Pigeon Cove, the H. G. Nichols, took another line from the 
Richmond's stern and pulled also. None of the pulling then done had 
any effect toward starting the Richmond. It was doubtful from the 
first whether any effect could be produced after the tide had fallen so 
far, but the experiment was tried at the request of the Richmond's 
master. Both tugs returned to their respective berths before 7 p. m. 

Before leaving the Richmond at this time the captain of the Enter- 
prise asked if further assistance from her was desired at the high wa- 
ter on Moriday morning. He was told in reply that the Boston Tow- 
boat Company 's tugs had been sent for ; but, if they did not arrive in 
time for the high tide referred to, the Richmond would signal for fur- 
ther assistance from the Enterprise. 

The Enterprise got ready to start, in pursuance of this arrangement, 
before high water. On board the Richmond, as it was found that the 
rising tide was beginning to float her, and as nothing was seen or heard 
of any boats from Boston, the agreed signais to summon the Enterprise 
were sounded. In pursuance of them the Enterprise at once started, 
at 2 a. m., or soon after, with ail her crew on board except her mate, 
who failed to join her in time. The persons then composing her crew 
were Capt. Riley, Orlando H. Vessels, engineer, Fred E. Bryant, fire- 
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man, Walter Bender, cook, George C. Marbel, deck hand. On arrivai 
at the Richmond she at once took that vessel's hawser and began to 
pull. It is claimed on the Richmond's behalf that she came off the 
breakwater immediately, under a steady pull, and without any "jump- 
ing" on the hawser. It is claimed on behalf of the Enterprise that the 
time spent in pulling on the hawser was f rom 3 :15 to 3 :45 a. m. as 
would appear from the entries in the Enterprise's log book, also that 
some "jumping" on the hawser had to be done to make the Richmond 
come off. This is the question of fact most in dispute in the case. I 
am unable to put much reliance in the log book entries of the Enter- 
prise, because they seem to me to hâve been altered since they were 
originally made, so as to tell a story différent from that which they 
told at first. On the whole évidence my conclusion is that from 10 to 13 
minutes actual pulling was done, and that 2 or 3 "jumps" on the haw- 
ser were made before the Richmond came off. After coming off, she 
was towed by the Enterprise to a point a few hundred yards inside the 
breakwater, where she anchored. After refilling her tanks and boiler 
she got her anchor soon after 9 a. m. and went to Boston under her own 
steam. The Enterprise left her at anchor and returned to Pigeon Cove, 
which she reached about 4 a. m., and thereafter began her regular day's 
work for the Breakwater Company at 6 :45 a. m. 

About two hours' time on Sunday afternoon and about two hours on 
Monday morning was the time spent by the Enterprise. The distance 
traversed on each occasion was not over four miles. 

The services rendered on Sunday afternoon did not resuit in any 
benefit whatever to the Richmond, and, if compensation for them had 
been contingent upon success, would hâve deserved no compensation 
because unsuccessful. They were rendered at the Richmond's request, 
however, and, in view of the circumstances, on the implied understand- 
ing that they should be paid for, whatever the resuit, at a fair rémun- 
ération for the time and labor expended. This I find to be $50. 

The services on Monday morning stand upon a différent footing. 
There was a chance but no certainty of success, because no one before 
the attempt to get her off could certainly tell how firnily aground the 
Richmond was. The Enterprise's attempt to tow her afloat was made 
subject to the chance of failure, and it succeeded. The assistance ren- 
dered by the Enterprise I must regard as having been necessary to the 
Richmond, because it seems to me highly improbable that she coulcl 
hâve got off without aid, deprived as she was by the emptying of her 
boilers of motive power of her own and having nothing but kedging to 
rely upon. The Enterprise, then, provided the assistance essential to 
the Richmond's safety and provided it at the précise time it was most 
wanted, that is to say, at the earliest moment when the tide had arisen 
enough to float her, and soon enough to avoid leaving her a moment 
longer than could be helped in contact with the breakwater rocks, after 
pounding upon them had become possible. The labor and time involved 
were not considérable, as bas appeared, and notwithstanding the fact 
that Pigeon Cove Harbor is not lighted at night and the Enterprise 
had to find her way to and from the Richmond in the dark, I am un- 
able to believe that she or her crew were exposed to any danger more 
serious than those to which they were every day ex^Josed. The dcgree 
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of promptness and skill displayed sufficiently appear from the facts 
found above. They were adéquate to the occasion, but there was noth- 
ing extraordinary about tliem. 

Upon a considération of ail the cléments which enter into the ques- 
tion, it appears, therefore, that regarded merely in the light of the time, 
labor, and risk involved, the Enterprise's services on Monday morning 
would deserve nothing more than a very moderate compensation, but 
that a considérable enhancement by wày of premium or reward is jus- 
tified by the large value at risk and the great importance of assistance 
at the précise time when the Enterprise furnished it ; or, in other words, 
the timeliness of the aid rendered by her. In such cases, as was said 
in Baker v. Hemenway, 2 Eowell, 501, 505, Fed. Cas. No. 770, the prin- 
ciple followed is "to give tugs what will be a handsome gratuity, 
enough to induce prompt and even eager assistance, and this would be 
enhanced slightly by a great value at risk though in no important or 
definite proportion to value." I shall award $1,500, $1,000 of which is 
to go to the owners of the Enterprise, or whoever may be held to hâve 
the owners' rights to this portion of the award, and the remaining $500 
to the master and crew on board on Monday morning, in proportion to 
their wages. The total amount of the decree against the Richmond, 
including the $50 awarded for services rendered on Sunday afternoon, 
which is to go to the owners as ordinary earnings of the boat, will 
thus be $1,550. 

As between the owners of the Enterprise and the Breakwater Com- 
pany, my decree must be in favor of the owners. I do not think the 
Breakwpter Company has established a claim to any part of this sal- 
vage. The charter under which the Enterprise was working for that 
Company was silent regarding any salvage which might be earned dur- 
ing its continuance, nor did it amount to a démise of the tug or make 
the charterer her owner pro hac vice. Nor did it, as in The Arizonan 
(C. C.) 136 Fed._1016; Id., 144 Fed. 81, 75 C. C. A. 239, give to the 
charterer the entire disposition of ail the tug's time and services. The 
services rendered to the Richmond were performed at times when the 
Enterprise was not, and was not expected to be, actually working un- 
der the charter. If the charterer's coal or water were used in the 
services rendered to the Richmond, the Enterprise may be liable to pay 
for what was so used ; but I am unable to believe that the charterer 
thereby acquired any claim upon the salvage compensation. The libel 
of the Breakwater Company must therefore be dismissed. 

There will be a decree in favor of the libelants, Charles Walker and 
others, alleged in their libel and the amendment thereto to hâve been 
the owners of the Enterprise, for $1,050, and in favor of Joseph C. 
Riley, master, Orlando H. Vessels, engineer, Fred E. Bryant, fireman, 
Walter Bender, cook, and George C. Marbel, deckhand, the crew on 
board during the services rendered on Monday morning, for $500, the 
same to be apportioned as above directed. 
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FARMERS' LOAN & TRUST (X>. v. METROPOLITAN ST. RY. CO. et al. 
(arcuit Court, S. D. New York. September 12, 1910.) 

1. Street Railroads (§ 54*) — Mortgages — Construction — Pbopebtt In- 

CLUDED. 

A clause In a mortgage given by a street railroad company operating 
an exteusive fjysteui aoiuired larsely by leases froiii various otlier com- 
panies, by whicli the mortgage is made to Include ail tbe railroads, con- 
tracts, and leaseholds theu owiied by the mortgagor, is sufticiently broad 
to cover an iudebtedness due from a constituent company, or lessor, to 
tlie mortgagor arising under the terms of the lease, for betterments madei 
by tl;e mortgagor on the leased property. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 54.*] 

2. Stueet RAiLiiOAbs (§ 54*) — Moetoages — Construction — Aïteb-Acquired 

Property Ci.ai's'-;. 

ïhe al'ter-aci|uired property clause of a street railroac} mortgage con- 
strued with respect to the property subsequeutly comiug within the mort- 
gage thereuuder. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 54.*] 

In Equity. Suit by the Farmers' Loan & Trust Company, as trttstee, 
succcssor of Morton Trust Comjîany, as trustée, against the Metropol- 
itan Street Railway Company and others. On application of complain- 
ant for supplemental decree in foreclosure. Decree granted. 

See, also, 180 Fed. 637. 

Bronson Winthrop, for complainant. 

J. Parker Kirlin, for Metropolitan St. Ry. Co. 

Masten & Nichols, for receivers of Metropolitan St. Ry. Co. 

LACOMBE, Circuit Judge. The complainant (and its predecessor) 
brought suit to foreclose mortgage of the Metropolitan Street Rail- 
way Company to Morton Trust Company dated March 21, 1903. A 
large part of the property covered by this mortgage was already sub- 
ject to a mortgage by the same railway company to Guaranty Trust 
Company, upon which suit has been brought and decree of foreclosure 
and sale entered. Foreclosure suit under the Morton Trust mortgage 
being prosecuted to final decree, and the property being described in 
separate lots in the form of decree submitted for signature, this court 
held: 

"As to lots 13 to IS inclusive It Is questionable whether they are covered 
by this mortgage. That question should be flrst determined, and thereafter 
such items as are found to be covered car» be disi)0Fed of at supplementary 
sale -where bondholders will bave abundant opjwrtunity to buy them in. A 
mère référence to the description of thèse items, which cousists merely of 
numerous claims and choses in action against various persous and a few 
bonds, indicates that their possession is in no way neeessary to the opéra- 
tion of the unitary railway System, Thero is uo reason why the court should 
delay disposing of that System and securing relief from its further opéra- 
tion nicrely because the mortgagee contends that some of thèse claims are 
covered by its mortgage. It is not intended by this réservation to delay the 
disposition of thèse questions as to lots 1.3 to 18. A day will be named 
for hearing argument upon them, and décision as to ail of the disputed 
items may reasonably be expected before the summer vacation." Opinion 
flled May 31, 1910. 179 Fed. 1010. 

*For other cases see same topic & § number in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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Sale under the first mortgage having been postponed, décision as to 
thèse lots can be filed in ample time. Complainant proposes an amend- 
ment to the decree in tbis suit, which would allow sale to take place 
without préjudice to the rig'hts of any one and postpone the décision 
of ail questions as to thèse lots to some later day. But thèse questions 
hâve been fully argued, and they may as well be disposed of now ; there 
will presumably be enough other questions to occupy the court's atten- 
tion in the future. Moreover, if the présent décision is of such a char- 
acter that any one wishes to review it, that can be done at the opening 
of the October term of the Circuit Court of Anpeals ; the cause being 
entitled to a préférence. 

Lot 14. 

Lot 14 consists of : 

"Ail the riglit, title and interest of the Metropolitan Street Rallway Com- 
pany In and to any and ail claims and rights of action agalnst the follow- 
Ing Street surface rallroad companies, which accrued ijrior to March 21, 1902 
(the date of the mortgage), aud are not herelnbefore Included and directed 
to be sold as part of the property herelnbefore deserlbed and designated 
as lot one, viz.: Broadway & Seventh Avenue Kailroad Company (aud 18 
other designated companies)." 

Lot 1 includes (as subdivision 2) : 

"AU claims, demands and rights of action whatsoever of the Metropolitan 
Street Rallway Company or its receivers against the Broadway & Seventh 
Avenue Rallroad Company arlsing out of or connected with the subject- 
matter of sald lease (that is, the lease of the latter Company to the Hous- 
ton, West Street & Pavonla Ferry Rallroad Company, to whose rights the 
Metropolitan Street Rallway Company had succeeded)." 

Lot 1 contains also similar clauses as to 7 more of the 18 other les- 
sor companies, namely, Eig'hth Avenue, Forty-Second Street & Grand 
Street Ferry, Ninth Avenue, Sixth Avenue, Twenty-Third Street, 
Bleecker Street, and Fulton Ferry, New York & Harlem. 

The claims against thèse lessor companies are for obligations arising 
under the contract of lease, mainly if not wholly for money expended 
by the lessee in betterments on the property leased such as the installa- 
tion of electric motive power, etc. They arise out of or are connected 
with the subject-matter of the lease. Complainants contend that they 
are covered by the clause in the mortgage which enumerates : 

"Ail and slngular the rallroads, rallroad routes, estâtes, leaseholds, prop- 
erties, rights, privilèges and franchises deserlbed as follows, to wlt, * * « 
together with ail and slngular the Improvements on sald properties and ail 
and slngular the rallroads, lands, buildings, structures, fixtures, privilèges, 
franchises, rights of way, trackage rights, contracts, consents, leaseholds, 
easements and other rlgbts and Interests now owned by the rallway com- 
pany, * « * and also ail maps, drawlngs, profiles, llcenses, records, 
deeds, contracts and agreements, patents and patented inventions, and pro- 
cesses now owned by the rallway company." 

Complainant correctly states that ail of the companies against which 
the claims enumerated in lot 14 existed were companies forming part 
of the railway System of the mortgagor covered by the mortgage to the 
complainant. Ail of them were leased to the mortgagor or operatcd 
under trackage agreements. AH of thèse leases and agreements are ex- 
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plicitly covered by the mortgage. In each case there was pliysical con- 
nection between the lines owned by the Metropohtan and the lines of 
each of the companies respectively. A car operated over the tracks 
owned by the mortgagor could hâve passed successively over the lines 
of every one of thèse companies without leaving the rails. The whole 
outfit constituted a unitary railway System which was covered by mort- 
gage. The conclusion is equally correct that: 

"Oontracts under which any subsidiary company is liable to the Metro- 
politan for equipping or improving the property of such subsidiary company 
are unquestionably contracts in relation to the railroad System operated 
and mortgaged by the Metropolitan Company." 

The clause above, quoted f rom the mortgage, is a broad one, and the 
court is not persuaded that it should be narrowed so as to exclude 
claims arising against thèse lessor or subsidiary companies under the 
contracts which they made with the Metropolitan; it is sufficient lim- 
itation to hold that the mortgage covers only such as are limited to 
property or interests connected with the railroad System of the mortga- 
gor. With such limitation the claims enumerated in lot 14 are covered 
by this mortgage. Some of thèse claims, however, are covered also by 
the mortgage to Guaranty Trust Company and are within the terms of 
the decree foreclosing that mortgage. They are also specifically enum- 
erated in lot 1 as described in the decree in this suit, and should not be 
twice enumerated. Lot 14 shovdd, therefore, be amended by striking 
out the claims under the eight leases listed in lot 1. What is left after 
such amendment should be sold with the other property covered by this 
mortgage. 

Lot 17. 

This lot includes: 

"Any and ail deniands, elaims, contracts, rights, interests, notes, bonds, 
stoclvS, choses in action and ail assets and property of every nature and de- 
scription, real and Personal, except cash In hand, including ail interest of 
its receivers therein which belonged to or were of Metropolitan Street Rail- 
way Company on March 21, 1902, not hereinbefore in lots one to sixteen. 
both inclusive, specifically described and desiguated." 

This of course does not include any claims against the leased lines 
already provided for. It is thought that the language above quoted 
from the mortgage was not intended to cover any "stocks" because it 
is immediately succeeded by an enumeration of shares of stock. With 
that word struck out this lot may be included in the sale. 

Lot 15. 

This lot is described in the same language as lot 14, except that it is 
confined to such claims and rights of action against the enumerated 
lessor or subsidiary roads as "accrued to the Metropolitan Street Rail- 
way Company or its receivers subséquent to March 21, 1908 (the date 
of the mortgage)." It excludes every thing included in lot 1. 

The provisions of the mortgage covering after-acquired property are 
by no means as broad as those relating to property owned by the mort- 
gagor at the date of exécution. They are as follôws : 
181 F.— 37 
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"And also ail présent or future improvements and additions made or to 
be made upon and to any or ail of said railroads or property, real and Per- 
sonal, and any and ail equipment therefor and renewals or replacements of 
the same Or of any part therepf or of the appurtenauces ; and also ail and 
every ot'her rallroad, which the rallroad Company sliall hereafter acquire 
or construct by means of the proceeds of any of the bonds hereby secured, 
and ail power houses, real estate, equipment and other property, real or 
Personal appurtenant thereto. , 

"The railway company agrées and covenants that this indenture is and 
always will be kept a first lien upon ail the premises and property described 
in the granting clauses hereof now owned by the railway company, and 
upon ail property hereafter acquired by it in connection with such premises, 
and property, and upon ail renewals and replacements of such property, and 
ail additions, switches, side tracks, betterments and improvements tliereto, 
subject only to exlsting liens." 

The words relied upon by the complainant are "future improvements 
and additions to be made upon and to any and ail of said property real 
and Personal" ; that is, to the "property" enumerated either in gênerai 
or spécifie terms in the preceding clause which mortgages the "prop- 
erty" owned at the date of the mortgage. The claims themselves are 
not enumerated, but are, it is said, of the same gênerai nature as those 
acquired by the Metropolitan before the exécution of the mortgage. 
Some are for moneys expended subsequently for betterment or equip- 
ment of some leased line which under the terms of the lease the les- 
sor was to repay. Others, it is suggested, are for balances due under 
some trafic agreement where a part of the receipts of some independ- 
ent company, which used Metropolitan tracks, were to be turned over 
to the latter. Some, it may be, are for power sold, etc. The argument 
is that claims of the Metropolitan against ail the street surface railway 
companies mentioned, whether leased or controlled by stock ownership, 
which accrued after the exécution of the mortgage, are additions to 
the same gênerai class of claims against subsidiary companies which 
were owned by the Metropolitan at the time the mortgage was exe- 
cuted, and as such "additions" are covered by its terms. 

It is thought, although not without some doubt, that the language is 
broad enough to cover such claims against the subsidiary companies 
as "arise out of" or are connected with the subject-matter "of the leaS- 
es or traffic agreements with such roads." The description should be 
amended accordingly, but the roads enumerated in lot 1 should be 
struck out of this lot. 

Lot 18. 

This lot is in the same language as lot 17 except that it covers de- 
mands, etc., which "accrued to or were acqtiired by the Metropolitan 
or its receivers, subséquent to March 21, 1902 (the date of the mort- 
gage)." 

What thèse are is nowhere disclosed in the proposed decree. So far 
as they are claims against the subsidiary companies arising out of or 
connected with the subject-matter of the leases or traffic agreements, 
they are alrea.dy provided for in' lots 1 and 14. If they are not of this 
character, it would seem to put toc severe a strain upon the after-ac- 
quired property clause to construe it as covering thèse on the theory 
that they are gênerai "additions" to the personal property of the mort- 
gagor. This lot should be withdrawn from the sale. 
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Lot 13. '■ 

This includes $50,000 bonds of the Twenty-Third Street Raiiway 
Company and $36,000 bonds of Forty-Second Street & Grand Street 
Ferry Railroad Company, ail of which were bought subséquent to the 
exécution of the mortgage. They are not "additions" within the mean- 
ing of that vvord as used in the after-acquired property clause. This 
lot should be withdrawn from sale. 

Lot 16. 

This lot includes : 

"Ail the right, title and Interest of Metropolitan Street Raiiway Company 
in and to any and ail rent due or wliich may become due, and in and to 
each and every claim. demand, and right of action whlch may hâve accnied 
or may accrue to said Metropolitan Street Raiiway Company or Its re- 
ceivers under and by reason of a, certain indenture of lease dated B'ebruary 
14, 1902, made by said Metropolitan Street Raiiway Company to Interurbau 
Street Raiiway Company (now New Yorlî City Raiiway Company)." 

This lease is expressly referred to in the mortgage which is made 
subject to the lease and to ail and singular the provisions thereof. So 
long as the lessee avoids any breach of its covenants, possession under 
the lease cannot be disturbed, for the mortgage is subject to the bur- 
den of the lease. But it seems to bave been the intention to bring with- 
in the lien of the mortgage ail returns under the lease as long as it 
continues. If the lease be broken by the lessee, claims for damages 
would take the place of thèse uncollected returns; but the lien should 
attach to the damages as fully as it would to the returns. What 
amount of damages may be provable is a complicated question which it 
is not now necessary to décide. 

The claims mentioned in lot 16 may be included in the sale. 

Supplementary decree may be prepared in conformity with the views 
expressed in the mémorandum. 



BROOKLYN DAILY EAGLE v. VOORHIES, Postmaster. 
(Circuit Court, E. D. New York. September 13, 1910.) 

1. PosT Office (§ 26*) — ExcLusioif dp Matteb fkom Mails — Powee op Coukts 

TO Review Oedeb. 

A fédéral court of equity has jurisdictlon of a suit to détermine 
whether or not the matter because of which it is proposed to exclude a 
newspaper from the mails has been legally held to be unmailable by the 
Postmaster General, under the statutes of the United States, and if his 
action is found to be unauthorized to enjoin the exclusion of such pap«r. 
[Ed. Note. — For other cases, see Post Office, Dec. Dig. § 26.* 
Nonmailable matter, see note to Timmons v. United States, 30 C. C. 
A. 79.] 

2. PosT Office (§ 34*) — Mailable Matteb — Advertisement of Lotteey. 

A newspaper advertisement offering a prize for the best essay on the 
name of a certain breakfast food to be judged by three persons named, 
and each essay when submitted to be accompanied by three labels from 
packages of such food, may or may not be an advertisement of a lottery 
whlch will render the newspaper unmailable under Rev. St. § 3894 (Ù. 

*For other cases see same topic & | kumbse in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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S. Oomp. St. 1901, p. 2C59), depending on wliether or not the prize is 

"dépendent upon. lot or chance." To escape sueh condemnq.tion the offer 

. itmsi bé made abd Carried ont In good f alth, and thé prize awarded on 

. the merits, and the advertisement should contain a sufflciently deflnlte 

,; .Btatement of what the word "best" means as used therein to advise com- 

petitors of the standard of comparison to be applied by the judges. 

[Ed. Note. — For other cases, see Post Office, Dec. Dig. § 34.*] 

3. LoTTKKiEs (§ 3*)— Eléments. 

The three necessary éléments of a "lottery" are the furnishing of a 
considération, the offering of a prize, and the distribution of the prize by 
chance rather than entirely upon a basis of merit. 

[Ed. Note. — For other cases, see Lotteries, Cent. Dig. § S; Dec. Dig. 
§3.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4245^252; vol. 
8, pp. 7710-7711.] 

In Equity. Suit by the Brooklyn Daily Eagle against Edward W. 
Voorhies, as Postmaster of the United States Post Office in the Bor- 
ough of Brooklyn, City of New York. Decree for complainant. 

. Sarnuel T. D. Jones, for complainant. 

William J. Youngs, U. S. Atty., and William Austin , Moore, Asst. 
U. S. Atty., for défendant. 

CHATFIEED; District Judge. The Brooklyn Daily Eagle has filed 
a bill in equity seeking to restrain the postmaster of Brooklyn from 
refusing to accept as second-class mail matter the éditions of that pa- 
per, if those éditions contain the advertisement of a contest in which 
prizes are tobe given for the "best" compositions upon the name of a 
certain breakfast food. Each essay is to be accompanied when sent in 
with three labels eut from packages of this food, and the essays are to 
be'judged by three gentlemen of well known and indisputable standing 
from a literary standpoint. 

The défendant has admitted the facts, but has ofïered two objections 
to the granting of the relief. The first objection is that the contest 
proposed is a lottery. The other objection raised is that the court has 
no jurisdiction, inasmuch as; the défendant claims that he, as post- 
master, and his ëuperior, the Postmaster General, under whose instruc- 
tions the case shows that he is acting, are executive officers of the gov- 
ernment, and that the question of ail use of the mails is vested in their 
discrétion; such discrétion not being subject to review by the courts. 

The défendant has cited in support of this the provisions of sections 
3929 ând 4041, Rev. St., as amended by sections 2 and 3, respectively, 
of.Act Cong. Sept. 19, 1890, c. 908, 26 Stat. 466 (U. S. Comp. St. 
1901, pp. 2686, 2749), and Act Cong. March 2, 1895, c. 191, 28 Stat. 
963 (U. S. Comp. St. 1901, p. 3178), under which the Postmaster Gen- 
eral, after a hearing as prescribed in the statute, may find that the 
particular use of the mails would tend to defraud or be a lottery, and 
compel a cessation of that use by the parties responsible therefor; the 
mail matter or money being returned to the sender. 

This statute does not cover the présent case, for the mails hâve not 
been used, the Postmaster General has not found any use to be con- 

♦I^or other cases see same topic & § humeek iu Dec. & Am. Digs. 1007 to date, & Rep'r Indexes 
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(îuctîng a lottery, and has made no order that any particular use of the 
mail by any person be prevented for such a reason. He has only in- 
structed the postmaster of Brooklyn to take out of the mails, or to re- 
fuse to accept for delivery through the mails, copies of the newspaper 
in question, if it shall contain what the Postmaster General assumes 
will be an advertisement of a lottery and what the complainant stated 
it intended to print and offer for transmission. This instruction is giv- 
en under the régulations by which the postmaster is authorized to sub- 
mit doubtful mail matter to the Postmaster General for appropriate 
action, but in the présent case the submission has been made of pro- 
posed, rather than oflfered, second-class mail. 

With the motive for thèse instructions no fault can be found, yet 
there would seem to be no question that the United States courts hâve 
the authority under the statutes and Constitution to deterrhine whether 
or not the Postmaster General or the postmaster of Brooklyn is acting 
within the authority given them by act of Congress (for they hâve no 
other authority) in administering the offices which they hold and in 
carrying out the provisions of those statutes. School of Magnetic 
Heating v. McAnnulty, 187 U. S. 94, 23 Sup. Ct. 33, 47 L. Ed. 90 ; 
Houghton V. Payne, 194 U. S. 88, 24 Sup. Ct. 590, 48 L. Ed. 888; 
Bâtes & Guild Co. v. Payne, 194 U. S. 106, 24 Sup. Ct. 595, 48 L. Ed. 
894. Such a détermination also involves passing upon the statutes 
them.selves, i. e., as to whether they as a matter of law cover the facts 
of the particular case. School of Magnetic Healing v. McAnnulty, 
supra, at page 107, of 187 U. S., 23 Sup. Ct. 33, 47 L. Ed. 90. Thèse 
cases also approve of the practice of bringing a bill in equity to prevent 
a threatened wrong, when the sole question is as to whether or not the 
matter because of which the newspaper is to be excluded from the 
mails has been legally held by the Postmaster General unmailable under 
the statutes of the United States. Hence we are asked to consider 
whether in this particular case the advertisement in question wouli! be 
an advertisement of a lottery, under the language of section 3894, Rev. 
St. (U. S. Comp. St. 1901, p. 2659), which is as follows : 

"Nor shall any newspaper, circular, pamphlet, or publication of any kind 
containing any advertisement of any lottery or gift enterprise of any liind 
offering prlzes dépendent upon lot or chance, * * * be carried in the 
mail or delivered by any postmaster or letler-carrier. Any person who shall 
knowingly deposit or cause to be dcposited. or who shall knowingly send 
or cause to be sent, anything to be conveyed or delivered by mail in viola- 
tion of this section, or who shall kncwingly cause to be delivered by mail 
anything hereln forbidden to be carried by mail, shall be deemed guilty of 
a misdemeanor, and on conviction shall be punished," etc. 

It has been held in numerous cases, such as Waite v. Press Publish- 
ing Association, 155 Fed. 58, 85 C. C. A. 576, 11 U R. A. (N. S.) 609, 
Hudelson v. State, 94 Ind. 426, 48 Am. Rep. 171, U. S. v. Wallis (D. 
C.) 58 Fed. 942, and Horner v. U. S., 147 U. S. 449, 13 Sup. Ct. 409, 
37 L. Ed. 337, that the three necessary éléments of a "lottery" are the 
furnishing of a considération, the offering of a prize, and the distribu- 
tion of the prize by chance rather than entirely upon a basis of merit. 

The question of considération does not mean that pay shall be direct- 
ly given for the right to compete. It is only necessary that the person 
entering the compétition shall do something or give up some right. The 
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acquisition and sending in of labels is sufficient to comply with that 
requirement. Nor does the benefit to the person offering the prize need 
to be directly dépendent upon the furnishing of a considération. Ad- 
vertising and the sales resulting thereby, based upon a désire to get 
something for nothing, are amply sufficient as a motive. 

The contest suggested also involves the giving of prizes, and hence 
the only question at issue is whether the distribution of thèse prizes 
would dépend solely upon chance. As to this it is impossible upon the 
pleadings to détermine conclusively. The complainant allèges that the 
advertisement was intended to solicit essays which should be judged 
from the standpoint of literary merit, and allèges that the judges were 
cxpectéd to and would honestly compare the essays submitted. 

The défendant, admitting the allégations of the complainant in so 
far as the intentions of the parties are concerned and the good f aith 
thereof, allèges that it is évident upon the face of the advertisemnt 
that this good faith might not or need not necessarily be carried out, 
and that therefore the contest would resuit in a distribution of prizes 
by chance, and such a distribution would be a lottery, citing the case of 
State V. Shorts, 33 N. J. Law, 398, 90 Am. Dec. 668. 

The governfnent also contends that inasmuch as the advertisement 
does not specifically say that the essays shall be judged because of lit- 
erary merit, but, on the other hand, offers a prize solely for the "best" 
essay, which might be best written, best expressed, most persuasive, 
longest, shortest, or best from any other standpoint, the judging would 
dépend upon the whim of the judges, and not upon their application of 
any recognized standard. 

It must be held that to offer a prize for the "best" essay might be a 
lottery, if the persons are not induced to compete with some definite 
statement of what the word "best" means. But a distinction as to the 
methods of the judges is académie, for if the contest be honestly carried 
on (and this is admitted), and the best essay from any definite known 
standpoint selected, such corripetition would not seem to be in any 
sensé a lottery. The wording of the suggested advertisement is discon- 
nected and does not definitely say that the merits of the breakfast food, 
rather than its title, are to be extolled ; but the gênerai sensé indicates 
that literary merit for advertising purposes, as it might appear to the 
opinions of the three judges, would be the standard of judging. 

The only relief possible, therefore, would seem to be an injunction 
in alternative language to the efifect that if the Brooklyn Daily Eagle 
publishes and seeks to mail an advertisement which does not appear 
on its face to be, or does not prove in practice to be, a lottery within 
the limits of this décision, the postmaster should be enjoined from re- 
fusing to accept the papers for transportation by mail, but that if the 
advertisement in question shall be so worded as to constitute a lot- 
tery, or is so conducted as to accomplish a lottery, then the injunction 
should be vacated. In the last-mentioned case, the provisions of the 
criminal statute would also apply. 

The présent action is substantially an attempt to hâve the court an- 
swer an académie question. It has been brought in such a way that the 
question must be answered ; but the court cannot act as adviser of 
the complainant in determining how far the complainant may go before 
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ît will offend the provisions of the criminal statute, and tlie court will 
wnly enjoin the défendant from refusing to accept the particular ad- 
vertisement of a contest, to be judged from a definite standpoint. The 
wording of any advertisement or the précise application of this déci- 
sion cannot be determined in anticipation of every possible change 
which may be made in the language of the advertisement itself. As 
was said in the case of School of Magnetic Healing v. McAnnulty, 
supra, the défendant will net be precluded from showing on the merits 
at a trial (which could be had upon an indictment if the grand jury 
finds an apparent violation of the statute) that the scheme or plan as 
worked out or as advertised through the mails is really a lottery ; but 
on this record, with good faith admitted and a bona fide contest being 
planned for a compétition in essay writing, the mère fact that it is an 
advertising scheme dues not make the plan a lottery. 



In re FRBNOIl. 
'(Dlstrîct Court, D. Massachusetts. July 80, 1909.) 

No. 7,005. 

1. Bankruptcy (§ .S43*) — Clatms — Peoof — Time. 

Baiikr. Act Jul,y 1, 1898, c. .'541. § rûxu ."ÎO Stat. 50.1 CD. S. Oomp. St. 
1901, p. 3444), provides thnt clnims slmll not be proved agalnst a bank- 
mpt after one year from the ad.iudkation, or, if they are liquidated by 
litigation and final judginent therein Is reudered withln 30 days before or 
at'ter the expiration of such tiuie. then within GO days after the rendition 
of such Judgnient, etc. Hcld. that such section requires somethlng more 
than mère makiug of proof of claira required by section 57a to be doue 
within the year, and that fîliiifr or présentation of the claims In some 
form in the banlirnptcy proceedings Is essential to save the claims frora 
the bar of the statute. 

[Ed. Note. — For other cases, see Banliruptcy, Dec. Dlg. § 343.*] 

2. Bankeuptct (i 381*) — Composition— Confirmation— Belated Claims. 

Where every requlrement of Banlir. Act July 1, 1898, c. 541, § 12, 30 
Stat. 549 (U. S. Comp. SL 1901, p. 3420), providing for confirmation of 
compositions In banliruptcy, necessary to brlng the composition before 
the court for confirmation had been complied with, the court could not 
as a matter of law refuse confirmation on the objection of creditora whose 
claims, though specified in the schedule. had not been flled, presented, or 
allowed in bankruptcy proceedings within the year prescrlhed by Baukr. 
Act. § 57n, and were therefore barred and not provlded for in the compo- 
sition proceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. 5 381.*] 

3. Bankktiptct ( § 384* ) — Composition — Conmemation — Objections — Ap- 

PEASANCE BY BaNKRUPT. 

Where certain oreditors of a bankrupt who had not flled or presented 
their claims within the yt'ar prescrlhed by Batikr. Act, § 57n, opposed 
confirmation of a composition, which did not provide for payment of a 
percentage of such claims, the bankrnpt had capacity to appear and op- 
pose such directions without référence to whether the claim had been In- 
cUided in bis schediiles, or had been inndverteutly omitted therefrom. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 384.*] 
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4. Bakkbuptcy (§ 385*)— Composition — Riqhts of Creditors. 

Creditors whose clalms are barred by fallnre to file or présent the 
same witliin the year retjulred by Bankr. Act, § 57n. bave no standing 
before the bankrui^tcy court in composition proceedings. 

[Ed. Note.— For otber cases, see Bankruptcy, Dec. Dlg. § 385.*] 

In the matter of William A. French, bankrupt. On pétition to re- 
view a referee's order disallowing claims presented by the Marble- 
head National Bank and the Marblehead Savings Bank, and on pé- 
tition by the same creditors that provision be made for distribution 
on their claims before confirmation of an ofîer in contribution by the 
bankrupt. Order afiirmed. Pétition denied. 

Lowell & Lowell, for bankrupt. 
William P. Thompson, for creditors. 

DODGE, District Judge. The first question is whether it is possible 
in any manner to "allow" thèse claims in thèse proceedings. Adjudi- 
cation in this case was on December 3, 1902. Schedules were filed in 
which the claims of thèse two alleged creditors appeared. They made 
the statements under oath in writing which section 57a of the bank- 
ruptcy act requires on March 12 and 13, 1903. But they did not file 
them in court or présent them to any one who could be said to hâve 
authority to receive them on behalf of the court in thèse proceedings. 
The statements, when sworn to, were left by them with their counsel, 
and by accident or oversight, instead of being filed, they remained un- 
noticed among his papers until after his death in 1905, and until after 
the year foUowing the adjudication had long expired. When discov- 
ered and presented in thèse proceedings, a composition ofïer made by 
the bankrupt April 28, 1909, had been accepted by vote of the creditors 
June 2, 1909, and recommended for confirmation by the référée June 
4, 1909. The bankrupt had applied for confirmation of the composi- 
tion June 10, 1909, but the court had not yet acted upon the application. 

The alleged creditors concède that in such a case as this, where noth- 
ing like fraud on the bankrupt's part is suggested, and there has been 
no liquidation by litigation, section 57'n requires something more than 
the mère making of "proof " according to section 57a to be done with- 
in the year, and that filing or présentation in some form in the bank- 
ruptcy proceedings is also necessary to prevent a claim from being 
barred by the provisions of that section. I see no way in which this 
concession could hâve been avoided. See J. B. Orcutt Company v. 
Green, 204 U. S. ^6, 27 Sup. Ct. l95, 51 L. Ed. 390, and among the 
more récent décisions bearing upon the question, Bennett v. American, 
etc., Co., 159 Fed. 624, 86 C. C. A. 614; In re Sanderson (D. C.) 160 
Fed. 278; Re Strobel (D. C.) 163 Fed. 787. The claims, therefore, 
cannot be "proved against the estate" or "allowed" so far as bankruptcy 
proceedings, strictly speaking, are concerned, and it will be unneces- 
sary to inquire whether, strictly speaking, their allowance ought to be 
refused by the référée, or by the court, upon the theory that the ref- 
eree's jurisdiction terminated with his report to the court upon the 
composition ofîer. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The alleged creditors contend, however, tliat "vvhen we corne to com- 
position proceedings the matter is entirely différent" ; that "there is no 
reason whatever for holding that section 57n has anything to do with 
composition proceedings" ; that "there is no intimation in section 12 as 
to anything about a year being required for proof" ; and that "in compo- 
sition proceedings creditors may file their claims at any timë before the 
composition is confirmed or the distribution ordered." They hâve filed 
within the time allowed for such objections a paper entitled "objections 
to the confirmation of the composition." In this they represent that 
they are scheduled as creditors, that their claims are justly due and 
were never disallowed prior to the time of filing said paper, and that 
the composition deposit now made is not enough to pay 5 per cent, on 
ail claims, by which I understand to be meant ail scheduled claims not 
disallowed including theirs. They ask the court to withhold confirma- 
tion of the composition until their claims are finally allowed or disal- 
lowed, that a further deposit be ordered, or, if no further deposit is 
to be made, that the order of distribution of the amount now deposited 
include a percentage to be paid them upon their claims. 

It is not, nor could it be, claimed that this composition is not proper- 
ly before the court for confirmation. Every requirement of section 13 
necessary to bring it before the court for that purpose has been duly 
complied with. Thèse petitioners hâve suggested nothing which ac- 
cording to section 12d would justify a refusai to confirm. In Re Rud- 
nick (D. C.) 93 Fed 787, decided in this court in 1899, it was held that. 
"as the court has no power to confirm or reject a composition except 
pursuant to section 12, so it has no power to set one aside except pur- 
suant to section 13." We are hère concerned with section 12, but my 
opinion regarding it is the same as that expressed by the learned judge 
whose décision, dealing with section 13, I bave just quoted, 

Assuming, however, that the court might lawfully refuse to confirm, 
though satisfied upon ail the points enumerated in section 12d, there 
are, as it seems to me, abundant reasons against such an exercise of 
discrétion in this case. The circumstances seem to me such as to ren- 
der it impossible to justify either of the courses of action which the 
court is asked to adopt. 

Rule 8 of this court is : 

"In cases of composition tlie deposit shall be sufficient to pav the proposed 
percentage upon ail unsecured debts scheduled by the bankrupt, unlass the 
Court should otherwlse order." 

The bankrupt asked the court in a pétition filed July 31, 1908, that 
he be required in composition "to deposit a sum sufficient to pay the 
proposed percentage of ail claims then proved and allowed only./' not 
including four scheduled claims specified in the pétition, which had 
been neither proved nor allowed, and he asked that said four claims be 
disallowed. The pétition did not mention the two claims now pre- 
sented. After notice ordered and served upon ail scheduled creditors 
to show cause against the granting of this pétition on or before Au- 
gust 17, 1908, the court granted the prayer of this pétition on June 7, 
1909. Two of the creditors whose claims were specified in the péti- 
tion appeared to object, but withdrew their proofs of claim before the 
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court acted on the pétition. There was no appearance by the two cred- 
itors now petitioning, although they must hâve had notice of the order 
to show cause, nor did any other creditor appear. Inasmuch as six 
years and a half had expired since the adjudication, there seemed no 
reasonable ground to suppose that any except the proved and allowed 
claims would hâve to be considered. The deposit which has been made 
under this composition offer is thus of an amount suiifîcient only to pay 
the offered percentage on the claims allowed, and no provision has been 
made in it for any payment upon the claims of the présent petitioners 
or of any other creditors whatever. 

In no event, as it seems to me, would it be proper or just to include 
the présent petitioners in any distribution of the amount now deposited. 
The resuit of doing so would be to benefit thèse petitioners, who hâve 
let the time for taking action in thèse proceedings pass, notwitlistand- 
ing repeated notices, at the expense of the creditors who bave been 
properly diligent, and it would amount to a substitution by the court, 
in place of the composition agreement for a given percentage, of an 
agreement for a lower percentage which very probably never would 
hâve been voted. 

Nor can I believe that it would be proper or just to overthrow at 
this stage the arrangement upon which the bankrupt and the requisite 
majority of his creditors who seasonably appeared in the proceedings 
bave agreed, evidently after considérable difficulty and delay, in good 
faith and with good reason believing themselves the only parties now 
interested. Their interests appear to me to bave the stronger claim 
to considération. The inclination of the court is always, of course, to 
relieve against accident or mistake when it can be done with due regard 
to the rights of the other parties before it. But I do not think that 
such a situation hère exists. 

The bankrupt is the party appearing to oppose the allowance of thèse 
claims and against the objection to confirmation of the composition. 
That he bas a standing to oppose the allowance of the claims, and 
would bave it even if be had inadvertently omitted them f rom his sched- 
ules, was held by this court in Re L,ane, 125 Fed. 772. He contends, 
not only that the claims cannot be allowed in bankruptcy proceedings, 
strictiy speaking, but that they bave lost ail standing before the court 
for the purposes of composition. In my opinion he is right in so contend- 
ing. While it is no doubt true, as stated in Re Lane, that composition 
is treated, even in the act, as in some respects outside of bankruptcy, 
I am unable to find any authority sufficient to justify a court in recog- 
nizing for the purposes of settlement in composition any creditor or any 
claim not entitled to récognition for other purposes under the act. In 
composition it is true "the considération is to be distributed as the 
Judge shall direct," but this cannot mean that he may distribute Oie 
bankrupt's trioney otherwise than to persons entitled as the bankrupt's 
creditors when the distribution is made. If proof of a claim has be- 
come barred by section 57n, its owner bas ceased to own any demand 
or claim provable in bankruptcy, and I am unable to see how he can 
maintain any right to récognition by the court as a creditor. That he 
cannot claim such récognition for the purposes of distribution in com- 
position is held in Re Brown (D. C.) 123 Fed. 336. See, also, Troy v. 
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Rudnick, 198 Mass. 5G3, 569, 85 N. E. 177. So far asRe Fox, 6_Am. 
Bankr. Rep. 525, is to the contrary, the reasons against the opinion 
there expressed seem to me more convincing than those in its favor. 

The claims présentée! by the two petitioners must be disallowed, and 
their pétition denied. There being no other objections to the composi- 
tion, it is to stand confirmed. 



TJNITED STATES v. JIORGAN et al. 
(Circuit Court, S. D. Xew Yorlj. July 15, 1910.) 

1. Food (§ 7*) — Food and Drugs Act— "Misbranding" — "Sprinq Wateb." 

Ordiuary Crotou water drawn from the pipes in Xew York City fil- 
tered and bottled after tlie addition of small quantitles of minerai salts 
and carbonic acid gas. is net "spring water," as the term is generally un- 
derstood, and the labeling of the bottles as spring water constltutes a 
misbranding within the meaning of the food and drugs act (Act June 30, 
1900, c. 3915, § 8, 34 Stat. 771 [U. S. Comp. St. Supp. 1909, p. 1191]). 
[Ed. Xote. — For other cases, see Food, Dec. Dig. % 7.* 
For other définitions, see Words and Phrases, vol. 7, p. 6617.] 

2. Oriminal Law (§ 37*) — Violation of Food, and Deugs Act — Entbapment. 

The fact alone that the only Interstate shipmeiit shown of a misbranded 
food article by the manufacturer was secretly induced by an agent of the 
Department of Agriculture is not a défense to a prosecution therefor un- 
der the food and drugs act (Act June 30, 1906, c. 3915, 34 Stat. 768 [U. 
S. Comp. St. Supp. 1909, p. 1187]), the reasons for the action of such 
agent not appearing. 

[Ed. Note. — For other cases, see Crlminal Law, Dec. Dig. § 37.*] 

3. Food (§ 20*) — Food and Drugs Act — Prosecution fob Violation — Condi- 

tions Précèdent. 

Although an indictment under the food and drugs act ( A-Ct June 30, 
1906, C. 3915, 34 Stat. 7(ÎS [U. S. Comp. St. Supp. 1909, p. 1187]) for 
adultération or misbrandii^g is not demurrable because ît contains no 
allégation of notice from the Department of Agriculture to the défendant 
of the resuit of the examination of the article, and that he waa given an 
opportunity to be heard, as required by section 4 of the act. since such 
proseeutions may be maintainèd by the district attomey under section 5 
without the Intervention of the department, such allégations and proof 
are neeessary in ail cases wliere the prosecution is instlgated by officers 
or agents of the department; and, if it appears on the trial that the 
case is such, there can be no conviction in the absence of such allégation 
and proof. 

[Ed. Note.— For other cases, see Food, Dec. Dig. § 20.*1 

Criminal prosecution by the United States against John Morgan 
and others. On motions for new trial and in arrest of judgment. Mo- 
tion in arrest granted. 

Henry A. Wise and Robert Stephenson, for the United States. 
Alexander Thain and Otto G. Foelker, for défendants. 

HOLT, District Judge. Thèse are motions by the défendants for 
a new trial and in arrest of judgment. The défendants were convicted 
under the act of June 30, 1906, commonly called the "Pure Food Act," 
for shipping from New York to New Jersey misbranded bottled wa- 

•For otlier cases see same topic S § ncmbkh in Dec. & Am. Dlgs, 1907 to date, & Rep'r ludexea 
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ter. The bottles were labeled "Impérial Spring Water." They con- 
tained water which was originally ordinary Croton water, drawn from 
a pipe on the défendants' premises in New York City. This water 
was first passed through a fine sand filter, then through beds of gravel 
and charcoal. Then a small quantity of minerai salts was added. It was 
charged with carbonic acid gas, and put in thoroughly clean bottles. 
This water when sold was pure and wholesome. A food and drug in- 
spector, appointed by and acting under the Department of Agriculture, 
whose office was in New York City, went to a druggist at Newark, 
N. J., and asked for Impérial Spring water. The druggist had none. 
The inspecter thereupon asked the druggist to order some for him. 
He did so. In compliance with such order the défendants shipped 
half a dozen bottles so labeled from New York City to the druggist at 
Newark, N. J. He thereupon sold them to the inspector, who brought 
them back to New York, and reported the case to the district attorney. 
The défendants were thereupon indicted for such shipment. There 
was no évidence on the trial that any notice was given to the défend- 
ants of the examination of said water by or under the direction of the 
bureau of chemistry in the Department of Agriculture, or that any 
opportunity was given to them to be heard on the question whether 
the pure food act had been violated. 

The défendants claim, on thèse motions, first, that the évidence 
showed that the water sold was spring water, and therefore that the 
bottles were not.misbranded. The proof showed that ordinary Croton 
water, like the water of any fresh water lake or river, is partly spring, 
and partly rain and surface water. The water as treated by the de- 
fendants was a thoroughly filtered water, with a little minerai salts 
and carbonic acid gas added, which made it more sparkling, and, to 
many people, more attractive. It was perhaps as expensive to produce 
and as pure and wholesome as spring water. But it was not what is 
commonly understood by the public as spring water; that is, water 
taken directly from a natural spring. The label therefore was mislead- 
ing and the bottles misbranded. The object of the pure food act is not 
only to protect the public from unwholesome food and drink, but to 
require that any article of food, drink, or medicine sold shall be cor- 
rectly described by its label. 

The défendants also claim that no judgment should be entered in 
this case because there is no évidence that they ever made any other 
shipment of such water in Interstate commerce, and the évidence shows 
that the shipment on which the indictment was based was secretly in- 
duced by a govemment détective in order to create a basis for a crim- 
inal charge. There is no évidence that the défendants ever before soid 
or shipped water outside of New York City. The inspector who or- 
dered the water at Newark had his office in New York. His only ap- 
parent object in going to Newark to order this water was to secretly 
lure the défendants into an act which would enable him to make a 
crimina! charge against them. This was a perfectly wholesome water, 
and, if there was no other justification for the inspector's proceeding 
than appears in the évidence, I think his course of action was one of 
unnecessary zeal. If there were no bottles to be found in other states 
which had been voluntarily shipped there by the défendants, whatever 
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public evil mignt resuit from the sale of such water in New York City 
might wisely, in my opinion, hâve been left to be dealt with by the 
State authorities. The pure food act is a bénéficiai act ; and it will be a 
matter of regret if the inspectors of the Department of Agriculture 
arouse hostility to it by excessive zeal to institute trivial prosecutions. 
But there may bave been valid reasons for the course which was taken 
which did not appear on the trial ; and, in any event, I am not willing 
to hold that because some criticism may perhaps be made on the man- 
ner in which the proof was obtained the proof itself was invalid or 
insufficient. 

The important question on thèse motions is whether it was neces- 
sary for the indictment to allège and for the government to prove that 
notice was given to the défendants by the agents of the Department of 
Agriculture of the examination of the samples obtained of the water, 
and an opportunity given them to be heard on the question whether 
the law had been violated. 

Sections 3, 4, and 5 of the pure food act are as follows : 

"Sec. 3. That the Secretary of the Treasury, Secretary of Agriculture, 
and the Secretary of Commerce and Lahor shall make uniform rules and 
régulations for carrylng out the provisions of this ac-t, includlng the collec- 
tion and examination of spécimens, of foods and drugs manufactured or of- 
fered for sale in the District of Columbia. or in any territory of the United 
States, or which shall be offered for sale In unbroken packages in any state 
other than that in which they shall hâve been respectively manufactured 
or produced, or which shall be received from any foreign country, or In- 
tended for shipment to any foreign country, or which may be submitted for 
examination by the chlef health, food, or drug officer of any state, territory, 
or the District of Columbia, or at any domestic or foreign port through 
which such product is offered for Interstate commerce, or for export or im- 
port between the United States and any foreign port or country. 

"Sec. 4. That the examinatlons of spécimens of foods and drugs sliall be 
made in the bureau of chemistry of the Department of Agriculture, or un- 
der the direction and supervision of such bureau, for the purpose of deter- 
mining from such examinatlons whether such articles are adulterated or 
misbranded within the meaning of this act; and if it shall appear from any 
such examination that any of such spécimens is adulterated or misbranded 
within the meaning of this act, the Secretary of Agriculture shall cause no- 
tice thereof to be given to the party from whom such sample was obtained. 
Any party so notified shall be given an opportunity to be heard under such 
rules and régulations as may be prescribed as aforesaid. and if it appears 
that any of the provisions of this act hâve been violated by such party, then 
the Secretary of Agriculture shall at once certify the facts to the proper 
United States district attorney, with a copy of the results of the analysis 
or the examination of such article duly authenticated by the analyst or of- 
ficer making such examination, under the oath of such officer. After judg- 
ment of the court, notice sliall be given by publication in such manner as 
may be prescribed by the rules and régulations aforesaid. 

"Sec. 5. ïhat it shall be the duty of each district attorney to whom the 
Secretary of Agriculture shall report any violation of this act, or to whom 
any health or food or drug officer or agent of auy state. territory, or the 
District of Columbia shall présent satisfactory évidence of any such viola- 
tion, to cause appropriate proceedings to be commeneed and prosecuted in 
the proper courts of the United States, wlthout delay, for the enforcement 
of the penaltles as in such case hereiu provided." 

The claim that the indictment was invalid on its face because it did 
not allège that notice of the examination and opportunity to be heard 
was given to the défendants is, I think, untenable. There is obviously 
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at least one case in which a prosecution is authorized when no pre- 
liminary investigation has been had by officers of the Department of 
Agriculture. The fifth section provides that it shall be the duty of the 
district attorney to prosecute whenever any state health officer pré- 
sents satisfactory évidence of any violation of the act. Moreover, the 
first and second sections, making it a misdemeanor to manufacture in 
the territories ' or District of Columbia, or to ship in interstate com- 
merce, adulterated or misbranded foods or drugs, are gênerai in their 
terms.' The act prohibited constitutes the misdemeanor. There is no di- 
rect référence in them to the subséquent sections providing for the no- 
tice to the owner of the samples and the opportunity to be heard ; and in 
my opinion the district attorney can institute prosecutions under those 
sections upon adéquate évidence without any preliminary investigation 
or action by the officers of the Department of Agriculture. But under 
the provisions of section 4 of the act, whenever an investigation is 
first instituted by the food and drug inspectors or other agents of the 
Department of Agriculture or of its bureau of chemistry, and an ex- 
amination of spécimens of foods or drugs had for the purpose of de- 
termining whether they hâve been adulterated or misbranded, notice 
of the examination and an opportunity to be heard must hâve been 
given to the party from whorn the sample was obtained. In my opinion 
a compliance with this section is a prerequisite to a prosecution in ail 
cases in which the matter is brought before the district attorney for 
prosecution by the agents of the Department of Agriculture. Proof 
of such notice and opportunity to be heard before the indictment is 
therefore material in ail such prosecutions; and, of course, ail ma- 
terial facts which are necessary to sustain a conviction must be alleged 
in the indictment. The resuit is that although an indictment under the 
pure food act is not demurrable because it contains no allégation of 
such notice and opportunity to be heard, since such prosecutions can 
be maintained by the district attorney without the intervention of 
the officers of the Department of A'jriculture, such alleofations and 
proof are necessary in ail cases where the prosecution is instigated 
by such officers; and, if it appears by évidence on the trial that the 
case is such, no conviction can be had in the absence of such allégation 
and proof. In this case the investigation and prosecution were due 
to sUch officers. I think, therefore, thaf the indictment should hâve 
alleged and the évidence for the government e=tablished that such no- 
tice and opportimity to be Jieard were given to the défendants, and that, 
in the absence of such allégation and proof, the motion in arrest of 
judgment should be granted. The motion for a new trial should be 
either withdrawn or denied. If granted, a new trial would resuit in 
nothing, because, in my opinion, the indictment is fatally defective. 
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In re MARGOLIS et al. 

(District Court, D. Massachusetts. June 14, 1909.) 

No. 11,977. 

Bankruftcy (§ 414*) — Bischabge — Objections — Concealment or Goods and 
MoNEY — Evidence. 

On an application for a bankrupt's discharge, évidence licld to estab- 
lish spécifications of objection charging concealment of goods or proceeds 
thereof wlth intent to hinder, delay, and defraud creditors, requlring a 
déniai of the application. 

[Ed. Note. — For other cases, see Banliruptcy, Dec. Dig. § 414.*] 

In the matter of bankruptcy proceedings of Meyer H. and Edward 
I. Margolis. On application for discharge. Denied. 

Josiah Bon, for bankrupts. 

French & Curtiss and Richard D. Coolidge, for objecting creditors. 

DODGE, District Judge. Thèse two brothers, copartners in a whole- 
sale grocery business in Boston, were adjudged bankrupt January 7, 
1907, on a creditors' pétition filed December 4, 1906, alleging their in- 
solvency and that they had preferred creditors to the petitioners un- 
known. They made no opposition to adjudication. Their schedules, 
filed March 27, 1907, showed a total firm indebtedness of $12,786.39, 
and firm assets amounting to 84,650, $4,300 of which consisted in 
book accounts. The trustée realized less than $100 from ail the assets 
he could discover. The individual assets and liabilities scheduled by 
each partner were inconsiderable. 

On January 4, 1908, both partners filed applications for discharge. 
Two creditors hâve objected and filed spécifications. The trustée stated 
in a report filed June 9, 1908, among other things, that he believed 
the bankrupts had npt accounted for al! the goods purchased by them, 
and that, if certain cash sales of goods were bona fide, the proceeds 
had not been properly accounted for. 

On June 15, 1908, there was a référence of the spécifications for 
ascertainment- of f acts and report. In his report, filed February 16, 
1909, the référée found none of the spécifications sustained. 

Upon considération of the report and of the évidence befôre the 
référée, which is made part thereof, I agrée with the référée in be- 
lieving that . the charges of destruction, concealment, or f ailure to 
keep books of account, from which the bankrupts' financial condition 
may be ascertained, with intent to conceal their financial condition, 
are not sustained, if thèse charges be considered independently of the 
further charges below mentioned. Books were kept and were turned 
over to the trustée. They appear to correspond in gênerai with the 
.schedules filed. The utmost that the évidence can be claimed to show 
in regard to them is that the entries in them are such as to afïord in- 
dications that property bas been concealed. 

The case made by the objecting creditors upon the charges of con- 
cealing property from the trustée or with the intent to hinder, delay, 
and defraud creditors is, to my mind, much stronger than is recognized 

•For other cases see same toplc & § numbek In Dec. & Ain. Digs. 1907 to date, & Rep'r Indexes 
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by the référée ih his report. It rests mainly upon wliat has been ad- 
mitted and upon vvhat is left unexplained by the bankrupts themselves 
in their own testimony. They carried on the business in which they 
failed, fi-om August, 1904, to December, 1906. By their own admis- 
sion, the indebtedness of $12,000 and over, which their schedules show, 
•was substantially ail contracted between June 1 and November 1, 1906, 
for goods bought on crédit during that period, while before thèse pur- 
chases began the stock of goods carried had been of from $3,000 to 
$4,000 in. amonnt. By their own admission they sold during the same 
period ail the goods on hand in June and ail bought by them there- 
after, at a good profit. And, by their own admission, they were in- 
solvent in November and had no goods at ail in their store at the time 
of their bankruptfcy early in December. The last of the goods, accord- 
ing to their statement, a few hundred dollars' worth only, were taken 
by an attaching officer under a writ brought by a creditor to whom 
they owed $50 or thereabout. This history seems to me to differ so 
widely from that which, according to commun expérience, would be 
expected in the case of an. unsnccessful business enterprise honestly 
conducted, as to call for explanation and to demand a careful scrutiny 
of such explanation as may be attempted. 

If the goods referred to or the proceeds received from them really 
werit to pay debts other.than those scheduled, or in legitimate expense 
of the business or living expenses of the partners, the books, together 
with the candid testimony of the bankrupts, ought readily to make 
thèse facts appear. As the case stands, not only do the books and the 
bankrupts' testimony fail to establish such a state of facts, but, to my 
mind, they afford strong ground for the belief that a very différent 
disposition of the goods referred to, or their proceeds, has been made. 

First as to the disposition of the goods themselves: Before October, 
1906, by far the greater part of the sales made appear by the books 
to hâve been sales on crédit. During May, June, July, and August, 
1906, the cash sales were less than 10 per cent, of the total. But dur- 
ing the three months and four days from September Ist to the bank- 
ruptcy, the cash sales appear as 80 per cent, of the total. The référée 
accepts as a satisfactory explanation of this change the bankrupts' tes- 
timony "that their business during the summer months was dull, but 
that it revived late in the fall." The total of sales, cash and crédit, for 
the four months before September Ist, is $12,833; the total for the 
period from September Ist to the bankruptcy is $15,193; so that it is 
true that the entire business done appears to bave been $2,371 greater, 
an increase of less than 20 per cent. I am unable to see how such an 
increase of the business done by a wholesale grocery concern tends to 
explain, or render more probable, the very great increase in the pro- 
portion of cash to crédit sales. A further noticeable. circumstance re- 
garding the alleged cash sales between September Ist and December 
4th, as they appear on the books, is the increased amount of the several 
transactions. On October 4th, 19th, and 24th there are entries of 
cash sales exceeding $1,000 in amount; the largest being $1,418.23 on 
October 19th. On October 3d, 4th, oth, 26th, 27th, November 12th 
and 33d there are entries of cash sales exceeding $.500 ; the largest 
being $915.46 on October 27th. On October 6th and November 23d 
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there are entries of cash sales exceeding $100. Between ?,Iay Ist 
and September Ist the largest cash sale entered is ^DT.Ol, and there is 
no previous entry of a cash sale since the business began of so large an 
amount as $500. The bankrupts' suggestion that the sale appearing 
on the books as $1,418.22 might be five or six sales in one item, as it 
appears in the record, bas every appearance of being an afterthought. 
There is no évidence, and, as it seems to me, very little reason to be- 
lieve, that this item or any one of the similar items was in fact so 
made up. 

The books, in the case of cash sales, afford no means of verifying 
what they purport to show, because they do not, as in the case of crédit 
sales, disclose the purchaser's name. But if the entries of cash sales 
i-epresent actual transactions wherein goods were delivered to a pur- 
chaser in exchange for the amount of money stated, I do not see how, 
under the circumstances, the bankrupts can reasonably expect it to be 
believed that they are really unable to recollect in a single instance who 
the purchaser was. The cash sales of largest amount were made within 
thetwo months of October and November, 1906. Edward I. MargoHs 
had before the failure been in the place of business ail the time, decid- 
ing ail questions which presented theinselves in the business, and mak- 
ing practically ail the sales which were made. When examined in Jime, 
1907, he "could not remember" to whom he made the sale of $583.53 
worth of goods sold October 3, 1906, for cash, according to the books, 
nor who the purchaser was in the case of the sales of $1,090.76 and 
$518.33 on October 4th, $749.11 on October oth, $418.39 on October 
Cth, $1,418.22 on October 19th, $1,022.89 on October 24th, $869.44 on 
October 26th, $915.46 on October 27th, $543.92 on November 12th, 
,$218.67 on November 21st, $615.76 on November 22d, $424.36 on No- 
vember 23d, $298 on November 27th, $177.87 on November 28th, 
$156.44 on November 30th. The total of the above-alleged cash sales, 
made according to the books, vifithin thèse two months is more than 
$10,000. The other bankrupt, Meyer H. Margolis, who shipped the 
goods, if they were sold as the books state, was equally unable to give, 
in the foUowing June, any particulars regarding the purchasers or 
where the goods were sent. I am unable to believe that the bankrupts 
were honestly unable to remember anything more than they hâve told 
regarding the disposition of thèse goods. Considering that the pur- 
chases between June 1 and November 1, 1906, had been out of the or- 
dinary course of their business, — that in the ordinary course of their 
business no such amount of goods as the Ijooks show would hâve been 
sold during October and November, 1906, nor any such ainounts sold 
for cash, — the strong reasons found in the évidence for believing that 
they must hâve known, before October, that they would hâve to fail, 
• — and their professed inability, eight months later, to remember any dé- 
tails which would bave made vérification of the book entries possible, — ■ 
I consider the indications that the real facts are being withheld, because 
the bankrupts are afraid to let them be known, too strong to be disre- 
garded. I am obliged to regard the book entries and the bankrupts' 
testimony about them as discredited, and the disposition of the goods 
which the entries of cash sales purport to represent as unexplained. 

Although direct contradiction of the book entries is impossible, the 
181 F.-— 38 
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circumstances hâve thrown a burden upon the bankrupts of proving 
their assertion that the goods went to bona fide purchasers for the 
amounts set down in the books, which they hâve failed to sustain. 
The goods having disappeared, and the only attempt at accounting for 
■ their disappearance being thus unsuccessful, I think the spécifications 
which charge transfer, removal, or concealment of goods with intent 
to hinder, delay, and defraud creditors sufficiently estabHshed by a 
fair prépondérance of évidence. In re Meyers (D. C.) 96 Fed. 408 ; 
In re Leslie (D. C.) 119 Fed. 40G ; Seigel v. Cartel, 164 Fed. 691, 90 
C. C. A. 512. 

The above conchision might be unwarranted if it were possible to 
say that the cash received from thèse goods, according to the books 
and the bankrupts' testimony, is satisfactorily accounted for. But, 
even if the entries on the books be accepted as a correct account of the 
disposition of the goods, and the burden to be sustained by the bank- 
rupts be described as the burden of explaining how the large amount 
of money realized by thèse sales came to disappear before their bank- 
ruptcy, I am unable to see that they hâve accounted any more satisfac- 
torily for the money than for the disposition of the goods. Only a 
very inconsiderable portion of the money appears to bave been de- 
posited in any bank account, and the fîrm's bank books, checkbooks, 
and checks, therefore, afïord no assistance in showing what they did 
with by far the greater part of it. There are entries in the books 
which purport to account for it; but they are entries which afïord 
little or no information in themselves, of the kind required under the 
circumstances, and such further information as the bankrupts are will- 
ing to attempt in their testimony seems to me subject to grave suspicion, 
where it is not to be regarded as wholly inadéquate, in any event. Ac- 
cording to the books, the two bankrupts withdrew in cash from the 
firm's funds between October Ist and December 4th the amount of 
$3,742.03; nearly ail of it in amounts ranging between $169 and $674. 
Never before October Ist had their withdrawals been at anything like 
the sarhe rate. They can give no account at ail of the use they made of 
more than $700 eut of this amount. The account they give of the use 
made of the remainder I find myself unable to regard as an honest ac- 
count. Their books also show payments in October and November 
to Max Herman and Israël Herson, employés of the firm on salaries 
of $15 per week, to the amount of ail of $1,220; but the évidence 
wholly fails, in my opinion, to show that they really owed thèse per- 
sons any such amounts as are said to hâve been paid them. Under date 
of November 21st is an entry in the cash book of "Expense, $118" 
which is unexplained, and is much larger than any item of "expense" 
found in the books under previous dates. $263.33 deposited in the 
United States Security Company and $300 deposited in a trust Com- 
pany were not found on deposit at the bankruptcy, and there is no 
check or explanation to show where the money bas gone. Two notes, 
one of $300 and one of $500, appear by the books to bave been paid 
December 4, 1906, the day the pétition was filed. Who it was that got 
the money there is nothing to show, nor could the bankrupts recoUect 
vvhen asked about them in the following April. One of the bankrupts 
sold certain eut glass belonging to the firm for $106, after the bank- 
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1-uptcy, and never accounted for the money to the trustée. He claims 
to hâve paid $6 of the amount for freight and $48 for wages due to 
Herman above mentioned and to another employé of the firm. If this 
transaction stood by itself, thèse statements might perhaps be accepted 
as true and the explanation that the bankrupt used the remaining $53 
for Personal expenses might be accepted as satisfactory. The view 
of the character of the bankrupts' testimony in gênerai which I fànd 
myself obliged to take, as above stated, prevents me from thus accept- 
ing either the statements or the explanation. 

For the reasons above given, I consider the charges of concealment 
of goods, or of money received for them, established by a fair prépon- 
dérance of the évidence. A fair prépondérance is, in my opinion, 
enough. In re Delmour (D. C.) 161 Fed. 589. 

The application for discharge must be refused. 



FARMERS' LOAN & TRUST CO. v. CENTRAL PARK, N. & E. R. R. 

CO. et al. 

(Circuit Court, S. D. New York. September 17, 1910.) 

Steeet Raileoads (§ 52*) — Bonds — Payment or Purchase. 

Défendant railway Company in 1872 issued a block of bonds payable in 
30 years, and before maturlty leased ail its franchise property to another 
railway company, which subsequently became Consolidated with the M. 
Company. In March, 1002, the M. Ctompany exeeuted a mortsage on ail 
its property owned and leased to secure refunding bonds to replace bonds, 
Including those in question, which were called "collatéral bonds." The 
mortgage provided that after the maturlty of any of the outstanding old 
bonds or collatéral bonds, or within 12 months before such maturlty, the 
railway company might sell refunding bonds in order to provide means 
to "purchase or pay" such outstanding old bonds or "to purchase" such 
collatéral bonds as shall uot hâve been delivered to the trustée and held 
by it under the mortgage and which hâve matured or are about to mature 
within 12 months, and that the trustée shall deliver to the railway com- 
pany refunding bonds to the face amount of such outstanding old bonds 
or collatéral bonds which hâve matured or are about to mature, provided 
that the par value of the refunding bonds so certified and delivered shall 
simultaneously be deposited in cash wlth the trustée in exchange there- 
for, and out of the cash so received by the trustée it shall on demand of 
the railway company and on delivery to the trustée of the outstanding 
old bonds or collatéral bonds so paid or purchased by the railway com- 
pany pay to the railway company a sum e<iual to the par value of the 
bonds so paid or purchased. I5efore the maturlty of the collatéral bonds, 
the dlrectors of the M. Company requested the trustée to certify and de- 
liver new refunding bonds to an amount equal to such 30-year collatéral 
bonds outstanding on deposlt with the trustée of an amount equal to the 
face of such refunding bonds in cash in exchange therefor, and directed 
the trustée on such deposit to pay $1,000 of the deposlt for every $1,000 
of the collatéral bonds of the lessor company delivered to the trustée un- 
der the mortgage. Held, that as to the collatéral bonds the refunding 
mortgage contemplated a purchase only, and not a payment of the bonds, 
so that a payment by the trustée out of the amount so deiioslted to the 
holders of the collatéral bonds constltuted a purchase thereof and not a 
payment and satisfaction of the bonds for the benefit of the lessor railway 
company. 
[Ed. Note. — For other cases, see Street Raiiroads, Dec. Dig. § 52.*] 

•For oUier cases see same toplc & i humbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit by the Farmers' Loan & Trust Company against 
the Central Park, North & East River Railroad Company and others 
to foreclose a mortgage of the défendant railroad company referred to 
in the opinion as Central Park Company. The suit was brought while 
the property was in the actual custody of the court; jurisdiction not 
being disputed. Decree for complainant. 

See, also, 175 Fed. 528. 

Turner, Rolston & Horan, for complainant. 

Thompson, Vanderpoel & Freedman, for défendant Central Park, 
N. & E. R. R. Co. 

Masten & Nichols, for receivers Metropolitan St. Ry. Co. 
Davies, Stone & Auerbach, for Guaranty Trust Co. 
Byrne & Cutcheon, for Penn Steel Co. et al. 
Bronson Winthrop, for Morton Trust Co. 

LACOMBE, Circuit Judge. On December 1, 18-72, the Central 
Park Company, in order to cancel and retire several prior issues of 
bonds, to pay certain other indebtedness, and to provide funds for fur- 
ther construction, etc., gave the Farmers' Loan & Trust Company, as 
trustée, the mortgage now in suit, covering ail its franchises and prop- 
erty of every description, to secure the payment of $1,200,000 repre- 
sented by an issue of 1,200 bonds of $1,000 each. Thèse bonds, ail of 
which were issued, were payable in 30 years, i. e., Dec. 1, 1902, and 
bore interest at the rate of 7 per cent, per annum, payable semiannual- 
ly. The bonds were payable "at their office" in the city of New York ; 
the context leaving it uncertain whether such "office" is that of the 
mortgagor or of the trustée. The validity of the bonds and mortgage 
is not in dispute. The bonds passed into the hands of many différent 
holders for value. For some years the coupons were paid at the New 
Amsterdam Bank, but a short time before maturity of the bonds no- 
tice was given to ail holders who came to the bank or elsewhere that 
they might présent them to the Morton Trust Company to get their 
cash for their bonds and interest. AU the bonds were there presented. 
Cash for the full amount, principal and interest, vi'as paid to each hold- 
er by the Morton Trust Company, which thus came into possession of 
the entire issue. The fundamental question in this case is whether 
this transaction was a payment of the bonds or a purchase thereof. 

The intervention of the Morton Trust Company as the disburser 
of this cash came about by reason of certain transactions hereinafter 
set forth. 

In 1892 the Central Park Company leased ail its franchises and 
property to the Metropolitan Crosstown Railway Company and the 
Houston, West Street & Pavonia Ferry Railroad Company, which last 
two companies with certain others in 1894 became Consolidated into 
the Metropolitan Street Railway Company, hereinafter called the 
"Metropolitan." It will be more convenient to speak of the lease as 
if made directly to the Metropolitan. That company, itself owning 
many street surface railroads in Manhattan Island, leased many other 
railroads there located, thereby getting together a unitary railway Sys- 
tem which included practically ail surface lines. On Mardi 21, 1903, 
it executed a mortgage covering ail its railroad property, owned and 
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leased, which included this Central Park leasehold and also 3,000 
shares (ont of 18,000 shares) of stock of the latter company, which it 
then owned. 

The situation at that time was this : There were bonds secured by 
mortgages faUing due, in the near or remote future, upon Unes owned 
by the Metropohtan and also bonds similarly secured on the varions 
leased lines. If thèse were not provided for and default ensued, the 
unitary System might be destroyed by cutting out parts of it through 
sale under foreclosure. In order to provide for the préservation of 
the System and the fînancing of the obligations as they fell due, and 
also to provide $11,000,000 of new money for gênerai betterments, 
etc., this mortgage securing an issue of $65,000,000 of bonds was ex- 
ecuted to the Morton Trust Company as trustée. After providing for 
the issue of the $11,000,000 to obtain new money for the Metropoli- 
tan, the mortgage very carefully provided for the certification and dis- 
position of bonds to take care of outstanding bonds. It first defines 
two classes of such bonds, viz., such as are liens on property owned 
by the Metropolitan, which are called "outstanding old bonds," and 
such as are liens on the property of lessor roads, which are called 
"collatéral bonds." It also recites that payment of a large number of 
said outstanding old bonds and collatéral bonds bas been guaranteed 
by the Metropolitan. It then provides that, if the Metropolitan shall 
tender to the trustée any of said outstanding bonds or collatéral bonds 
with ail the unmatured coupons thereunto appertaining, the trustée 
shall in exchange therefor certify and deliver in exchange an equal 
number of bonds under this new mortgage. This method of disposing 
of outstanding bonds was not followed. As an alternative the mort- 
gage provides as follows : 

"At any time or times on or after the maturity of any of the outstanding 
old bonds, or collatéral bonds, or within twelve months before such maturity, 
the railway company may sell refunding bonds in order to provide the means 
to purchase or pay such outstanding old bonds, or to purchase such collatéral 
bonds, as shall not theretofore hâve been dellvered to the trustée and held 
by it under tliis indenture, and which hâve matured, or about to mature with- 
in twelve months, and the trustée shall certify and deliver to the railway 
company, or upon Its order, refuuding bonds hereunder to a face amount 
equal to the face amount of such outstanding old bonds or collatéral bonds 
which hâve matured, or about to mature within twelve month.s; provided 
that the par value of the refunding bonds so certifled and delivered shall 
slmultaneously be deposited in cash with the trustée in exchange therefor. 
Out of the cash so received by the trustée, It shall, on demand of the railway 
company and upon delivery to the trustée of the outstanding old bonds or col- 
latéral bonds so paid or purchased by the railway company, pay to the rail- 
way company a sum equal to the par amount of the bonds so paid or pur- 
chased." 

There is a very plain and explicit distinction between the course to 
be pursued in relation to thèse two différent classes of bonds. The 
"outstanding old bonds" are to be purchased or paid ; the "collatéral 
bonds" are to be purchased only. The reason for the distinction is 
manifest. Extinguishment of an "old bond" by payment would, by re- 
moving a prior lien, increase the value of the property mortgaged to 
the Morton Trust Company; extinguishment of a "collatéral bond" 
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would invire solely to the benefiit of the lessor company. There are 
also provisions providing for the cancellation, at the request of the 
MetropoHtan, of outstanding old bonds acquired by the trustée; but 
there are no such provisions in relation to the cancellation of any col- 
latéral bonds acquired by the trustée, and the trustée was forbidden to 
cancel any bonds except as specifically provided. The mortgage also 
required that bonds "which shall be acquired by the trustée hereundef 
shall be stamped with the word 'Nonnegotiable,' held in trust for the 
purposes declared in the refunding mortgage of the Metropolitan 
Street Railway Company dated Match 21, 1902, and (either with or 
without conversion into registered bonds at the option of the trustée) 
shall be held by the trustée as purchaser, as additional security for the 
payment of the bonds hereby secured." 

The mortgage contains many other provisions which need not be 
recited. There is nowhere among them anything inconsistent with this 
carefully elaborated plan for purchasing collatéral bonds at maturity 
with cash provided by the trustée through the sale of refunding bonds 
and keeping them alive as security for such new bonds. What took 
place as to the particular collatéral bonds now in question (Central 
Park bonds due December 1, 1902) was as follows: On July 8, 1902, 
the board of directors of the Metropolitan passed a resolution request- 
ing the Morton Trust Company, as trustée, to certify and deliver 
$1,200,000 face value of the new bonds under the mortgage, upon the 
deposit with said trust company of $1,200,000 in cash in exchange for 
such refunding bonds, and further requesting and directing the trust 
company upon such deposit in cash to pay $1,000 of the money so de- 
posited for every $1,000 of the bonds (outstanding collatéral bonds) of 
the Central Park Company, delivered to the said trust company as 
trustée under the said refunding mortgage. A great deal of testimony 
bas been taken as to what subsequently took place, but the substance 
of it ail is that the necessary amount of cash was furnished to the Mor- 
ton Trust Company by new bondholders (under the Morton Trust 
mortgage) through the bankers who had unr'erwritten the issue ; that 
such cash was paid out to the individual holders of Central Park bonds 
upon the présentation of their holdings to the trustée ; and that thèse 
bonds were stamped as provided for and hâve since been held by the 
trustée "as additional security" in accordance with the plan specificailly 
prescribed, and they bave never been canceled. The court is satisfied 
that what took place was what the parties to the refunding mortgage 
asreed should take place, and that thèse old Central Park bonds wert 
not paid at maturity, but were acquired by the trustée by purchase from 
their holders. The last coupon on each bond was paid with money 
furnished by the Metropolitan Company, so the bonds only are now 
outstanding. 

The terms of the lease by Central Park to Metropolitan bave been 
discussed at great length in the briefs. This lease was included among 
the property mortgaged to the Morton Trust Company ; but the prés- 
ent suit does not seek to foreclose any lien on that particular pièce of 
property, and it would seem that its terms cannot be availed of to de- 
feat the security created 20 years before upon which as purchaser of 
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the bonds thereby secured tlieir présent holder relies. It is concluded 
that thèse old bonds bave never been paid, are still an outstanding ob- 
ligation of tbe Central Park Company, and are secured by the mort- 
gage now sought to be foreclosed. 

Complainant may take the usual decree. 



COLEMAN V. UNITED STATES. DUNX et al. v. SAME. TRIIRS T. SAJVIE. 

(Circuit Court, N. D. Alabama, S. TJ. September 10, 1910.) 

Nos. 1,198, 1,196, 1,197. 

1. United States (§ 127*) — Glaims Aqainst^Tx\kin(} oe Injuby to Pbop- 

EETY — JURISniCTION UnDER TUCKER AcT. 

Tucker Act March ,3, 1887, c. 3-59, 24 Stat. .W5 (U. S. Comp. St. 1901, 
p. 752), anthorizing suits against the TTnited States, does uot authorize 
a recovery of damage.s for a consequential in.iury to property not amount- 
ing to a taking and for vvhich recovery could be had only in au action ot 
tort. 

[Ed. Note. — For otlier ca.ses, see United States, Dec. Dig. § 127.*] 

2. Eminent Domain (§ 98*) — "Taking" of Propebty. 

In order that tlie fiooding of lands resulting froni tlie construction of 
a dam on a stream by tbe United States for tlie improveaieut of naviga- 
tion shall constitute a "tal^ing" of tbe land within the meaning of the 
fifth constitutional amendment, and entitle the owner to recover compen- 
sation therefor, it must amount to a permanent fiooding and an actual 
ouster of the owner, the effect of which is the practlcai destruction of 
the value of the land. There is not such a taking vi^here the land was 
previously subject to overflow each year in time of freshets, to such ex- 
tent that it had not been cultivated for many years, and the only effect 
of the dam was to increase such overflows in extent and frequency, the 
land for the inost part being free f rom water practlcally a!l the time ; 
and in such case there can be a recovery only wlth respect to such por- 
tion as Is permanently covered. 

[Ed. Note. — For other cases, see Eminent Domain, Cent Dig. §§ 252- 
255; Dec. Dig. § 98.* 

For other définitions, see Words and Phrases, vol. 8, pp. 6851-6863 ; 
vol. 8, p. 7813.] 

Actions against the United States by Thomas S. Coleman, by A. J. 
Dunn and J. N. Coleman, and by Martha C. Truss. Heard to- 
gether. Judgment for the plaintifï Thomas S. Coleman, and for de- 
fendant in the other two actions. 

Sterling A. Wood and Gardiner Green, for plaintiffs. 
O. D. Street, U. S. Atty. 

GRUBB, District Judge. Thèse were suits filed by the respective 
plaintiffs against the United States, under the provisions of the Tuck- 
er act, to recover for the flooding, by the United States, of certain 
lands of the plaintiffs, located on the Coosa river, or its tributary, 
Broken Arrov^^ creek, by the construction of a dam across the Coosa 
river. The three cases were, by agreement, tried together upon the 
same évidence, and the finding of facts and opinion apply in ail of the 
cases. 

•For other cases see same topic & § numeer In Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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The évidence showed tliat the plaintiffs owned and were in posses- 
sion of the lands described in their respective pétitions, at the time of 
the grievances therein complained of , and at the time of the trial ; 
that in 1898 the United States, in improving the navigation of the 
Coosa river, which is a navigable stream, built a dam across the river 
at a point on the river about three-fourths of a mile below the land 
of the plaintiff Thomas S. Coleman; that in October, 1902, the United 
States raised the dam so constructed an additional height of 3 f cet ; 
that the dam was 700 feet in length and 15 feet in height; that the 
water of the river, in ordinary stage, just flowed over the dam; and 
that the entire length of the dam acted as a spillway. The évidence 
showed that the lands of plaintiff Thomas S. Coleman were on the 
bank of the Coosa river, about three-fourths of a mile above the dam ; 
that the lands of the plaintiff Martha C. Truss and those of the plain- 
tiffs A. J. Dunn and J. R. Coleman were on Broken Arrow creek, 
about 114 miles from its junction with the Coosa river, which was 
about iy2 miles above the government dam on the river, the lands of 
the former lying down the creek from the lands of the latter, but close 
to them; that about two-thirds of the lands of Dunn and Coleman 
were bottom lands, and one-third hill lands ; that the lands of Martha 
C. Truss and Thomas S. Coleman were creek or river bottom lands ; 
that ail the bottom lands were suitable for agricultural purposes, when 
cleared, except that they were subject to overflow in times of high 
water in the Coosa river; that none of the lands, except a small part 
of Thornas S. Coleman's, had been in cultivation since the War, and 
those of.Dunn and Coleman and Martha C. Truss had the original 
timber still standing on them, when the dam was built and now, those 
of the latter having been eut over to some extent; that the lands of 
Thomas S. Coleman bave no timber of any value or conséquence on 
them; that other lands on Broken Arrow creek had been cultivated 
before the construction of the government dam, but their cultivation 
had been abandoned since the dam was built. 

The évidence showed that the lands of ail the plaintiffs had been 
accustomed to overflow in times of freshet in a way to injure crops 
long before the dam was built, but not to so great an extent as after 
its construction; that in dry seasons the bottom lands, similar to 
plaintiffs, would make a crop, but not in wet seasons, even before the 
construction of the dam; that the freshets in the river were likely to 
occur every month in the year, but principally from December to May 
or June ; that the raising of the dam in October, 1902, raised the level 
of the water in the river at the mouth of Broken Arrow creek about 
three feet and caused the water to back up Broken Arrow creek to 
beyorid .plaintiffs' lands ; that, except in times of freshet in the Coosa 
river, the backwater in the river and creek from the dam did not cause 
the water to get out of the bed of the creek on the lands of the plain- 
tiffs Dunn and Coleman and Martha C. Truss at ail, but did cause it 
to stand on about 2% acres of the lands of Thomas S. Coleman in a 
slough that ran into the river; and that on this 3^^ acres the back- 
water from the dam stood ail the time. The évidence showed that both 
before and after the dam was built the water overflowed other parts 
of the lands of ail of the plaintiffs in times s| freshet, and that there 

m 
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were low places on the lands of Dunn and Coleman and those of Mrs. 
Truss, into which the water flowed when the freshets came, and where 
it remained standing in ponds lower tlian the creek until it disappeared 
by evaporation ; that when the water was just flowing over the dam, 
no part of the lands of any of the three plaintiffs was overflowed ex- 
cept the 2V:> acres belonging to Thomas S. Coleman, nor was the water 
out of the channel of the creek as it flowed throiip;h the lands of Dunn 
and Coleman and of Martha C. Truss ; that when the water, at the 
dam, was flowing over it three fect cleep, there was but a half acre in 
the corner of Dunn and Coleman"s land submerged, but the greater 
portion of Mrs. Truss' was under water at that stage ; that when the 
water, at the dam, was flowing over the dam nine feet deep, prac- 
tically ail of the bottom land of Dunn and Coleman and of Mrs. Truss 
was under water. 

The évidence showed that the lands on the creek and the river could 
only be successfully cultivated, after the dam was built, in dry seasons ; 
that bottom lands not cleared on the creek or river were worth, at the 
time of the building of the dam, $15 an acre ; that the timber on Dunn 
and Coleman's lands was reasonably worth .$1,200 in its condition at 
the time of the trial, and that on Mrs. Truss' land $150 ; that a couple 
of acres of timber on the Dunn and Coleman land and a small amount 
on the Truss land had been killed by standing water; that the water 
neither before nor after the dam was built ever overflowed the hill 
land of the Dunn and Coleman tract, comprising one-third of it. The 
évidence showed that the efifect of the dam was to back the water up 
Broken Arrow creek beyond the Dunn and Coleman lands, but not out 
of the creek banks, in times of ordinary water, and that in times of 
freshet on the river the effect of the dam was to back the water up the 
creek to a greater depth and extent than it was backed up by similar 
freshets before the dam was built, though such freshets had overflowed 
the lands on the creek, including those involved in the suits, every 
year since before the War. The evi<'ence showed that there was a 
mill site on the lands of Dunn and Coleman which had not been used 
since the War, and that the building of the dam destroyed the value 
of the mill site, but only by deepening the water in the creek and 
thereby taking the fall out of it, and that the overflow on the lands 
of Thomas S. Coleman had destroyed one spring and had injured 
another. The évidence also showed that the lands of Dunn and Cole- 
man were valuable for timber, cultivation, and milling, and those of 
Mrs. Martha Truss for timber and cultivation, and those of Thomas 
S. Coleman for cultivation only ; that the values for ail three purposes 
were impaired by overflows, both before and after the building of the 
government dam; that the overflows before the dam was built were 
due altogether to high water in the Coosa river, and after the dam was 
built to such high water aided by the government dam, which increased 
in extent and frequency the overflows on the lands above it on the 
river and creek, including those in suit. 

Upon the forgoing facts, are the plaintiffs entitled to recover of 
the United States? This inquiry does not dépend upon whether the 
lands of the plaintiffs were injured by the government dam, but upon 
whether the injury caused to them by it amounted to a taking of the 
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plaintiffs' lands, without compensation, witliin the meanîng of the fifth 
amendment. For a consequential in jury for which recovery could be 
had only in an action of tort, the Tucker act authorizes no suit against 
the United States. For recovery of compensation for a taking of prop- 
erty by the United States for an authorized improvement, the Tucker 
act authorizes an action. U. S. v. Great Falls Mfg. Co., 112 U. S. 
645-6,56, 5 Sup. Ct. 306, 38 U Ed. 816 ; Harley v. U. S., 198 U.. S. 
229, 25 Sup. Ct. 634, 49 L. Ed. 1029 ; Manigault v. Springs, 199 U. 
S. 473-484, 36 Sup. Ct. 127, 50 L. Ed. 274 ; Bedford v. U. S., 193 U. 
S. 217-225, 24 Sup. Ct. 338, 48 L. Ed. 414 ; U. S. v. Eynah, 188 U. S. 
445, 23 Sup. Ct. 349, 47 L. Ed. 539 ; Mills v. U. S. (D. C) 46 Fed. 
738, 13 L. R. A. 673. Thèse décisions aiso prescribe what constitutes 
a "taking," as distinguished from a mère consequential injury toprop- 
erty. In the case of U. S. v. Lynah, supra, the court quoted with ap- 
proval from its opinion in the case of Transportation Co. v. Chicago, 
99 U. S. 635, 642 (25 L. Ed. 336), the following: 

"The extremest qualification of the doctrine is to be found, perhaps. In 
Pumpelly v. Green Bay Company, 13 Wall, 166 [20 L. Ed. 557], and in Eaton 
V. Boston, Conoord & Montréal Railroad Oo., 51 N. H. 504 [12 Am. Rep. 147]. 
In those easea it was held that permanent flooding of private property may 
be regarded as a 'taking.' In those cases there was a physlcal Invasion of 
the real estate of the private owner. and a i)ractleiil ouster of hls possession. 
But in the présent case tliere was no sucli invasion. No entry was made up- 
on the plaintiflCs' lot Ail that was done was to render for a time its use more 
inconvénient." 

In the same case the court said: 

"But as a practlcal matter, and for the purposes of this case, we must, un- 
der the flndlngs, regard the lands in controversy as irreclaimable and their 
value whoUy and flnally destroyed. Therefore, following the settled law of 
this court, we hold that there has been a taking of the lands for publie uses, 
and that the government Is under implied contract to make just compensation 
therefor." 

In the case of Bedford v. U. S., supra, the court, distinguishing the 
case there under discussion from the Lynah Case, supra, and that of 
Pumpelly v. Green Bay Co., 13 Wall. 166, 20 h. Ed. 557, said (page 
225 of 193 U. S-, page 240 of 24 Sup. Ct. [48 L. Ed. 424]): 

"In both cases, therefore, It was said that there was an actual invasion and 
appropriation of land as distinguished from consequential damage. In the 
case at bar the damage was strictly consequential. It was the resuit of the 
action of the river through a course of years." 

In the case of Manigault v. Springs, supra, the court said (page 
483 of 199 U. S., page 131 of 26 Sup. Ct. [50 L. Ed. 274]) : 

"We do not thlnk the overflow to the minor extent indicated constitutes 
a taking of property within the meaning of the law, when the damage can 
be prevented by raising the banks, or that, If the damage stated did in fact 
resuit, it would justify the Interposition of a court of equity. 

"The question whether the overflow of lands constitutes 'a taking' within 
the constitutional provision has been discussed in several cases in this court 
(citing cases). A récent case is that of United States v. Lynah, 188 U. S. 
445 [2â Sup. et. 349, 47 L. Ed. 539], wherein it was held that where the 
government had placed dams and other obstructions in the Savannah river 
in such manner as to binder its natural flow, »ind to raise the water so as 
to overflow plalutiff's lands and to cause a total destruction of their value, 
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the prooeeding must be regarded as an actual appropriation of the land, and 
created an obligation upon tbe government to make compensation for the 
land." 

After discussing the Mills and Bedford Cases, supra, the court said 
in this same case (page 484 of 199 U. S., page 132 of 36 Sup. Ct. [50 
L. Ed. 274]): 

"We think the ruie to be gathered from thèse cases is that where there is 
a practlcal destruction, or material impalrment of the value of plaintlfC's 
lands, there is a takiug, whieh demands compensation, but otherwise where, 
as In this case, plalntiff Is merely put to some extra expeuse In wardiug où! 
the conséquences of the overllow." 

A fair construction of thèse décisions leads to the conclusion that, 
in order that a flooding of lands may constitute a "taking," it must be 
not only a direct physical invasion of private property, but must also 
act as an actual ouster and cause a practical destruction of the value 
of the land. It is true that the words "material impairment" are used 
by the court in the case of Manigault v. Springs, but in association 
with and as équivalents of the words "practical destruction." The 
other cases cited clearly indicate that a taking must be such a physical 
mvasion of land as to amount to a permanent flooding and an actual 
ouster of the owner, the effect of which is the practical destruction of 
the value of the land overflowed. The other cases cited, as well as the 
previous extracts quoted from the case of Manigault v. Springs, itself, 
show that the words "practical destruction" control the meaning of 
the words "material impairment," used in the same context in that case. 

The cases at bar are cases of occasional, as distinguished from per- 
manent, flooding, except as to the 21/2 acres of Thomas S. Coleman. 
The overflows are not the direct resuit of water backed up from the 
dam, for in ordinary stages of the river no water is backed on the 
lands of any of the plaintiffs, with the exception indicated. The lands 
were accustomed to overflow in times of freshet before the dam was 
built, and had not been cultivated since the war, probably influenced 
by this fact. The effect of the dam was only to make such overflows 
more fréquent and of greater extent. The lands were unoccupied by 
backwater, even after the building of the dam, practically ail the time. 
There was no ouster, except as to the 214 acres. The impairment in 
agricultural value was conjectural, in view of the fact that there had 
been no cultivation since before the War. The destruction of the 
small portion of the timber, shown by the évidence, if conceded, to be 
the resuit of the increased overflow due to the construction of the dam, 
would constitute an injury to and not a taking of the lands on which 
it stood. The major part of the timber, the reasonable value of which 
was $1,350, was uninjured at the time of the trial. Clearly such an 
injury would not constitute a taking. Injuries analogous to those to 
the mill site and to the springs hâve been held by many cases to be 
in their nature indirect and consequential merely. Injury to both tim- 
ber and crops, from overflows, was occurring frequently, if not annu- 
ally, before any dam was built. The value of the lands for both pur- 
poses was diminished and impaired by the existence of such overflows 
and the likelihood of their récurrence each year, even before the dam 
was built. It will not be contended that thèse prior conditions amount- 
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ed to an ouster of plaintiffs from their property or to a practical de- 
struction of its value. The effect of the dam was merely to increase 
the likelihood and extent of similar overflows and the damage result- 
ing therefrom, and thereby impair the value of plaintiff's property 
for cultivation to a greater extent. The différence was one of degree 
only. There was still no ouster of plaintiffs from their lands, no prac- 
tical destruction of their value, nor was there a permanent flooding 
except of the 2iX> acres. 

The lands of the plaintiffs aggregate 240 acres, of which but 2y^ 
acres were permanently flooded ; 40 acres were located three-quarters 
of a mile above the dam; and 200, three miles from it, and on one of 
the tributaries of the river on which it was located. An application 
of the principle that would require the United States to acquire and 
pay for ail lands similarly situated to those in controversy, equally dis- 
tant and equally remotely affected by the improvement and in equal 
proportion to the part injured, would operate as a practical prohibition 
of such improvements to navigable streams ; and, while this resuit 
should not be held conclusive of plaintiffs' rights, it is persuasive 
against the correctness of the application contended for by them. 

In my opinion, the only land which can be said under the facts to 
hâve been taken by the United States and for which the government 
can be called upon to pay in this proceeding, is the Sy^-acre tract 
of Thomas S. Coleman, the reasonable value of which at the time 
of the taking by the government I find to be $37.50, which, with in- 
terest from the date of the taking, amounts to $49.50, for which, and 
his costs, judgment is entered in favor of the plaintiff Thomas S. Cole- 
man. The pétitions of the plaintiffs A. J. Dunn and J. R. Coleman and 
that of Martha C. Truss are dismissed, at petitioners' costs. 



The ANNA W. 
(District Court, E. D. New ïorlv. August 22, 1010.) 

1. CoLT-TsiON (§ 77*) — Fatjlt — Absexce of Lookouï. 

ïlie absence of a lookout on a vessel stationed where lie sliould lie will 
not rentier such vesso-l In fault for a collision, where she was navigated 
exactly as she sliould liave beeu had there been a lookout reporting the 
situation. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 140-149; Dec. 
Dig. i 77.*] 

2. Collision (§ 61*) — ïug and Tow Meeting Schooneb — Négligence of Tug. 

A collision between a schooner passing np the Main Ship Channel into 
lower New York Bay, at night, before the wind, but against an ebb tide 
at a speed of not more than ly^ knots and the tow of a meeting tug on 
a hawser 1,200 feet long, held due solely to the fault of the tug in failins 
to keep further toward the west side of the channel in view of her duty 
as the burdened vessel to keep out of the way and the length of her 
hawser, which by the set of the tide would cause her tow to sag to tli;! 
eastv/ard of her owii course. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 78; Dec. Dig. 
§ 61.* 

Collision with or between towing vessels and vessels in tow, see note 
to The John Englis, lOO G. O. A. .581.] 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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3. Collision (| 114*) — Liabiuty to Cargo Ownee. 

The owner of the cargo of a vessel sunk in collision whlch occurred 
througti the sole faiilt of tlie other vessel is entitled to recover his dam- 
ages against the vessel so in fault. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 243; Dec. Dig. 
§ 114.*] 

In Admiralty. Suits by Jared Griffing, as owner of the schooner 
Daylight, and by the Président and Directors of the Insurance Com- 
pany of North America, against the steamtug Anna W. Decrees for 
Ubelants. 

Garvan & Armstrong, for Ubelant Griffing. 

Kneeland & Harison (Lawrence Kneeland, of counsel), for hbelant 
Insurance Company of North America. 
Carpenter & Park, for The Anna W. 

CHATFIELD, District Judge. The Ubelant is the master of the 
three-masted schooner Dayhght, which, on a voyage up the Atlantic 
Coast, entered New York Harbor, on the night of January 17, 1910. 
The sky was not cleàr, but, as ail of the witnesses testified, lights 
could be plainly seen for a considérable distance. Between 4 and 5 
o'clock in the morning, a breeze was blowing from the south, register- 
ing at Sandy Hook 9 knots an hour, but in this locality its strength 
was not sufficient to propel the loaded schooner against the tide at 
more than 1 or II/2 knots up the bay. At the point in question, which 
is in the neighborhood of the West Bank Light, just north of the junc- 
tion of the Swash Channel with the Main Channel to the Lower Bay, 
the tide at the hour in question was running ebb, and setting with 
considérable strength to the southeast or toward the Ambrose Chan- 
nel. 

Under thèse conditions, the schooner, with her sails to starboard, 
was running before the wind on a course, as fixed by her captain, N. 
by E., which would be substantially up the channel. The lookout of 
the schooner was either below after a cup of coffee, or was just 
changing, and took no part in the proceedings. The captain was act- 
ing as lookout, from a point by the wheel ; but his vision dead ahead 
was not as unobstructed as would bave been that of the lookout, who 
should hâve been in the bow. 

After leaving the Swash Channel, the schooner sighted a tow of 
one barge, upon a hawser 200 fathoms in length, drawn by the Anna 
W. This tow was seen coming down the channel shortly before -5 
o'clock in the morning, at a distance of some two miles. The captain 
and others observed the course of the tow, straight down the channel, 
during ail of that period, and claim to hâve seen both side lights of 
the tug. Another tow, with the tug Dubois, was slightly to the rear 
and to the westward of the Anna W., and the testimony of the captain 
of the Dubois throws considérable light upon the situation. 

As the boats neared one another, the testimony indicates that the 
Anna W. was following a compass course approximately S. by W. Vo 
W. ; the channel at that point being nearly S. by W. % W. The tow, 

•For other cases see same topic & § numbee lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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as a whole, proceeded straight down the channel ; the inclination of 
the tug toward the west offsetting the drift of the tide to the east, 
and was making some 8 knots over the ground. 

The position of the varions boats indicates that the Anna W. was 
about in the center of the channel, while her scow was further over 
toward the eastward, and that the Daylight was coming up just on the 
eastern side of midchannel. After the accident she floated well over 
toward the Ambrose Channel, before sinking ; her position then being 
exactiy indicated by the wreckers who raised her from where she lay. 
The strength and set of the tide was also observed by thèse wreckers 
in such a way as to verify the conditions above described, and the 
relative positions and movements of the boats are quite definitely es- 
tablished. 

The captain of the schooner, upon reaching a point some 300 yards 
from the tug, observed what he thought was a turn to starboard and 
a shutting out of the tug's green light. As the schooner was sub- 
stantially in the path of the tow at that time, it would seem that this 
change in the light was caused by the close approach of the tug upon 
its course across the tide, and not because of any substantial change 
of helm. But the captain of the schooner then assumed, from his ob- 
servations at this point, that the tug was intending to pass the schoon- 
er to port, and he accordingly put his own helm to port so as to bear 
away from the tug. At this time he also noticed the three lights upon 
the mast of the tug, indicating a tow, and went forward to see if he 
could see where the tow lay. He failed to discover the lights of the 
tow, although the évidence showed that they were burning and in their 
ordinary positions. This failure to ascertain the lights of the tow 
may hâve been due to either of two causes. He may hâve confused 
the lights of the Dubois and its tow with those for which he was seek- 
ing, or he may hâve failed to notice the scow oflf to the east of the 
path of the tug, and hence in a direction substantially close under his 
bows, and where he could not locate them as readily without going to 
the extrême bow of his own vessel. 

The efïect of the ported helm carried the schooner ofï somewhat 
to the east, but not enough to bring her around to a position where 
her sails would jibe, or beyond a generally northeasterly course. The 
captain of the schooner testifies that she did not hâve steerage way 
■sufficient to move more rapidly from the path of the tow, and that 
they passed the tug not more than 20 feet away ; the crew of the tug 
estimating the distance between the boats at the point of passing as 
100 feet. But, however that may be, it was an extremely short dis- 
tance, and it would seem that the schooner did not hâve way enough 
to throw the bow around to the eastward sufficiently to avoid collision. 
But the schooner did work somewhat toward the east, and thus came 
in contact on her port bow with the forward port corner of the barge, 
breaking the hawser of the tow at a point near the scow, by the strain 
of collision. 

The tug was headed S. by W. % W. and moving on a course S. by 
W. 14 W. The schooner was headed N. by E. or N. % E., and pro- 
ceeding N. by E. % E. They were therefore moving on exactiy parai- 
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lel courses. When approaching closely the tug would show her red 
light to the schooner's green light, for a time, and then, if they passed 
port to port, 100 feet apart, with the tow following in the path of the 
tug, the schooner could néver hâve colHded with the scow. But much 
more impossible wduld hâve been collision when the schooner fell off 
two points in going about 300 feet further; that is, if her bow moved 
a corresponding amount more to the eastward. The pilot of the tug 
claims that the schooner showed him her red light ail the time, and 
that the schooner must hâve luffed in order to strike the scow. But 
the other testimony indicates nothing of the sort. 

In this situation a différence of a few feet would bave caused the 
vessels to clear; and it must be held that the captain and lookout of 
the schooner should bave known where the scow was throughout 
the entire period. But the schooner had the right of way, and the prés- 
ence of the lookout could not bave made any différence in what the 
captain did after the tow crossed the schooner's bow. The captain did 
as he should in ordering the helm hard aport, and hence the failure 
to bave a lookout to notify the captain that a tow was following 
should not be of itself considered actionable. The Farragut, 77 U. S. 
334, 19 L. Ed. 946; The Pilot Boy, 115 Fed. 873, 53 C. C. A. 339; 
The Blue Jacket, 144 U. S. 371, 12 Sup. Ct. 711, 36 L. Ed. 469 ; The 
Victory and The Plymothian, 168 U. S. 410, 18 Sup. Ct. 149, 42 L. 
Ed. 519. 

Under the conditions of wind and tide, the captain should hâve ap- 
preciated the position of the scow, in a tow coming straight down the 
channel for the distance covered while he was watching the tow ; but 
a lookout on the bow of the boat might bave been able to locate the 
scow and might hâve reported it before the captain found the tug 
would pass to port, and put bis helm hard aport accordingly. 

But that is pure spéculation, and the burden was on the tug to se 
navigate as to clear the tow when holding her course and using rea- 
sonable care to avoid obvions danger. The absence of the lookout 
was not the proximate cause of the collision, and it is not clear proof 
of négligence, unless coupled with a failure to appreciate the true sit- 
uation on the part of the captain of the schooner. He assumed that 
it was the duty of the tug to keep itself and its tow out of the way 
of the sailing vessel, and that therefore he was called upon to do noth- 
ing more than to indicate bis own position to the tow, and to hold his 
course. Such would ordinarily be the rule. The Isaac H. Tillyer (D. 
C.) 101 Fed. 478; The Mary A. Bird (D. C.) 102 Fed. G48; The 
Fannie, 11 Wall. 238, 20 L. Ed. 114. 

In the particular circumstances of this case, and when sailing with- 
out a lookout, the captain was bound to realize that ordinary condi- 
tions and dangerous situations could not be ignored by him, to the 
extent of failing to do what was proper to avoid collision, when a 
tow was crossing his course, when danger was imminent and when 
he had had fuU opportunity to realize, or by careful observation to 
ascertain, the exact necessities of the situation. But this apparently 
he did do. He did what he should bave donc if the lookout had re- 
ported the scow. and we must look to the action of the burdened vessel 
to see why it did not keep its tow clear. 
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The towboat was proceeding with a hawser 1,300 feet long. Thîs, 
while not of itself forbidden at the time, was, under the conditions of 
wind and tide, a dangerous menace in that portion of the channel. 
A référence to the chart will show that upon the course indicated a 
hawser 1,200 feet long would sag diagonally over a considérable por- 
tion of the channel. The captain of the tugboat testified that he did 
not haul his boat further to the west and attempt to get out of the way 
of the schooner, for the reascn that this would bave taken him out of 
his course and into danger from the banks on the western side of the 
channel. He made no efifort to do more than he did do, for the rea- 
son that he thought the tow would clear, and he would seem to hâve 
been négligent in both respects. With a hawser of this length, the 
burden being upon the steam vessel to keep out of the way of a sail- 
ing vessel, when the sailing vessel was fulfilling the duties required 
of her (The Fannie, supra, and The Isaac H. Tillyer, supra), the cap- 
tain of the towboat should bave so maneuvered that the length of the 
hawser would not of itself endanger the sailing vessel. Again, ob- 
serving the condition of wind and the tide, the speed of the schooner, 
and the amount of steerageway at the time of passing, the captain of 
the towboat should hâve better estimated the ability of the schooner 
to protect herself, and also, realizing that the burden was upon him, 
keep out of the schooner's way ; he should not bave taken the chance 
which he did in anticipating that the schooner could clear his scow 
without further effort on his own part. The speed of the tow was 
much greater than that of the schooner, and, if the tug had stopped, 
the schooner could hâve cleared the scow, in ail probability, even 
allowing for the drift of the tide. It is évident that, if the schooner 
had known what the tug was going to do, the accident might not bave 
happened. If the tugboat had not committed acts of négligence on 
its part, the accident would not hâve happened. But the two trans- 
actions are so commingled, and the captain of the schooner did so. 
exactly what he would bave done if a lookout had been présent, that 
the plain acts of négligence on the part of the tug must be held re- 
sponsible for the resuit. 

The président and directors of the Insurance Company of North 
America, suing as cargo claimants, bave alleged faults on the part 
of the tugboat similar to those charged by the Daylight, and should 
recover tberefor against the tugboat. The Atlas, 93 U. S. 303, 23 L. 
Ed. 863, and Erie R. R. Co. v. Erie Trans. Ce, 204 U. S. 220, 27 Sup. 
Ct. 340, 51 L. Ed. 450. Even if any fault had been found on the part 
of the Daylight, it would not be actionable by the owners of the cargo, 
under the Harter act. The Chattahooche, 173 U. S- 540, 19 Sup. Ct. 
491, 43 L. Ed. 801 ; Erie R. R. v. Erie Trans. Co., supra. 

But the tugboat having been held at fault, the cargo libelants are 
entitled to hold her for their damage. 
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PEOPLE'S OOAL- CO. v. SECOND POOL COAL CO. 
(District Court, W. D. PennsylvaDia. September 8, 1910.) 

No. 3. 

1. Navigable Wateks (§ 24*) — Obstruction- by Wkeck — Liacility op Ownee 

FOB Failuee to Mark Wreck — Abandonment. 

Under Act March 3, 18!.», c. 425. §§ 15, 19, 30 Stat. 1152, 1154 (U. S. 
Comp. St. 1901, pp. 3543, 3546), which provide that wlienever any vessel 
or other craft is wrecked and sunk in a navigable channel, aecidentally or 
otlierwise, it shall lie the duty of tlie owner to imiuediately mark it with 
a buoy or beacon during the day aud a lighted lantern at night, and main- 
tain sucli marks until it is removed or abaudoned, and to at once com- 
mence the removal of the same, and that if not removed within 30 days, 
or if sooner abandoned, it may be broken up or removed by the Secretary 
of War, the neglect to mark a sunlten craft as required is not a prima 
facie abandonment, nor is the failure to remove it an abandonment until 
the expiration of 30 days, and during ail of sueh time it is the duty of 
the owner to keep the place marked, and if lie does not he is liable for 
injuries caused to others thereby, unless there bas been an actual aban- 
donment. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. § 60; 
Dec. Dig. § 24.*] 

2. Navigable Waters (§ 24*) — OBSTRU0TIO^'■ by Wbeck — Liability fob Ik- 

JUEY Caused to Other Vessels — "Owner." 

Respondent, a coal Company, having lu its possession as bailee a coal 
flat partly loaded with coal, moored to its float in the AUegheny river 
in Pittsburg. east it loose during a flood, and it sank some distance be- 
low. The place was not marked, and some three weeks later libelant's 
vessel ran into it and was injured. Held, that respondent was the 
"owner," within the meaning of Act March 3, 1899, c. 425, § 15, 30 Stat. 
1152 (U. S. Comp. St. 1901, p. 3543), and retiuired by such act to mark 
the place until the flat was removed or abandoned, aud, it appearing that 
there had been no abandonment, that respondent was liable to libelant for 
the injury to its vessel. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. § 60 ; 
Dec. Dig. § 24.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5134-5151; vol. 
8, p. 7744]. 

In Admiralty. Suit by the People's Coal Company against the 
Second Pool Coal Company. Decree for libelant. 

John G. Frazer and John J. Heard, for libelant. 
L. C. Barton, for respondent. 

ORR, District Judge. This is a libel in personam to recover dam- 
ages for injuries to a steamboat, owned by the libelant, as a resuit of 
a collision with a sunken flat in the channel of the AUegheny river at 
Pittsburg. It appears that on March 15, 1907, a flatboat owned by 
the Diamond Coal Company and marked "Diamond Coal Company 
No. 33," being then partial!}' loaded with coal and moored to a float 
of the respondent in the river at the foot of Thirty-First street, was 
permitted by the respondent to become separated from the float and 
to be carried by the current to a point near the foot of Twenty-Fifth 
Street, where it sank in the channel of the river. There was at the 

•For other cases see same topic & § ku.mber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
181 F.— 39 
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time very high water in the river, and great qnantities of ice and 
other drift. Because of the action of such drift upon that flat and 
other flats attached to said float, it was deeraed proper, in order to 
save the float, to eut the said flat loose and push it into the stream. 
On the 4th of April follovving, in broad daylight, the steamship W. 
C. Jutte, owned by the hbelant, being then fully manned and in good 
repair and order, was proceeding down the river without a tow, when 
she ran upon the sunken flat and was so badly damaged by the force 
of the collision that she sank. No buoy or other thing had been placed 
over the sunken flat prior to this time to indicate the location of the 
obstruction, which was known to the respondent, but net to libelant. 
There was some évidence ofl:ered tending to show a swirl in the water 
immediately over the flat, such as would be caused by a sunken ob- 
struction, and there was some évidence that there were many swirls 
in the water in the vicinity of this place, due to holes left by sand 
diggers or dredgers. After a careful considération of the testimony, 
I am unable to find that there was anything above the surface of the 
water to give notice of the sunken flat. 

A great deal of testimony was taken as to whether or not there was 
négligence on the part of respondent in cutting said flat from its moor- 
ings. Considering the condition of the river, and considering the 
obstructions upon the shore against which the float of respondent had 
been forced by the high water, I am of the opinion that there was no 
such want of care on the part of respondent as would make it liable 
by reason of the mère fact of cutting the flat adrift. Had abandon- 
ment (to be hereafter considered) taken place, at the time of cutting 
the flat adrift, the respondent might not hâve been liable to the libel- 
ant in this proceeding. The respondent insisted that there could be no 
responsibility upon it, for the reason, among others, that the respond- 
ent was not the "owner" of the sunken flat. The évidence shows that 
the respondent owns no boats or flats, but is in the coal business, 
buying coal from others, who deliver the flats, loaded with coal, to the 
respondent at its float, where the flats are unloaded by the respondent. 
When the fiats are unloaded, they are removed from respondent's 
landing by the owners. The flat Diamond Coal Co. No. 33 had not 
been unloaded at the time it was eut loose, and could not then hâve 
been taken by the owner. It was in the hands of respondent as bailee. 
While not having the absolute, it had a qualified, property. It was 
a quasi owner. As such bailee the respondent was responsible to 
third persons for injury donc by the flat. To hold otherwise would 
be contrary to principle. 

Section 'l.5 of the act of March 3, 1899 (30 Stat. 1153, c. 425 [U. 
S. Comp. St. 1901, p. 3543 J), provides: 

"That it sliall not be lawful to tie up or anchor vessels or other craft in 
navigable channels in sucli a mauner as to prevent or obstrnct the passage of 
other vessels or craft, or to voluntarily or carelessly siuk, or permit or causo 
to be sunk, vessels or other craft in navigable channels; or, to float loose tim- 
ber and logs, or to float what is known as sack rafts of timber and logs in 
streanis or channels actually navigated by steamboats in such nianner as to 
obstruct, impede or endanger navigation. And whenever a vessel, raft or 
other craft is vvrecked and sunk in a navigable cliannel, accidentally or other- 
■wise, it shall be the duty of the owner of such sunken craft to immediately 
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mark it with a buoy or beacon during the day and a lighted lantern at night, 
and to maintain such marks until the sunken eraft Is removed or abandoned, 
and the neglect or failure of the said owner so to do shall be unlawful ; and 
it shall be the duty of the owner of such sunken craft to commence the im- 
mcdiate renioval of the same, and prosecute such removal diligently, and 
failure to do so shall be considered as an abandonment of such craft, and sub- 
Ject the same to removal by the United States as herelnafter provided for." 

Section 16 provides penalties for the violation of the provisions 
of the act. 

"Sec. 19. That whenever the navigation of any river, lake, harbor, sound, 
bay. canal, or other navigable waters of the United States shall be obstructed 
or endangered by any sunken vessel, boat, water craft, raft, or other similar 
obstruction, and such obstruction has exlsted for a longer period than thirty 
days, or viflienever the abandonment of such obstruction can be legally estab- 
lished in a less spaee of time, the sunken vessel, boat, water craft, raft, or 
other obstruction, shall be subject to be broken up, removed, sold or other- 
wise disposed of by the Secretary of War at his discrétion, without liability 
for any damage to the owners of the same : Provided, That In his discrétion, 
the Secretary of War may cause reasonable notice of such obstruction of not 
less than thirty days, unless the légal abandonment of the obstruction can be 
established In a less time, to be given by publication, addressed 'To whom it 
may concern,' in a newspaper pubiished nearest to the looality of the ob- 
struction, requiring the removal thereof," etc. 

It seems clear that within the meaning of this act the respondent is 
to be regarded as the owner of the flat and to be subject to the lia- 
bihties expressed or impHed by the act for failure to buoy the sunken 
flat. The act itself is criminal in its nature, and imposes penalties 
for its violation, and does not create by its terms a liability to a party 
vif ho may be injured by the violation of the statutory duty. It is true 
that at law, where a duty is imposed by statute, a remedy for a private 
wrong is not to be read into the statute, unless the duty may hâve ex- 
isted at common law. This is not so in admiralty. There are a num- 
ber of cases which hold that actual violation of a statutory rule im- 
poses the burden upon the violating vessel to show, not merely that her 
fault might not hâve been one of the causes, or that it probably was 
not, but that it could not bave been. Steamship Pennsylvania v. 
Troop, 19 Wall. 125, 23 L. Ed. 148; Taylor v. Harwood, Fed. Cas. 
No. 13,794. Prior to the act of Congress it was the duty of the owner 
of a sunken craft to put a buoy or light on it until it was abandoned. 
See Harwood v. Pearson, 1 Campbell, 515 ; White v. Crisp, 26 Eng- 
lish E. E. 532; The Snark, 82 Law Times Reporter (N. S.) 43; B. 
& H. S. Co. V. The Norman C. Munson, 117 Mass. 34. There were 
many cases cited by the respondent in support of the proposition that 
the owner of a vessel which has been sunk in navigable waters is un- 
der no obligations to remove the vessel, or to answer for injuries 
caused thereby. But ail thèse cases quaHfy the proposition, either ex- 
pressly or impliedly, by the proviso that the vessel be "abandoned by 
the owner." A leading case cited by the respondent was Winpenny v. 
Philadelphia, 65 Pa. 135. In this case abandonment is emphasized by 
the following quotation from Shearman & Redfield on the Law of 
Négligence, § 583 : 

"If, however, instead of abandoning such wreck, he retains such possession 
and control of it as it is susceptible of, he is bound to exercise an ordinary 
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and reasonable degree of diligence in removing it or preventiug its doiug tn- 
jury to others." 

It was urged on hehalf of respondent that, because respondent had 
neglected its duty to mark the place of the sunken vessel and to im- 
mediately commence the removal of the same from the river's chan- 
nel, that of itself constituted an abandonment, and therefore there 
is no responsibility. To hold this would permit the respondent to take 
advantage of its own wrong. The neglect to mark the sunken craft 
was no prima facie abandonment, and failure to remove was net aban- 
donment until a period of 30 days had elapsed, or the Secretary of 
War had established the légal abandonment of the vessel within the 
statutory period. There is no évidence in this case that the Secretary 
of War had taken any steps to déclare the abandonment of the vessel 
within 30 days, and therefore the respondent had ail of 30 days to 
remove same before the sunken craft could be considered as having 
been abandoned. This seems to me to be a reasonable construction 
of the language of the act. In addition to this, the évidence fails to 
show that there was any abandonment of the vessel by the respondent. 
No notice of abandonment was given to the Secretary of War. Aban- 
donment was not set up in the answer, which on the contrary, sug- 
gests rétention of ownership, as appears by the following excerpt: 

"Wlien respondent was iufornied that said flatboat was sunken In said 
river, it at once took ail possible steps tô designate its présence by a buoy 
and liave said obstruction rèmoved, although It knew only by report that said 
obstruction was its flatboat. That it was impossible to remove said obstruc- 
tion or designate Its présence on account of said flood and high water, and 
that respondent used every effort so to do." 

No person connected with the respondent in any way testified to the 
intention of abandoning the flat. On the contrary, while the river 
was still high, the superintendent of the respondent negotiated with a 
man named Jackson to place a buoy cver the flat. Two days after 
the W. C. Jutte struck the sunken flat a buoy was placed over the 
flat by two men, one of whom had assisted in cutting the flat loose 
frém^ respondent's float. The coal was taken out by some person or 
corporation designated by one of respondent's witnesses as "Iron City 
Hoist." Another witness, Gumbert, testified that Jackson raised the 
boat for him (Gumbert). When Jackson was on the stand as a wit- 
ness for the respondent, he was not asked to explain his connection 
with the removal of the sunken flat, or his relations to Gumbert. It 
is true Gumbert testified that he removed the sunken flat for his own 
account, and not for the account of the respondent, with the knowl- 
edge and consent of the United States engineers in charge of the 
river. But Gumbert was discreclited. The records of the engineers 
show no authorization to Gumbert for the removal, and no report that 
the flat had been removed. Shortly after the flat had been removed, 
it was seen in an unused part of the Ohio river with the name "Dia- 
mond Coal Company No. 33" painted out. Still the name and num- 
ber could be read underneath the white paint. No person connected 
with the "Iron City Hoist" was called by the respondent, nor was the 
absence of the men who had buoyed the flat accounted for. 

I am satisfied from the évidence that the respondent had no in- 
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tention of abandoning the flat, and did not abandon it. It could 
bave been marked by a buoj' by day and a light by night, as directed 
by the acts of Congress, at least from the time that the water fell to 
such level that vessels navigating the river would be hkely to strike it. 
The évidence is uncontradicted that the flat could bave been marked 
in 15 feet of water, which was the stage of water 13 days before the 
coUision. As to the amount there is no serious dispute. I do not be- 
Ueve this is a case for apportionment, and hold the respondent Hable 
for ail of the damages sufïered by the libelant, as averred in the libel, 
witli interest and costs. 

L,et a decree be drawn accordingly. 



BOND y. UNITED STATES. 

(Circuit Court, D. Oregon. September 12, 1910.) 

No. 3,162. 

1. INDIANS (§ 18*) — IXDIAN LANDS Al,I,OTME>'T — StATDTES — APPLICATION. 

Act Oong. June 2Ô, 1910, c. 431, 3G Stat. 855, provides that wlien any 
Indian to whom an allotment bas been made, or may liereafter be mado, 
dies before the expiration of the trust period, and before Issuance of a 
patent, without having dlsposed of the allotment by will, the Seeretary 
of the Interior shall ascertain the légal heirs of the décèdent and his dé- 
cision shall be final aud conclusive. HeUl, that the act applles to any al- 
lottee who dies before the expiration of the trust period, whether the 
allotment bas been made at the time of the passage of the act or is made 
in the future, and whether the death occurs before or after the passage 
of the act. 

[Ed. Note. — For other cases, see Indlans, Dec. Dig. § 18.*] 

2. INDIAJS'S (§ 13*) — I^'DIAN Lands — Allotment — Title — Trust PerioI). 

TJnder the gênerai allotment act (Act Feb. 8, 1887, c. 119, 24 Stat. ,388), 
providing for the allotment of lands in Indian réservations, the United 
States retained title and control over the allotted lands during the trust 
period without any right in the allottee, exeept to occupy and cultivatethe 
lands under a paper or writing showing that at a particular time in the 
future, unless extended by the Président, the allottee would be entitled 
to a patent for the fee. 

[Ed. Note. — For other cases, see Indians, Dec. I>ig. § 13.*] 

3. iKDiANs (§13*) — Indian Dakds — Allotment — Effect. 

An Indian allottee by accepting an allotment does not cease to be a 
ward of the government. but still remains in a condition of pupilage and 
dependency, the détermination of ail disputes concerning the allotment, 
its occupancy and possession., and the général control of the Indian re- 
maining within the jurisdiction of the Seeretary of the Interior. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 13.*] 

4. Indiass (I 18*) — Indian Lands — Allotment — Heibship — Détermination 

.TUBISUICTION. 

Act Cong. ,rune 2.".. 1910, c. 431, 36 Stat. 85.", providing that, if an Indian 
allottee dies before the expiration of the trust period aud the issuance of 
a patent without having disposed of his allotment by will, the Seeretary 
of the Interior shnll ascertain the légal heirs of such décèdent, and his 
décision shall be final and conclusive, operated to repeal Act Cong. Feb. 
6, 1901, c. 217, 31 Stat. 7G0, conferring ou Circuit Courts of the United 
States jnrisdiction over matters growing out of the exécution of the allot- 

•For other cases see sanie topic & § numbek m Dec. & Am. Digs. 1G07 to date, & Rep'r Indexées 
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meut act, and depivived (lie courts of jui-isiUction to détermine sucli heir- 
ship, and, slnce tlie aet of 1!>10 contained no saving clause, tlie authority 
of the courts uuder the repealed act of 1901 immediately ceased in so far 
as pending causes vvere couceriied. 
[Ed. Note.— For other cases, see Indians, Dec. Dig. § 18.*] 

Suit by Frank Bond against the United States of America, as trus- 
tée for the heirs of John Calipooia, alias Calapooya Jack, deceased. 
Dismissed. 

Thomas G. Hailey, Oscar Hayter, and W. E. Thomas, for plaintiff. 
Walter H. Evans, Asst. U. S. Atty. 

BEAN, District Judge. This suit was brought in 1907 by an Indian, 
Frank Bond, for a decree adjudging him to be sole heir of one Cala- 
pooya Jack, an Indian to whom an allotment of land was made in the 
Grand Ronde réservation in 1891, under the allotment act of Febru- 
ary 8, 1887 (Act Feb. 8, 1887, c 119, 2-1 Stat. 388). The government 
défends the suit on the ground that one Moses Eane, and not plaintiff, 
is the heir of the allottee and entitled to the land, and the only question 
for détermination is which one of thèse parties is the légal heir of 
the deceased allottee. At the outset the court is confronted with the 
question of its jurisdiction over this controversy, or its authority to 
décide the question involved. After issue had been joined, but before 
trial, Congress passed an act approved June 35, 1910 (36 Stat. 855, c. 
431), which provides: 

"That when any Indian to whom an allotment of land has been made, or 
may hereafter be made, dies before the expiration of the trust period and be- 
fore the Issuflnce of a fee simple patent, wlthout having made a will disposing 
of sald allotment as hereinafter provided, the Secretary of the Interior, upon 
notice and hearlng, under such rules as he may prescribe, shall ascertain the 
légal heirs of such décèdent, and his décision thereon shall be final and con- 
clusive. If the Secretary of the Interior décides the heir or heirs of such 
décèdent compétent to manage their own affairs, he shall issue to such heir 
or heirs a patent in fee for tlie allotment of such décèdent; if he shall décide 
one or more of the heirs to be incompétent he may, in his discrétion, cause such 
lands to be sold; Provided, that if the Secretary of the Interior shall find that 
the lands of the décèdent are capable of partition to the advantage of the 
heirs, he may cause the shares of such as are compétent, upon their pétition, 
to be set aside and patents in fee to be issued to them therefor." 

It has been suggested that this act has no bearing on the présent suit 
(1) because it does not apply where the allottee had died before its pas- 
sage; and (2) the jurisdiction thereby conferred on the Secretary of 
the Interior to ascertain the heirs of a deceased allottee is concurrent 
with the courts, and not exclusive. The first point is concluded by the 
language of the act. It is made to apply to the case of any Indian to 
whom an allotment "has been" or "may hereafter be made," and who 
dies before the expiration of the trust period. In this respect it dif- 
fers from the act of 1906 (Act May S, 1906, c. 2348, 34 Stat. 183), 
which conferred somewhat similar powers upon the Secretary of the 
Interior as to allotments "hereafter" made. The later act includes 
any allottee who may die before the expiration of the trust period, 
whether the allotments had been made at the time of its passage or 
.should be made in the future, and whether the dea.th occurs before or 

'For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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after the passage of the act. If, therefore, the jurisdiction ihus con- 
ferred on the Secretary of the Interior is exckisive, the court sliould 
proceed no further in this suit, but dismiss it. 

By the gênerai allotment act (Act Feb. 8, 1887, c. 119, 34 Stat. 388) 
the Président is authorized, whenever in his opinion an Indian réserva- 
tion or any part thereof is advantageous for agricultural or grazing 
purposes, to cause the same to be surveyed or resurveyed and to allot 
the lands on such réservation in severalty to the Indians located there- 
on in certain specified quantities. The allotments were to be made by 
spécial agents appointed by the Président and the agent in charge of 
the particular réservation under such ru les and régulations as the Sec- 
retary of the Interior may, from time to time, prescribe, and to be 
certified to that officer for his action. Upon approval of the allotment 
by the Secretary of the Interior, he was required to cause patents to 
issue in the name of the allottee, declaring in légal efifect that the 
United States does and will hold the land therein allotted for the 
period of 35 years in trust and for the sole use and benefit of the 
allottee, or, in case of his death, of his heirs, according to the laws of 
the state or territory where the land is located, and at the expiration 
of such period, unless it be extended by the Président, to convey the 
same to him in fee, discharged of the trust. By this act, the United 
States retained title to and control over the allotted lands during the 
trust period, without any right in the allottee to do more than occupy 
and cultivate them under a paper or writing, showing that at a particu- 
lar time in the future, unless it is extended by the Président, he would 
be entitled to a regular patent, ccnveying the fee. The property did 
not cease, by the allotment, to be the property of the United States nor 
subject to its control, nor did the allottee cease to be a ward of the 
govemment. The title still remained in the government, and the allot- 
tee remained in a condition of pupilage and dependency. The déter- 
mination of ail disputes concerning the allotment, its occupancy and 
possession, and the gênerai control of the Indian remained with the 
Secretary of the Interior. 

The supervisory power and control of the United States over allot- 
ted lands during the trust period was pointed out by the Suprême Court 
in United States v. Rickert, 188 U. S. 433, 33 Sup. Ct. 478, 47 L. Ed. 
533. This was a suit instituted at the direction of the Attorney Gen- 
eral to restrain the collection of taxes on permanent improvements 
and Personal property used in the cultivation of lands allotted to and 
occupied by certain Indians in the state of Dakota. The court held 
that, notwithstanding the allotment, the United States reserved such 
control over the allotment as was essential to cause the allotted lands to 
inure during the period in which they were to be held in trust "for the 
sole use and benefit of the allottees," and that the land, the improve- 
ments thereon, and the personal property used in their cultivation were 
mère instrumentalities of the government employed for the benefit and 
control of a dépendent race, and were therefore not subject to taxation 
by the state, and that the government had such interest therein that it 
could maintain a suit to restrain the collection of such taxes. The title 
to the land and the conséquent control thereof being in the United 
States, it was subsequently held in the Smith Case, 1Ô4 U. S. 401, 34 
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Sup. Ct. 67G, 48 L. Ed. 1039, and the Kalyton Case, 204 U. S. 458, S7 
Sup. Ct. 346', 51 h. Ed. 5G6, that the sole authority for settling ail 
controversies necessarily including the détermination of the title and 
incidentally the right to the possession of the Indian allotments while 
the same were held in trust by the United States resided in the Secre- 
tary of the Interior, and were not cognizable by any court, either state 
or fédéral, except as such authority has been expressly conferred by 
act of Congress. It follows, therefore, that unless the court has juris- 
diction to ascertain and détermine disputes arising over the question 
of heirship of deceased allottees by virtue of some act of Congress, 
and especially if Congress has conferred exclusive jurisdiction over 
that question upon another department of the government, the court is 
without authority to proceed in the matter. Now the only act of 
Congress conferring authority upon the courts is that of February 6, 
1901 (Act Feb. 6, 1901, c, 317, 31 Stat. 760), which provides inter 
alia, as follows: 

"That ail persons who are In wliole or in part of Indian blood or descent, 
who are entitled to an allotment of land under any lavv of Congress, or who 
claim to be so eùtitled to land uuder any allotment act or under any graut 
made by Congress, or who claim to hâve been unlawfully denled or exeluded 
from anyï allotment or any parcel of land to which they claim to be lawfuUy 
entitled by virtue of any act of Congress, may commence and prosecute or 
défend any action, suit or proceeding in relation to their right thereto in the 
proper Circuit Court of the United States ; and said Circuit Courts are hereby 
glven jurisdiction to try and détermine any action, suit or proceeding arising 
wlthin their respective jurisdictions involviug the right of any person, in whole 
or in part of Indian blood or descent, to any allotment of land under any lavv 
or treaty (and in said suit the parties thereto shall be the claimant as plain- 
tiflC and the United States as party défendant) ; and the .iudgmeut or decree of 
any such court in favor of any claimant to an allotment of land shall hâve 
the same efCect, when properly certifled to the Secretary of the Interior, as 
if such allotment had been allowed and approved by him, but this provision 
shall not apply to any lands now held by either of the Five Clvilized Tribes, 
nor to any of the lands within the Quapaw Indian Agency : Provided, that the 
right of appeal shall be allowed to either party as in other cases." 

This law clearly gives the Circuit Court of the United States juris- 
diction over matters growing out of the exécution of the allotment act, 
but whether it is confined to questions concerning the right to an allot- 
ment, or is broad enough to include disputes over possession, descent, 
and partition of the lands after the date of the allotment and before 
final patent, is by no means clear. This question, so far as I am ad- 
vised, has never been directly passed upon by the courts, although suits 
to ascertain the heirs of deceased allottees hâve been instituted and 
decided. If, however, Congress intended by the act of 1901 to confer 
upon the courts jurisdiction to détermine questions of heirship and de- 
scent as it may afîect allotted lands during the trust period, it was a 
jurisdiction which it could take away at any time. This it did by mak- 
ing the Secretary of the Interior a spécial tribunal to détermine such 
questions and declaring that his décision shall be "final and conciu- 
sive," thus making the jurisdiction conferred upon him exclusive, and 
to that extent operated as a repeal, by implication, of the act of 1^)01, 
conferring jurisdiction on the courts. U. S. v. Tvnen, 11 Wall. 88, 
30 L. Ed. 153; Eckloff v. D. C, 135 U. S. 240, 10 Sup. Ct. 7o2, 3'- 
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L. Ed. 120. And, as there is no saving clause, the authority of the 
court immediately ceased over pending cases. 

In my judgment, therefore, the court has no jurisdiction of this 
suit, but the question sought to be htigated must be determined by the 
Secretary of the Interior. 

The suit will be dismissed. 



In re KYLE et al. 

In re SWEETSEU. 

(Circuit Court, D. Massachusetts. September 8, 1910.) 

No. 690. 

1. Bankrtjptcy (§ 4.'Î0*) — Appellate .Turismction — AcT OF 18G7. 

ruder Kev. St. § 40Si5, wiiicii is a part of Banljruptey Act March 2, 
18(i7. 0. 17(1. § 2. 14 Stat. -518, giving tlie Circuit Court "sreneral super- 
intendence and .iurisdiction of ail cases and (piestions arisinp; in tlie Dis- 
trict Court * * * when sitting as a court of bankruptcy," such super- 
visory .iurisdictioiî uiay l>e exercised by tbe Circuit Court before the Dis- 
trict Court haK takeii final or even interlocutory action thereon, if the 
matter has teen considered and an opinion rendered in the District Court. 
[Ed. Note. — For other cases, see Banliruptcy, Dec. Dig. § 4.39.* 
Jurisdiction of fédéral courts in suits relating to bankruptcy, see note 
to Bailey v. Mosher, 11 C. G. A. 313.] 

2. Bankruptcy (§ 273*) — Act of 1867— Duty of Assignées to Deposit Funds. 

Undcr Bankruptcy Act March 2, 1867, c. 176, § 17, 14 Stat: 524 (Rev. 
St. § 50.59), whicii requires an assignée to deposit any money of the es- 
tate eoming Into bis itossessioji in an authorized depository in hls name 
as assignée, or otberwise keep it distinct and apart froni other money, an 
assignée who as such has receipted for money has no right to retain the 
same and apply it in payineut for his légal services rendered the estate 
or in repayaient of dlsbursements inade, but it must be deposited as 
money of the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 273.*] 

In the matter of Elbridge L. Sweetser, bankrupt. On pétition for 
revision by Warren O. Kyle and W. B. H. Dowse. Order directed 
in accordance vvith opinion of District Court. 

See, also, 168 Fed. 1018. 

Warren Ozro Kyle, pro se. 

Fred Joy, for petitioner W. B. H. Dowse. 

Hollis R. Bailey, for John C. Hammond and others. 

LOWELL, Circuit Judge. This is a case arising under the bankrupt 
act of 1867 (Act March 2, 1867, c. 176, 14 Stat. 517). Certain credit- 
ors of the estate of the bankrupt Sweetser filed a pétition in the Dis- 
trict Court representing that Kyle and Dowse, assignées of the estate, 
had received from the estate certain sums of money, part of which they 
had not deposited in a duly designated bank ; ' but a part of the money 
so received had been taken by Kyle to his own Use. The creditors 
prayed : 

*For other cases see samc topic & S numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Inde.xes 
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"That said assignées may be required fortïiwith to tettirû said money 
wrongfully takeii by them as aforesaid, and for snch other relief In the prem- 
ises as may seem to the court reasonable and proper." 

To this the assignées filed an answer stating in gênerai that the sums 
taken or retained by Kyle were retained in payment of services and dis- 
bursements made by liim in the conduct of the litigation which pro- 
duced the money for the estate ; and further that ail moneys received 
by them as assignées are now upon deposit in a statutory repository. 

The pétition and answer appear to hâve been sent to the register in 
accordance with the usual procédure. In his report he says, "'The facts, 
briefly stated, are as follows." Thèse facts, with the register's opmiun 
on the questions presented by the petitioners, are contained in his re- 
port, and so f ar as that report contains statements of fa.ct thèse may be 
taken to be the register's findings. At the close of his report, after an 
expression of opinion upon the questions involved, he made the follow- 
ing "Rulings and Findings : Rulings" : 

"(1) It Is the duty of an assignée receiving moneys belonglng to the estate 
to deposit the same in some authorized depository. I flud that Mr. Kyle, as- 
signée In the Sweetser case, violated that duty by using his own unauthorlzed 
bank account for that purpose. 

"(2) It is the duty of an assignée claiming compensation for services ren- 
dered to obtain, before taking the same, an order of court flxing the amount 
of the aame and authorizing payment. I flnd that Mr. Kyle, the assignée, 
violated this duty by paying himself the sum of $4,252.76 for services, vpithout 
first obtalnlng the approval of court. 

"(3) Mr. Kyle, assignée, violated his duty in both the above acts, by doing 
the same without obtaining authorlty from his co-assignee. 

"(4) An assignée, having taken money unlawfuUy, should be ordered to re- 
pay the same forthwlth." 

No further findings appear. At the respondents' request, the learned 
register certified and reported to the district judge "ail questions raised 
by the foregoing report." 

The learned judge of the District Court filed an opinion setting eut 
the facts as follows : 

"As the resuit of long-peiiding litigation flnally determined by the décision 
of the United States Suprême Court in Hammond v. Whittredge, 204 U. S. 
638 [27 Sup. et 396, 51 L. Ed. 606J, afflrming the judgment or decree of the 
Suprême Judlcial Court of Massachusetts in Whittredge r. Sweetser, 189 
Mass. 45 175 N. B. 222], the respondent Kyle received towai-d the satisfaction 
of said judgment ?2,661.25 in October, 1907, and $17,446.32 in January, 1908, 
In ail $20,107.57. 

"Thèse payments were made by the trustée under the wîll of Selon O. 
Richardson, against whom the judgment had been entered, in partial payment 
of the amount due from him. He delivered checks aggregating the above 
amounts to the respondent Kyle, who gave receipts for them on behalf of his 
iso-assignee Dowse and himself, signing the receipt as follows: 
" 'William B. H. Dowse, 
" 'Warren Ozro Kyle, 

" 'Assignées in Bankruptcy of B. L. Sweetser, 
" 'By Warren O. Kyle.' 

"Proceedings in this case are governed by the bankruptcy act of 1867 and 
by the gênerai orders of the Suprême Court in pursuance thereof. Section 
17 of that aet requires an assignée as soon as may be after receiving any 
money belonging to an estate to deposit it in some bank in his name as as- 
signée, or otherwise keep it distinct and «part from ail other money in his 
possession. Rev. St. § 5059. No. 28 of the gênerai orders referred to pro- 
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vides for tlie désignation by tlie District Court of national banlcs as de- 
positories in wliieh ail moneys recelved by assignées shall be deposited, and 
tliat every assignée shall dei^osit ail sunis received by him on aecount of any 
bankrupt estate in one designated depository. It also provides that no money 
HO deposlted shall be drawn from sueh depository except upou a check or 
warrant signed by the clerk of tlie court, or by an assignée, and connter- 
signed by the j'udge or register. Thèse re(iuirenients hâve not been coinplied 
wlth In respect of ail the money recelved by Kyle as above. $1,5,000 only bas 
been so deposited. The remaiulng $5,127.57 has never been so deposited. 
Kyle has paid $500 of it to the register on aecount of feea due bim and bas 
used $374.81 of it in paying suudry current expenses in connection with the 
litlgatlon. To the disposition made of this $874.81 the petitioners do not 
objeet. The remaining $4,252.76 Kyle has deposited to hls own Personal ae- 
count in a bauk not designated as a depository. To the disposition made 
by him of this $4,252.76 the petitioners do objeet, and they ask that he be 
ordered to deposit it in the same aecount with the $15,000. 

"In their joint answer to the pétition, the assignées deny that the above 
amount of $5,127.57 was received by them 'as assignées.' and allège that this 
amount was received by Kyle as their attorney, 'who had rendered profes- 
sional services and made advances for the estate for very many years.' It 
was retained by Kyle, aecordlng to the allégations of the answer, 'in payments 
of services and disbursements made by him In the eonduet of prolonged liti- 
gation eonducted by him for the beneflt of the estate, sald litlgatlon covering 
proceedings in the probate and Suprême Courts of this commonwealth and 
in District, Circuit, and Suprême Courts of the United States, prosecuted in 
the effort to secure the estate of the bankrupt and for the beneflt of the ered- 
itors.' The answer goes on to deny that any unnecessary expense has been 
inciirred and to allège that ail moneys received by them 'as assignées* hâve 
been duly deposited. It allèges no other reason against maklng of the order 
prayed for. 

•'The pétition and answer, having been flled in court, were referred to the 
register for his action thereon. After a hearing, he has found the facts and 
has certifled and reported, at the respondents' request, ail questions thereby 
raised. In his finding of facts are ineluded further détails in connection 
with the facts above recited; but thèse, for the most part, do not seem es- 
sentially important upou the questions to be decided. The évidence before 
him accompanies the report. 

"Mr. Kyle ofCered before the register to prove that, as counsel for tlie as- 
signées, he had rendered services and Incurred expenses at various times, 
since the early part of 1901, in various proceedings relating to the estate be- 
fore State or fédéral courts, and that a fair rémunération and reimbursement 
to him therefor would exceed the $4,252.76 hère in question." 

The learned judge then went on to render his opinion on the ques- 
tions presented, and agreed with the register, except that he held that 
the order for the return of the money, which order was mentioned in 
the register's opinion but was never made, should apply to Mr. Dowse 
as well as to Mr. Kyle. 

Messrs. Dowse and Kyle thereupon filed a pétition for revision in 
this court against the creditors above mentioned, in whicli pétition they 
assert that the district judge made rulines in his opinion on questions 
certified by the register, and that they are aggrieved by the following 
rulings of the District Court: 

" 'It follows that it is wholly Immaterial to the questions before the register 
whetlier Mr. Kyle has or has not made disbursements and rendered services 
as counsel in connection with the litigation referred, or to what amount, if to 
any amount. The $4,252.76, having been received by him in the manne r 
stated, as is not denied, beoame at once money belonglng to the estate which, 
under Rev. St. | 5059, he was bound to deposit in the same designated de- 
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posltory as tliat in whieh the §15,000 lias beeii deposited. Tlie petitioners 
are entitled to hâve the order ruade, for which they ask. 

" 'Mr. Kyle's disposition of the money may hâve been without Mr. Dowse'a 
authority, approval, or Ivnowledge at the time; but the answer to the péti- 
tion, whieh undertalves to justify what Mr., Kyle did upou the grounds stated 
above, is in the name of and is signed by both assignées. Under thèse cir- 
fumstances, I do net see why any order to be made should not be made 
agalnst both of theni.' 

"Wtierefore your petitioners pray that said rulings may be revised and set 
aside and held for naught, and tliat by order of this court it be decreed that 
your petitioners bave a right to show what services had been rendered by 
respoudent Kyle as solicitor and counsel in proceedings in equity to create, 
.secure, and protect the fund paid over to him, as stated in 'Exhibit D,' and 
that the évidence offered on this point was relevant and material; that your 
petitioners be permitted to estabîish the ainount and value of the services 
rendered by your petitioner Warren Ozro Kyle as solicitor and counsel in 
creating, preserving, and recovering the fund paid into his hands as the re- 
suit of long and arduous litigatiou; that it be decreed that the ainouut so 
ascertained was and Is rightfully retained ont of said fund and is the prop- 
erty of your petitioner Warren Ozro Kyle; that it be decreed that no order 
should be made agalnst your petitioner William B. H. Dowse in any eveut to 
deposit in any bauk to the crédit of the bankrupt estate or pay iut.o court tlie 
whole or any part of said aniount deducted by your petitioner Warren Ozro 
Kyle on aceount of his services and expenses as solicitor and counsel in re- 
lation to said fund as aforesaid; and that your petitioners be given such 
other relief as shall be proper." 

To this pétition the respondent creditors demurred. 

From the matters above stated, it appears that this court is asked to 
revise the proceedings in the District Court in the absence of any order 
made therein, and especially to revise certain alleged ruHngs of the Dis- 
trict Court Vk'hich are rather expressions occurring in the course of the 
opinion of the learned district judge. This is in effect an appellate pro- 
ceeding, with nothing but expressions of opinion to appeal from. Un- 
der thèse circumstances, appellate proceedings are ordinarily out of 
the question and should be immediately dismissed. Rev. St. § 4986, 
provides, however, that this court "shall hâve a gênerai superintendence 
and jurisdiction of ail cases and questions arising in the District Court, 
* * * when sitting as a court of bankruptcy," and counsel on both 
sides are agreed that the section authorizes this court to prononnce 
upon "cases and questions," before the District Court bas taken final 
or even interlocutory action thereon. That the law should be thus con- 
strued embarrasses this court, sitting as a court of appeal ; but its ex- 
ercise of jurisdiction under the bankruptcy act of 1867 bas become al- 
most obsolète, and further comment is superfluous. See In re Sweet- 
ser (C. C.) 168 Fed. 1018 ; also, 157 Fed. 567. 

I hold that the learned judge of the District Court was right in rul- 
ing that Mr. Kyle must be deemed to bave taken the money received 
by him as assignée in bankruptcy. Mr. Kyle contends that in obtain- 
ing the money be was in effect acting merely as the assignées' counsel 
and not as assignée; and that as counsel he had the right to retain the 
money in question in payment of his légal services. But if Mr. Kyle 
had the right and the désire to retain this money in his office as attor- 
ney, without regard to his office as assignée, he should, at least, bave 
made his receipt the unequivocal expression of his intention. The re- 
c€ipt must be given its natural meaning, which imports a receipt by the 



IN RE KYLB. 621 

assignées rather than by their counsel, and the statute reqnires ex- 
plicitly that every assignée shall deposit ail sums received on account 
of any bankrupt estate in a designated depository. In the receipt 
which he gave Mr. Kyle declared that this money was so received, and 
therefore, at the least, he should hâve passed it through the statutory 
depository. This has not been donc, and it must be done. 

The learned register and the learned district judge appear also to 
hâve been of the opinion that any payment by the assignées to Mr. Kyle 
would be unlawful without an order of the court of bankruptcy pre- 
viously obtained. I do not find it necessary to détermine as a matter 
of law that assignées in bankruptcy, having properly deposited the 
money they hâve received, must in ail cases be compelled to refund a 
payment made to one of their number for légal services unless an order 
of court for the payment has theretofore been actually made. If such 
a payment were accompanied by an account praying allowance of the 
payment, the court of bankruptcy might perhaps hâve a discrétion not 
to require a formai refunding to the estate, if it was satisfied that the 
payment was otherwise proper. Considering the illégal act already 
committed in this case, I see no reason to overrule an expression of 
opinion by the District Court applicable only to circumstances which 
may never arise. 

Mr. Dowse received no part of the money, but in thèse légal pro- 
ceedings he has definitely joined Mr. Kyle. Although the name of his 
counsel appears upon the briefs filed, no argument lias been urged to 
distinguish his case from that of Mr. Kyle. 

The creditors herein urge that interest should be allowed upon the 
money which the court of bankruptcy will direct Mr. Kyle to deposit as 
moneys of the bankrupt estate. The learned judge has found "no rea- 
son in what appears to charge Mr. Kyle vvdth any bad faith in what he 
has done," and on the question of interest neither the learned register 
nor the learned judge has even expressed an opinion. Perhaps they 
will order the payment of interest, and perhaps they will not. Even 
if it be true that under Rev. St. § 4986, appellate proceedings may be 
based upon an expression of opinion and upon so-called rulings which 
bave not resulted in binding any one, yet I cannot think that this ap- 
pellate jurisdiction extends to correct that which has never yet entered 
into the considération of the District Court. At some time and in some 
manner Mr. Kyle may be entitled to compensation for his légal services 
repdered to the estate. In fixing this compensation, the District Court 
will doubtless take into considération Mr. Kyle's unlawful act as as- 
signée. It is the respondents in this proceeding who urge this correc- 
tion of the supposed future action of the District Court, and the 
respondents are not petitioners for the exercise of this courtes superin- 
tendent jurisdiction. In accordance with its opinion on file, the Dis- 
trict Court should order the assignées to pay into the statutory depos- 
itory the sums retained by Mr. Kyle. The respondents' demurrer is 
sustained, and the pétition is dismissed, with costs. 
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In re GBISELHART. 

(District Court, W. D. Pennsylvania. Septeniber 14, 1910.) 

No. 4,005. 

Bankeuptcy (§ 2-')2*) — Actions by Trustée — Power to Settle Suit. 

An Insolvent withln four montbs prior to liia bankruptcy gave to a 
creflitor a .ludgment note on which a judgment was eutered. Afterwarrl 
the defctor sold certain real estate, and conveyed It by a warranty deed 
subject only to certain mortgages. The purchase money was paid except 
a sum retalned and placed in the hands of a trustée under an agreement 
that It should be used to pay off certain liens, and the remainder paid 
over to the vendor when he satisfled or procured the discharge of the lien 
of sald judgment. On pétition of the trustée in bankruptcy, the court 
struck off the judgment on the ground that It constituted a préférence in 
violation of the bankruptcy act, but Its judgment was reversed by the 
Suprême Court of the state on the ground of irregularity in procédure, 
but leaving the merlts of the case open to further litlgation in a proper 
proeeedirg. Subsequently the trustée, with the approval of the référée, 
agreed to a settlement with the owner of the judgment, by which the 
latter was to pay the trustée a certain sum In considération of which no 
further attack was to be made on the jud<rment. The efCect of such 
sett'ement would be to leave the property sold subject to the lien of the 
jiidçnient. which, with interest, exeeeded the sum reserved by the pur- 
cha?er by more than $1,200. Held, thnt the right of the trustée to make 
such settlement was no greater than that of the bankrupt; that since the 
latter. in view of hls warranty deed, would not be permitted to make 
it ard receive money from the judgment creditor at the expense of his 
grantee, it would be inéquitable to such grantee to permit the trustée 
to do so by ratifyiiig what was presumptively from the judgment of the 
state court an illégal préférence, and that an ofCer by the grantee to pay 
the costs already Incurred and to furnish counsel to continue the litlga- 
tion should be accepted. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 252.*] 

In the matter of Théodore H. Geiselhart, bankrupt. On review of 
order of référée.' Reversed. 

Way, Walker & Morris, for creditors. 
Gordon & Smith, for trustée. 

ORR, District Judge. This matter cornes before the court upon a 
pétition to review an order of the référée authorizing and directing the 
trustée to make settlement of a controversy. The matter was heard 
by the référée upon the pétition of the trustée and answers filed. No 
testimony was taken. The facts as disclosed by the pétition and the 
answers are as foilows: 

On January 30, 1908, a d. s. b. judgment was entered in the court 
of common pleas No. 1 of Allegheny county in favor of Joseph Exler 
and against the bankrupt for $3,219. On February 14th the said bank- 
rupt, by deed in fee simple with covenants of warranty and against 
encumbrances, sold and conveyed to Anderson L. Warren and others 
certain real estate for a considération of $17,000, subject to mortgages 
in the sum of $7,000 by former owners. At the time of the delivery 
of the deed the vendee retained in his possession out of the purchase 
money the sum of. $3,475, which was placed in the hands of Way, 

•For otber cases see same topic & S numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Walker & Morris, attorneys for the vendee, to hold until the bankrupt 
should hâve procured the discharge or satisfaction of ail liens except 
the $7,000 in mortgages. The material language of their agreement 
being as follows: 

"Which ohecks or the proceeds tliereof we agrée to hold in trust for sald 
Théodore Geiselhart until such time as he shnll hâve satisfled a judginent 
in l'avor of Joseph Exler against the American Box Company and said Théo- 
dore Geiselhart amounting to $3,219.30, said judement being entored at No. 
'2()~). Jlareh terni, 1908. d. s. b. When said .indgnient bas lieen satisfled, we 
agrée to turii over to said Geiselltart said cheeks or the proceeds tliereof, less 
interest on mortgages referred to in said deed from Septen>ber 2."). 1VK)T, to 
February 15, 1908, and also less whatever taxes against said property remaiii 
due and unpaid." 

On March 5, 1908, Geiselhart, the vendor, was adjudged a bank- 
rupt. Subsequently the trustée instituted proceedings in the court in 
which the judgment was recorded to hâve the judgment declared in- 
valid as being an unlawful préférence. The proceedings in the coni- 
nion pleas court were so proceeded with that the court struck ofï the 
judgment because the court found from testimony taken that at the 
time of the giving of the judgment Geiselhart was insolvent ; that 
Exler, the judgment creditor, knew that he was insolvent; and that 
the judgment note was given and entered within four months of the 
date of the pétition in bankruptcy. An appeal having been taken to the 
Suprême Court of Pennsylvania from that décision, the judgment of 
the lower court was reversed solely on the ground that the court below 
erred in striking ofï the judgment for matters dehors the record, and 
holding that the questions considered by the judge should be passed 
on by a jury. By such proceedings costs were incurred to the extent 
of $337.65, to pay which the trustée has no funds in hand. The trus- 
tée bas entered into negotiations with the judgment creditor resulting 
in an ofifer that the creditor pay the costs and pay in addition $1,100 
to the trustée, with a view of eliminating the trustée from the con- 
troversy and afiîrming the validity of the judgment lien upon the prop- 
erty of Warren. If the controversy is not settled as proposed by the 
trustée, it will be probably three years before there can be a final ad- 
judication of the question along the lines suggested by the Suprême 
Court of Pennsylvania. There is in the hands of Way, Walker & 
Morris, now remaining out of the money originally left in their hands, 
the sum of $2,700 or tbereabouts. If the controversy be successfully 
carried on by the trustée, he will be subrogated to the rights of the 
bankrupt, and there will be a fund in the hands of Way, Walker & 
Morris for creditors. If the controversy be settled as proposed, War- 
ren, in order to save the property purchased by him, will hâve to pay 
more than $1,200 in addition to the money in the hands of Vvay, 
Walker & Morris. It is probable that the évidence will produce the 
same effect upon the minds of jurors that it did upon the mind of the 
judge of the court of common pleas. The purchaser Warren has of- 
fered to pay into the hands of the trustée the sum of $500 sufficient 
to defray the actual expenses of continuing the litigation, and has 
tendered the services of compétent counsel to take charge of the in- 
terests of the trustée in said litigation. Certain creditors urge the con- 
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tinuance of the litigation and the acceptance of the offer made by the 
said Warren with respect to costs and counsel. 

The référée was of the opinion that Mr. Warren had no standing to 
be heard in the proceedings, and he was further of the opinion that 
because of the lapse of time before the ultimate décision of the Htiga- 
tion, and because the issue of the litigation was doubtful, that, there- 
fore, the settlement by the trustée with Mr. Exler on the terms pro- 
posed was proper. No briefs were furnished by counsel for either 
party. It was strongly urged on behalf of Warren that it was in- 
équitable to permit siich settlement. 

The position of Warren is peculiar. At the time of his purchase 
Geiselhart, the bankrupt, by virtue of the covenants in his deed and 
the trust recited by Way, Walker & Morris, was bound to procure the 
release or satisfaction of the Exler judgment. It is true that, if Geisel- 
hart did not procure the release or satisfaction of the judgment within 
a reasonable time, Warren would hâve been justified in applying the 
money in his hands to the liquidation of the judgment. Likewise the 
trustée, if he should prociire the satisfaction or discharge of the judg- 
ment, would be subrogated to the right of the bankrupt to receive the 
money in the hands of Way, Walker & Morris. With that theory in 
mind, the bankrupt on the 14th of June, 1908, presented his pétition 
in the court of common pleas to hâve the judgment stricken off, and 
it was not until January 3, 1910, that the Suprême Court of Pennsyl- 
vania decided that the proceedings were irregular. Now, the trustée 
proposes to do what the bankrupt would never hâve been permitted to 
do by a court of equity— take money from the judgment créditer, 
and leave the terre tenant in the lurch. It seems to us inéquitable. 
One way, and one way only, is pointed out by which the bankrupt 
could hâve the benefit of the money in the hands of Way, Walker & 
Morris, and that was by procuring the release of the lien or a satisfac- 
tion of the judgment. The bankrupt could not bave made any agree- 
ment with the judgment creditor by which he would profit at the ex- 
pense of the vendee in violation of the contract. It seems inéquitable 
that the rights of the trustée should be higher than the rip-hts of the 
bankrupt in such a case as this. If the judgment creditor should make 
any pecuniary concessions, they should be for the benefit of the terre 
tenant, and in réduction of the amount of the lien which the bankrupt 
vendor agreed to remove. The proposed settlement does not contem- 
plate any benefit to the terre tenant. Had the trustée declined original- 
ly to hâve the judgment set aside as a préférence, Warren might hâve 
presented an équitable claim in bankruptcy against the estate of the 
bankrupt, because of the breach of the covenants in the bankrupt's 
deed to him. It is now too late for such claim to be presented. War- 
ren seems to bave relied upon the sufficiency of the évidence to set 
aside the judgment as an unlawful préférence, and to hâve properly 
recognized himself as liable to pay to the trustée the money in his 
hands, when such judgment should bave been set aside. He has such 
confidence still that he is willing to pay the sum of $500 into the hands 
of the trustée and to furnish counsel to proceed with the litigation. 

I am also of the opinion that it is against the interests of the cred- 
itors to permit such settlement. It is for their interest that Warren's 



UNITED STATES V. ST. JOSEPH STOCKYARDS CO. 623 

offer be acceptée]. It is not necessary to consider whether or not, if 
the trustée did accept the settlement as proposed, the terre tenant could 
resist the collection of the full amount of the judg'ment. 

The question before the court is ansv/ered in the négative, and the 
order of the référée must be reversed. 



UNITED STATKS v. ST. JOSEPH STOCKYARDS CO. (four rases). 
(District Court, W. D. Missouri, St. Jo.seph Division. SeptenAer, 1909.) 

Nos. 448-451. 

1. Caeeiees (§ 211*) — 'Careiage of Eive Stock — Twekty-Eicht Hol'e Law — 

CaERIEBS StIB.JECT TO ACT — STOCKYARDS CoMPANY. 

A stocliyards company owning stockyards and doinj? wliat is Icnown as 
a terminal business, having switch tracks encircling its yards and Con- 
necting therewith and witii trunk line railroads so tliat ail cars of stock 
lu and out of its yards must pass over its tracks, whieli it alone opérâtes 
with its own engines and crews, wliicli issues no bills of lading and re- 
ceives no part of the freiglit paid the trunk line railroads, but charges a 
fixed priée per car for ail cars moved froni the connection therewith to 
its yards or to packing houses, is a railroad company and a common car- 
rier of freight for hire with the rights, duties. and obligations of a com- 
mon' carrier for hire, and subject to the provisions of Twenty-Eight Hour 
Law June 29, 190(i, c. 3594, 34 Stat. 607 (U. S. Comp. St. Supp. 1909, p. 
1178), where it participâtes in the carriage of an interstate shipment. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 211.*] 

2. Commerce (§ 35*) — Oarbiage of Live Stock — Twentt-Eioht Houb Law. 

The transportatlon of cattle from a point in another state to the chutes 
at the stockyards at South St. Joseph, Mo., is a continuous shipment, ail 
of which, including the transportatlon by the stockyards company over 
its own tracks, is of an interstate character and covered by Twenty-Eight 
Hour Law June 20, 1906, c. 3594, 34 Stat. 607 (U. S. Comp. St. Supp. 
1909, p. 1178). 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 35.*] 

3. Carriers (§ 219*)^Cabriers of Live Stock— Twenty-Eight Hour Law— 

Construction. 

Twenty-Eight Hour Law June 29, 1906. c. 3594, .34 Stat. 607 (U. S. 
Comp. St. Supp. 1909, p. 1178), is remédiai, its main purpose being to 
prevent cruelty to the animais shipped, and it cannot be construed as not 
applicable to a défendant carrier beeaiise such carrier did not know how 
long a Connecting carrier from which it received cars of cattle had kept 
such cattle in continement without food or water, but it must learn such 
fact at its péril. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 219.*] 

4. Carriers (§ 219*) — Carriebs of Live Stock — Violation of Twenty-Eight 

Hour Law — Défenses. 

That a défendant carrier, after reeeiving from a Connecting carrier 
cars of cattle which had been confined without food or water beyond the 
prescribed period, acted promptly in unloading the same, is not a défense 
to an action to recover the penalty prescribed by Twentv-Eight Hour Law 
June 29, 1906, c. 3594, 34 Stat. 607 (U. S. Comp. St. Supp. 1900, p. 1178), 
but is in mitigatlon. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. §' 219.*] 

Four actions by the United States against the St. Joseph Stockyards 
Company. Judgments for plaintifï. 

•For other cases see same topic & % numbsh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
181 F.— 40 
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Arba S. Van Valkenburgh and Leslie J. L,yons, for the United 
States. 

Brown & Dolman, for défendant. 

SMITH McPHERSON, District Judge. In thèse cases, four in 
number, Nos. 449 and 450 heing Consolidated, a jury bas been waived, 
and the cases were submitted on an agreed statement of facts. The 
cases are brought to recover penaUies for confining cattle more than 
28 hours without food or water. 

Défendant is a Missouri corporation, owning stockyards at South 
St. Joseph, doing what is known as a termina! business. It owns 22.6 
miles of single switch tracks, encircling the stockyards, and Connecting 
therewith, and Connecting with the trunk line railroads. So that ail 
live stock in and out from the stockyards must pass over defendant's 
lines or switches. Over defendant's Hues or switches défendant alone 
moves the cars. For that purpose it bas six locomotives with crews of 
men to operate the same. The trunk line companies deliver and re- 
ceive the cars at defendant's switches. When the cars are on defend- 
ant's switches the trunk line companies bave nothing whatever to do 
with them. 

The défendant issues no bills of lading, and receives no part of the 
freight charges paid to the trunk line companies. The défendant, re- 
gardless of weight, commodity, or value of contents of the car, receives 
$1 for each car moved from the connection of the trunk line to the 
stockyard or the packing bouse. The défendant owns ail the land on 
which the stockyards and its switches are located. 

One of the shipments in suit illustrâtes them ail. A car of cattle was 
shipped Marcb 14, 1907, from Wilcox, Neb., to South St. Joseph, Mo. 
Roy M. Strong was consignor, and Byers Bros. Commission Company, 
at the stockyards, consignée. The cattle were loaded at Wilcox, Neb., 
at 5 -.30 a. m. March 14th and shipped over the Chicago, Burlington & 
Quincy Railroad, and by that company delivered to défendant at 10 :10 
a. m. March 15, 1907, and unloaded by défendant at 11:15 a. m., or 
one hoUr and five minutes after they were received by défendant, and 
after a confinement of 29 hours and 45 minutes without food or water. 
This car was one of a train of 27 cars of live stock, ail of which had 
been on the cars for more than 28 hours without food or water. 

No request for extension of time of confinement of the cattle to 36 
hours was made. After défendant received the cattle, as stated, it un- 
loaded them in one hour and five minutes, which was as quickly as 
could be donc, as they had to be weighed before being unloaded. When 
défendant received the cattle, as of course the Burlington Company 
knew how long the cattle had been in the car without food or water. 
The défendant company did not know; and there is no évidence that 
défendant company sought to learn such fact. 

Without discussing them, thèse facts lead the court to the follow- 
ing conclusions : 

1. Défendant is a railroad company. As such it is a common carrier 
of freight for hire, with the rights and privilèges, duties and obliga- 
tions of a common carrier of freight for hire. 

2. The transportation of the cattle from Wilcox, Neb., to the chutes 
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at the stockyards at South St. Joseph, Mo., was a continuous shipment, 
ail of which, including the transportât] on by the défendant over its 
tracks, was of an interstate character, and ail of which was covered 
by the statute forbidding such confinement more than 28 hours in the 
absence of the written request to carry them for 36 hours. 

3. The purpose of the statute is remédiai, and for humane purposes. 
One purpose is to prevent the slaughtering of animais for food when 
in a feverish condition brought about by long confinement without 
food, water, and rest. But the main purpose is to prevent cruelty to 
animais shipped. Thèse being so, the statute cannot be construed of 
no application, because the défendant, the Connecting carrier, did not 
know how long the Burlington Company had the cattle in confinement 
without food or water. The Connecting carrier must learn such fact 
at its péril. This conclusion is not changed, but it is emphasized, by 
the fact that the défendant did not seek to ascertain such fact. 

4. After the défendant received the cattle, as covered by ail the ac- 
tions now before the court, it acted promptly and quickly. But that 
is not défensive ; but such action is in mitigation. 

6. The penalty will be imposed in each of the three cases of $100. 



In re SEJO ICE CREAM 00. 
Pistrict Court, N. D. New York. September 12, 1910.) 

1. lîTSDBANOE (§ 580*)^InSUEANCE AGENTS — AdVANCE OF PBEMIUMS — LlETÎ ON 

Pboceeds of Insurance. 

A fire insurance agent, who made advances for an Insured of premiums 
on policles which hâve expired, in the absence of a definite contract there- 
for, has no équitable lien for such advances on the proceeds of a subsé- 
quent policy on the property which was In force at the time of a loss. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 580.*] 

2. INSUBANCE (§ 580*)— Insurance Agents — Advance of Premicm.s — Iakn. 

A provision of a mortgage on real estate that, If the mortgagor does 
not keep the property Insured, the mortgagee may do so and add the 
amount of the premiums paid to the mortgage debt does not Inure to 
the beneflt of an insurance agent who advances such premiums for the 
mortgagor. 

[Ed. Note. — ^For other cases, see Insurance, Dec. Dlg. § 580.*] 

In the matter of the Sejo Ice Cream Company, bankrupt. On mo- 
tion for order. Motion granted. 

Thos. O'Connor, for petitioner, David M. Morey. 
Jas. P. Hill and John Scanlon, for Eli M. Powell. 

RAY, District Judge. May 20, 1910, David Morey was appointed 
receiver of the Sejo Ice Cream Company, and July 25, 1910, was ap- 
pointed trustée of the estate of said company. May 13, 1910, the plant 
of said company, owned by it, was partially destroyed by fire. The 
Union National Bank of Troy held a mortgage on such plant, dated 
March 12, 1908, for $7,000 originally, due March 12, 1913, recorded 
March 13, 1908, in Rensselaer county clerk's office. The mortgage 

♦For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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contained the usual insurance clause vvhereby the company, owner, 
was to keep the buildings on said premises insured against fire in some 
Suivent company in a sum not less than $700 and assign the policy to, 
the bank. In default the bank could effect such insurance, and the 
premiums paid were to become a lien on the premises and be added 
to the amount of the mortgage. This of course meant that premiums 
paid by the bank were to become a lien, and had no référence to pre- 
miums paid or agreed to be paid by the company, owner. 

Eli M. Powell of Waterford, N. Y., was the agent of the Liverpool 
& London & Globe Insurance Company, and of other companies. Prior 
to the fire he had insured the buildings and also the machinery, etc., 
in the buildings in the London & L,iverpool & Globe and also in the 
Royal Insurance Company, the policies on the buildings being sepa- 
rate from those on the contents, for the Sejo Ice Cream Company, and 
so far as appears at its request, the policies being payable to the Union 
National Bank as its interests might appear. There is no allégation 
or proof that any of the insurance was efifected by the bank, or that 
it became liable for the premiums. At the time of the fire the Sejo 
Ice Cream Company owed Powell a balance of $520.93 for unpaid 
premiums on such insurance effected between March 13, 1908, and 
December 21, 1909 ; payments on account having been made from time 
to time. This indebtedness included $176.40 for premiums on two 
policies of insurance on the buildings, one issued by London & Liver- 
pool & Globe December 21, 1909, the premium being $88.20 on each, 
and also $111.30 premiums on insurance efifected on the contents of 
such buildings insured at the same time by such companies. Thèse 
four policies last mentioned had not been delivered by Powell to the 
Sejo Ice Cream Company when the fire, which damaged the buildings 
but not the contents, so far as appears, occurred. After the fire the 
policies were delivered, and the premiums on the two policies in force 
for insurance on the buildings were paid by the check of the Union 
National Bank, $176.40. Eliminating premiums for insurance on con- 
tents of buildings, there is a balance due Powell of $153.23 for pre- 
miums for insurance on the buildings during the time mentioned ; but 
this balance is for old and expired insurance. 

There is no évidence or contention of any agreement that Powell 
should hold the policies as security for this old indebtedness, or that 
there was any agreement, when they were surrendered after the fire, 
that this old indebtedness should be paid from the proceeds of the 
insurance. As I understand the contention, it is that Powell has an 
équitable lien or claim on the draft given to satisfy the loss by the fire 
mentioned and given to satisfy the policy in force when the fire o'i- 
curred, for the balance due him for premiums advanced to efifect the 
insurance on the buildings in prior years while the bank held the mort- 
gage, and which insurance had expired when the loss occurred. If 
Powell has any such lien, it must arise under some statute or rule of 
the common law; it is not based on any contract or agreement. I 
know of no rule of law or equity which, in the absence of spécifie 
agreement, gives to a fire insurance agent a lien on a draft, check, or 
money, delivered to him by the company he represents to pay to the 
insured the amount of loss sustained by fire and secured by a policy 
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in force, for old premiums for old and expired Insurance on the prop- 
erty advanced by such agent to his company. Clearly no such rule 
can be held against the mortgagee. The insurance having been ef- 
fected by the owner, the mortgagee could assume the premiums had 
been paid so far as old and expired insurance was concerned. Clearly, 
if the agent gave the owner crédit for such premiums, the proceeds 
of live insurance at the time of a fire could not, in the absence of 
agreement, be depleted to pay such old indebtedness. The bank hère 
is willing that Powell be paid from this draft provided the amount so 
paid can be added to its mortgage lien and come back to it out of the 
mortgaged property. The efïect of this would be to give Powell a 
lien on the real estate as against the gênerai creditors on the ground 
he had given the owner crédit for premiums on insurance obtained 
on the property in bygone years and kept the mortgagee, and hence 
the gênerai creditors, to an extent, protected against loss by fîre. I am 
cited to no authority holding that this can be done. In légal efïect 
such a holding would give every fire insurance agent, by opération 
of law, a lien on real estate for premiums advanced by him at the re- 
quest of the insured to obtain policies of insurance on the buildings on 
such real estate. I am not aware of any such rule of law or equity. 

The draft in question is made payable to the Sejo Ice Cream Com- 
pany and the Union National Bank. It must be delivered to the bank 
and the trustée of the Sejo Ice Cream Company. They will settle their 
rights to the proceeds as between themselves. It is évident that the 
rights of the bank are, to the extent of the amount due and unpaid on 
the mortgage, superior to those of the trustée. Thèse rights, if there 
be any conflict, are not now before this court. Mr. Powell bas de- 
livered the draft to this court, and it will be delivered to such party 
as the trustée and bank agrée upon. 

There will be an order accordingly. 



UNITED STATES v. SEVEXTY-FOUR CASES OF GRAPE JUICE. 
(District Court, W. D. New York. July 15, 1010.) 

1. Food (§ 24*) — B'ood and Drucls Act — Proceeding for Violation. 

When proceedings for violation of Food and Drugs Act June 30, 1906, 
c. 3915, 34 Stat, 768 (U. S. Comp. St. Supp. 1909, p. 1187), by adultéra- 
tion or misbranding, are instituted at the instance of the Department of 
Agriculture, whether such proceedings are in iiersonam or for a forfai- 
ture of goods uiider section 10, it would seem that the notice of examina- 
tion and opportunity to be heard provided for by section 4 are necessary 
conditions précèdent and must be alleged and proved ; but under section 
5 a district attorney may institute sucli a proceeding upon complaint of 
any state health officer or any adéquate proof without the action of the 
agents of the departnient. 

[Ed. Note. — For other cases, see Food, Dec. Dig. § 24.*1 

2. Commerce (§ 33*) — Interstate Commerce — Power or Congress to Eegu- 

LATE — Food and Driigs Act. 

Food and Drugs Act June 30, 1906, c. 3915, 34 Stat 768 (U. S. Comp. 
St. Supp. 1909, p. 1187), Is within the constitutional power of Congress 
to regulate interstate commerce. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 33.*] 

•For other casos see same topic & § numbee ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Proceedîng by the United States for the forfeiture of seventy-four 
cases of grape juice. On demurrer to libel. Overruled. 

John Lord O'Brien, for the United States. 

Moot, Sprague, Brownell & Marcy (Adelbert Moot, of counsel), 
for claimants. 

HOLT, District Judge. This is a demurrer to a libel filed to forfeit 
74 cases of grape juice on the ground that they were adulterated and 
misbranded, in violation of the act of June 30, 1906, commonly called 
the "pure food act." The grounds of demurrer alleged are that the 
libel fails to allège that notice of the examination of the samples made 
.in or under the direction or supervision of the Bureau of Chemistry 
in the Department of Agriculture was given to the claimants, and an 
opportunity to be heard afForded them, as provided in section 4 of the 
act, and that the act itself is unconstitutional. 

This is a proceeding in rem, under section 10 of the act, for the for- 
feiture of the goods alleged to hâve been adulterated and misbranded. 
It has been held in United States v. Fifty Barrels of Whiskey (D. C.) 
165 Fed. 966, and United States v. Sixty-Five Cases of Liquid Ex- 
tracts (D. C.) 170 Fed. 449, and in some other unreported cases, that 
the provisions of section 4 requiring notice of the examination of the 
goods by fédéral ofEcers to be given to the party from whom the 
samples hâve been taken, and an opportunity to be afïorded such 
party to be heard, apply to suits in personam to recover penalties under 
section 5 only, and not to suits in rem to forfeit the goods under sec- 
tion 10. With the highest respect for the eminent judges who hâve 
reachéd this conclusion, it seems to me at least doubtful. Section 5, 
to which it is admitted that the provisions of section 4 apply, requiring 
such notice to be given and such opportunity to be heard afforded, 
does not in terms provide that the prosecutions instituted after such 
notice has been given and such opportunity to be heard afforded shall 
be prosecutions in personam only. It provides that it shall be the 
duty of the district attorney "to cause appropriate proceedings to be 
commenced and prosecuted * * * fgr the enforcement of the 
penalties as in such case herein provided." The word, "herein" hère 
means in any part of the entire act. A statute which provides for the 
forfeiture of goods for a violation of law imposes a penalty just as 
much as a statute which provides for a fine for such violation. More- 
over, the eleventh section of the act provides, in the case of imported 
goods, that samples shall be delivered to the Secretary of Agriculture, 
and that notice shall be given to the owner or consignée who may 
appear before the Secretary of Agriculture and give testimony, and, 
"if it appears from the examination of such samples that any article 
of food or drug * * * jg adulterated or misbranded," the said 
article shall be refused admission, and the Secretary of the Treasury 
shall ' cause the destruction of such goods if not exported by the con- 
signée within three months. 

If Congress thought it proper to provide that an importer is entitled 
to a preliminary notice and hearing before bis goods can be refused 
admission and if not exported, destroyed, I cannot see why it did not 
intend the same protection for a citizen whose goods it is proposed to 
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forfeit and destroy. But it is unnecessary to décide this question upon 
this demurrer, for I think it should be overruled on auotlier point. 
The ground of demurrer under considération assumes that there can 
be no prosecution of any ijind under tlie pure food act without such 
preliminary notice and opportunity to be heard. But tiiis obviously is 
not so. The fifth section authorizes prosecutions upon the complaint 
of any state health officer, and, in my opinion, the district attorney 
can institute such a prosecution, upon any adéquate proof, without 
the action of the agents of the Department of Agriculture. When, 
however, the officers of the Department of Agriculture first bring the 
matter before the district attorney, I think that the notice must be given 
and the opportunity to be heard afforded provided for in section 4 be- 
fore an indictment can be found. In ail such prosecutions therefore 
the indictment or libel must allège, and the évidence establish, that 
such notice was given and such opportunity to be heard afforded be- 
fore the prosecution was instituted. As the libel in this case may bave 
been instituted by the district attorney without the intervention of the 
agents of the Department of Agriculture, I think the demurrer on the 
ground under considération should be overruled. 

The point that the pure food act is unconstitutional has been ably 
argued in the claimants' brief. If it were an original question, the 
claim that this act is really an attempt to exercise the police power, 
which résides wholly in the states, would be entitled to careful con- 
sidération. But, in my opinion, the underlying principle governing 
tlie question has been decided. The Lottery Case, 188 U. S.. 381, 23 
Sup. Ct. 321, 47 L. Ed. 492, held that an act nf Congress prohibiting 
the transportation in interstate commerce of lottery tickets was con- 
stitutional. I can see no différence in principle in the two cases. So 
the acts providing for the humane treatment of animais transported 
in interstate commerce, the acts making it a criminal offense to use 
the United States mails in the prosecution of a fraudulent sçheme, 
or for the transportation of obscène publications, and many similar 
statutes, ail rest on the same basis. Congress having exclusive power 
to regulate interstate commerce and the postal service, it can prohibit 
their use for the prosecution of any fundamentally objectionable busi- 
ness. The selling of adulterated or misbranded articles of food, drink, 
or medicine is as unmitigated an evil as the sale of lottery tickets or 
counterfeit money or obscène publications. At ail events, the pure 
food act is a bénéficiai one; many convictions hâve been had under 
it in many courts ; and a court of first instance should not hold such a 
statute unconstitutional except upon clear grounds. 

The demurrer is overruled, with leave to the claimants to answer 
within 20 days upon payment of costs. 
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POETLAND RY., LIGÏIT & POWER CO. v. CITY OF PORTI^ND et al. 

(Circuit Court, D. Oregon. September 12, 1010.) 

No. 3,650. 

1. CONSTITUTIONAL LaW (§ 280*) — TaKING PEOPEKTr — DUE PROCESS OF IiAW — 

CONDEMNATION BY CiTY. 

Where a municipal corporation witliout statutory autliorlty was at- 
temi>ting to coudemn complainant's ])roperty for a street, it was tliereby 
attempting to deprive complalnant of Its property witliout due process of 
law, in violation of tlie fourteenth amendment of the fédéral Constitu- 
tion. 

[Ed. Note. — For other cases, see Constitutional Law, Oeut. Dig. §§ 877- 
890 ; Dec. Dig. § 280.*] 

2. Courts (§ 282*) — Fédéral Courts — Jurisdiction — Constitutionai, Provi- 

sions — Injunction. 

Where a municipal corporation wlthout statutory autliority was at- 
tempting to take a portion of complainant's riglit of way for a street, and 
to deprive complainant of its property witliout due process of law, a féd- 
éral court had jurisdiction of a suit to restrain such action. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 282.*] 

3. Eminbnt Domain (§ 9*) — Strbets — Condemnation of Land — Power — 

Land Requibed for Railroad Pubposes. 

Where a city had only gênerai charter power to open, lay out, establish, 
widen, alter, extend, vacate, or close streets, and to appropriate and con- 
demn private property tlierefor, it had no power to condemn a part of a 
railroad's right of way to construct a street longitudlnally along the sa-ie, 
esT'ecially where tliere was no provision for joint use of the property by 
the railroad company and the public. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 27-34: 
Dec. Dig. § 9.*] 

In Equity. Complaint by the Portland Railway, Lig"ht & Power 
Company against the City of Portland and others. Demurrer to com- 
plaint overruled, and preliminary injunction issued. 

Frederick V. Holman, FrankHn T. Griffith and Alfred A. Hamp- 
son, for complainant. 

Wm. C. Benbow, Deputy City Atty., for défendants. 

BEAN, District Judge. This suit is brought by the Portland Rail- 
way, Light & Power Company against the city of Portland and its 
officers to enjoin the enforcement of an order of the common council 
of the city, opening, widening, and extending Belmont street so far 
as it affects the complaînant's right of way. In its bill the complain- 
ant avers that it is an Oregon corporation owning and operating a 
street railway System in the city of Portland, and is a common carrier 
of passengers for hire; that it owns and uses as a part of its system 
a right of way and easement 30 feet wide over private property from 
the eastern terminal of Belmont street easterly a distance of 740 feet, 
and is the owner of a similar right of way through blocks S, R, and 
Q of Tabor Heights, and bas the right to occupy and use Motor street 
between the two rights of way above mentioned, by virtue of a dedi- 
cation and grant from the original owners of the property; that it 

*For other cases see same topic & § numeer in Dec. & Am. Digs, 1907 to date. & Rep'r Indexes 
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has a track along such rights of way and in such street and is con- 
stantly using the same as a part of its gênerai System ; that the de- 
fendant city has ordered Belmont street opened and extended, and 
Motor street widened from the présent terminus of Behnont street 
easterly along and over the complainant's right of way and franchise, 
and is attempting to condemn and appropriate such right of way and 
franchise and will do so unless enjoined and restrained. 

Upon the filing of the bill an order was made requiring the défend- 
ants to appear and show cause why a preliminary injunction should 
not issue, in obédience to which they hâve demurred to the bill on the 
ground that it appears therefrom that the common council of the city 
had jurisdiction of the subject-matter and of the parties, and pro- 
ceeded regularly and in accordance with the provisions of the charter 
in the matter of the opening and widening of such streets and the 
appropriation of private property therefor, and therefore complainant's 
remedy is by an appeal from the award of the appraisers, or by some 
direct proceeding to review the action of the common council, and not 
by an independent suit to enjoin the enforcement of the order for the 
opening of the street. This argument overlooks the pith of this con- 
troversy. The complainant's position is not that the proceedings of 
the common council are irregular, but that it is an attempt to deprive 
it of its property vi'ithout due process of law, in violation of the four- 
teenth amendment to the fédéral Constitution, inasmuch as the city 
has no power under its charter to take or appropriate its right of way 
or franchise for street purposes. If the order of the common council 
under its authority to open streets has deprived, or is about to deprive, 
the complainant of its property without due process of law, it is en- 
titled to a remedy in this court, under Judiciary Act March 3, 1887, c, 
373, 24 Stat. 552 (U. S. Comp. St. 1901, p. 508), and the fédéral Con- 
stitution. Iron Mt. Ry. v. City Memphis, 9G Fed. 113, 37 C. C. A. 410. 

The question therefore is one of power and not of procédure. If 
■he city has the power and authority to lay a street longitudinally 
along and over the complainant's right of wa)- and to appropriate it 
therefor, to the exclusion of the complainant, there is an end to the 
controversy as far as this court is concerned. If, however, it has not 
such power, its proceeding is manifestly an attempt to deprive the 
complainant of its property without due process of law, and it is en- 
titled to invoke the aid of this court to prevent the threatened wrong. 
The fourteenth amendment is a guaranty to every citizen, private or 
corporate, that he or it shall not be deprived of property by a state 
or any of its political subdivisions without due process of law, and 
the fédéral court has jurisdiction to enforce this guaranty. The tak- 
ing of private property by a municipality without authority is clearly 
such a taking. The court therefore has a right, and it is its duty, to 
inquire into the charter powers of the défendant city to ascertain 
whether it has power to take and appropriate the complainant's prop- 
erty for the extension, opening, or widening of the street. The only 
authority of the city to open streets is a gênerai power given it by 
section 347 of its charter "to open, lay out, establish, widen, alter, ex- 
tend, vacate or close streets and to appropriate and condemn private 
property therefor." It has no express authority to condemn or appro- 
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priate the property of a public service corporation or property already 
devoted to a public use, or to lay a street along the same. 

The gênerai rule is that a municipal corporation, under gênerai 
authority to condemn land for public streets, has no power to lay a 
Street longitudinally over ground legally acquired by a railway and oc- 
cupied by it for its tracks and roadbed, although it may extend streets 
across such right of way. 2 EUiot on Ry. § 96G ; 3 Abbott on Mun. 
Corporations, 756; 15 Cyc 619; 10 Ency. 1096; M. & St. P. Ry. v. 
City Fairbault, 23 Minn. 167 ; St. P. Union Depot v. City St. P., 30 
Minn. 359, 15 N. W. 684 ; N. J. S. Ry. v. Com. Long Branch, 39 N. 
J.Law, 28. This is on the theory that the property is already de- 
voted to a public use, and cannot, unless the authority to do so is mani- 
fest in express terms or by necessary implication, be appropriated by 
procédure in invitum to a différent public use, when the second use 
will destroy or impair the use to which the property is already de- 
voted. Oregon Short Line v. Postal Tel. Cable Co., 111 Fed. 842, 49 
C. C. A. 663. 

Now, under the language of the order of condemnation and ap- 
propriation in this case, the conrplainant is absolutely deprived of its 
property and the use thereof. The order opening the street and ap- 
propriating property therefor describes the boundaries of the proposed 
extension and widening of the streets by metes and bounds and in- 
cludes "ail that part of the Portland Railway, Light & Power Com- 
pany's right of way lying within the boundaries of the proposed open- 
ing, widening and extension of Belmont street as above described." 
There is no exception, réservation, or proviso by which the company 
is to be permitted to use the street or any part thereof for railway pur- 
poses. Under the proceedings, if carried into effect, the control and 
supervision of the entire street will belong exclusively to the city with 
the right to prevent its obstruction or use by the complainant, and the 
complainant will be deprived of any right to use or enjoy the street 
or to maintain its tracks thereon or to operate its cars thereover. 

The city attomey, at the argument, disclaimed any intention by the 
city to injure or impair the use of the proposed street by the com- 
plainant company. It may be that it did not intend to do so. But 
under the condemnation proceedings and the description of the prop- 
erty appropriated as contained in the order opening the street, the 
ownership and control of the complainant's right of way would pass. 
from it to the city, and it would hâve no right to use it except by con- 
sent of the municipal authorities, and this, in my judgment, the city 
has no power or authority under its charter to do. B. & A. Ry. Co. 
V. Cambridge, 166 Mass. 224, 44 N. E. 140. It is probable that a city, 
under the gênerai power to open streets, may lay a street along or over 
the right of way of a street railway company provided it does not in- 
terfère with the use of the street by the company. It is doubtful 
whether such an appropriation to a public use wovild be so inconsist- 
ent with the previous public use as to be invalid. See O. Short Line 
v. Postal Tel. Cable Co., supra. But, however that may be, the city, 
as appears from the bill of complaint, has not proceeded upon any 
such theory. It has attempted to condemn and appropriate the entire 
right of way and franchise of the complainant corporation, without 
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any exception or réservation, and the right to the property which, if 
valid, the taking would vest in the city, is not conditional but absolute. 
The demurrer to the complaint will therefore be overruled, and a 
preliminary injunction issued. 



UNITED STATES v. PSAKI et al. 
(Circuit Court, S. D. New York. September 27, 1910.) 

CUSTOMS DUTIES (§ 86*) — WlTHDRAWAL BOND CONSTRUCTION. 

Certain pacliages of merchandise having been sent to the public store 
for examination, the remainiiig paclcages were delivered to the importera 
on bond conditioned that the obli5;ors, within 10 days after the package 
or {)ackages, designated by the coHector aïod sent to the public store to be 
opened and examined, had been appralsed and reported to him, should 
return the delivered packages, on demand, to the order ol" the collecter 
without haviiig been opened. Ueld, that the bond dld uot require the 
demand to be made by the collecter within 10 days, but that there was no 
breach of the bond unless the 10 days elapsed without a coœpliauce with 
the collector's deinand for return of the merchandise .so delivered, 

[Ed. Note.— For other cases, see Customs Duties, Cent. Dig. §§ 208-214 ; 
Dec. Dig. § S6.*J 

Action by the United States against Nicholas Psaki and others. On 
demurrer to complaint. Sustained. 

Henry A. Wise, U. S. Atty. 
Hatch & Clute, for défendants. 

LACOMBE, Circuit Judge. The action is upon a bond given upon 
importation of certain merchandise. Some of the packages were sent 
to the public store to be opened and examined ; the remaining pack- 
ages were delivered to the importers upon their giving the bond in 
question. Its condition is that the obligors "shall, within ten days after 
the package or packages designated by the coUector and sent to the 
public store to be opened and examined hâve been appraised and re- 
ported to him, be returned upon demand to the order of the collector 
without having been opened." The complaint avers that défendants 
did not return upon demand, etc., but is silent as to whether or not the 
demand was made within the 10 days. 

There is no breach of the bond unless the 10 davs elapse without 
compliance being had with a demand for a return. Failure to demand 
within the 10 days is not a défense, as was suggested on the argument ; 
demand and disobedience thereof must be shown to establish a breach. 
If the pleader had set forth the facts, viz., that the goods were ap- 
praised and reported on such a date, that demand was made on such 
a date, and that such demand had not been complied with, he would 
hâve stated his case with a specificness which it now lacks. 

The demurrer is sustained, with leave to amend the complaint within 
10 days. 

•Foi other cases see same toplc & S numbek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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BARKER V. SOUTHERN BUILDING & LOAN ASS'N. 

In re KING & BANKHEAD. 

(Circuit Court, N. D. Alabuma, N. E. D. September 19, 1010.) 

1. CoKi'ORATioss (§ 550*) — Rbcetvers — Appointment — Effect. 

Thoiigh the appolutment of a recelver for a coriioratioii does not orcli- 
narily dissolve it, It does deprive the corporation of tlie riglit to exercise 
its corporate iiowers in any manner Inconsistent with tlie decree and de- 
prives the corporation's ottieers of the power to bind it or its assets by 
contract. 

[Ed. Note. — For other cases,, see Corporations, Cent. Dig. §§ 2213, 2244 ; 
Dec. Dig. § 550.*] 

2. Receivers (§ 154*) — Cotjnsel Fées — Patment. 

Where, after the api>ointment of a receiver for a corporation, its of- 
flcers employed petitioners to represent the corporation in tlie litigation 
and to resist the court's action, and petitioners performed no service that 
increased or protected the fund or that brought the fund into court, they 
vyere not entitled to payment of their fées by the receiver ont of the 
fund. 

[Ed. Note. — For other cases, see Receivers, Dec. Dig. § 154.*] 

In Equity. Suit by Anna W. Barker against the Southern Building 
& Loan Association. AppHcation by King & Bankhead for payment 
of attorney's fées out of the fund in the hands of the receiver appoint- 
ed for défendant corporation. Demurrer to apphcation sustained. 

David A. Grayson, for petitioner. 
Lawrence Cooper, for défendant. 

SHELBY, Circuit Judge. This is an intervening pétition filed by 
attorneys claiming compensation for services. The averments of the 
pétition are as follows : 

"That the original bill was filed in this cause on the day of October, 

1902, and that on the sanie day a temporary receiver was ordered, and lion. 
Lawrence Cooper was appointed receiver. Petitioners shortly thereafter 
were employed by tlie défendant corporation througii its président to repre- 
sent the corporation in the litigation in this cause as its attorneys, and bave 
represented and appeared for the corporation, tlie Southern Building & Loan 
Association, tliroughout the litigation herein. That at the finie of said ein- 
ployment the receiver had possession of ail .the property, money, and eiïects 
of the corporation, and it was unable to pay, and has not paid, the attor- 
ney's fées for said services. Tliat petitioners are advised that the funds 
brought into court in this. cause amount to more than $75,000, and tlie serv- 
ices performed by petitioners are as follows : They prepared answers and 
deniurrers to the original bill herein and to the ancillary bill filed in this 
cause by J. B. Wilkinson, and represented the corporation in the hearing 
held before your honor at New Orléans, and paid their own expenses to New 
Orléans and whlle there, auiounting to $50. Petitioners aver that in the 
cause a number of références were ordered whereby certain questions were 
referred to Hon. R. W. Walker as spécial niaster. Aniong them, the master 
was ordered to take and state an account of the apparent assets and lia- 
bilities of said Southern Building & Loan Association, the number of its 
shares, the probable value of the estate, and other information relating 
thereto ; and also a référence vi'as ordered and held to pass upon the reports 
of the receiver in this cause, and on said référence there was submitted to 
the inaster numerous questions of law iuvolving the various claimants to the 

'For other cases see same toplc & § numbek in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 



BARKER V. SOUTHERN BUILDING & LOAN ASSN. bit 

funds in the cause, aud tlie metliod of liquidation of tlie affairs of tlie estate. 
Petitioners aver that the said questions were many and involved intricate 
and difflcult questions of law, aud tliat said référence consunied a great deal 
of time covering a period of several montlis trom December, 1002, to May, 
1903, and petitioners appeared for tlie respoudent corporation at the liearlng 
before said master and dlscussed the questions of law involved, and 111 ed ex- 
ceptions to certain parts of tlie master's report, on which exceptions i>eti- 
tloners appeared for the corporation at the hearing of said exceptions. Peti- 
tioners aver that they are entitled to be paid a reasonable attorney's fee out of 
tlie funds in this cause, and claim therefor the sum of $2,500 as such reason- 
able fee. 

"Wherefore petitioners pray for an allowance of the sum of S2,.500 as such 
reasonable attorney's fee, and that the receiver, Lawrence Cooper, be directed 
to pay said fee out of the funds in his hands in this cause, and for otlier 
relief to which they may be entitled." 

The receiver demurred to the pétition, assigning as grounds of de- 
murrer that it appears from the allégations of the pétition that the pe- 
titioners (a) "are not entitled to the relief prayed by the petitioners 
against the said receiver" ; (b) that the services were rendered "after 
the appointment of the receiver of the défendant association as an in- 
solvent corporation under the decree of this court" ; and (c) that the 
services were rendered under a contract made vv^ith the association 
after the appointment of a receiver. 

The question to be decided is whether or not the petitioners are en- 
titled to compensation out of the funds in the hands of the receiver 
on the facts stated in the pétition. It appears that they were retained 
by the président of the corporation after the receiver was appointed. 
It may be conceded, as contended by the learned counsel for the peti- 
tioners, that the appointment of a receiver does not ordinarily dissolve 
the corporation, and that after the appointment it continues to exist 
as a corporate entity. It cannot be denied, however, that. the ap- 
pointment deprives it of the right to exercise its corporate powers in 
any manner inconsistent with the decree making the appointment. 
Decrees appointing a receiver usually place the assets in the hands of 
the receiver as an officer of the court and deprive the officers of the 
corporation of the power to bind the corporation or its assets by con- 
tracts. The exercise of the power by the officers of the corporation 
to bind and charge the assets of the corporation by contracts without 
the assent and authority of the court making the appointment would be 
clearly inconsistent with the purpose of the court in appointing a re- 
ceiver, the purpose being to dévote the assets to the payment of the 
corporation's liabilities and to distribute the remaining funds, if any, 
to those entitled to receive them. The receiver, by the decree, was 
authorized and directed to take immédiate possession of ail the prop- 
erty of the corporation, and the officers of the corporation were di- 
rected to turn the same over to the receiver. The officers and agents 
of the corporation were "enjoined from interfering with or disposing 
of its property in any way except to turn the same over to the receiver." 
It would clearly be in conflict with this decree for an officer of the 
association, after the appointment of the receiver, to make a contract 
creating a lien or charge on the funds placed in the hands of the re- 
ceiver by the decree of the court. The contention of the petitioners 
may be conceded, that the président or stockholders may be permitted 
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to intervene and seek to vacate the order appointing the receiver, or 
-seek to hâve him removed and another receiver appointed ; but this is 
far f rom holding that they may do so at the expense of the fund held 
in court. In such case, those employing counsel should themselves bear 
the expense. There would be nothing in the circumstances named to 
require a departure from the gênerai rule that each client should com- 
pensate his own soliciter. There is no allégation of fact in the pétition 
showing that the petitioners performed any service that increased or 
protected the fund that they seek to charge, nor is it alleged that they 
performed any service that brought the fund into court. The claim 
is dépendent solely, on the facts as presented, on the theory that the 
président of the corporation, after the appointment of a receiver and 
after the assets are in the receiver's hands by a decree enjoining the 
officers of the corporation from further control, can make a contract 
with attorneys to resist the court's action, and by such contract fasten 
a lien on the corporation's assets. I cannot sustain that view. 

It is contended by counsel that, as the corporation had the right to 
be represented after the appointment of the receiver in the effort to 
remove or supplant him with another, it is in the discrétion of the court 
to allow the compensation claimed. If the court has any discrétion in 
the matter, it is a judicial discrétion, not to be exercised except in 
cases where the facts, in view of équitable principles, would justify 
the court's action. 

On the facts stated in the pétition, I am of opinion that the peti- 
tioners are not entitled to the relief prayed. 

The demurrer is sustained. 



BARKBR V. SOUTHERN BUILDING & LOAN ASS'N. 

In re SPRAGINS. 

(Circuit Court, N. D. Alabama, N. B. D. September 19, 1910.) 

RECiEiVEBS (§ 154*) — Fées of Oounsbi^— 'CHAiîaB on Fund. 

A soliciter, employed by complalnant In a suit to wlnd up the affalrs 
of a building and loan association, after the original blU had been filed 
and a receiver had been appointed, and who performed no service at the 
instance of the complalnant that Increased or protected the fund, or In 
any way benefited the creditors or stocliholders of the corporation, was 
not entitled to payment of hls fées by the receiver out of the fund. 

[Ed. Note. — For other cases, see Receivers, Dec. Dlg. § 154.*] 

In Equity. Bill by Anna W. Barker against the Southern Building 
& Loan Association. Pétition by R. E. Spragins to charge funds in 
the hands of a receiver with attorney's fées. On demurrer to bill. 
Sustained. 

R. E. Spragins, for petitioner. 

Milton Humes and Lawrence Cooper, for défendant. 

SHELBY, Circuit Judge. This is an intervening pétition seeking 
to charge funds in court with attorney's fées. 

'For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The pétition is as follows : 

"That the original bill was filed In this cause on the day of Oetober, 

1902, and that on the same day a temporary reeeiver was ordered, and lion. 
Lawrence Oooper was appointed reeeiver. Petitloner shortly thereafter was 
employed by the complainant as her attorney to represent her in the litiga- 
tion in this cause, and petitloner has appeared and represented her in said 
litigatlon. That at the tlme of sald employment, the reeeiver had possession 
of ail the property, mouey, and assets of the corporation, and petitloner Is 
advised that sald reeeiver has reeeived more than $75,000 in funds brought 
into court in this cause, and the services performed by the petitloner are as 
fo'.lows: He prepared answers and demurrers to the ancillary blll filed in 
this cause by J. F. Wilkinson, and represented her in the hearing held be- 
fore your honor at New Orléans, and paid hls expenses there, amounting 
to $50. Petitloner says he prepared a number of papers relative to the orig- 
inal bill in whlch the respondent sought to hâve sald original bill dismissed. 
Petitloner avers that in the cause a number of références were ordered 
whereby certain questions were referred to Hon. E. W. Walker as spécial 
master. Among them, the master was ordered to take and slate an account 
of the apparent assets and liablllties of said corporation, the number of 
its shares, the probable value of the estate, and other information relatiug 
thereto; and also a référence was ordered and held to pass upon the re- 
ports of the reeeiver in this cause, and on said référence there were sub- 
mltted to the master numerous questions of law involvlng the varlous claim- 
ants to the funds in the cause, and the method of liquidation of the affairs 
of the estate. Petitloner avers that the said questions were many and in- 
volved intricate and dlfficult questions of law, and that références consumed 
a great deal of tlme covering a period of several months from December, 
1902, to May, 1903, and petitloner appeared for the complainant at the hear- 
ing before the master and discussed the questions of law involved. Peti- 
tloner avers that he is entitled to be paid a reasonable attorney's fee out 
of the funds in this cause, and clalms therefor the sum of $2,500 as such 
reasonable fee. 

"Wherefore petitloner prays for an allowance of the sum of $2,500 as such 
reasonable attorney's fee, and that the reeeiver, Lawrence Cooper, be dl- 
rected to pay said fee out of the funds in hls hands in this cause, and for 
other relief to which he may be entitled." 

The reeeiver demurred to the pétition, assigning, with spécifications, 
that the pétition shows that the petitioner is not entitled to the relief 
prayed for. 

It appears that the petitioner is claiming compensation for services 
rendered as the soliciter for the complainant, but that he was not re- 
tained until after the original bill was filed and the reeeiver appointed. 
Before his employment, the fund had been brought into the custody 
of the court, and was in the hands of Ihe reeeiver. No fact is alleged 
showing that the petitioner performed any service at the instance of 
the complainant that increased or protected the fund, or that in any 
way benefited the creditors or stockholders of the corporation. The 
facts stated show that the petitioner is entitled to compensation from 
his client; but there is no averment that shows that the sum due the 
petitioner is a charge or lien on the fund in court. The principle upon 
which compensation for services rendered by a soliciter for one jointly 
interested with others in trust funds may be made a charge on such 
funds has been frequently announced by the courts. Lamar v. Hall & 
Wimberly, 129 Fed. 79, 63 C. C. A. 521. The facts stated in the pé- 
tition do not bring the case with in the rule. 

The demurrer must be sustained. 
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In re POTTEIGBR. 

(District Court, E. D. Pennsylvanla. September 10, 1910.) 

No. 3,815. 

BANKBUPTCY (§ 117*) ACTS OF BaXKHUPT CONTEMPT. 

It was a contempt of court for the baiikrupt, after tlie flling of tlie bank- 
ruptcy pétition and service of the subpœna, to deliver property in his pos- 
session to a thircl person on tlie claim tliat the latter was the owner and 
th-at the bankrupt was only a bailee; such alleged owuer's remedy being 
by application to the bankruptcy court for surrender of the property by 
the reeelver or trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 117.*] 

In the matter of bankruptcy proceedings of A. F. Potteiger. On re- 
ceiver's rule to punish the bankrupt for contempt. Granted. 

Grover G. I/adner, for trustée. 
Alvin J. Smallwood, for bankrupt. 

J. B. McPHERSON, District Judge. When the pétition was filed 
against the bankrupt, and when the subpœna was served, he was in 
possession of a horse and wagon and was using them in his business. 
Asserting that he was only a bailee and that a third person was the 
real owner, he delivered the property to such person two or three days 
afterwards, and failed to comply with a subséquent order of the court 
directing him to turn it over to the receiver. It needs neither discus- 
sion nor citation to establish the proposition that a bankrupt bas no 
lawful authority thus to deal with goods in his possession after a péti- 
tion has been filed and a subpœna bas been served. If the horse and 
wagon really belonged to another person, application to the court 
would bave brought immédiate protection, and complète relief after 
his ownership had been proved ; but it was not for the bankrupt and 
the claimant to décide the question of ownership summarily, and dis- 
pose of property that was in the bankrupt's exclusive possession when 
the proceedings were begun. It may be that the claimant is in fact 
the owner ; but the title was apparently in the bankrupt, and his crédit- 
ors bave a right to be heard upon the question whether he was the 
owner as he seemed to be, or was only a bailee for hire. 

It is therefore adjudged, after hearing testimony and argument, 
that the bankrupt has been guilty of contempt in delivering to John 
C. Kunberger the horse and wagon in dispute. And it is ordered that 
the bankrupt deliver the horse and wagon to the receiver on or before 
September 15th, or in default thereof that he pay a fine of $25. If 
he shall f ail to comply with one or the other of thèse alternatives, the 
marshal is directed to take him into custody and commit him to the 
county jail for a period of 10 days. 

•For other cases see same toplc & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In re REESE-HAMMOND FIRE BRICK CO. 

SOISSpN V. FIRST NAT. BANK OF PITTSBURGII. 

(Circuit Court of Appeals, Third Circuit. September 21, 1910.) 

No. 1,357. 

1. Bankkuptcy (§ 165*) — Validity of Liens— Collatebal Secueitt Pi-edged 

Gekerally for Indbbiedness. 

A note given by a corporation more tlian four inonths bofore its banlî- 
ruptcy, reciting that the maker had deposited "as collatéral seeiirity for 
said sum, or for any otlier liability or liabilities of ours to the holdor 
tLereof, now due or to become due," certain property, including assigned 
accounts, Jicld to entitle the bank to hold such accounts as securlty for 
a prior note given to it by the bankrupt and then unpaid ; the good 
faith of the transaction being unquestioiied. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 1G,5.*] 

2. Bankkuptcy (§ 165*) — "Voidable Peefekence"— Substitution of Se- 

cukiiies. 

The assignaient by a corporation witliin four months prior to its bank- 
ruptcy of accounts receivable to a bauk to secure a prior indei tedness 
did not coustitute a voidable préférence undcr Bankr. Act July 1, 1898, 
c. 541, § 60b, 30 Stat. 502 (U. S. Comp. St. 1!)01, p. 3445), altliough the 
corporation was known to be insolvent, wliere such accounts were mere- 
ly substituted for other valid accounts held by the bauk, which had 
been paid, for the purpose of keeping the seeurity good. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig § 165.*] 

Appeal from the District Court of the United States for the West- 
erti District of Pennsylvania. 

In the matter of the Reese-Hammond Fire Brick Company, bank- 
rupt. On appeal by WiUiam F. Soisson, trustée, from an order of the 
District Court in favor of the First National Bank of Pittsburgh. Af- 
firmed. 

Roland D. Swoope and James S. Beacom, for appellant. 
William M. Hall and George C. Bradshaw, for appellee. 

Before BUFFINGTON and LA^'NING, Circuit Judgcs, and 
ARCHBALD, District Judge. 

LANNING, Circuit Judge. The question in this case is whether 
certain accounts assigned by the bankrupt to the First National Bank 
of Pittsburgh, and certain moneys collected by Soisson, trustée in 
bankruptcy, on other accounts assigned by the bankrupt to the bank, 
belong to the bank or to the trustée in bankruptcy. The référée de- 
cided that they belong to the trustée. The District Court, on a péti- 
tion to review the referee's findings, decided that they belong to the 
bank. 

The second assignment allèges error on the part of the court in 
finding that "no évidence was offered on behalf of the trustée or any 
créditer." This is an erroneous statement by the court, and is proba- 
bly explained by the fact that there is nothing in the record showing 
for which of the parties the witnesses were respectively called, except 
as we observe which of the counsel conducted the direct and which 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
181 P.— 41 
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the cross examinations. The error, however, is harmless. The évi- 
dence was ail before the court, and was ail considered by it. 

The third assignment allèges error in that the court found that a 
certain promissory note for $37,500, dated April 27, '1903, made by 
the bankrupt and secured to the bank by a deposit, as collatéral, of 
bonds of the bankrupt of the par value of $60,000, was further se- 
cured to the bank by book accounts by reason of the terms of a later 
promissory note, dated February 37, 1907, made by the bankrupt to 
the bank, for the sum of $86,791.01. By the terms of this later note 
it was declared that the bankrupt had deposited therewith, "as collat- 
éral security for said sum, or for any other liability or liabilities of 
ours to the holder hereof now due or to become due, or that may be 
hereafter contracted, the foUowing property," amongst which is named 
"assigned accounts." The président of the bankrupt company, who 
signed the later of the notes, testified that the accounts were not as- 
signed as collatéral for the note of $37,500 ; but his testimony cannot 
overcome the elïect of the language of the later note. Neither is that 
language ineffective by reason of the fact that the board of directors 
of the bankrupt company did not authorize an assignment for that 
purpose in a certain resolution passed by the board nearly a year be- 
fore the later note was given. The later note was given more than 
four months before the bankruptcy proceedings were commenced, and 
there is nothing to show that its exécution to the bank was not duly 
authorized, or that its language should not hâve its natural effect. 

The first, sixth, and seventh assignments of error are gênerai and 
indeftnite. They are simply to the effect that the court erred in re- 
versing the référée. We hâve considered them, however, in the light 
of the arguments based thereon. We think no error has been shown, 
unless it be in the findings of the court specifically mentioned in the 
fourth and fifth assignments of error. We pass therefore to their 
considération. 

Thèse assignments of error présent the question whether the as- 
signments of the book accounts gave to the bank a préférence, con- 
trary to section 60 of the bankruptcy act (Act July 1, 1898, c. 541, 30 
Stat. 562 [U. S. Comp. St. 1901, p. 3445]). It appears that on October 
3, 1903, a receiver for the Reese-Hammond Fire Brick Company had 
been appointed by a state court. The ground for the receivership was 
insolvency. The bank then held the above-mentioned note for $37,- 
500, which had been reduced to $31,304.29. In March, 1906, the re- 
ceiver was discharged, the property restored to the company, and its 
business put into the hands of a creditors' committee. This committee 
managed the business oi the company until July 22, 1907, and then 
filed the pétition which was the commencement of the présent bank- 
ruptcy proceedings. On April 20, 1906, two of the members of the 
creditors' committee were elected directors of the company, and on 
the same day the directors passed a resolution authorizing its prési- 
dent to assign to the bank "any or ail book accounts of the Reese- 
Flammond Fire Brick Company and allied interests" as collatéral se- 
curity for such moneys as the bank should loan to the company, not 
exceeding $100,000. Subsequently notes were given by the company 
to the bank for loans made, and on February 27, 1907, the outstanding 
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notes, excepting the one of April 27, 1903, for $37,500, and another 
dated February 20, 1907, for $9,500, were Consolidated in the one note 
above mentioned for $86,791.01. During the period from April 20, 
1906, to February 27, 1907, as assigned accounts were paid off, other 
accounts were substituted for them, and thus the bank's collatéral was 
preserved in a form satisfactory to it. This practice continued after 
February 27, 1907, but for what period does not appear. It does ap- 
pear that on May 13, 1907, and July 16, 1907, the company delivered 
to the bank lists of accounts receivable, with assignments thereof. 

Thèse transactions were within the period of four months next be- 
fore the commencement of the bankruptcy proceedings. They are vig- 
orously attacked by counsel for the trustée in bankruptcy as amounting 
to voidable préférences in favor of the bank. But it is found as a 
fact by the court below, and the évidence amply supports the finding, 
that before thèse lists were prepared the invoice for each account 
mentioned in the lists had, on its date, been separately assigned to 
the bank. For aught that appears, each of the invoices was dated and 
assigned before the commencement of the four months' period, How- 
ever that may be, the weight of the évidence supports the court's find- 
ing that the accounts assigned took the places of accounts paid, and 
that thèse transactions did not impair the rights of the gênerai cred- 
itors, for the reason that the substitutions of new for old securities 
did not in any wise diminish the debtor's estate available for those 
creditors. "It is too well settled to require discussion that an ex- 
change of securities within the four months is not a fraudulent préf- 
érence within the meaning of the bankrupt law, even when the cred- 
itor and the debtor know that the latter is insolvent, if the security 
given up is a valid one when the exchange is made, and if it be un- 
douhtedly of equal value with the security substituted for it." Sawyer 
V. Turpin, 91 U. S. 114, 120, 23 L. Ed. 235. See, also, Stewart y. 
Platt, 101 U. S. 731, 742, 25 L. Ed. 816. 

We find no error in the decree of the District Court, and it is ac- 
cordingly affirmed, with costs. 



THE VOLUND. 
(Circuit Court of Appeals, Second Circuit. July 26, 1910.) 

Nos. 279-282. 

1. Collision (| 39*) — Steam Vessels Meeting — Fatjlt. 

A collision on the Hudson river between ttie steamer Volund, passing 
up, and the steam yacht Normandie, passing down, held, in aecordance 
with the finding of the commissioner, confirmed by the District Court, due 
solely to the fault of the steamer (1) in attemptlng to pass to the left 
under a two-Wast signal without having obtained the assent of the yacht, 
(2) in not keeping to her own starboard slde of the channel, (3) In not 
sounding alarm signais, but keeping on at full speed and repeating her two 
blasts when her first signal was not answered, (4) in crosslng the one- 
blast signal of the yacht, (5) In not stopping and reversiiig when danger 

•For other caaes see same topir; & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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of coUision should hâve been obvious, and (6) in not maintaining a com- 
pétent and sufflcient lookout. 

[Ed. Note. — For otlier cases, see Collision, Cent. Dig. § 39; Dec. Dlg. 
§ 39.* 

Signais of meeting vessels, see note to The New York, 30 C. C. A. 630.] 

2. Collision (§ 115*) — Time Ohaetee — Liability foe Collision. 

A time charter by which the owner Is to provide and pay the master and 
crew, although providing that the master shall be under the orders of the 
charterer as regards "employment, ageiicy and other arrangements," does 
not amount to a démise of the vessel, but leaves the owner responsible for 
her navigation. Nor Is the charterer llable for a collision for which the 
vessel was in fault because she was at the time being navigated by a su- 
percargo employed by the charterer as provided by the charter party who 
was acting as pilot with the consent of the master. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 115.*] 

3. Death (§ 99*) — Excessive Award. 

An award of $12,000 for the death of an englneer 31 years old, in good 
health and of good habits, who was earning from $1,300 to $1,500 a year 
and left a wife and child, held not excessive. 

[Ed. Note.— For other cases, see Death, Cent. Dig. §§ 125-130; Dec. Dig. 
§ 99.*] 

4. Collision (§ 154*) — Costs — Peemium Paid for Stipulation for Costs. 

On recovery for collision, it is proper to allow the libelant as a part of 
his costs the premiums paid to a surety company for furnishing his stipu- 
lation for costs. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 154.*] 

Appeals from tlie District Court of tlie United States for the South- 
ern District of New^ York. 

Suits in admiralty by Charles W. Dumont against the steamship 
Volund and the Higginson Manufacturing Company and by Eugénie 
Gracie, as administratrix of Stewart Gracie, deceased, Eliza S. Dodge, 
as administratrix, etc., of Gladys Dodge, deceased, and Joseph iM. 
Hanigan, respectively, against O. Irgens and A. Irgens and the Hig- 
ginson Manufacturing Company. Decrees for libelants against the 
Volund and the Higgins Manufacturing Company, and they appeal. 
Reversed as to the Higginson Company, and affirmed as to the 
Volund. 

The following is Commissioner Herbert Green's report on référ- 
ence to try the issues : 

"To the District Court of the United States for the Southern District of 
New York: 

"An order was entered in each of the above causes August 2, 1906, upon 
consent of the parties, referriiig it to me, as commissioner, to hear the testi- 
mony and report my conclusions upon the issues of law and fact. 

"I hereby report that the proctors for the respective parties attended be- 
fore me and ofCered testimony with the exhibits, as filed herewith ; and I 
further report as follows: 

"In the evening of July 11, 1905, at about 8:30 o'clock, the Norwegian 
steamship Volund and the steam yacht Normandie colllded in the North 
River opposite a pier which is referred to In the testimony as the 'brewery' 
dock, and which is something more than a quarter of a mile above the rail- 
road station at Dobbs Ferry. The tide was the first of the ebb, the atmos- 
phère somewhat hazy, and the wiud light from the south. The ship, bound 
up, was ou a voyage from Windsor, Nova Scotia, with a cargo of plaster 
tousigned to the Higginson Manufacturing Company, at Newburgh, The 

*For other cases see same topic à § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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yacht was owned by Charles W. Dumont, and had beeen chartered by him 
to John A. Rudd, who lived near Yonkers and was aboard at the time of 
the collision. She left Yonkers between 7 and 8 o'clock in the morning, 
after lyiug there overnight, and then went down the river to a pier at 
Seventy-Nintli street, !Xew York, wliere she took on a Mr. Green, wlio con- 
templated hiriug lier from Mr. Rudd for a cruise, and went aboard for a 
trial trip. accompauied by a Miss Gladys Dods'e. The yacht went up the 
river to ïarrytown, stopped there l'or a tinie, then continued on as far aa 
Peekskill, where she turned without stopping, and then came down until 
she met the ship and collided with her. The collision resulted in the im- 
médiate sinkiiig and total loss of the yacht, and the death of her master, 
William H. Storms, lier eugineer, Stewart Gracie, and Miss Dodge. The 
suit of Dumont, which was brought to recover the value of the yacht and 
her equjpment, was originally against the ship alone, but the latter's owners 
and clainiants, O. Irgens and A. Irgens, of Bergen, Norway, filed a pétition 
brlnging in the lligginson Manufacturing Company as a respondeut. The 
Higginson Company had the ship under charter at the time of the collision. 
The other suits were originally against the Messrs. Irgens alone, but on 
their pétition the charterer was joined as a respondent, as in the Dumont 
Case. The suits of the administratrix of Gracie and the administratrix of 
Miss Dodge were brought under the New York statute to recover for the 
loss of the lives of Gracie and îliss Dodge, and the suit of Hanigan, who 
was steward and gênerai utility man on the yacht, is for Personal Injuries 
and lost property. 

"The ship was 235 feet long and 32 feet beam, her tonnage, 1,087 gross 
and G70 net, and at the time of the collision she drew 18 feet 8 inches for- 
ward and 16 feet 2 or 3 inches aft. By the charter, the charterer was to 
provide and pay for ail pilotages, and there was also the foUowing clause: 
'That the charterers shall bave permission to appoint a supercargo, who 
sliall accompany the steamer and see that voyages are prosecuted with the 
utniost despatch.' The charterer employed oiie Nelson to sail on the ship, 
and he says that he 'supposes he was put there as pilot and supercargo,' 
and that he piloted over Nantucket Shoals, and the Sound, and the Iludson 
river. He was 65 years old, had made the same voyage with the ship on 
four previous occasions under the charter, and was on the bridge directing 
the navigation at the time of tlie collision. He held no American license, 
had never been licensed by local inspectors, and apparently the only license 
he held at this time Avas issucd by tlie Province of Nova Scotia, anrî was aa 
ordinary master's certiflcate for seagoing steam vessels. He testifled that he 
had followed the sea since he was 11 years old, had been 'around hère' 25 or 
30 years, and was a niember of the American Shipmasters' Association before 
getting the Nova Scotia certiflcate. It does net appear what his expérience 
had been in navigating steam vessels in the Inlaiid waters of the United 
States; he merely says that he had been up the Hudson a great many times, 
and was familiar with it. The ship's captain was not aboard, . having be-en 
landed at the Battery on the way up, along with a Hell Gâte pilot who had 
charge of the navigation In coming down the East River. The captain's ob- 
ject in golng ashore was to enter his ship at the Custora House, and he did 
this at the request of the charterer, to save time. The chief offlcer was 22 
years old, and held a Norwegian mate's certiflcate only. Excluding the cap- 
tain and Nelson, there were KJ men in the ship's erew. There wus no one 
aboard licensed to pilot steam vessels in the Hudson river, and, aceording to 
Nelson, noue but himself who knew the river. 

"The yacht was tw feet long and 14 feet beam, and her crew conslsted of the 
captain, the engineer, and Hanigan, with Rudd lending assistance. The cap- 
tain and the engineer vi'ere licensed men, experienced and compétent for their 
position. Hanigan, a young man of 20 or 21, had joined the yacht the night 
before, and says that this was the flrst time he had served on a steam vessel. 
Neither he nor Rudd was comi)etent to navigate the yacht, or knew the pilot 
rules, although both had had expérience with launehes, niotor boats, and other 
email oraft on the Hudson, and had pieked up some of the knowledge requlred 
by uavigators. Rudd had attened to the yachfs lights on the evening of the 
collision, aceording to his own and Hanigau's testimony. There is no doubt 
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tîiat the lights Iiiid been properly S(ït and were buriiing, and tlie yacht can iic 
charged with no deliuqueucy iii tliat respect. Tlie ship, also, had her régula- 
tion lights set and burnlng. 

"After the collision the ship came to anchor, and sent ont boats to look for 
thosé who had been on the yacht. Green, Rudd, and Ilanlgan were plcked up 
aft«r they had been In the water a considérable tirue, but no traces were dis- 
covered of Capt. gtorms, or of Engineer Gracie, or of Miss Dodge, although 
ail reasonable efforts were made to find them. The answers allège that the 
reseued persons were 'in varylng degrees of intoxication,' and among the al- 
logations of fault agalnst the yacht is a charge that 'her officers, crew, and 
passengers were In a disorderly and incompétent condition.' The ship pre- 
sented testimony on thls subject concerning the reseued men, but I do not 
consider it sufBcient to establish the charges as agalnst either Rudd or 
Hanigan, and it Is against both the testimony and the probabilities as to the 
oiptain and the engineer. It appears from the testimony of Rudd and Hani- 
gan that Green brought three plut bottles of Champagne aboàrd at New York, 
and when the yacht stopped at Tarrytown Hanigan went ashore by order of 
Rudd and bought three more bottles, in quarts. They state that there were 
MO intoxloants aslde from the Champagne, and Hanigan, who had charge of the 
supplies, says that when he cleared away the things after supper the three 
quart bottles remained untouched in the ice box. Rudd, also, says that none 
of that lot had been used. Both Kudd and Hanigan testify that neither the 
eaptain nor the engineer drank any of the Champagne, and Hanigan states 
that he himself had never tasted llquor. Rudd claims to hâve taken only one 
glass. The eaptain was over 60 years of âge, and aceording to Hanigan had 
taken nothing but water and coffee during the day ; ard testimony from thoge 
who had abundant opportunity to know was to the efCect that he was of irre- 
proachable habits, and for a great many years had advocated and praeticed to- 
tal abstinence from aloohoHc beverages. He had a long expérience as com- 
mander of yachts, among them vessels of considérable size, had a pilot's license 
for the Hudson river, which he had navigated the greater part of his life, his 
réputation as a navigator was high, and he had handled the yacht for some 
time. There Is also testimony that the engineer never drank. 

"While the respondents were able to produce seven witnesses from the ship 
as to the occurrences Immediately preceding the collision, libelants were of 
necessity llralted to Rudd and Hanigan, as Green, who had nothing to do with 
the navigation, was able to contribnte no useful information as to the move- 
ments and courses of the vessels, their relative positions, the lights they ex- 
hibited to each other, and the signials they gave. The account of the collision 
whlch Rudd and Hanigan glve contains contradictions and inconsistencies, and 
is somewhat confused in détails; but I saw no indication of an attempt or dis- 
iwsition' to misrepresent the facts, and in its main feature their account is in 
accord with that set forth In the llbels, and is confirmed in Important partic- 
nlars both by disinterested witnesses and the testimony for the ship. 

"The libel 8 allège that when the yacht was a short distance above EVobbs 
Ferry, proceeding at slow speed, near the mld-stream, she sighted the white 
and red lights of the ship, bearing on the yacht's port bow, and apparently 
headed so as to pass her port to port; that the yacht thereupon gave a single 
blast of her whistle, but the ship did not at once reply, and apparently con- 
tinued her gênerai course until wlthin a short distance, when she openêd her 
green light, gave two blasts, and swung rapidly to port, as though under a 
starboard helm; that the yacht's bel m was ported and her engine reversed full 
speed, but the ship came on at high speed, apparently under a starboard helm, 
and her stem struek the yacht on the latter's port side about amidships, turned 
her over, eut her iuto two pièces, and caused her to blow up and sink almost 
Instantly. 

"ïhe answers allège, in subsance, that at about 8 o'clock, while the ship 
was proceeding well inshore on the east side, she came wlthin range of the 
light on Kingsland Point and steered generally for it, and when in the vicinity 
of Dobbs Ferry the bright light and the green light of the yacht, and for a 
moment the shlmnier of her red light, were observed a little on the starboard 
bow ; that the red soon disappeared, leaving tlie masthead light and the green 
light on the ship's starboard bow ; that prior to thls the speed of the ship had 
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been rcdiiced, and she was making about flve knots; that the ship gave a 
signal of two blasts, and slightly starboarded. and later, hearins do response, 
althoug-h the yaclit eontinued to exhlbit her green light on the ship's starboarcl 
bow, the ship repeated her signais of two blasts ; that the yacht made no re- 
sponse to tins, but eontinued to broaden slightly on the starboard bow of the 
ship. until, when broad on that bow, she swmig across the course of the ship, 
.TS though, under a port helm, and exhibitecl her red; that thereupon the ship 
reversed her engines and blew repeated danger signais, but the collision couhl 
not be thereby avoided, and the yacht fell across the stem of the ship, was 
overturned, and sunk ; that after she had changea her course under a port 
helm, and at alout the instant of collision, the yacht gave a sound, but thia 
could not be identifled as a signal; that owlng to the condition of the atmos- 
phère it was difficuJt to estimate distances aceurately, but it is believed the 
vessels vvere about one mile apart when the ship gave her first signal of two 
blasts, about half a mile when she gave her second, and about 200 yards when 
the yacht ported ; that the speed of the yacht was apparently in exeess of 10 
knots an hour, and was not reduced at any time before the collision. 

"Rudd and Hanigan testify that ail the way down from Peekskill the yacht 
kept west of wid-stream, and Hanigan says that when passing Nyack, which Is 
some 4 miles above Dobbs Ferry, on the west shore, they were headed for the 
long pier at Piermont, iust below Nyack, and were golng slow, or, as he puta 
it, quarter speed, and, as far as he knows, the speed was not Increased after- 
wards. Rudd says that they were going half speed, betweeu 9 and 10 miles, 
but later changes his estimate to 8 miles, stating that he judged the yacht's 
full speed to be 10 or 12 miles, and, so far as he knew, no change of speed 
had been made since leaving Peeksklll. Hanigan estimâtes that they passed 
100 yards ofC the Piermont Pier, and Rudd % of a mile, and both testify that 
no change of course to the east was made before the collision, that the cap- 
taln was at the wheel, and eontinued there up to the end, that Rudd was also 
in the pilot bouse, and Hanigan outside at the pilot house door, on the star- 
board side, where he had stationed himself by order of the captaln to keep a 
lookout. ïhey admit that there had been a period when the eaptain was 
absent from the pilot house, and that during his absence Hanigan steered, and 
that Green, Miss Dodge, and Rudd were in the pilot house at that time; but 
they assert that the eaptain returned. that Green and Miss Dodge then left the 
pilot house and went to the after deck, and the captaln resumed the wheel. 
Hanigan states that thls absence of the eaptain was not more than from 5 to 8 
minutes, and was occasioned by his going to the toilet that he came back with 
a tray coiitaining his supper, which he ate on the seat In the pilot house, 
about 7 :45, when the yacht was oiî Nyack. that Hanigan steered while the 
captaln was eating, and then went aft, had his supper at about 8:15, cleared 
off the table, and returned to the pilot house, and that, although the sun was 
already down, it was not quite dark, both shores being visible. He says that 
he was forward fully 15 minutes before the collision. Rudd testifies that the 
eaptain ate his supper in the eabin, and was not absent more th-an a very few 
minutes, but other testimony of Rudd is to the effect that he was in doubt 
whotber the captaln ate his supper In the cabin. or merely went to the toilet. 
He also says that after he, Green, and Miss Do<ige had had thelr supper, and 
were on thelr way to the pilot house, they passed the captaln, bound from the 
pilot house to the cabin, that this was about a quarter to 7 or 7, that Hanigan 
was then alone in the pilot house, having left the cabin a minute before. that 
they were then 10 or 15 miles above Nyack, that the captnin returned to the 
pilot house at least an hour before the collision, and after this he (Rudd) 
went to the after deck and talked with Green a minute or so, and then went 
back to the pilot house, getting there about 20 minutes before the collision 
and remainiug until the vessels were almost together. Rudd further statea 
that he had ligbted the side lights before the eaptain left the pilot house. It 
was then twilight, and the collision ocairred about 8 o'clock or a little later, 
or 20 minutes or half past 8. ïhe almanac shows that the sun set at 7 :28. 

"I am satisfied that at the time of the collision Capt. Storms was In the 
pilot house at the wheel, directing the navigation of the yacht, that he had been 
thus emnioyed at bis post continuously from a tune prior to the moment when 
either vessel could hâve sighted the other, that Hanigan was outside, at the 
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pilot house door, aeting as lookout, and that the engineer was at his post, at- 
tending to his duties. 

"Rudd and Hanlgan testify that tlie captaln flrst called attention to the 
ship, which was then showiug a red light and a vvhite liglit, about 1 or IV2 
miles away, close in to the east shore, and bearing on their port slde, ap- 
parently on a course, parallel witli the shore. Rudd says that this was 10 or 
12 minutes before the collision, and Hanlgan states that the ship was then 
about off Hastlngs, and the yacht about off Ardsley, heading for Forest Field 
Grove, a resort for excurslonists on the west shore where llgbts are displayed, 
about opposite liastings. According to the chart, Ardsley Is about three- 
quarters of a mile north, and Hastlngs something more thaii one mile south. ol' 
Dobbs Ferry. On his cross-examlnation, Hanlgan says that the yacht had 
just passed Piermont Pier. Plerniont Pier is on the west shore about 1% 
miles north of Dobbs Ferrj'. Hanlgan also states tUat a schooner had been 
ahead of the yacht, near mld-stream, and this vessel, which erossed to the 
easterly shore, shovvlng lier red light, sliut out the ship iiutll the schooner got 
iû towards the easteriy shore, and then the ship was opened up about 114 
miles away. ïhe présence of this schooner also appears from the shlp's tes- 
timouy. Hanigan says that there was another schooner, bound down, about 
one-quarter of a mile astern of the yacht, and no vessels were in sight other 
than thèse two. He further testifies that, when a mile or a mile and a half 
away, the ship sliowed ouly a glimmer of her walte light in the bow, her red 
still showiug stroug, and, as the white had previously beeu strong, he judged 
she had veered to the east. His knowledge of light was not suflicieut, he sald, 
to enable hlm to tell how the dimiulshing of the whlte showed that she had 
turned away from the yacht; but he and Rudd both testify that the capta in 
suggested that the ve.ssel was a lighter bound for the brewery dock at Dobbs 
Ferry. Hanlgan states that the captaln sald, 'I will give her a blast any- 
Way,' that the blast was given, and the ship then 'turned round and opened 
her green on to us.' Rudd also testifies to the yaeht's signal before the ship's 
turn to the west, and says that It was one whlstle, was clear and distinct, and 
should hâve been heard aboard the shiii. Rudd's attention being called to the 
fact that at a coroner's inquest he testifled that the ship was only half a mile 
away when the yacht gave this signal, he sald that he would abide by that tes- 
timony ; the facts belng fresher in his memory at that tlnie. Hanlgan Is 
positive that this signal was not given after the shlp's green light became 
visible, and also says that he Is under the Impression that later the captaln 
pulled the whlstle cord agaln ; but elsewhere he says that he does not re- 
member about this. Further testifylng as to the ship's change of lights, Rudd 
says that after her red had been visible for a period which he variously states 
as a few seconds 'and a minute or so, and when she was half or three-quarters 
of a mile away, the white became stronger and stronger, and then he saw the 
green as well as the whlte; and he also refers to the red as dlsappearing, and 
the green becomlng very prominent, when she was about three-qunrters of a 
mile away. Hanlgan says that the ship 'threw a slant,' and showed her green 
when 150 or 200 yards away, that she was then eomlng for them half the dis- 
tance from the center of the river to the east bank, that the white came out 
full again, that ail three lights were 'good and bright,' that she was then 
possibly three-quarters of a mile away, further down the river, to the south- 
east of the yacht, wlth her stem headed for the yaeht's beam, and that he 
continued to see ail three lights up to the time of the collision. Rudd sa.vs 
that she seemed to be eomlng towanls them fast, and when her green had been 
visible not over 2 minutes, or 3 to .5 minutes, she biew two wlilsties, boing then 
one-quarter of a mile away, 'right npon' them, heading for their port slde. Subse- 
quently he said that this estiuiate of distance was a mistake, and it should 
bave been 150 or 200 fcet. He also states that tins was the first signal the 
slilp gave, and that on receiving it their captaln seizcd the cord, ga^-e alarms, 
and rang to reverse, that the alarms continued until the yacht sank, and that 
the order to reverse was obeyed at once. He further says that when the 
ahii'ms were given the ship was 100 or 200 feet awa,y, but It was hard to judge 
lu the exeitement. He states that he is under the impression, lias a falut rec- 
ullection, that the captain repealed his single blast 30 or 45 seconds before he 
gave the alarms and the bell to reverse, was sure lie did, but he himself rau 
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out of the pilot hoiise to tlie cabin deck as soon as he heard the two blast«, 
and then the shlp was 'rigbt iipon' them. He further says that tbe ship struek 
the yacht aft of amidships, turned her sidevvays, •almost turtlc' pnslied her 
over, eut ber neaiiy lu two, and he was thrown iuto the water, tnat when 
struek the yacht was lieaded dov,"n river, and tbut the ship came iiito ber at au 
angle of about 45 degrees. Ilanifîiin, also. testifies to tbe two blasts from the 
sbij) after sbe bad mado tbe cbauge of course to tbe west. and tins, he says, 
was her only signal, aud was jriveu when sbe was 100 or 200 yards away. He 
States that the captain rang beJls to tbe ensiueer. but be did not know wbat 
tbey meaut. The yacht 'was sliivering,' however, aiid froni that he inferred 
she was backlng. The captain 'threw tbe v.iieel arouud, and .iust at tbiit 
moment the steamer got right on us, aud I left tbe pllot bouse, and our whlstle 
was blowing, and 1 got up ou top of tbe pilothouse. trying to get the hoat 
loose, and before I bad a hand on the hoat I was in tbe water. * * * She 
kept shoving us against tbe tide, and sbe kept turning towards her. * * * 
In tbe englue room It looked to me as If the wbole tbing was on tire just in 
one flash. As soon as sbe hit the water it was just a flash.' 

"Rudd, as well as Hanigan, refers to two scbooners ; but bis testimony con- 
cerning' them Is not very clear. He states that both were bound up, and one, 
which was 'way down the river,' in towards the west shore, passed between 
the ship and tbat shore, was about three-quarters of a mile from the yacht 
w'hen the shlp was first sighted, and was just passlng the ship when he saw 
the latter's lights change. She was just a little ou the yacht's port bow; ber 
course belng between the ship's and the yacht's. The other schooner, Rudd 
says, was also 'way down the river' on tbe east side, about 10 minutes before 
tbe collision, and when the shlp was sighted was 'dead ahead' of the yacht, 
about a mile below and about abreast of the shlp, going towards the east shore. 
He could not see her lights. Sbe bad passed the yacht when tbe latter gave 
her flrst whlstle, was on the west side about mid-stream when tbe ship's two 
whistles were glven, was a little below the ship when the latter changed her 
course, and at that time she and the ship had already passed each other. He 
further says that the schooner which tbe yacht passed was about abreast of 
the yacht when the shlp vi-as sighted, and bis impression is that she drove the 
ship over towards the east shore, and that was why the ship altered her 
course and came out towards mid-river when she bad passed. 

'•Rudd stated that the place of collision was about a quarter of a mile west 
of mid-stream, but subsei)uently sald that he was not sure of this, although 
it was, west of mid-stream. Hanigan judges tbat tbe collision was about 150 
yards west of mid-stream. but says tbat when tbe yacht was ralsed she was 
picked up still further west, which he accounts for by her being carried along 
by the ship. 

"According to the ship's testimony, Toresen, the chlef oHicer, was on the 
bridge wlth Nelson when tbe collision took place, and both had been there 
from the time they left New York at about 6:30 that eveiilng, except that 
Toresen had gone below at about a quarter before 8 to get bis supper ; but he 
s'ays tbat he merely bad a cup of tea, and his absence lasted only about flve 
minutes. It was also tcstifled that Andersen, an experienced seaman, was at 
tbe wheel from 8 o'clock until the collision, and Hernsen, deck boy, a youth 
of 16, was lookout. The latter had jolned the ship 4% months before, but 
prior to tbat bad spend 5 months on a tralnlng shlp. He states tbat it was 
he who set the side lights at 10 minutes past 8, that he looked at tbe clock 
at that time, and immediately afterwards went on lookout, at aijout 8:15; that 
at the time of tbe collision he had been on duty about half an hour. Mlkelsen, 
the chlef englneer, says tbat be went ofC duty at 8 o'clock, and from tbat time 
until the collision was sitting on tbe saloon skyligbt, forvvard of the bridge, 
on the starboard side. 

"Nelson testifles that, when the yacht was flrst sighted, there was sufflcient 
llght to see the outlines of bouses on the shores, and both he and Toresen say 
that they were then a little below Dobbs Ferry, and their course N. % È. 
Toresen says tbat they had maintalned tbis course for about 2 miles. Nelson. 
Toresen, Andersen, and Jlikelsen «11 state that they were about one-fourth of 
the way across from the east shore, and, according to Nejson, they were going 
half speed, which be says was about éVs knots. There is a llght ofif Tarrj- 
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town, 4 miles above Dobbs Ferry, referred to In the testimony as Kingsland 
Point Liglit, and Nelson says tliat it bore % point, and Andersen % of a 
point, on the starboard bow, and they were steering for it. Nelson testifies : 
'The man on the lookout said, "A light! A white light, and a red light"— no, 
"a white light and green light," at least, "on the starboard bow." And the 
red light glittered, he said. That was the mate. I said, "What did he say?" 
He said, "Ile .«lays the red light flickered." ' Nelson further says that this red 
light Was Kingsland Light flashing eut; but this is contrary 'to the answers, 
and to the testimony, of other \\'itnesses for the ship. Nelson states that he 
saw 'a green light and a iittle masthead light. no ways off, because she w;is 
sklmmlng right down close on us,' bearing 1% or 2 points on the starboard 
bow, 1 or 11/2 miles away, and between y^ and 1/2 a mile insliore of the ship. 
Hernsen testifies that, wliile he could not state the diistanee at which he flrst 
saw the yacht, she sliowini a white light a Iittle ou the starboard bow, whîeh he 
reported as 'a bright light right ahead on the starboard bow.' One or two min- 
utes later, the ship beiug then about three-eighths of the way from the New 
York shore, he saw both side lights, the green brighter than the red, bearing a 
llttle on the starboard bow, and he reported 'green and red light forward.' The 
red then gradually disappeare<l, the green only being visible, aud bearing one 
Ijoint on the starboard bow. Toresen states that he saw a brigUt headlight 2 
or 3 miles away, bearing a Iittle on the starboard bow, and Hernsen reported 
it ahead, that tl>e vessel was ail lighted up. and for that reason he took her to 
be a yacht; but Hernsen says that he could not make out what kind of ves- 
«el she was until she was atwut 600 feet away. Toresen states that Nelson 
used the glasses, and after a while he, also, used them, and saw the green 
light and a giiramer of red for a second or two, and Hernsen again reported, 
but he could not state what the report was. The decli log of the ship reads : 
'At 8:15 we observed a small steamer under way, it headed risht on \is, so we 
could see both side lights; immedlately afterwards we could see the green 
light fuU and Just a llttle shimmer of the red light' 

"Nelson testilies that, when he saw the lights he describes, there was a 
schooner on his port bow, twuud up, which had been with them ail the way 
trom New York, and was then not more than one-fourth of a mile away. abont 
as far up the river as the yacht, peihaps not quite so far ; that this schooner 
was iiauling to tlie eastward across the ship's bow, to clear a tow coming down 
on the westerly side of the ship; that this brought the schooner right ahead. 
and he atarboarded a Iittle to go astern of her if he got up to her, began to 
do that "wlien sl>e got getting across her bow" ; that this schooner had been 
wlng-and-wing until she thus haiiled across. and then her foresail went over 
to her port side. He also says that the schooner's change of course could not 
interfère with the yaoht's navigation, because tlie yacht was too far to the 
eastward ; that he did not pay mueh attention to the westerly side of the river, 
because it was ail fonl with vessel bound up and down; that thcre were also 
boats quite a Iittle distance aliead, coming down. Toresen and Hernsen also 
testify to the présence of other vessels in the viclnity. Toresen says that, 
when the yacht was sighted, a llttle schooner, presumably the same referred 
to by Nelson, was pretty close on their port bow, going up wing-and-wiiig, and 
that there was another Iittle schooner, coming out from Kingsland Light on 
the port tack, headed for the west shore, showing a red light a llttle on their 
port Iww, not making 8i)eed, but pretty nearly still, about 1^/^ miles away, not 
as far up the river as tlie yacht. At another time he says that he flrst saw 
the schooner with the red liglit after seeing the yacht, and she was then about 
a mile away; again, that he saw her light and the yacht's lights at the same 
tlme. Hernsen also refers to this schooner, and he, also, says that she was on 
their port side, on the port tack, but further up than the yacht, and he did 
not notice any lights on her. He mentions a third schooner, coming down and 
showing her red, bearing one point on their port bow, and sighted by him 
before he eaw the yacht. He says that there were no other vessels there, but 
when he was settSng the lights at 8 :10 they passed a tow. 

"Although Toresen and Andersen say that there was nothing to starboard, 
Nelson testifles that, because it was impossible for him to keep Inshore of the 
yacht, he blew two whistles; the yacht being then about a mile away. He re- 
■ceJved no answer, and 'walked across the roof to see how things were there;' 
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the sUip's wlieel beini; steady. Ile then blew hvo wliistlea asain; tlie yacht 
bein.L; betweeu oue-quarter and one-lialf a mile away, nbout four poi]it,s on the 
stai'board bow, bearius northeast, aud the schooner undei- the shlp's bow. He 
also slowed the s^hip, 'because I couldii't run over the vessel underneatîi our 
bow.' lie says that he used his glasses, saw nothiiig but the yacht's greeu 
and white, aud 'a lot of lights ail over her' ; and uncler hls orders the wheel- 
nnin starboarded a little. At the inquest he tewtified that ne starboarded a 
little after givlng his first tVA'o whistles, that lie tlien kept steady on his courses 
except that he starboarded as the case required up to the tnne of the colli- 
sion, and he was going half speed when he gave his second two whistles. 

"Toresen, In deseribing what was doue after sighting the yacht, says that 
by order of Nelson he gave two whistles to her ; she being then about 1 or 
1^/2 miles away, % or % of a point on the starboard bow, and showing green 
and white, but no red. The wheel was starboarded a little, by order of 
Nelson but after the shlp had gone to port about % point her wheel was 
steadied. ïoresen says that tlie ship was prevented from going much to 
port by the présence of the wiuged schooner, whlch was being overhauled by 
the ship; and that vi'hen the signal was given the red llght of the crossing 
schooner he described was on their port bow, and the wlnged schooner was 
about one-half a mile ahead, about 2 points on the port bow. He also testifies 
that no answer to the ship's signal was given by the yacht, and soon after 
when the two vessels were about one-quarter of a mile from each other, still 
showing greeu to green, Nelson remarked that he guessed the other vessel did 
not hear the signal. Then, by Nelson's order, the 2 blasts were repeated. 
Hernsen and Mikelsen also testify to 2 whistles twice from the shlp, but An- 
dersen eould remember only one such signal, and says that when this was giv- 
en he was ordered by Nelson and Toresen to starboard as much as the green 
light of the yacht 'was clear on the starboard side,' which at that time was 
about % of a point. He could see the bright white light and the green a good 
mile away, pretty near ahead, about Vi of a point to the starboard. Mikel- 
sen says that on hearing the ship's flrst signal of 2 blasrs he looked up 
and saw bright and green forward. a good way ofC, bearing about 1 point 
on the starboard bow, and could see no other light on the yacht ; but, be- 
cause his eyes were not good at ni'Jht, he could not see how far away she 
was. He watched her from that time on, looîdng over the starboard side, 
for 6 or 7 minutes, and saw the rod at no time until she made the sheer 
which he and the other witiies'-es on the ship tes-'tify to. He hcard ealls 
from the lookout, but did not notice what they were. Ile judpes that the 
yacht was about a quarter of a mile furt'ior up river than the ship when 
the second sisnial of 2 hla'-ts was triveu ; t'ie yacht's green light and head- 
light then bearhig on their star) oard bow. 

"In deseribing the collision, Nelson says that the shore makes out along 
there, and, as the yacht came str:iiï;ht down on her course, she drew a little 
nearer to the shiri sToira- ]jke a race horfe. 10 or 12 knots ; that when she 
was at a distance w'^ich he at oT'e time c-timates as be^woen ."00 and fi''K» 
feet, and at another time as the length of the shlp (235feet) or a little more, 
and IV-i or 2 points abeam of the ship, 'just forward of the beam from 
amidshrps,' and while the ship was going slow, 1% or 2 knots, the yacht 
Must flickered around' towards the ship, then 'turred a little again to star- 
board, and then ail at once he just made a flash for to cross our l)ow. And 
of course I went "toot, toot. toot." Then I reversed the engines full speetl 
astern, and blew three blasts that my englues were going astern. * * • 
Just before he fetched up against our stem there was something went 
"puffi" '■ — the yacht being then not 4 feet ofï. He states that this was the 
first Sound that came from her, and at this time he noticed a man and a 
woman standing right forward of the pilot house. Hernsen says that he, 
also, saw a man and a woman ; But they were on the after dcck. The wo- 
man seemed excited and caught hold of the man, aud the man took hold 
of the rigging. Nelson states that after being struek the yacht ran 1% or 2 
lengths to the westward, and gradually went down. He also says that tht 
ship had stopped her headway at the time of the collision, and that immedi- 
ately after it she anchored. At the inquest, he said that when she began 
to sheer the yacht was nearly abreast of his stem, just a little forward 
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of It, and between 300 and 400 feet to starboard. Toresen testifieg that 
wben the yacht was pretty nearly abreast o£ the ship, perhaps 100 feet 
l'urtlier up river, about 7 points on tlie starboard bow, and about the shlp's 
length away, she suddenly turned and tried to cross the shlp's bow, but 
the distance was too short. Ile 'heard a little sharp whistle,' wheu she 
was coming over, her light ch^nged, and he saw the red. She 'turned around 
like a cup,' and Nelson ran to the telegraph, rang to stop, and for full speed 
astern, ordered the wheel hard aport, and alarms to be blown, but the ship 
strucli the yacht on the port side, about amidships. He says that he did 
uot think there was danger of collision until the yacht took her sudden turn. 
Hernsen, Andersen, and Jlikelsen say tliey heard no signal from the yacht. 
aud they place the vessels in the same relative positions as Toresen wlien 
the alleged sheer was taken, giving the same distances, except that Hernsen 
says that the yacht was about a quarter of a ship's length further up the 
river than the ship, which would be about GO feet, and Mikelsen about a 
ship's length further up. Andersen states that he, also, saw no change in 
the yacht's llghts until she took the sheer; the pilot and the chief offleer 
ordered hini to lay his helm hard aport, and he put it as far over as he 
could, but did not get it hard over before the collision. Mikelsen says that 
he heard the bells to the englues and ran to the engine room, and when 
he got there he found the indicator standing at full speed and the engines 
reversing full speed. 

"Toresen testifles that both the schooners he referred to were further up 
the river than the ship at the time of the collision, the winged schooner 
about the ship's length ahead, he says at one time, and, at another, two 
or three lengths, bearing about six j)oints on their port bow. The other 
schooner he nientioned had passed their bow and crossed under the stern 
of the winged schooner, and was pretty near abreast of the ship, about .50 
feet ofC. Hernsen says that at the time of the collision the two schooners 
he mentioned were on the ship's port side, a couple of lengths ofC. Ander- 
sen says that there was a schooner on the port side, far away. 

"Two young ladies. Miss Mosher and Miss Shand, passengers on the ship, 
were sitting in front of the skyllght under the bridge, and state that from 
this position they could see on both sides. Altliough she had previously 
seen the yacht, Miss Mosher says that her attention was not called partic- 
ularly to her until the ship gave a signal which she said she could not de- 
scribe more definitely than to state that it was more than one blast ; that 
from that time on she Ivopt her eyes on the yacht, which she describes as 
racing straight down on a line to the ship's right, quite close to the ship, 
not changing at ail, showing a bright masthead light and lights ail over 
her; and that she could not remember about the colored lights. Miss Shand 
also says that the yacht was to the right, quite far away, coming very 
quickly, showing her masthead and green lights, and feeing otherwise brightly 
lighted. She says that she, also, watched the yacht from that time on, and 
heard three sets of signais from the ship, the flrst two being more tlian 
one blast, but how many she could not state; that the ship seemed to turn 
to the left to make more room for the yacht, and just before the last signal 
there was an order from the pilot, and the ship kept going towards the 
left. Miss Mosher testifles: That a second signal was given by the ship, 
like the first She heard an order from the pilot. The ship seemed to 
head over towards the left-hand shore, and she noticed that the yacht was 
not going to get ont of their road, but seemed to be drawing doser. That, 
just as the yacht got up close to the ship, she went straight aeross their 
bow, the ship gave some little quick toots, and tlie pilot called out to the 
yacht to get out of the way or she would be run down, and ordered full 
speed astern on the ship. That she herself ran to the bow on the left side, 
and could see that the yacht did not get past at ail, but when strnck went 
riglit down bow first, and did not come to the surface again. Miss Shand 
says that when almost abreast of the ship's bow, not more than one of her 
own lengths away, the yacht turned very quiekly to cross in front, and 
Btru€k the ship just as slie had gotten nbout half way aeross. Neither of 
thèse witnesses saw any other %'essels there. 
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"The testimony from those aboard the ship that the yacht gave no passing 
signal whatever is contradieted by Bystrom, a résident of Dobbs Ferry, 
who was called as a wltness for the shlp. Hls house Is on the bluff over- 
looking the river, and ba says that it stands about 100 feet above the rail- 
road, and 300 feet back from the river; that the trees in front hâve been 
cleared away for a spaee of 300 or 400 feet, and this gives an open vlew 
up and down the river for a much greater distance. He testlfles that he 
saw the collision from hls plazza, and describes the night as cloudy, but 
moonllght, and says that he could see over to the opposite shorc; that the 
trees are very thlck on both sldes of the opening, but through those on the 
upper slde he saw a red llght going south, very close to the Une of the 
terrace and about 200 feet off shore, and later, through the trees on the 
lower slde, savs' a green llght about 100 feet further out in the river; that 
when the vessels were at a distance from each other which he estimâtes 
as about 400 feet, not more than a minute or two before the collision, the 
deseending vessel gave a shrill whlstle of one blast, which he llkened to 
that of an auto boat, and this was foUowed by a signal from the other. 
On the référence he testified that the sliip's signal was more than one blast; 
he could not say how many. At the coroner's inquest, held shortly after 
the collision, he said that the vessels were about heading for each other, 
that not only was he positive that he heard the yacht blow her signal flrst, 
but there was no question In hls mind that the shlp's signal, whicb he then 
said came a few seconds after the yachts, was two blasts, and that the 
green llght did not move as far as he could see, was in the same pusitiou 
as long as he followed it, was steering the same course exactly. If the posi- 
tive testimony of Rudd and Hanigan that the yacht gave one whlstle before 
there was danger of collision is credited, this testimony would eonflrm 
Rudd's that a second signal of one blast was given by the yacht. Although 
Keison says on the référence that the yacht was from one-quarter to one- 
half a mile away when he gave bis second signal, at tlie inquest he testi- 
fied that the ship was then a little above Dobbs Ferry. This would be about 
the place of collision, and Indicates that he gave the signal whcm the ves- 
sels were almost together, confirming not only lîystrom's, but Rudd's, testi- 
mony th'at the shlp was 'right upon them,' aud Uaiiigan's, that she vi'as 100 
or 200 yards away, when she gave two whistles. Bystrom further testifies 
that when the red came Into vlew he saw that it was ou a yacht, that both 
vessels appeared to hold their course until about 100 feet a])art. and then 
the red and ail the cabin lights of the yacht suddenly dlsappeared, the ship 
struek her about the middle with a tremeudous crash, the red llght came 
out astern of the ship as the latter moved forward. and then suddeiily dis- 
appeared. Before the corouer he testllled that 'the little boat must bave 
been some on the land slde, but that couldn't be seen from where I sat' 
He further says that before the collision the yacht was going the faster, 
the steamer so slowly that he at flrst thonght she was a tow, that nelther 
vessel changed her speed, and that ail the incidents he describes occurred 
wlthin a space of 500 feet. But bis estimâtes of distance are of doubtful 
value. He says the river Is almost two ndles across, and admits that because 
he viewed the occurrence from a position above the river, and back some dis- 
tance from it, hls estimâtes may be at fault; but lie states that the sblj) 
was surprisingly close to the shore ; vessels of her slze usually going fur- 
ther out. 

"Nelson's testimony that the ship was below Dobbs Ferry when he first 
saw and slgnaled the yacht, and the yacht from 1 to 1% miles away, would 
indlcate, if accepted, that the yacht was not going at any such relative 
speed as he and the other witnessps for the ship represent, since to reach 
the place of collision the ship must hâve traveled about as far as the yacht, 
ïhls exaggeration of the yacht's speed is aceentuated by Xclson's testimony 
at the Inquest that the collision took place 15 or 20 minutes after the first 
signal he claims to bave given her, and by the entry in the deck log that 
the yacht was slghted at 8:15, when the entry is consldered In connection 
with the fact that the collision took place at 8:30. But it is improbable 
that any such period Intervened. Mikelsen testitied that as far as he knew 
the ship was going fuU speed ahead at the time the yacht made the alleged 
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slieer; and tliat entries in the ei)j?ine log iiidicate the same tliing. Toresen 
says that be could iiot be certain, but juciges tliat they were going full 
speed up to the time of the yaeht's sheer, and full speed was between 8 
and 9 knots; that, except when they slowed for the other vessels, they 
went up the river at fuU speed, but because of the bead tide they were not 
soing between 8 and 9 knots. At the time of the collision, however, there 
was not sufflcient tide to hâve a eousiderable effect on the ship's headway. 
I find therefore, that the yacht was not proceeding at excessive speed, that 
her speed did not exceed that of the ship, that the ship was not going half 
speed elther at the time Nelson says the yacht was sighted and he gave 
the first whistles, or when he says he gave the second 2 whistles, and that 
he did not slow after giviiig the second 2 whistles, as he testifies, but that 
full speed was maintained until the naoment of collision. 

"If the ship had been an American vessel, the eniployment of Nelson to 
navigate her on the Hudson river would hâve been uulawful under section 
4438 of the Revised Statutes (U. S. Comp. St. 1901, p. 30H4). It bas beeu 
held that the fact that one of two colliding vessels is navigated by an un- 
llcensed man, in violation of this statute, should be regarded as an impor- 
tant circumstance in determining which vessel is at fault when there is a 
conflict of testimony. The .lohn F. Toile (C. C.) 12 Fed. 444; The Robert 
Jenkins (D. C.) 22 Fed. 797; The Eagle Wing (D. C.) 135 Fed. 828; The 
Henry O. Barrett, 161 Fed. 481, 88 0. C. A. 423. In The Eagle Wing, the 
court held that there is a presumptlon that this circumstance caused or 
contrlbuted to the collision, and the vessel so navigated has the burden of 
proving that It could not hâve done so. That Nelson's navigation excited 
sdme appréhension on the part of Toresen, the chief officer, is apparent 
from the latter's testimony. Ile testifled at the Inquest, according to the 
sténographie report, that at about 8:15 he saw a little bright llght rlght 
ahead. 'a little aport from the starboard bow, and when he eomes on I see 
a red light and green light, and so I tell the pilot to keep oflf a little, red 
llght forward and a white light.' Although Toresen dénies that he so tes- 
tifled at the inquest, he testifled on the référence that when he flrst saw 
the yacht, he suggested to Nelson to give a signal; that Nelson did noi 
adopt the suggestion, said, 'Oh, he is ail rlght,' went over to the pbrt side 
of the bridge and back before giving the order for two whistles; that a 
little whlle after this signal had been given, 5 or 6 minutes before the col- 
lision, he said to Nelson, 'That fellow is coming green,' and Nelson an- 
swered 'Yes, that is ail rlght' ; that Toresen saw they would 'pass him 
close,' and suggested to take the ship over a little, by which he says he 
meant to port side, a starboard wheel; that Nelson said, 'No, he is ail rlght.' 
and went to the port side of the bridge agaln, and then said, 'Tell theni to go 
«starboard a little' ; and that no other order was given to starboard. Accord- 
ing to tliis, the first signal of two whistles was given when the vess«]s were 
meeting end on, or nenrly so, and the wheel was not starboarded until the sig- 
nal was repeated, when they were at a distance which Nelson estimâtes as be- 
tween ore-quarter and one-half a mile, and Toresen one-quarter of a mile, with 
the yacht arproachirg at a speed of 10 or 12 miles, as they assert. And if the 
courses of the ves.'^els were so close together that the yacht could suddenly 
whip across the other's bow in the manner asserted, it would seem that 
the vessels must hâve coutinued end on, or nearly so, notwithstanding the 
ship's ciaim that green was opposed to green. Although the testimony of 
Nelson, Toresen, Mikelsen, and Hernsen that the red had beeu shut ont and 
did not appear again until thé sheer was made is corroborated by Miss 
Shand so far as she testlfles that she saw the green after her attention was 
drawn to the yacht, she does not state that the red was not visible at any 
time, but does say that the yacht was not more than one of her own lengths 
away when she sheered. It that was so, it would seem that the red must 
hâve been visible as the yacht approached. Miss Mosher says that both be- 
fore and after the ship's second signal she thought that if the yacht did not 
get ont of their way she would hit them, would skim past, but strlite the 
ship about the middle of the latter's rlght side, and that her course was 
so close that it seemed as if a person could almost hâve touched her from 
ttie ship's bow. Nelson says that the vessels would hâve passed 1^ lengths 
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dear of each other if the yacht 'hadn't floppecl around.' This Is only about, 
350 feet. 

"Under thèse cireunistances, whatever the fanlts of the yacht may 
hâve been, the ship's testimouy indieates fault ou her part iii failiiig to go 
to the right and pass on the yacht's port side, there bemg no assent froiu 
the yacht to a departure from the rule; y et she went ahead at fuU speed 
even after giving her second signal of 2 blnsts. starboardmg her lielm with 
each signal, accordlng to Nelson. But whether the vessels weve or were 
not end on, or nearly so, the ship was at fault on her own testimony lor 
violating rule 3 of article 25, which directs that 'if when steam vessels are 
approaching each other, either vessel fails to understand the course or in- 
tention of the other, from any cause, tlie vessel so in doubt shall immedi- 
ately signify the same by giving several short and rapid blasts. not less 
than four, of the steam whistle' ; and she was also at l'auit l'or violating 
the inspectors' rule whlch provides that If, in the situation «juoted from the 
statute, the vessels bave approached within half a mile of each other, 'both 
shall be Immediately slowed to a speed barely sufficient for steerageway 
antil the proper signais are given, answered and understood, or until the 
vessels hâve passed each other.' 

"It is a perplexing proWem to détermine the facts of this collision from the 
tvs'O utterly discordant and irreconeilable accounts referred to above; but, if 
the place of collision be ascertalned, we hâve a circunistance which should be 
décisive of other questions as to which there is a sharp conflict. Althougli 
Toresen testities that the collision took place a quarter of a mile, or a little 
more, from the east shore, and Andersen a .good quarter of a mile from that 
shore, Andersen himself, on his cross-examinatiou, when asked whether the 
ship's wheeV was shifted first one way and then another to hold his course, 
said, 'She went pretty steady because she was in the ;niddle of the stream.' 
If the plac« of collision was in fact in or near mid-stream, and the yacht, 
when flrst slghted, was close in to the east shore, between a quarter ard a half 
a mile inside of the ship, as Nelson allèges, she must hâve traveled diagonally 
across the river to reach the place of collision, and displayed her red light cou- 
tlnuously to the ship. Nor could she hâve been any such distance to the east 
of the ship imless tlie ship was lu or near mid-stream, or the yacht high and 
dry on the land. Miss Mosher testifles that it appeared to her that they were 
nearer to the east shore than to the west, both before the collision and when 
they weighed anchor later lu the evening ; but Miss Shand thought that they 
were going up near the middle of the river, as she says they had been dolng 
ail the way from New York. Miss Mosher said that ai flrst the yacht seemed 
to be coming straight. and then volunteered a stateuie"t which raises a donht 
as to the accuraey of her recolleetion or observation that the yacht was to the 
starboard of the ship. She said that, at the tlme the yacht seemed to draw 
towards the ship, 'it may hâve been because we moved over to the left a little 
after I thought we shifted.' Unless the yacht was on the shin's port haud. 
showing red, it is difflcult to see how this movement of the ship could hâve 
broiight the courses of the vessels doser together. The testimony of Hanigun 
and Rudd that the yacht was not traveling on the east side is corroborate<l by 
Tom Dumont. a cousin of libelant Dumont and master of a tug. He knew 
the yacht, and testifles that, when he was coming down the river with his tug 
and a tow of barges late in the afternoon of the day of the collision, the yacht 
overtook and passed him on his starboard hand, ofC Ilook Jlountaiu, between 
Rockland Lake and Tarrytown lights, and tlmt at that timethe tug was a little 
east of mid-chaiinel, and the yacht very nearly in mld-river. going about H 
miles an hour. According to this, the yacht was thon well on the westerly 
side of the deep-water channel ; and the place where they passed is about 7 
miles above the i)lace of collision. Cochran. captain of the wrecking vessel 
Champion, which went to the scène two or three diys after the collision, tes- 
tifles that when he found the yacht she lay west of mid-stream from shore to 
shore, opposite the brewery dock, at a deiith of alout 50 feet at high v»ater. 
according to bis judgment, and this depth is eonflrmed by a diver who took 
soundings. The rise of the tide there is from 4V2 to 5 feet, and the chart 
soundings show a low-water depth of 4.ô feet opposite the brewery dock, a little 
west of the middle of the deep-water chaimel. He says he took ranges, and, 
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after making fast to the wreck, the flood tkle, which sets In towards tbe east 
shore, slilfted the wreck up tlie river aboot one-fourth of a mile, and earried 
it in so as to rednce the distance from the east sliore about one-tliird. Christie, 
captain of the wrec-king boat lielianee, wliieli relieved the Champion and 
raised the wreclj and toolc it ashore, says that wlien be took hold it lay sonie- 
where near the niiddle of tlie river, favorlng the east sliore sliglitly, that in 
getting it up it moved 400 or 500 feet further in towards the east shore, and 
that the Une he then ran to the shore was 1,500 to 2,000 feet long; the diver 
already referred to says 1,800 to 2,000 feet. Another diver, who went dowii 
•to the wreck tlie day after it was located, judges that it lay about uiid-chun- 
nel. The ship's testimony is that she anchored in 6 fathoms, immedlately after 
striking the yacht. ïhis depth of water would be on the westerly side of 
the ehannel. 

"I do not accept the ship's aecount of the collision, but regard It as incon- 
sistent, contradictory, and improbable, and flnd that the collision took i)lace on 
the westerly side of the deep-water ehannel, which extends from a little west 
of mid-stream to the easterly shore, or close thereto; and I aiso flnd that, al- 
though the yacht was not as far in towards the west shore as Hanigan and 
Kudd estimate, she was on the port hand of the ship coming straight down 
on the westerly side of the ehannel and showing lier red light to the ship; that 
she eontinued on this course uutil danger of collision became imminent; that 
the ship, showing her red light to the yacht, was well in on the east side of 
the river when sighted by the yacht, and then worked over to the west side of 
the ehannel and ran the yacht down. As appears in the above abstract of 
the testimony, Nelson testifles on the référence that they starboarded when the 
second signal of two whistles was glven by the ship, and on the inquest that 
they also starboarded when the first signal was given, and then 'kept steady 
except starboarding as the case required' up to the time of collision, and that 
they also starboarded to go astern of the schooner which had been wing-and- 
wing, but which changed her course to the east and was crossing the ship's 
bow and being overtaken by the ship. This last change of helm was made 
after the ship's second signai, Nelson states, although he adds that he 'could 
not say just how that worked.' I also flnd that the yacht twice gave a signal 
of one whistle to the ship, the first signal at or about the time stated by Hani- 
gan, before there was any danger of coUifion, and the second after the schooner 
had crossed the ship's bow, and when the ship was 500 or 600 feet away, had 
suddenly opened up her green light, and was headed for the yacht ; that the 
yacht ported on giving her second signal; that the ship answered this second 
signal of the yacht with two blasts ; and that the yacht immedlately gave dan- 
ger signais and reversed. It may be, as libelants' counsel suggests, that the 
small yacht was not seen until the ship had gone ont to mid-stream to keep 
clear of the various sailing vessels which, as hereinbefore shown, her crevv 
testify were ahead, and then, in a, moment of Indécision and alarm, her helm 
was starboarded instead of being ported. It will be seen by référence to the 
testimony of Nelson, set forth above, that, although he testifles that the yacht 
was from 1 to 1% miles away when he sighted and flrst signaled her, he at 
one time states in effect that she was about one-quarter of a mile away. Miss 
Mosher says that the interval between the ship's first signal and the collision 
was about 3 minutes; and Miss Shand, as appears above, testifles that just be- 
fore the ship's second signal Nelson gave an order, and the ship kept going to 
the left. But whether the suggestion made by libelants' counsel is or is not 
well founded, I flnd that, the vessels being red to red, the ship, if she 
actually gave two signais of two blasts each to the yacht, was at fault (1) 
for attempting to pass to the left under a tvvo-blast signal without haviug ob- 
tained the assent of the yacht, (2) for not keeplng to her ovvn starboard side 
of tbe ehannel, (3) for not sounding alarm signais, but keeplng on at fuU 
speed and repeating her two blasts when her first signal was not answered, 
(4) for crossing the one-blast signal of the yacht, (5) for not stopping and 
reversing when danger of collision sliould hâve been obvions, and (0) for not 
maintaining a compétent and sufllcient lookout. Because of his youth and 
limited expérience, I do not consider that Hernsen was a compétent lookout. 

"Most of the allégations of fault which the answers make against the yacht 
hâve been disposed of adversely to the ship, such as the charge of intoxication 
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on the part of the crew, of excessive speed, of proceedin;,' down ou the wroiig 
slde of the river, of portiiig tlie helm to head across the course of the ship 
when on the shlp's starboard bow. and of not stoppins and i-eversing prior to 
the collision. Other charges are that the yacht was not propcrly niiuined and 
equipped, did not maintain a good and snlticient lookout, and did not respond 
to the two-blast signais of tlie ship. As to the first tu-o of tUesc eliargcs, tlie 
men engaged, in navigating the yacht were sufficient for the pnrj)ose. and, al- 
though Rudd and Hanigan hicked expérience ou steam vessels, tliis contrili- 
uted in no respect to the collision under the faets found al'ovc. Tlie cajitaiu 
himself, and Hanigan. the lookont, sighted the ship when she was a long dis- 
tance away, and watched her np to the time of tlie collision. The yacht was 
a small vessel, and Ilanigan's position by the pilot house was but a short dis- 
tance froui the bow. As to the clnir.ge that the yacht did notanswerthe sliip's 
signais, she did aiiswer the second by blowlng alarms and reversing, and this 
was proper vuider the circuiustauces; and, If tlie first was glven, it was when 
the vessels were about a mile apart, according to the ship's claim. Llbelants 
argua that, assumiug the signal was given, it is probable that it was over- 
lapped by the yacht's first signal. The Victory, 1G8 TJ. S. 410, 18 Sup. Ct. 149, 
42 L. Ed. 519. But whether that was so or not, the signal being given when 
the vessels were a mile apart and vi'hen there was apparently no danger of 
collision, the yacht would hâve been .iustifled in disregarding it and presuming 
that the ship would comply with the rules, even if she had heard it. The 
Victory, supra. On the tacts as I hâve found them, the fault of the ship was 
so conspieuous that proof of fault on the part of the yacht should be clear and 
convincing to make a case of mutual fault, and ail doubts as to the manage- 
rneut of the yacht or her contributory négligence should be resolved in her 
favor. The Victory, and cases there cited, page 423 of 108 U. S., 18 Sup. Cr. 
149, 42 L. Ed. 519. 

"Damages. 

"1. The yacht was a wooden vessel, and had been last inspected June 26, 
1905, when a certiflcate was issued by the steamboat inspectors at New Haven, 
perinitting her to navigate Long Island Sound, the bay and harbor of New 
York, and tributary waters. Her license of July (!, 1905, issued at New York, 
gives her dimensions as 44 feet length, 10.7 feet breadth, and 5.2 feet depth, 
and her tonnage is stated to be 13 gross, 8 net. The license also shows that 
she was built at Middletown, Conn., in 1S89. Her owner testified that she had 
always passed inspection slnce he bought her in 1899, wlien he traded an 
alcovapor launch for her and paid §1,000 in addition. He said that he had 
paid $1,400 for the launch when it was about six mouths old, had run it two 
seasons, and valued it at ?1,300 at the time he bought the yacht. Ile testifled 
to quite extensive repairs, renewals, and altérations to the yacht after his pur- 
chase and additions made to her equipment, including the overhauling of her 
machinery at an expense of $1,000 ; and he stated that when he had conii:)leted 
this work she had cost him about $5.000. He produced many bills for work 
done to her, covering the period of his ownership, and said that her condition 
was iirst class, and in his judginent she was worth $4,000 at the time of the 
collision. In his charter to Rudd, the latter was given an option to purchase 
at .ç.3,000, but In explanation of this tlie owner stated that his family had gone 
to Europe that summer, he had no use for the yacht, wished to save the ex- 
pense of carrylng her through the sunnner, and also needed the moue.v. His 
expérience with vessels was quite limited. It appears that lu the spring he 
had tried to sell the yacht through brokers for .$2,800 or $3,000, but received 
no offers, and had also tried to sell lier in 1900, altbough he could not re- 
member his asking price at that time. Toni Dnmont testifies that he had 
charge of putting her in commission in 1902, as niuch as $1,(J00 was spend on 
her, and she was then sound and in flrst-class condition. Ile estimated her 
value at $4,000 or $5,000 at the time of her loss, assuming she had been kept 
in good condition in the nieantime, and said that it would cost $9,000 to re- 
place her in 1905. Carll, who bas a shipyard at Northport, Long Island, did 
work on the yacht fifom time to time. and testified that he partly rebuilt lier 
the first and second seasons Duniont had her ; that she was made practically 
uew above water, and it ajiiieared to liim that a new bottoin iiad been put iu 
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her before he did any work. He considered her worth from $4.500 to $5,000. 
and said it would cost ,$5,000 or more to build a new hull llke hers. The owner 
claims $4,000 for the loss of the yacht, but I do not think she was worth tliat 
amount. His offer to sell to Rudd for $3,000, and the fact that he had pre- 
vioui?ly put her on the market for $2,800 to $3,000 without success, would in- 
dicate that ghe was uot worth niore than $2,800. She was IC years old. and 
a yacht of that ape must hâve siiffered a heavy décline In value. I think that 
$2,500 wonld fairly compensate lihelant Dumont for the loss of the yacht. 

"2. Gracie was 31 years old at the time of his death, and left a wife, Eu- 
génie, 36 years old, to whom he had been marrled about 4 years, «nd one child, 
Etta Eugénie, about 3 months old. This child was alive at the time the wife 
testifled In March, 1907. The wife describes her husband as 6 fcet 2 Inches in 
height, weighing from 150 to 160 pounds. en.i'oying perfect health, and never 
inrlulging in liquor. He at timeis worked as a statlonary engineer, but was 
generally employed on steam yachts. He was chief engineer on Mr. Edwin 
Gould's yacht for three years, and left that employment only when the yacht 
was sold, and subsequently he went to Europe as engineer on another steam 
yacht. Mrs. Gracie testifles that her husband never had difHculty in getting 
a position, and had taken correspondence courses in marine, stationary, and 
locomotive engineering, at the time of his death was studying to fit hlmself to 
take charge of a power house, and was also working on some devices he ex- 
pected to hâve patented. Her testlmony îs that he was a good, kind husband, 
never earned less than $100 a month, and in addition received tips from his 
employers amounting to from $40 to $50 a month for making good speed ; and 
as his board, iodging, and clothes were furnished him, he needed little money, 
and turned over to her from $100 to $125 a month. He was her sole support, 
she says, and since his death she bas lived on money saved during his life- 
time inri '^er e'irniîigs as a seamstress. Libelant's counsel maintains that an 
award of $25,000 should be made, basing his argument mainly on Gracle's ex- 
pet tétions of lile as shown h/ the mortality and annuity tables, in connection 
with the sums which the wife testifles he was in the habit of turning over to 
her. The deceased was apparently a man of intelligence, enterprise, and am- 
bition, and thèse are circumstances which should not be overlooked in de- 
termining the value of his life to his wife and uext of kln. But the interest 
al one on the amount claimed would exceed his annual earnings at the time of 
his death. There would seem to be some exaggeration in the wife's testlmony 
as to the sums she received, in view of his earnings ; but his earnings may be 
assumed to bave been $100 a month, and, considering his qualifies, It is not 
îm|)robable that this would bave been increased; and it is ciear that he pro- 
vided liberally for his wife In proportion to his means. But his physical 
Rtrength and earning capacity would hâve decliued with years, even If he had 
met with no accidents, and It is probable that he or his wife or the child 
would hâve dled before the expiration of his or her mortality period. To base 
the award on the mortality tables, regardless of the niany vicissitudes of life, 
would. to quote the language of Judge Siinonton in The William Branfoot, 48 
Fed. 914, 'be securing for litelant compensation for a certain period when we 
are dealing with the n>ost uncertain thing in the world — human life.' In 
Cheathani v. Ked River Line, 50 Fed. 218, the court, in discussirg this subject. 
i-emarked that it is 'purely problematic how long the most productive life will 
continue so,' and added : 

"The fluctuations lu business, and its opportmilties; the liability to form 
bad habits; the development of disease which, without ending life, may make 
its possessor incapable of earning money; the uncertainty which there must 
be as to the continuanee of physical capacity ; and the mental and moral pur- 
poses requisite for the earning of wages, as well as that as to the existence 
and continuanee of the necessary extenial conditions — ail thèse éléments make 
the problem of how long a man's productive life shall be estimated to be one 
of the greatest uncertainty. ïhere are no tables of productive lives. It is 
human exjjerience that some lives are almost worthless to those dépendent 
upon them, and some which are, and which promise to be, support and com- 
fort, corne to produce nothing but shame and sorrow. In flxiug the value of 
a human life, and in trying to be just alike to the injured and the Injurer, no 
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chîmerical estimate should be made, but rather sbould there be a resort to 
sober judgment.' 

"In that case deceased was a deck hand on a steamboat, was 38 years old, 
and left 3 childreu, but no wife; the cliilUren beiug 5 and 2% years, and fi 
niontbs old, respectively. The court allowed ,$2,500, stating that it gave great 
weigbt to the tact tbat the amount of recovery was limited to $5,000 In many 
of the States, and by tbe onlj' act of Congress allowing a recovery in such 
cases. This case was declded In ISOîî, and since then thèse limitations hâve 
been quite generally repealed, and the teudeney has beeu tovvards nmcb larger 
awards. In MacMahou v. Brooklyn, etc., Ferry Co., 10 App. Div. 376, 41 X. 
Y. Supp. 1026, the deceased was 34, earnlng from $1,800 to .«1,900 a year, and 
left a wife and 2 children, 10 and 8 years of âge, respectively. Ail of thèse 
facts do net appear in the report of the case, but hâve been ascertained from 
an examination of the record. ïhe jury gave a verdict for $21,000, and the 
court affirmed the .judgment, observiiig in regard to the amount : 'The verdict 
was guite large in amount, but in view of the âge, eharacter, habits, and busi- 
ness capacity of the deceased as they appeared by the évidence to bave been, 
of the âge of his childreu, and of the income derived from his services and 
business occupation, it cannot well be seen tliat the damages were excessive 
or more than the jury were warranted in fluding that his widow and next of 
kln, who were dépendent upon him for their support and éducation, had sus- 
tained pecuniarily by the death of the plaintiff's intestate.' In Schmitt v. Met- 
Life Ins. Co., 13 App. Div. 120, 43 N. Y. Supp. 318, the deceased was a foreman 
of a gang of men engaged in repairing an elevator shaft when he was killed. 
It does not appear from the report how old he was, what his earnings were, 
or what family he left. The jury gave a verdict for $25,000, which the court 
reduced to $15,000, statlng that this would 'really represent the maximum meas- 
ure of damages.' In Beecher v. L. I. R. R., 53 App. Div. 324, 65 N. Y. Supp. 
642, the deceased was a tèlegraph operator and collector of stock news, was 
61 years old at the time of his death. earned $1,070 a year, and left a wife 
but no children. There was a verdict for .$10,000, which the court regarded as 
libéral, but not excessive. In Reilly v. Brooklyn Heights R. R., 65 App. Div. 
453, 72 N. Y. Supp. 1080, thé deceased was a coachman 36 years old, and left 
a wife and seveu children. The court refused to set aside as excessive a ver- 
dict for $15,000. In Hock v. N. Y. & Queens Co. Ry., 74 App. Div. 52, 77 N. 
Y. Supp. 200, the deceased was .34, and left a wife and four children, for 
whose support he had been contributing $20 a week besides paying the rent. 
There was a verdict for $15,000. The court affirmed tbe Judgment without 
comment on the amount. In Lane v. Brooklyn Heights R. R., 85 App. Div. 
85, 82 N. Y. Supp. 1057, the court said that a verdict of ,$25,000 was large, but 
not excessive, where the deceased, a chief of battalion in the fire department, 
was 38 years old, left a wife and two children, aged 8 and 12, and had been 
receiving a salary of $3.300. In Coolidge v. City of Xew York, 99 App. Div. 
175, 90 N. Y. Supp. 1078, where there was a verdict for $22,000 which the 
court reduced to $15,000, the deceased was 37 years old and left a wife and 
four children, the oldest 4i/> years and tbe younges-t a few months. Tbe wife 
testifled that her husband gave her from $20 to $25 a week for the support of 
herself and children. In Hoffman v. N. Y. Cent. R. R., 42 Mise. Rep. 579, 87 
N. Y. Supp. 617, the court at Trial Term reduced to $12,000 a verdict for 
$18,000 where the deceased was a driver of a brewery wagon, earned $720 a 
year, and left a widow and three children, the oldest of whoni was 12 years. 
In The Saginaw and The Ilamilton, 139 Fed. 900, Judge Adams reduced to 
$6,000 an allowance of $7,500 made by a commissioner where the deceased was 
chief officer of a steamsliip, was 60 years oUl, and earned $67 a montb with 
board. The l'eduction was made 'in view of tbe decedent's âge nnd limited 
earning capacity.' In afflrming the decree, the Circuit Court of Appeals coti- 
sidered this and other awards to be 'fair and conservative.' 146 B'ed. 724, 77 
0. O. A. 150. I think that $12,000 would be a proper award to tbe adminis- 
tratrix of Gracie, considerlng his âge, the amount he earned, his qualifies, and 
prospects. This is not excessive in comparison with the award last cited, and 
is moderate when compared with the recoveries sanctioned by the Appellate 
Division of the New York Suprême Court 
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"3. The parties stipnlated that in' ttie event of my fiiiding tliat tliere was a 
liability on the part of the claimants of the sliip or of the Iligginson Comiiany. 
or both, for tlie death of Miss Dodge, r sliould award as damages tlie snm of 
$2,250. I tlierefore find that the adminlstratrix of Miss Dodge is eutltled to 
recover $2,250. 

"4. Ilaiiigan testifies that, while It was diiiieult to say how long lie Avas in 
the water, lie .iudges that lie was swimming from three-quarters of an liour 
to an liour before lie was piclîed up. He states that he had a life préserver, 
but gave it up to Green. There were no serious results from his expérience. 
He says that the only inquiry he received was a hlow from some object in the 
water, and this made his side 'ail blue,' and he could hardly walk the next 
day, was nervous, and consulted a doctor. I think that $100 would be a suiii- 
cient allowance for this part of his claim, with $5 pald to the doctor. He also 
testifles to lost property, says that he was expecting to spend the summer on 
the yacht, and liad a trunk aboard filled with weariug apparel and per.sonal 
articles. The principal things he mentloned are two diamond rings, one with 
two stones, on which he put a value of $70, and the other with one stone, 
which he valued at $50. The two-stone ring he says he bought of a young 
man whose name he gives, and who lived in Cheyenne and wanted to raise 
money to pay his expansés back, and asked $90 for the ring. He states that 
he bought the ring for $70 to assist his friend, without having had it valued. 
The otiier ring was a présent from his mother, and he says that people he 
showed it to told him it was worth $50, and a railroad station agent once of- 
fered him that amount for it. So far as appears, neither ring was ever sub- 
mitted to a jeweler for appraisal. He also mentions a gold watch, Elgin make, 
open face, which he bought two years before for $.35 from a man who said it 
was new ; also a gold f ob eliain, which he says he acquired in about the same 
way, and wliich had a gold yacht-club pin on it bought by him of a jeweler in 
Yonkers. He put a value of $23 on this chain and pin. The testimony as to 
the values of tiese articles is unsatisfactory. The value of a diamond is a 
matter peculiarly within the knowledge of an expert, and deijends upon its 
kind, size, and quality, and Hanigan furnishes no particulars on thèse points. 
It would be mère guesswork to give a value to the rings upon his testimony. 
The testimony as to the value of the watch and chain is not much better, but 
as most people hâve some idea, more or less aecurate, as to the vahie of such 
articles, I allow $25 for botli, since the probability is they were worth at least 
that aniount. He also testifles as to three suits of clothes which had been 
made for him, one a month, another one and one-half months, and the third 
two months before, costing $a5; $30, and $25, not much vforn. I allow $75 for 
thèse, $22 for a new waterproof coat, $15 for shirts, collars, cuffs, and under- 
wear, $5 for shoes, $5 for a new pair of rubber hip boots, and $2.50 for a new 
suit of oil skins. He also claims for a silk umbrella with a silver-headed 
stick, which he says was a présent from his father two years before, and 
which liis father told him was worth $15. There is nothing to explain this 
large value for an umbrella. I allow $2.50 for it. He says that he also lost a 
set of books of the International Correspondence School, 14 volumes, covering 
courses he had taken in chemistry, electric engineering, and mechanical en- 
gineering. Ile states that he had flnlshed thèse courses, and the books had 
been paid for one at a time as he received them. He does not remember what 
he paid for the instruction, and at one time says that he cannot tell what he 
paid for the books, and at another time that they cost at least $50. I allovi- 
him $25 for thèse books, in the absence of more definite testimony as to what 
they were, what they cost, and their condition. The foregoing sums allowed 
liim aggregate $282. 

"5. The owuers of the ship maintaln that, if the ship was at fault, the 
liability for any damages arising therefrom should rest upon the Iligginson 
C-ompany, on the ground that, because Nelson was not a pilot imposed by law, 
he was the agent of the Iligginson Company by virtue of the terms of the 
charter. On the other hand, the Higginson Company contends that the char- 
ter created no liability on its part for the négligent navigation of Nelson, cit- 
ing Bramble v. Culmer, 78 Fed. 497, 24 O. C. A. 182, and Hammond v. The 
Ilathor, reported in the Law Journal pf October 16, 1908. The latter was a 
case of compulsory pilotage, and I do not regard it as applicable; but in the 
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former case the court, after reviewing a number of antlioritles, said : 'So case 
lias been cited, and our researches hâve net disclosed any, where the mère ap- 
poiutment of a pilot has been held to operate so as to change légal ownership 
and responsibility. The pilot is cousidered as the servant or agent of the 
owner. The faet that he was selected and paid bj rae charterers cannot altet 
his relations to the ship.' The action there was by the owners agiiinst the 
charterers for the loss of the vessel while being piloted by a pilot selected and 
paid by the charterers. But the agreemont between the owners and the cliar- 
terers was nierely that the charterers should pay for the pilotage, iiot that 
they should jirovide the pilot, and the owners were at liberty to take him or 
Mot, as they cluise, 'and in takiiig hlm he became tlieir servant,' tUe court beld. 
The provision in the charter upon which the owners base their contention In 
the présent case is the stipulation that 'the charterers shall provide and pay 
for ail * * * pilotages.' Judge Ilolt has reeently held, in The Prince Line 
T. Munson Steamship Line (D. 0.) 1«6 Fed. 139, where the action was also 
by the owners against the charterer, and the charter was substantially the 
sanie as in this case, and the provision as to pilotage identical, that this pro- 
vision did not make a pilot appointed and paid by the charterer the agent of 
the charterer, adding: 'The acts of the pilot were acts of navigation. The 
owners were reHponsible for the entlre navigation of the ship' — citing, among 
otlier cases, Bramble v. Culmer. If this is the effect of the provision as be- 
tween the parties to the charter, the owners are certainly liable as to third 
parties. 

"Aside from tins, the maintenance of a compétent and sufflcient lookout was 
a duty that would rest tipon tiie owners, even if Nelson was the agent of the 
lligginson Company, and I hâve found that this duty was not performed. 
And, in any event, the owners, as claimants of the ship, are liable in the ac- 
tion of Dumont, which is in rem. The circumstances hère are différent from 
those in the case before Judge Ilolt. Ilere the action is by third persons 
against both owners and charterer. There a tug was employed by the char- 
terer to take the ship from a pier in the East River into Newtown creek, and 
the cajrtain of the tug was aboard the ship, acting as pilot, when the ship 
gronnded. Hère Nelson was employed by the charterer at a salary which cov- 
ered his services not only as a pilot in Nova Scotia waters, over Nantucket 
Shoals, through the Sound, and through the Hudson River, but as supercargo, 
apparently for the term of the charter; at any rate, this was his flfth trip. 
The eaptain put him on the shlp's articles as coast pilot and supercargo ; but, 
if the owners had been dissatisfied with the way he performed his services, 
they could not hâve removed hlm, the Higginson Company alone havlng the 
power to do that. It was because the eaptain and the other oflioers iiiii not 
liave the requisite knowledge to navigate in certain waters that the Higgin- 
son Company assumed and attempted to perform the obligation of supplying 
a person who should do this navigation. And if. through its employé, it per- 
formed this service in such a way as to damage other vessels anrl third persons 
through négligence, I fail to see why an action cannot be maintained against 
it for such négligence. At the request and for the convenience of the Higgin- 
son Company the eaptain left the ship at New York, and Nelson was thereby 
deprived of the assistance and counsel of the eaptain. The chief and the otheV 
otïicei's were under Nelson's command, and he was to every intent and purpose 
the master of the ship. I do not see that the situation was at ail différent 
from what it would hâve been if the charter had in express terms stipulated 
that the owners' appointed master should wlthdvaw, and the cliarterer taki 
command of the ship by a master of its own appointment, while she was navi- 
gating the Hudson river. Accordiug to the chief offlcer, Nelson disregarùed 
stLggestions of his which. If adopted, might hâve prevented the collision. If 
Nelson had injured a third person while acting in his eapacity as supercargo, 
the Higginson Company as his employer would bave been liable, and 1 do iiot 
see why it shotild not be equally liable for his injuries to third persons while 
he was acting as pilot, whatever the légal situation might be as between the 
owners and the Higginson Company. There can be no question that Nelson 
would be personally liable for his négligence resulting in a collision with an- 
other vessel, and under the doctrine of respondeat superior it would seem that 
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lils employer should also be liable. I therefore thiuk that both the owners 
and the eharterer are liable for the damages herelnbefore mentioned. 

"I therefore flnd as follows : 

"1. In the action of Charles W. Dûment, the libelant Is entitled to a deeree 
agalnst the steamship Volund and her clalmants, and asalust the Higginson 
Manufacturlng Company, for the sum of $2,500, wlth iuterest from July 11, 
1905. 

"2. In the action of Eugénie Gracie, as admlnlstratrix, etc., the libelant Is 
entitled to a deeree agalnst ail the respondents for the sum of $12,000, wlth 
interest from July 11, 1905. 

"3. In the action of Ellza S. Dodge, as admlnlstratrix, etc., the libelant Is 
entitled to a deeree agalnst ail the respondents for the sum of $2,250, with in- 
terest from July 11, 1905. 

"4. In the action of Joseph H. Hanlgan, the libelant is entitled to a deeree 
agalnst ail the respondents for $282, with interest from July 11, 1905. 

"AH Of which is respectfuUy submltted." 

The following is the opinion of Adams, District Judge, in the court 

below : 

•'Thèse actions arose ont of a collision of the steamship Volund and the 
steam yacht Normandie, which took place in tlae Hudson river about 8 :30 p. 
m., July 11, 1905, between Dobbs Ferry and Irvlngton. The yacht was sunk 
and became a total loss. Three of the persons on the yacht were drowned, 
William A. Storms, her master, Stewart Gracie, her englneer, and Gladys 
Dodge, a guest on ijoard. The flrst of thèse actions was brought by Charles 
W. Dumont, the owner of the yacht, the second by the admlnlstratrix of Stew- 
art Gracie, the eagineer ; the third by the admlnlstratrix of Miss Dodge ; and 
the last by Joseph M. Hanlgan. deek hand of the yacht — for Personal' injuries 
and loss of personal effects. By pétition of A. and O. Irgens, the owners 
of the Volund. the Higginson Manufacturlng Comi)any, the charterers of the 
Volund, was brought into ail of the actions. An action on behalf of Storms, 
the master of the yacht, was brought but has uot been pressed for trial and Is 
therefore not Included. The four actions which are Included hère were re- 
ferred to Herbert Green, Esq. After hearing the testlmony, he reported In 
favor of the yacht on the merits of the collision, allowing ,Ç2.500, with Interest. 
for her loss, recoverahle agalnst the Volund and her clalmants and agalnst 
the eharterer; In favor of the admlnlstratrix of Gracie, for $12,000 wlth In- 
terest, agairst ail the respondents; in favor of the administratrix of Miss 
Dodge for $2.250, wlth interest, agalnst ail of the respondents ; and in favor 
of Hanlgan agalnst ail of the respoinlents for $282. with intore!=t. He also 
reDorted. in conformity with a stipulation, that the damages for the death of 
Misss Dodge were $2,250. 

"The 111 elants, except the admlnlstratrix of ;Miss Dodge, and ail of the re- 
spondents hâve excepted to the report, and the matter Is now before me to 
pass upon Its correctness. Before proceeding to the considération of the excep- 
tions, it is proper I should say that my récent décision lu the case of Lucken- 
bach V. Delaware, Lackavvaniia & Western Rallroad Company, declded Mardi 
25th last (168 Fed. 560), has no beariiîg upon thls case, as has been suggested. 
I held there that the court had no supervlsory powers over the report of a 
conmiissloner to whom the case had been referred 'to hear and détermine the 
issues in dispute, raised by the libel and auswer.' Hère the référence was to 
the commissioner, 'wlth instructions to hear the testlmony of the parties and 
to report hls conclusions on the Issues of law and fact.' The distinction Is ob- 
vions. In the one the commissioner was to hear and détermine the Issues, 
and in the other he was to liesir the testlmony and to report hls conclusions 
to this court. No final détermination of the issues, as far as thls court was 
concerned, was contemplated bere by the order of référence, and the whole 
matter remains in the control of the court. 

"The libelant Dumont iiled an exception to the report: That the allowajice 
of $2,500 for the loss of the yacht is Insufficient. 
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"The coniraissloner said in this connection: (Extract A Commi.ssionor"s Re- 
port, pp. 34-36.) 

"This statement amp]y pxplains and justifies the award. The adrainistra- 
trix of Gracie excepts to the ailowance' of .S12,0()O for his (ieatli. 

"The commissioner said in this connection: (l'ixtract B Commissioner's Re- 
port, pp. 36-40.) 

"He givfts full reasons for his award. îind they stxnn to l)e Sound. 

"Hanigan excepts to the allowance of S-2S2 to iiini. 

"The commissioner said in tliis connection : (Extract G Commissioner's Re- 
port, pp. 41-43.) 

"The explanation seems to be reusnnahle. 

"The owners of the Voinnd oxcerit in détail to (a) ail alowanees ngainst her 
and because the commissioner did not finrt lier wholly freo from fanlt; (b) 
that he assessed the damaEres on acconnt of the death of fîracie at the sum of 
$12.000, and in thiit. if the lihehmt was entitled to recover ab ail, he assessed 
them at any sum in oxcess of ."i.'j.Oon; (e) that, if there was any liability on 
tlie part of the Yolnnd. lie did not hold the I!i,«i:;insou Company alone for it. 

"(a) With respect to the merits of the collision, the principal dispute was 
whether the Volniid or the yacht was iiavisiitwl on the wrong slde of the 
channel; each charging the other with fanlt in thi.s resiXK;t_ 

'"Une testimony is voluminoits and directly in eonfllct in many Imixirtant 
particulars. The solntion of the controversy dépends very lursely, if not en- 
tirely, upon the crédit to be given to the statements of the witnesses. There 
is évidence to support both sides of the dispute, and, in view of the great ad- 
vantagfe the commissioner had in that ail of the witnesses testifled liefore him, 
I sliould hesitate to distiirb his conclusions, even if I thought that différent 
«nés should be reached. I do not so think, however, but I consider it more 
probable that his results are sound and .iiist. 

"(b) If I were disposod to aller the flndirg with respect to the damages in 
this regard, it wonld be to increase them. I think, however, that the report 
should stand as it is. 

"(c) With regard to the respective liability of the vessel or the charter, 
the commissioner has reported as foUows: (Extract D Corainiesioner's Re- 
port, pp. 43-46.) 

"The Higgiiison Company has also excepted in détail to ttie commissioner's 
report with respect to the collision; that ho did not flnd tlie Volund and her 
owners solely liatle; that he found the pilot Xelson négligent and charged the 
Higginson Company therewith. It then proceeds to except to the fiadings 
wltli respect to the allowances for the deaths and Personal injuries. 

"With respect to Xelson it appears that he was on board as supercargo and 
pilot, paid by the charterer. Ile had had considérable sea expérience and liad 
uaxigated the river several times, but had no license of any kind for local wa- 
ters, although he had an English certiflcate, als<3 one from the American Ship- 
masters' Association. On tiis occasion he was acting as pilot of the Volund 
«ind was in charge of her navigation. In his lengthy examination his testi- 
mony was very contradictory and confnsed. Ile was no doubt largely re- 
sponsible for the faults of his vessel in this collision. Being the agent of the 
charterer, it should he held for his négligence. The commissioner's conclu- 
sion with respect to the Higginson Company's liability was correct 

"The other matters hâve been considered in the treatment of the exceptions 
of the Volund and need not be repeated. 

"The commissioner's findings seem to be correct 

"Ali of the exceptions are overruled, and the report is eoniirmed." 

This controversy cornes hère upon appeals from four decreee of the District 
Court, Southern District of New York. It arose out of a collision lietween the 
Norwegian steamship Volund and the steam yacht Normandie In the Hudson 
river ofï Dobb's Ferry about 8 ;30 p. m. on July 11, 1905. The steamer was 
bound from Nova Scotia to Newburg, X. Y., with plaster: the Normandie 
was bound dovï^n the river to land a ploasure party at Yonkers. The steamer 
practieally eut the yacht in two and she sanlc at once. Her master and en- 
glneer and one of her passengers were drofl-ned. Libels were filed by the 
owner of the yacht, by the personal représentatives of the engiueer and ot 
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the passenger who wcre drowiied. nml hy the àei-k liaïu'i of Uie Noniunidie for 
Personal injuries and loss of ixuronal effects. Issues Iteing joined, eaeli cause 
was by consent of parties referred to Herbert Green, Esq.. as connnissiouer 
to liear tbe testiuionj' and report liis conc-Uislons upon the issues of law and 
fact. He found. tlie yacht free froin fault and that the steamer was iniprop- 
erly navigated. Tlie Volund being under charter at the time of the collision, 
her owners brought in the charterer on pétition, and the master lield both 
the owners and the charterer liable for ail the damages. 

Exceptions were duly flled to the commlssioner's report. They were ail 
overruled by the district .iudge and the four decrees duly entered. Both the 
shipowners and the charterer are appealing on the ground that tlie Normandie 
and not the Volund should bave been held responsible for the collision. They 
are also appealing as against each other on the ground that, even were libe!- 
ants entitled to the awards given them by the District Court, the burden of 
paying thèse awards was not correctly apportioned by the District Court. 
The shipowners contend that, if the collision were in any event due to the 
fault of the Volund, the fault in question was solely that of pilot Xelson in 
Btarboarding the steamer's helm and not in the lookout whieh was kept by the 
crew of the Volund other than pilot Nelson. The charterer contends, ou the 
other hand, that Nelson, although appointed by it, became, as a matter of 
law, tha servant of the shipowners for the purpose of navigation of the Vo- 
lund, and that for any négligence of Nelson the shipowners, and not the char- 
terer, ought to be held liable. 

Wallace, Butler & Brown (F. M. Brovvn, of counsel), for ship- 
owners. 

Avery F. Cushman, for cargo owners. 

Convers & Kirlin (J. Parker Kirlin, of counsel), for appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating tlie facts as above). Ail 
the testimony as to the collision was taken before the commissioner. 
He has most carefully epitomized the statements of the différent wit- 
nesses and discussed in great détail the varions problems presented 
for solution. It is unnecessary to repeat hère even a summary of the 
transactions. He found the steamer at fault (1) for attempting to 
pass to the left under a two-blast signal without having obtained the 
assent of the yacht, (2) for not keeping to her own starboard side 
of the channel, (3) for not sounding alarm signais, but keeping on at 
full speed and repeating her two blasts when her first signal was not 
ansvi'ered, (4) for crossing the one-blast signal of the yacht, (5) for 
not stopping and reversing when danger of colHsion should hâve been 
obvious, and (6) for not maintaining a compétent and sufficient look- 
out. The district judge says: 

"The testimony is volumiuous and directly In conflict in many important 
particulars. The solution of the controversy dépends very largely, if not en- 
tirely, upon the crédit to be giveu to the statements of the witnesses. There 
is évidence to support both sldes of tlie dispute, and, in view of the great ad- 
vantage the commissioner had in that ail of the witnesses testifled before liim, 
I should hesitate to disturb his conclusions, even if I thought that difCerent 
ones should be reaehed. I do not so think, however, but I consider it more 
probable that his results are souiid and just." 

We fully concur in this conclusion. The only subject left to be dis- 
cussed is the controversy between shipowncis and charterer as to 
their respective liabilities. 
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The Volund at the time of the collision was under a tiine_ charter 
to the Higginson Mamifacttiring Company of Newburgh, which pro- 
vided that : 

"The said owners agrée to let and the said charterers agrée to hlre the said 
steamship from the time of dellvery for the period of six months, steamer to 
be placed at the disposai of the charterors at Windsor, Nova Scotia, to be 
emploved in carryins lawful merehaurtise, betwem safe port or p«rts, as the 
charterers or their agents shall direct and on the following conditions." 

The form of charter is a familiar one, and the following clauses may 
he quoted: 

•'(1) The owner shall provide and pay for ail provisions, wages nml con- 
sul ar. shipping and diseharging fées of the captain, ofiicers. enginoers, fire- 
nien and crew ; shall pay for the insnrance of the vessol, also for ail tlip cahin, 
deck, engine rooni and other necessary stores, and maintain her in a thorough- 
ly efl'icient state in hull and machinery for and during the service. 

"(2) That the charterers shall provide aud pay for ail coals, fuel, port 
charges, pilotages, ageneies, commission, consular charges (except tliose per- 
taiuiug to the captiiiii, officers or crew) and ail other charges whatsoever, ex- 
cept those tiefore stated." 

"(10) That the cayrtain shall prosecute his voyages with the utmost dis- 
patch, and shall render ail cnstouiary assistance with ship's crew. tackle and 
boats. That the captain (although .appointed by the owners) shall be under 
the orders and direction of the charterers as regards employment, agency or 
other arrangements; and the charterers hereby agrée to indenmify the owners 
from ail conse(iuences or liahilities that may arise from the captain signing 
bills of ladiug, or otherwise complying with the sanie,'' 

"(11) That if the charterers shall hâve reason to ho dissatisiïed with the 
conduct of the captain, officers or engineers, tho owners shall, on recelving 
particulars of the ('omplaiiit, investigate the same, and if necessary make a 
change in the appointnients. 

"(12) That the charterers shall bave permission to apjioint a suj)ereargo, 
who shall acconipaiiy the steamer and soe that voyages are prosecnted with 
the utmost despatch " 

Counsel also refer to the clauses which provide that hire shall com- 
mence on the day of delivery and continue until day of redelivery; 
that for nonpayment of hire the owners may withdraw the steamer 
from service of the charterers ; that cargo be laden and discharged 
at any dock, wharf, or place that charterers may direct ; that the whole 
reach of the vessel's holds, dccks, etc., reserving only proper and suf- 
ficient space for ship's officers, crew, etc., shall be at the disposai of 
charterer ; that ail steam winches shall be at charterer's disposai dur- 
ing loading and discharge, and steamer to provide men to work the 
same; that derelicts and salvage shall be for owner's and charterer's 
equal benefit. Clauses 4, 6, 7, 8, 9, 33, and 24. 

Under clause 12 the charterer appointed as supercargo one Capt. 
Nelson, who held a master's certificate for seagoing steairi vessels 
issued by the Province of Nova Scotia. He testified that he had fol- 
lowed the sea since he was 11 years old, had been "around hère" 25 
or 30 years, and was a member of the American Shipmasters' Asso- 
ciation before getting the Nova Scotia certificate; that he had been up 
the Hudson a great many times and was familiar with it. lie liad 
made the same voyage with the ship, from Nova Scotia to Newinng 
and return, on four previous occasions under the charter. He said 
he supposed he v>'as put on the ship as pilot and supercargo, and that 
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he piloted her over Nantucket Shoals and the Sound and the Hudson 
river. The ship's captain, Lassen, was not on board, having landed at 
the Battery along with the Hell Gâte pilot who had charge of the 
navigation down the East River. The captain's object in going ashore 
was to enter the ship at the Custom House and save time ; he intended 
to rejoin her at Newburg. Capt. Nelson was on the bridge and navi- 
gated the Voliind from New York until colHsion. 

The owners found their contention that the charterers are liable — 

"(1) upon the proposition tliat any pilot other than tlie one imposed by law 
Ijecame the charterer's agent by virtue of its express agreement, whlch made 
the pilotlng of the steamei- in pilotage waters Its work, and (2) upon the 
proposition that, irrespective of the charter party, Capt. Nelson was an ordi- 
nary servant employed by the Higglnson Company and actlng within the scope 
of bis employment, and that said company was therefore liable for his acts." 

In two récent cases we bave had a similar charter before us and 
held that it did not amount to a démise of the vessel, and that conse- 
quently the navigation of the ship during the time of the charter is in 
the hands of the owner. The Santona, 1G9 Fed. 275, 94 C. C. A. 651;. 
Dunlop S. S. Co. v. Tweedie Trading Co. '(C. C. A., Apri! 18, 1910) 
178 Fed. 673. Since the navigation remains in the hands of the owner, 
ail instrumentalities (human or other) which he uses to conduct it 
are bis own while thus employed, no matter from what source he 
obtains them. We bave no question hère as to navigation in waters 
v/here the law compels the employment of some local pilot. For the 
conséquences which may resuit from the failure of any of thèse in- 
strumentalities properly to do the work the owner who is eniploying 
them may be liable; he cannot escape liability for damages done by 
bis vessel in conséquence of her being improperly navigated because 
the person in fault was temporarily assigned by some one else to assist 
him in doing the work which was distinctively bis own. Nor can we 
assent to the proposition, which is earnestly contended for, that under 
charter parties of this sort there is some joint, two-headed navigation 
of the vessel which will put both parties in control. The provisions 
(clauses 8, 10) that the captain shall be under the orders and direction 
of the charterers as regards employment and other arrangements 
merely authorize the charterer to designate the safe port, and the berth 
therein to which the ship shall proceed. How she shall he navigated to 
get there is a matter entirely within the owner's hands. Nor are we 
persuaded to the conclusion that the phrase "charterer shall provide 
and pay for pilotages" entitles him to insist that the vessel shall be 
navigated in pilotage waters by an individual of his own sélection, al- 
though in the best judgment of the master some other person should 
be intrusted with that opération. We must not be understood as de- 
ciding more than the case now before us. If upon arrivai in some 
foreign country, with which the master is unfamiliar, he should re- 
quest the charterer's agent to secure him a local pilot, and the agent 
should refuse to do so, or if the agent should assign him some pilot 
known to the agent to be incompétent, or whose personal habits were 
known to be such as to make him an unsafe person to be intrusted with 
responsibility, questions might arise which would bave to be deter- 
mined when presented. In tliis case there is nothing to indicate that 
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Capt. Nelson was incompétent or unfit to act as a pilot up the Hudson 
river. The happening of this collision does not establish any such 
proposition. Mny compétent and proper navigators hâve at times 
committed faults in handling their vessels. 

Nor are we persuaded that, although the Higginson Company se- 
lected Nelson as its supercargo and paid his salary, it remained his 
responsible employer when he was engaged in the opération of navi- 
gating the vessel for tlie shipowners, especially since, as we construe 
the charter, the master need not hâve allowed him to conduct the navi- 
gation unless he was satisfied to intrust it to him, and if dissatisfied 
could hâve removed him. The Slingsby, 120 Fed. 753, 57 C. C. A. 
52. We fînd no error in assessnient of damages. 

We do not think the award of .$12,000 as damages for the loss of 
life of the engineer. Gracie, was excessive. He was 31 years old, in 
perfect heaith, and never indulged in liquor. He was earning from 
$1,300 to $1,500 a year and left a wife and child. 

We fînd no error in allovving the taxation of the premiums on li- 
belant's stipulations for costs. It was quite proper to présent their 
daims in the admiralty court, and the présent custom of obtaining 
security from some insurance company instead of from personal 
friends is too well settled to be disturbed. 

The decrees should be so modified as to hold the Volund solely in 
fault for the collision, with half costs of appeal to the libelants against 
the Volund and interest. Causes remanded to the District Court for 
appropriate action. 



In re ROTH & APPEL. 

(Circuit Court of Appeals, Second Circuit. August 2, 1S>10.) 

No. 246. 

1. Banketjptct (§ 318*) — P:îovable Debts— Rent Acceuing Aftee Bank- 

BDPTCY— "FlXED LiAEILITY." 

The considération for rent Is the use of the land, and a covenant to 
pay rent créâtes no debt until the time stipulated for the payment ar- 
rives, and therefore rent accruiiig under a lease after the illing of a pé- 
tition in banlcruptcy against the lessee is not provatile against his estate 
as "a 'fixed liahility' * * * alisolutely owing at the time of the filing 
of the pétition," within the meaning of Bankruptey Act July 1, 1898, c. 
541, § 63a (1), 30 Stat. 562 (U. S. Comp. St. 1901, p. 3447) ; both its ex- 
istence and amouut belng at that time contingent upon uncertain events. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 318.*] 

2. Bankeuptcy (§ 2.Ô5*) — Eftect on Lease— Future In.stallment.s of Rent. 

The bankruptey of a lessee does not sever the relation of landlord and 
tenant, and the tenant's obligation to pay rent under his lease is nor 
discharged as to the future, unless the trustée elects to retaln the lease 
as an asset. 

[Ed. Note.. — For other cases, see Bankruptey, Dec. Dig. § 255.*] 

3. Bankruptcy (§ 318*) — PeovabI/E Deiîts — Covena>-t fob Indemnity 

Agaixst Loss of Rent. 

A provision in a lease that in case the lessees should he declared hank- 
riipt the lease should tenninate, and the less<:)r sliould hâve the riiîht to 
re-enter, and that lu such case the lessees should indcnmify the les.^or 

•For other cases see samo topio & i number in Dec. & Am. Dlgs. 1907 to date, & Rcp'r Inde.-se» 
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for any loss of reiits during the remainder of the term, paying the same- 
moiithly as upon rent days, does not create "a flxed llabllity « * * 
absolutely owing at the tlme of the flling of the pétition" against the les- 
sees, within the meaning of Bankruptcy Act July 1, 1898, e. 541, § 63a (1), 
80 Stat. 502 (U. S. Comp. St. 1901, p. 3447), which can be proved as a 
claim against their estate; but the liabllity is altogether contingent, be- 
cause of the uucertainty as to whether the lessor wlll re-enter and ter- 
minate the lease, and, if he does, whether there will be any loss, and its 
amount; nor Is such claim provable as "a debt founded upon an express 
contract," under section 63a (4), which must be read in connection with, 
and as limlted by, sul)division 1, and cannot be construed as permitting 
the proof of daims which are contingent both as to liability and amount 
at the time of the flling of the pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 318.*] 
4. Landlokd akd Tenant (§ 181*) — "Rent." 

"Rent" Is a sum stipulated to be paid for the use and enjoyment of 
land. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. § 
730 ; Dec. Dig. § 181.* 
For other définitions, see Words and Phrases, vol. 7, pp. 6087-6091.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of Roth & Appel, bankrupts. From an order of the 
District Court (174 Fed. 64) expunging a claim, Adolph Boskowitz 
appeals. AfHrmed. 

On August 14, 1907, Adolph Boskowitz, the appellant, entered Into an în- 
dentnre of lease with the firm of Roth & Appel, the présent bankrupt ■ where- 
in he let to them certain premises in the city of New York for the term of 
five ycars from February 1, 1908, at the annual rental of ,$3,000, payable quar- 
terly In advance. The lease eontained the following provision: 

"In case the lessee is declared bankrupt, the lease shall terminate anj the 
lessor bas a rlght to re-enter, in which case the lessee agrées, as a part con- 
sidération hereof, that it, and its légal représentatives, will pay to the lessor 
and Eis légal représentatives on the first day of eacli month, as upon rent 
days, the différence between the rents and snms rcserved and agreed to be 
paid by the lessee and those otherwise reserved or with due diligence collect- 
ible, on account of rents of the demised premises for the precedlng month, up 
to the end of the term remalning at the time of the entry. Such re-entry 
shall not pre.1udice the right of the lessor to recover for rent accrued or due 
at the time of such re-entry." 

On January 20, 1908, a pétition in involuntary bankruptcy was flled against 
said Both & Appel, and on May 27, 1908. they were adjudicated bankrupts. 
On April 29, 1908, prier to the adjudication, the appellant relet the premises 
for the remainder of the term to another tenant, who entered into possession 
on July 1, 1908. The rental under the new lease was at the rate of .$175 per 
month from July 1, 1068, to February 1, 1009, and at the rate of $250 per 
month thereafter. On July 14, 1908, the appellant flled his claim niade up in 
substance of the following items: 

(1) Full rent from February, 1908, to July, 1908 .$5,250 

(2) Différence between rent reserved and rent stipulated in new 

lease from July, ,^,908, to February, 1900 525 



$1,775 



Tlie trustée moved to expunge the claim upon the ground that it was not 
provable in baiikruptey. Tlie référée exv.unged from the claim so niucb as 
embraced the différence in ronts arir-iii;-; sul siMintiit to the tiiiie of liling the 
claim, and allowed the balance. The trustxe aiid the ai)pi>ilant holh filed 



*For other cases see same topic & § numeee in Dec. & Anj. Djgs. 1907 to date, & Rcp'r Inde.Kes 
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pétitions to review tlie referee's ordrr niid Hie District Coiiit oxpuiitrod tlK' 
eutire claim. The opinion of the District Judge is iirinted in 174 Fed. 04. 

Levy & Rosenthal and C. J. Hermann (Gerald B. Rosenheim, of 
counsel), for appellant. 

James, Schell & Elkus (R. P. Levis and James N. Rosenberg, of 
counsel), for appellee. 

A. Léo Everett, amicus curise. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). Rent is 
a sum stipulated to be paid for the use and enjoyment of land. The 
occunation of the land is the considération for the rent. If the right 
to occupy terminate, the obligation to pay ceases. Consequently, a 
covenant to pay rent créâtes no debt until the time stipulated fur the 
payment arrives. The lesssee may be evicted by title paramount or by 
acts of the lessor. The destruction or disrepair of the premises may, 
according to certain statutory provisions, justify the lessee in abandon- 
ing them. The lessee may quit the premises with the lessor's consent. 
The lessee may assign his term with the approval of the lessor, so as to 
relieve himself from further obligation upon the lease. In ail thèse 
cases the lessee is discharged from his covenant to pay rent. The 
time for payment never arrives. The rent never becomes due. It is 
not a case of debitum in prsesenti solvendum in futuro. On the con- 
trary, the obligation upon the rent covenant is altogether contingent. 
Watson V. Merrill, 136 Fed. 362, 00 C. C. A. 185, 09 L- R. A. 719. 
See, also, Coke on Littleton, 292b ; Wood v. Partridge, 11 Mass. 49,2 ; 
Bordman v. Osborn, 23 Pick. (Mass.) 299. 

It follows from thèse principles that rent accruing after the filing 
of a pétition in bankruptcy against the lessee is not provable against 
his bankrupt estate as "a fixed hability * * * absolutely owing 
at the time of the filing of the pétition," within the meaning of section 
63a (1) of the bankruptcy act of 1898.^ It is not a fixed Hability, but is 
contingent in its nature. It is not absolutely owing at the time of the 
bankruptcy, but is a mère possible future demand. lîoth its existence 
and amount are conting-ent upon uncertain events. Watson v. Mer- 
rill, supra ; Atkins v. Wilcox, 105 Fed. 595, 44 C. C. A. 626, 53 E. R. 
A. 118. Also In re Rubel (D. C.) 166 Fed. 131 ; In re Mahler (D. C.) 
105 Fed. 428; In re Hayes, etc., Co. (D. C.) 117 Fed. 879; In re Arn- 

1 The relevant portions of section 63 of the banlcruptcy act follow: 

"See. 6.3. Debts Which may be Proved. — (a) Debts of the bankruiit wliich 
may be proved and allowed again'st his estate which are (1) a fixed liabiiily, 
as evidenced by a judgraent or an instrnnient in wrlting, absolntely owing at 
the time of the filing of the pétition against him, wlietlier then payaltle or 
not, with any interest thereon whicli would hâve been recoverable at tlnit 
date or with a rebate of interest upon such as were not tlien payaide and did 
not I.'ear interest; * * * (4) founded upon an open account or upon a con- 
tract express or implied. * * * 

"(b) Unliquldated claims against the bankrupt may, pursuant to application 
to the court, be licpiidated in such manner as it shall direct, and may there- 
after be proved and allowed against his ct^tate." 

Act July 1, 180S, c. 541, oO Stat. 362 (U. S. Comp. St. 1901, p. 3447). 
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stein (D. C.) 101 Fed. 70(! : In re Jefferson (D. C.) 93 Fed. 948 ; In re 
Inman & Co. (D. C.) 171 Fed. 185. 

Even imder the bankruptcy acts of 1841 (Act Aug. 19, 1841, c. 9, 5 
Stat 440) and 1867 (x\ct Mardi 2, 1867, c. 176, 14 Stat. 517), which, 
unlike the présent act, expressly permitted the proof of contingent de- 
mands, claims for unaccrued rent were net pi"Ovable. Ex parte 
Houghton, 1 Low. 554, Fed. Cas. No. 6,725, In re May, 9 N. B. R, 419, 
Fed. Cas. No. 9,325, and Bailey v. Loeb, 11 N. B. R. 371, Fed. Cas. 
No. 739, were cases under the act of 1867. Bosler v. Kuhn, 8 Watts & 
S. (Pa.) 183, was under the act of 1841. 

The authorities are not entirely in accord upon the question whether 
a lease, containing the usual provisions, is terminated by bankruptcy. 
In some cases it has been held that bankruptcy destroys the relation of 
landlord and tenant and practically annuls the lease. In re Jefïerson, 
supra ; In re Hayes, etc., Co., supra. See, also, Brav v. Cobb (D. C.) 
100 Fed. 270, reversed in Cobb v. Overman, 109 Fed. 65, 48 C. C. À. 
223, 54 L. R. A. 369. In other cases it is held that bankruptcy does 
not sever such relation, that the tenant remains liable, and that the 
obliofation to pay rent is not discharged as to the future, unless the 
trustée elect to retain the lease as an asset. Watson v. Merrill, supra ; 
In re Hinckel Brewing Co. (D. C.) 123 Fed. 942. See, also. In re Elis 
{D. C.) 98 Fed. 968. 

In our opinion the latter view is the correct one. We think the 
early law, as stated in Ex parte Houghton, supra, is the law under the 
présent bankruptcy statute, applicable in the case of leases having the 
usual covenants and conditions. In that case the court said : 

"The earlier law of England, which we hâve adopted In thls country, was 
that the assignées of a bankrupt hâve a reasonable tlme to eleet whether they 
wlll assume a lease which they flnd in his possession ; and, If they do not 
take it, the bankrupt retains the term on precisely the same footing as before, 
with the right to occupy, and the obligation to pay rent. If they do talîe it, 
he is released, as in ail other cases of valld assignment, from ail liability, 
excepting on hls covenants; and from thèse he Is not discharged in any 
even t." 

This reasoning leads by another course to the same conclusion al- 
Teady reached. If the lessee remain liable upon the lease after his 
"bankruptcy in cases where it is not assumed by the trustée, it neces- 
sarily follows that his estate is not liable thereon. With a few excep- 
tions, not applicable hère, that which is not dischargeable in bankruptcy 
is not provable in bankruptcy. 

The claim in this case was regarded in the report of the référée as 
a demand for installments of rent falling due according to the terms 
of the lease subséquent to the time of filing the pétition in bankruptcy, 
and the question considered in such report was whether demands of 
that character are provable in bankruptcy. So the claim was assumed 
to be of that character by the District Judge, and was ordered ex- 
punged upon that assumption. Regarding, then, the claim as one for 
unaccrued rent, it is clear, upon the principles already examined, that 
it was not provable against the bankrupt estate under the first clause 
•of section 63a of the bankruptcv act. 
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But, whîle there may be a question wliether the demand as covering 
the period prior to the re-entry by the lessor might not be considered 
a claim for rent as such, it is clear that the demand for the différence 
between the rent reserved and the rent stipulated in the new lease is 
not such a demand, but is based upon the indemnity provision in the 
lease shown in the foregoing statement of facts. 

The lease in the présent case is not a lease containing the usual cove- 
nants and conditions. It contains unusual provisions. As we hâve 
seen, it expressly provides that in case the lessee is declared bankrupt 
the lease shall terminate and the lessor shall hâve the right to re-enter. 
Under such a lease as this the trustée could not adopt the lease against 
the lessor's objection. The lessor had the right to terminate it, and 
did terminate it, by re-entry. And when he terminated it the obliga- 
tion of the bankrupts as lessees terminated. The question in this 
case — -at least with respect to a large part of the claim — is not, in its 
essence, whether rent to accrue in the future is provable against a 
bankrupt estate, but whether a claim founded upon an agreement to 
indemnify a landlord for loss of rents following bankruptcy is prov- 
able. 

Undoubtedly the parties to a lease may agrée that bankruptcy shall 
terminate it, and that, upon such termination, ail future installments of 
rent shall at once become due and payable. In such a case, the in- 
stallments may be regarded as Consolidated by the contract, or, per- 
haps, as falling due by way of penalty. Not improbably claims based 
upon such leases are provable in bankruptcy. Thus in the case of In 
re Pittsburg Drug Co. (D. C.) 164 Fed. 483, where a lease provided 
that, on default in the payment of any rent, the rent for the entire term 
should at once become due and payable, it was held that, on the 
bankruptcy of the lessee while in default, the entire rent was "a fîxed 
liability absolutely owing," and provable against the bankrupt estate. 
But the covenant of indemnity in the présent lease was of a very différ- 
ent nature. It called for the payment of no fixed and certain sum. 
Its purpose was merely to guarantee agninst possible loss. 

The inquiry, then, is as to the status of the lessor's demand upon this 
indemnity covenant at the time when the pétition in bankruptcy was 
filed ; for it is held that that is the time when the provability of claims 
against the estate of a bankrupt is fixed. Thus in the case of In re 
Pettingill (D. C.) 137 Fed. 145, it was said : 

"tJnder that aet the provability of a claim dépends upon its status at the 
time the pétition is filed. If, at that time, the claim is provable, within the 
définition of section 63, it may be proved. If, at that time, it does not fall 
within that définition, but does so at some later time, it cannot be proved." 

See, also, Swarts v. Fourth National Bank, 117 Fed. 5, 54 C. C. A. 
.387; In re Bingham (D. C.) 94 Fed. 796; Watson v. Merrill, supra; 
In re Adams (D. C.) 130 Fed. 381; In re Swift, 112 Fed. 320, 50 C. 
C. A. 264. 

Now, when the pétition was filed, the first step toward declaring the 
lessee bankrupt was taken. It was not certain that bankruptcy would 
follovv ; but, if it did follow, the lessor would bave the right to re-enter 
and terminate the lease. Notwithstanding the provision that the lease 
should terminate in case the lessees should be declared bankrupt, and. 
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the lessor should hâve the right to re-enter, the lease vvas undoubtedly 
terminable by the re-entry, and not by the bankruptcy. In re Elis 
(D. C.) 98 Fed. 967. But the lessor was not obliged to re-enter, and 
whether he would do so or not was manifestly dépendent upon uncer- 
tainties. Indeed, lookmg- at the claim as it existed either at the time 
of the pétition or the adjudication, it was altogether contingent in its 
nature : 

(1) It was uncertain, as just pointed out, whether the lessor would 
re-enter and terminate the lease. 

(2) In case the lease was terminated, it was uncertain whether there 
would be any loss in rents. If the rent received by the landlord from 
the new tenant equaled or exceeded that stipulated in the lease, there 
would be no loss, and, consequently, no foundation for any claim upon 
the indemnity covenant. 

The case of In re Elis (D. C.) 98 Fed. 967, already referred to, is in 
point. In that case the lease contained a provision that the landlord 
might re-enter and résume possession if the bankrupt should be "de- 
clared bankrupt or insolvent according to law," and the lessee cove- 
nanted that in case of such termination of the lease he would "indem- 
nify the lessor against ail loss of rent or other payments which he 
may incur by reason of such termination during the remainder of the 
term," and the landlord re-entered upon the bankruptrv of the tenant. 
It was held that the claim of the landlord for the différence between 
the présent letting value of the premises and the rent reserved for the 
remainder of the term could not be proved against the bankrupt estate 
of the lessee. Judge Lowell said (page 968) : 

"The contract was one of Indemnity for loss of rent and otlier payments, 
and would be broken only after, and so far as, rent had been lost and pay- 
ments had been made. * * * At the time of the adjudication the claim in 
this case was contingent, flrst, upon the détermination of the lease by the les- 
sor for breaeh of the covenant : and, second, upon a subséquent loss of rent 
by the lessor. If the lessor permitted the lease to continue, or if the rent sub- 
sequently ohtainDd by hlm equalled or exceeded that provided in the lease, 
the claim would not arise. * * * The provisions of the act of 1808 con- 
cerning the proof and alîowance of contingent claims dlfCer materially from 
those contained in the acts of 1841 and 1867. * * * Even under the broad 
provisions of the act of 18G7 above referred to, it was held that a provision 
in a lease that the lessors might re-enter and relet the premises at the risk 
of the lessees, who should remain liable for the rent, and be credited witli 
the snms actually realized, did not give rise to a provable contingent claim. 
Ex parte Lake, 2 Low. 544, Fed. Cas. No. 7,991. The provision above quoted 
of the lease hère in question, though not identieal with that in Ex parte 
Lake, yet resembles it so closely as to be essontially similar. If the contin- 
gent clahn arlshig in Ex parte Lake could not be proved under the act of 
1807, it is clear that the contingent claim arisiug in thIs case camiot be 
proved under the act of 1898." 

See, also, In re Shaffer (D. C.) 134 Fed. 111. 

For thèse reasons, we are satisfied that the claim in question as 
based upon the indemnity covenant is contingent, and not provable 
against the bankrupt estate under the first clause of section 63a of the 
bankruptcy act. 

But this does not dispose of ail of the appellant's contentions. It is 
urged, in effect, that the claim, whether regarded as a demand for 
^"cnt or as based upon the indemnity provision, is "a debt founded upon 
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an express contract," and provable under the fourth clause of section 
63a, irrespective of the question whether it is of such character as to 
be provable under the fîrst clause. 

The principal cases cited in support of this contention are In re Smith 
(D. C.) 146 Fed. 923, and Moch v. Alarket St. Nat. Bank, 107 Fed. 
897, 47 C. C A. 49, which hold that the liability of a bankrupt indorser 
of commercial paper, which does not become absolute until after the 
filing" of the pétition, is a debt founded upon contract within section 
63a (4), and provable against the bankrupt estate after it becomes fixed 
within the time allowed for proving claims. 

It is not necessary for the purposes of the présent case that we 
should go so far as to dispute the conclusions reached in thèse déci- 
sions. While a contract of indorsement is contingent, the extent of 
the liabihty is at ail times ascertainable, and it might be that such a 
contract would be provable without it following that an indemnity con- 
tract covering possible loss of rents — both the existence and extent of 
the liability upon which are uncertain and contingent — would be prov- 
able. 

The présent bankruptey statute, unlike — as we hâve seen — the acts 
of 1841 and 1867, does not provide for the proof of contingent claims. 
Taking the fourth subdivision of section 63a as being independent of 
the first subdivision, still there is nothing to indicate that it was in- 
tended to embrace wholly contingent demands. Indeed, it is only by 
reading section 63b — which permits the liquidation of unliquidated de- 
mands — in connection with said fourth clause of 63a, that any ground 
is shown for contending that a claim like the one in question can be 
proved. But this construction expands the provisions of section 63a 
by those of GSb, and it is well settled that such a construction cannot 
be adopted. Section 63b adds nothing to the class of debts provided 
under 63a. It merely permits the liquidation of an unliquidated claim 
provable under the latter provision. In Dunbar v. Dunbar. 190 U. S. 
340, 23 Sup. Ct. 757, 47 L. Ed. 1084, the Suprême Court of the United 
States said: 

"Section 63a provides for debts which niay be proved, whicli, among others, 
are: (1) 'A fixed liability, as evidenced by a judgmeiit or an instrument in 
writing. al'solutely owiiig at the time of the filing of the pétition against hiiu, 
whether then payable or not. with any intercft thereon wliicU would liave 
been recoverable at tliat date or with a rebnte of interest ou sncli as were not 
then payable and did not bear interest' ; (4) 'founded upou an open account. 
or upon a contract express or itn])lied.' In section n;lb provision is, nmde for 
unliquidated claims against the banlcruiit. which mny be liquidated upon p.]i- 
plication to the court in such manner as it s!iall dii'ect, and may th( vcafter 
be proved and allowed against bis estate. Tliis itaragrapli 'b,' however, ad(i~' 
nothing to tlie class of dei;ts wliicli nn'glit le ])roved uniier i)ara'_'rapli 'a' of 
the same section. Ifs purpnse is to permit an unliquidated claim, comiiig 
within the pi-ovisions of section 0:!a. to !:e lifpiidated as the court should di- 
■rect. We do uot think that liy the use of the language in section 03a It was 
intended to permit proof of cf)nvinKeut debts or lialiilities or demands the val- 
uation or estimation of wliich it was substantially impossible to prove." 

In Dunbar v. Dunbar, supra, the case of Moch v. Market St. Nat. 
Bank, supra, was distinguished. 

But, while it is not necessary, in order to reach a décision in this 
case, to détermine whether 63a (4) is subject to the limitation con- 
181 F.-^3 
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tained in 63a (1) — ^that debts to be provable must be absolutely owing 
at the time of filing the pétition — we think it the better view that it is 
so limited. If it is not so limited, the limitations in the first subdivision 
are practically of no efifect. Ail claims upon instruments in writing 
not provable under the first clause, because not absolutely owing at 
the time of the pétition, might be proved as claims founded upon a 
"contract express or implied" under the fourth clause, if no limita- 
tions are attached to the latter. We cannot regard this interprétation 
as tenable. We think that the différent clauses of 63a should not be 
considered as independent, but should be read together, and that the 
said limitation in the first clause should be considered as repeated in 
the fourth clause. This interprétation of the section is supported by 
authority. Thus in Re Swift, 112 Fed. 316, 50 C. C. A. 270, already 
referred to, the Circuit Court of Appeals for the First Circuit said: 

"That part of the présent bankniptcy act whlch deserlbes what debts may 
be pi-oved does not repeat at ail points the words 'owing at the time of the 
filing of the pétition,', but It Is impossible to cousider it other than as thougl» 
it did thus repeat them." 

And in Re Adams (D. C.) 130 Fed. 381, the court said: 

"But a creditor cannot prove for an indehtedness arislng between the fliing 
of the invoiuntary pétition and adjudication. Tliis appears froin the anniogy 
of Section (>;ia (]), (2), (3), and (5), as applied to the interprétation of clause 
(4). In clauses (1) and (4), for example, the llmit of tlnie must be the sanie, 
Inasmuch as clause (4) includes clause (1), and. if clause (4) were less limited 
in point of time, the Umit Imposed upon clause (1) would become nugatory." 

For thèse reasons, we think that the claim of the appellant, whether 
regarded as one for unaccrued rent or for indemnity for loss of rent, 
was not provable against the bankrupt estate under either section 63a 
(1) or 63a (4), and was properly expunged by the District Court. 

The order of the District Court is affirmed, with costs. 



In re HA Y S. 
(Circuit Court of ApneaLs. fîixth Circuit. Mareh 8, 1910. On Rehearing.) 

No. 1,970. 

1. MoHTGAGES (§ 281*) — Oharacteb of Mortgagb— Puechase-Monet Moet- 

GAOE. 

Where one purchased certain property subject to a mortgage, which he 
assunied and agreed to pay as a part of the inirchase pvlce, the mortgage, 
as to him, became a purehase-money mortgage. 
[Ed. Note. — For other cases, see Mortgages, Dec. Dig. § 281.*] 

2. Bankruptcy (§ 20"*) — Assets— i;)ower Interest— What T.,aw Govebns. 

Tbe dower Interest of a baukrupt's wife in mortgaged premises sold as 
a part of the banlirupt's estate must be determined in accordance with the 
State law. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. 5 267.*] 
S. Bankbuptot (I 2fi7*)— Assets— Dowee. 

The dower interest of a bankrupt's wife in mortgaged real estate, sold 
as a part of the bankrupt's estate, was no part of the bankrupt's assets 

•For other cases Eee eame toplc & § nxtmbeb in Dec. & Am. DlgB. 1907 ta date, & Rep'r Indexe* 
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sltice Bankr. Act July 1, 1898, c. 541, | 70a, cl. 5, 30 Stat. 5a5 ftT. S. Oomp. 
St. reoi, p. 3451), vestlng title of the bankrupt in hls trustée, does not 
purport to affect the wlfe's interest. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Wg. § 26T.*] 

4. DOWEE (§ 45*) — ASSIONMENT FOR CREDITOBS. 

Under Ohlo Rev. St. §§ 5719, 6348, 6350f, 6350g, regulating dower, and 
voluntary gênerai assigiiments for the benefit of creditors, the dower right 
of an Insolvent's wlfe In his real estate is not Impalred. 

[Ed. Note. — For other cases, see Dower, Dec. Dig. | 45.*] 

5. BANKEXTPTCT (§ 207*) MOBTGAGED ReAI. ESTATBh-SUBPLUS— Doweb. 

Ohio Rev. St. § 4188, provides that a wldow who has not relinqnlsh- 
ed, or been barred of the same, shall be endowed of an estate for life In 
one-third of ail the real property of which the deceased consort was seis^ 
ed as an estate of inherltance at any time during marriage, and in one- 
third of ail the real property of which the deceased consort, at decease, 
held the fee simple In reversion or reinalnder. Beld, that where land of 
a bankrupt, subjeet to a purchase-money mortgage, was sold by the bank- 
rupt's trustée, the bankrupt's wife, as against his gênerai creditors, was 
oiily entitled to dower In the surplus, and not in the whole proceeds, pay- 
able out of such surplus. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 267.*] 

In the matter of bankruptcy proceedings against Otho L,. Hays. 
On pétition of Carrie E. Hays to review an order awarding her dower 
in the surplus of the proceeds of mortgaged premises. AfErmed. 

H. M. Roberts, for petitioner. 

W. J. Geer and J. N. Van Deman, for respondent. 

Before SEVERENS and WARRINGTON, Circuit Judges, and 
KNAPPEN, District Judge. 

WARRINGTON, Circuit Judge. The single question in this case 
is whether, as respects proceeds of sale derived from real property 
located in Ohio and sold to pay a purchase-money mortgage of a hus- 
band, and as against the husband's creditors except such mortgagee 
and his privies, the wife's contingent right of dower extends merely to 
the surplus remaining after payment of such mortgage indebtedness 
or to the whole proceeds and payable only out of the surplus. 

On April 39, 1904, Otho L. Hays made a gênerai assignment for 
the benefit of his creditors under the laws of Ohio. His assignment 
was subsequently charged against him as an act of bankruptcy, upon 
which he was adjudged a bankrupt under an involuntary pétition. 
Thereupon the trustée in bankruptcy filed a pétition for sale of the 
bankrupt's real estate, including parcel 4, situated in Columbus, Ohio. 
Prior to his assignment, Hays had purchased this parcel subjeet to 
mortgage in favor of the Bank of Westerville for $16,000, and had as- 
sumed and agreed to pay the same as part of the purchase price. 
Whether the mortgage debt was due either on the date of Hays' as- 
signment or of the adjudication in bankruptcy does not definitely ap- 
pear, though it may, we think, be reasonably inferred that it had ma- 
tured prior to the first date alluded to. Hays' assignée paid out of the 
income of the estate enough to reduce the mortgage to $14,431.67. 
The trustée in bankruptcy sold the property for $32,005, and out of 

*£'or otber cases ses same toplc & i ndmsbb In Oeo. & Am. Dig». 1907 to date, & Rep'r Indexe* 
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this siim he paid the balance due on the mortgage. The surplus is in 
his hands. 

For the purposes of the sale Mrs. Hays waived assignment of dower 
in this property by mates and bounds. She claims that her inchoate 
right o.f dower extends to the entire proceeds of sale in the sensé that 
the value is to be estimated on that hypothesis, but that as against the 
mortg'agee it is payable only out of the surplus. In the court below 
her right was restricted to the surplus. This is complained of as error. 
The surplus is greater than the amount of Mrs. Hays' claim. She 
lias brought the case hère on pétition for review. 

The dower interest must be determined by the law of Ohio. The 
wife's right of dower was no part of the estate of her husband; and 
the operative words of clause 5, section 70a, of the présent bankruptcy 
act, vesting title of the bankrupt in his trustée, do not purport to af- 
fect the wife's interests. Act July 1, 1898, c. 541, 30 Stat. 565 (U. 
S. Comp.St. 1901, p. 3451). Porter v. Lazear, 109 U. S. 84, 86, 3 
Sup. Ct. 58, 27 L. Ed. 865. The décision in that case was made 
under the bankruptcy act of 1867 (Act March 2, 1867, c. 176, 14 Stat. 
517). No allusion was in terms made in the act to the right of dower. 
The only référence made to this right in the présent act is in section 8. 
In the proviso of that section the widow's right of dower is preserved 
to her as fixed by the "law of the state of the bankrupt's résidence" 
in the event of his death. This évinces at least a precautionary pur- 
pose not to interfère vi'ith any right of dower. But, after ail, it was 
only declaratory of an interprétation which the act would hâve received 
without the précaution. 

When speaking of a proviso contained in the bankruptcy act of 1841 
(Act Aug. 19, 1841, c. 9, 5 Stat. 440), forbidding any construction that 
would "annul, destroy or impair any lawf ul rights of married women, 
which may be vested by the laws of the states respectively," Jus- 
tice Gray in Porter v. Lazear said (page 89 of 109 U. S-, page 61 of 
3 Sup. et. [27 L. Ed. 865]): 

« « * » rpjjg proviso * * * was not in tiie nature of an exception 
to or restriction upon tlie operative words of tlie act, but was a mère déclara- 
tion, iiiserted for greater caution, of tlie construction which the act must hâve 
received without any , such proviso, and that the omission of the proviso in 
the récent hanlîruptcy act does liot enlarge the effect of the assignment or of 
thè sale in bankruptcy, se as to include lawful rights which 'T^inng not tô the 
bankrupt, but to his wif«." " 

See, also, comments upon provision relating to dower in the présent 
act; Hanover Nat. Bank v. Moyses, 186 U. S. 181, 190, 22 Sup. Ct. 
857, 46 L. Ed. 1113; In re McKenzie, 142 Fed. 383, 386, 73 C. C. A. 
483, 486 ; Thomas v. Woods, 173 Fed. 585, 595, 97 C. C. A. 535, 545. 

It is not claimed, as plainly it could not be, that the gênerai assign- 
ment made by Hays impaired his wife's right of dower. Sections 
5719, 6348, 6350f, 6350g, Ohio Rev. St. On the contrary, it is ad- 
mitted that Mrs. Hays' right of dovi'er is vested in and is to be deter- 
mined upon the bâsis either of the surplus or entire proceeds of sale. 
The right of dower in Ohio at the dates in question in this case was, 
as it now is, regulated by statute. Section 4188, Rev. St., provides : 
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"A widow or widower wlio bas not relinquislied or been bari'ed of tbe same 
shall be endowed of an estate for life in one-third of ail tbe real property of 
wbich tbe deceased consort was selsed as an estate of inheritance at any time 
during tbe inarriafîe. and in one-third of ail tbe real property of wbich the de- 
ceased consort, at decease, beld the fee simple in réversion or remainder. 
* * » " 

It is settled in Ohio that: 

Tbe "contingent right of a wife, during ber husband's life, to be endowed 
of his real estate at bis deatb, is property having a substantial (and ascertain- 
able) value." Jlandel v. McClave, 46 Ohio St. 407, 22 N. E. 290, 5 h. R. A. 
519, 15 Am. St. Kep. 627. 

When determining the value of this right in mortgaged property, 
difficuhy is met in trying to ascertain the précise meaning of the 
phrase, "real property of vvhich the deceased consort was seised as 
an estate of inheritance at any time during the marriage." Is the 
value to be estimated, say in the présent case, according to the légal 
estate alone or according to the légal estate and bénéficiai estate to- 
gether, which the husband held in his ovt'n right in real property at 
any time during the marriage? In considering this question, it is to 
be observed that no claim is made that the right of dower can prevail 
against the right of the mortgagee or those claiming under him, where 
the wife either has or has not released dower in case of a purchase- 
money mortgage, or where she has released dower in case of a mort- 
gage made subsequently to acquisition of title by her husband to se- 
cure his individual debt ; but the contention is that her right in either 
case is superior to that of any one else. 

We agrée with the court below in treating the mortgage in this 
case as a purchase-money mortgage ; for, under the rule prevailing 
in Ohio, the promise of Hays to assume and pay the mortgasïe inured 
to the mortgagee bank and those claiming under it. Poe v. Dixon, 60 
Ohio St. 124, 54 N. E. 86, 71 Am. St. Rep. 713. Indeed, we do not un- 
derstand that there is any controversy as to the nature of the mortgage. 
Is the value, then, of Mrs. Hays' right of dower to be estimated as 
though she were dowable of the whole proceeds or of the surplus only ? 
In Culver v. Harper, 27 Ohio St. 464, the material facts were'analo- 
gous to the facts disclosed in the présent record. Harper had prior to 
his marriage bought the property in question and at the time of the 
purchase had given a mortgage to secure balance of purchase price. 
At the time of his marriage no part of the debt was due ; but the mort- 
gage note and interest matured more than a year before his death. 
He died testate, the widow refused to take under the will, and the 
executors found it necessary to sell the property to pay the balance due 
under the mortgage. After paying the debt, a surplus remained. The 
question was stated in the opinion thus : "Is Lucinda Harper dowable 
of this surplus alone, or of the whole sum for which the mortgaged 
premises sold?" The judges of the court concurred in holding, as 
stated in the syllabus : 

"Tbe widow of a purchase-money mortgagor, mortgage given before mar- 
riage, and property sold by executors to pay tbe mortgage debt, is not dowable 
of the wbole proceeds, but only of the surplus remaining after satisfying tbe 
mortgage." 
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The principle of Gulver v. Harper was followed and the case itself 
was approved in Fox v. Pratt, 27 Ohio St. 513. The judges concurred 
in holding, as stated in the syllabus : 

"A widow is dowable of the suriJlus remaiuing after tbe payment of a pur- 
chase-mouey mortgage." 

If thèse were the only décisions of the court of last resort in Ohio 
upon this subject, our task would be ended. But it is urged by coun- 
sel for Mrs. Hays that those cases are inconsistent with and in elïect 
overruled by Kling v. Ballentine, 40 Ohio St. 391, and Mandel v. Mc- 
Clave, supra. The ground of the daim is that the first-named cases 
were founded on State Bank v. Hinton, 21 Ohio St. 509, and that that 
' case was overruled in Mandel v. McClave. It is true that in the 
Culver and Fox Cases reliance was placed on the décision in State 
Bank v. Hinton, but, in view of the reasoning of the court and of other 
citations made in the décision of the Culver Case, we think it is a mis- 
take to say that the State Bank Case alone was relied on. 

It is important next to consider State Bank v. Hinton and Mandel v. 
McCIave. The widow in the former and the wife in the latter case 
claimed dower interests in lands of the respective husbands which had 
been mortgaged in each instance by the joint action of husband and 
wife. Neither mortgage involved purchase money, but each had been 
given to secure a loan made exclusively to the husband. In the for- 
mer case the widow was held (as against persons claiming under the 
mortgagor's grant of the equity of rédemption without joinder of his 
wife) to be dowable only in the surplus remaining after payment of the 
mortgage indebtedness ; while in the other case the wife was allowed 
(as against judgment creditors of her husband) to recover according to 
an estimate based upon the total proceeds of sale. If in the later 
décision State Bank v. Hinton was not overruled, it was limited and 
declared to be simply a rule of property to be applied to cases coming 
within its exact terms. 

The last two paragraphs of the syllabus in which the judges con- 
curred in Mandel v. McClave are as follows: 

"Where the wife bas joined In a mortga!;e of tbe liusband's lands to secure 
his debt, upon a jiiditlal sale of tbe preniises. sbe may bave the value of her 
contingent ripbt of dower in the entire proceeds ascertalred, and the husband's 
entire interest thereln sliall Te exhausted to pay the debt before resortiug to 
the Interest of the wife thereln. 

"Tbe release, in such mortgage, of her contingent rigbt of dower, does not 
inure to the benefit of the busliand's subséquent judgment creditors, and, as 
against tbeuî, the ascertaiued value of her contingent rigbt of dower in the 
éhtire proceeds of the sale wlll be pald to her out of the balance left when the 
mortgage debt is paid, before any part thereof will be distributed to them ou 
their judgment." 

Kling V. Ballentine was approved in Mandel v. McClave and, so 
far as pertinent to the présent discussion, is like that case, except 
that in the former the widow's right of dower was allowed against 
daims of devisees. The décision in Mandel v. McClave has been 
approved in several cases, but not under circumstances requiring more 
than the statement that they show adhérence to the doctrine that when 
the dower right once exists it cannot be affected except through release 
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of t!ie wife, anrl tlien only by the person in whose favor the release is 
made and those claiming- under him. Finley v. Bank, 52 Ohio St. 624, 
44 N. E. 1135, for report of wliich see 32 Wkly. Law Bul. 382; Joyce 
V. Dauntz, 55 Ohio St. 538, 552, 45 N. E. 900; Jewett v. Feldheiser, 
68 Ohio St. 523, 534, 67 N. E. 1072. 

Thus Culver v. Harper and Fox v. Pratt on the one hand, and 
Mandel v. McClave and Kling v. Ballentine on the other, disclose two 
distinct classes of décisions afïecting the right of dower. One em- 
braces purchase-money mortgages, and the other mortgages executed 
by husband and wife to secure his debts. Under the first class, the 
dower right is limited to the surplus remaining after payment of the 
mortgage; under the other, that right extends to the entire proceeds. 
The controlling principle of ail of the décisions we hâve considered, 
except that of State Bank v. Hinton, would appear to be that the dow- 
able interest of the wife or widow must be measured by the bénéficiai 
interest of the husband in the real property of which he was seised in 
his own right at the date of the mortgage, and, of course, during the 
marriage. If the husband's légal (or inheritable) estate in the prop- 
erty was held subject to a purchase-money mortgage, the dowabte in- 
terest is likewise limited. If the husband possessed an unincumbered 
f ee-simple title, the dowable interest extends to the whole estate ; and 
a mortgage of such property by the husband with release of dower 
by the wife to secure a debt of his own entitles her to the rights of a 
surety, and to her original dowable interest in the whole property or 
its proceeds when the debt of the husband is paid. 

There is still another case that must be considered before deter- 
mining whether this classification still subsists. In Hickey, Adm'r, v. 
Conine, 71 Ohio St. 548, 74 N. E. 1137, the Suprême Court of Ohio 
affirmed without report the décision of the Ohio Circuit Court reported 
in 6 Ohio Cir. Ct. R. (N. S.) 321, afîirming the décision of the Common 
Pleas, 3 Ohio N. P. (N. S.) 209. The facts of the case are not suffi- 
ciently reported below to disclose the précise grounds upon which the 
décisions below might hâve been affirmed by the Suprême Court. It 
appears, however, that Conine died seised of property which he had 
purchased subject to a mortgage and that he had assumed and agreed 
to pay it as part of the purchase price. His administrator fiied a péti- 
tion in the probate court making the widow a party for the purpose of 
selling this real estate to pay debts of the deceased. The property was 
sold and the widow was held to be dowable of the whole proceeds, and 
entitled to be paid out of the surplus accordingly. The widow claimed 
a right of subrogation to a certain sum which she had paid on account 
of the property, but this was denied in both of the courts below. Thus 
the only question determined in her favor in any of tlie courts was 
the one stated in respect of the dower. If we are ricjht in our inter- 
prétation of the mortgage involved in the case under review, it is 
plain that the mortgage in question in the Conine Case was a purchase- 
money mortgage. 

It would seem at first blush that the Conine Case abrogated the clas- 
sification before pointed out, and so placed purchase-money mortgages 
in the class established for loan mortgages. But is this the necess'ary 
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conséquence of that décision? It is true that in the opinion of the 
common pleas court the cases of Cul ver v. Harper and Fox v. Pratt 
are criticisêd, and that the trial judge could see no distinction between 
the right of dovver held under a purchase-money mortgage and that 
held with release of dower under an ordinary loan mortgage. While 
approval of the common pleas opinion is expressed in the Circuit Court 
opinion, yet in the latter much stress is laid on the fact that the condi- 
tions of the Conine mortgages were not broken at the time of his de- 
cease. The dower interest had thus become consunimate and in that 
sensé had vested. What force may be rightfuUy ascribed to this 
fact we do not undertake to say. It is enough to state, as before 
pointed out, that no such fact appears in respect of the Hays mortgage. 
Furthermore, it does not appear in the Conine Case, as it does in the 
présent case, whether the estate was solvent or insolvent; in other 
words, it does not appear whether extending the basis of dowable in- 
terest in the widow beyond any bénéficiai interest ever held in the prop- 
erty by Conine, in fact, operated prejudicially or not to others. 

But it is to be observed above ail other things that the Suprême 
Court must bave f ound some facts in the record to distinguish the 
Conine Case from Culver v. Harper and Fox v. Pratt; because it can- 
not be presùmed that the court would bave sufïered those cases to be 
overruled without mentioning 'the fact. More than this, there must 
hâve been in the estimation of the judges concurring in the décision of 
Mandai v. McClave and approving the Kling Case and overruling 
State Bank v. Idintpn a substantial distinction between those cases and 
the cases of Culver v. Harper and Fox v. Pratt; for neither of the 
latter cases is even mentioned in the Mandel Case. The extent alone 
of bénéficiai interest residing in the husband at the date of an ordinary 
loan mortgage, when compared with the extent of interest of a hus- 
band under a purchase-money mortgage as before pointed out, is a dis- 
tinction plainîy to be deduced from the Mandel décision. The f ctct also 
that neither the Culver Case nor Fox Case was mentioned in the Kling 
Case likewise indicates that the concurring judges in that case did not 
regard their décision as in conflict with the underlying principle of the 
Culver and Fox Cases. 

It will not escape attention, moreover, that there was no room for 
distinction between the Mandel Case and the cases of Culver and Fox 
upon any theory of the différence between a contingent and a vested 
dower right; for the reason that the facts for the application of such 
a distinction were présent when State Bank v. Hinton was overruled. 
True, this is suggestive of doser analogy between the Conine Case 
and the présent case; but this only strengthens the presumption, as 
before stated, that there must bave been some facts in the record of the 
Conine Case to distinguish it from the Culver and Fox Cases. We are 
thus constrained to believe that the rule of décision laid down in those 
cases bas not been ovei'thrown, and that the présent case is governed 
by that rule. It is therefore unnecessary to pass upon the contention 
that in respect to estâtes of insolvent debtors section 6350g, Rev. St. 
Ohio, was enacted for the purpose of changing the rule of Mandel v. 
McClave, and in effect restoring that of State Bank v. Hinton. To be 
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sure, if that statute is open to that contention and the construction 
placed upon it in Holmes Co. v. Book, 1 Ohio N. P. 58, the présent case 
is obviously distinguishable from the Conine Case. But, while recog- 
nizing that the act is somewhat persuasive of what the Législature 
thought the law to be, we prefer to rest our conclusion on the grounds 
before stated. 

The décision below must therefore be affirmed, with costs. 

On Rehearing. 

Pétition for rehearing denied, on the ground that analysîs of the 
record in Hickey, Adm'r, v. Conine, accompanying the pétition, con- 
firiTLS the fact relied on by the state circuit court as to the conditions of 
the Conine mortgages. 



LYONS V. WESTWATER. 

(Circuit Court of Appeals, Thlrd Circuit September 28, 1910.) 

No. 1,332. 

1. EsTOPPEL (§ 63*) — Nationai, Banks— Subsckiptions to Stock— Liabil- 

ITY OF SlOCKHOLDEBS. 

Offlcers of a national bank may not hold themselves out to thç Comp- 
troller of the Cnrrency, the bank examiners, and the business public as 
original suliscribers for and holders of its capital stock, whlch they bave 
never pald for. and yet escape llability on obligations given for such 
stock by a secret agreement aniong them that the stock shall be consid- 
ered as belonging to the bank, and not to the one to whom It Is Issued. 

[Ed. Note.— For other cases, see Estoppel, Dec. Dig. § 63.*] 

2. BrLLs and Notes (§§ 49, 537*)— Accommodation Notes— Liabilitt to Bank 

AS INDORSEE. 

A national bank desired to increase its capital stock, and. having failed 
to sell the entire issue, wbich was necessary before it could do business 
on the iucreased capital, in accordance with an agreement between the 
offlcers, a thlrd person gave bis note for the priée of the reniaining 
sliares to one of the directors, wbo indorsed and delivered the same to 
tbe bank ; the shares being issued in bis nanie. The maker having be- 
come insolvent, défendant was induced by such director to exécute his 
accommodation note to the director's unele. wbo indorsed it, and it was 
substituted for that of the flrst maker. The notes were carried and re- 
ported as assets of the bank until its failure; but neither maker paid any 
Interest, the dividends on tbe stock beIng applied thereon. The cashier 
gave défendant a letter assuring him that he would not be held liable 
on his note. Held. in an action by tbe recel ver on a renewal of defeud- 
ant's note, that such note was collectible, if given for the accommodation 
of the director and his associâtes, and not of the bank, and that such 
question was one of fact for the jury, under the évidence. 

riM. Note.— For other cases, see Bills and Notes, Cent. Dig. Si 66, 1862; 
Dec. Dig. §§ 49, 537.*] 

In Errer to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action by Robert Lyons, receiver of the Cosmopolitan National 
Bank of Pittsburgh, against James Westwater. Judgment for de- 
fendant (173 Fed. 111), and plaintiff brings error. Reversed. 

*For other cases eee same topic & § numbeb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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F. F. Oldham and John S. Wendt, for plaintiff in error. 
E. Y. Breck and James G. Westwater (James M. Butler, of counsel), 
for défendant in error. 

Before LANNING, Circuit Judge, and ARCHBALD and CROSS, 
District Judges. 

LANNING, Circuit Judge. This action is on a promissory note 
for $37,500. The Circuit Court instructed the jury to render a ver- 
dict for the défendant, Westwater, The plaintiff, Robert Lyons, re- 
ceiver of the Cosmopolitan National Bank, assigns the instruction as 
error. It appears that about January 1, 1905, the Cosmopolitan Na- 
tional Bank decided to increase its capital stock from $200,000 to 
$500,000. The 3,000 shares of the increase were offered to subscrib- 
ers at $135 per share. After ail but 300 of the shares had been taken, 
one J. D. Lyon made his promissory note for $37,500 (the value of the 
300 shares at $125 per share), dated July 5, 1905, and payable on de- 
mand to the order of P. H. McKinnie. McKinnie indôrsed the note 
and delivered it to the bank. The bank thereupon discounted it, en- 
tered the proceeds ($37,500) to the crédit of its increased capital stock 
account, and in due course issued certificates for the 300 shares either 
to McKinnie, John McClurg, or A. L,. Richmond — to which of them 
is not clear. On July 13, 1905, upon a report to him by the bank that 
the increased capital stock of $300,000 had ail been paid in, the Comp- 
troller of the Currency issued his certificate to that eflfect, and the 
bank thereupon commenced to do business on the basis of a paid-up 
capital of $500,000. McKinnie, McClurg, and Richmond were mem- 
bers of the board of directors of the bank, and had agreed amongst 
themselves, and with the cashier and certain other officers of the bank, 
that the certificates for the 300 shares should be issued to one of them 
and delivered to the cashier for sale to such persons as might be in- 
duced to purchase them. No purchasers were ever found. The note 
was held by the bank until February 24, 1907, when, Lyon having fail- 
ed in business, a new note, made by the défendant, James Westwater, 
and indarsed by H. R. Bean, was substituted for the Lyon note. The 
Westwater note, was several times renewed, and the last renewa! is 
the one now in suit. The Lyon note and the Westwater notes were 
carried as assets of the bank on its books continuously from July 5, 
1905, until the appointment of thè receiver on or about September 5, 
1908. They were also always included as a part of such assets in the 
bank's reports to the Comptroller. During ail of the period from July 
13, 1905, to September 5, 1908, the dividends on the 300 shares were 
réturned by the record holder of the shares to the bank and applied 
by it to the interest on the notes. 

It is contended hère by counsel for the défendant, Westwater, that 
on the facts above stated the 300 shares were always the property of 
the bank, and, consequently, that the Westwater note now in suit was 
in the hands of the bank, and now is in the hands of its receiver, mère 
accommodation paper and without considération. We think this 
view is erroneous, for the reason that it assumes that the oiificers of 
a bank may hold themselves out to the Comptroller of the Currency, 
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the bank examiners, and the business public as original subscribers for 
and holders of a part of its capital stock, which they hâve never paid 
for, and yet escape liability on obligations given for such stock, pro- 
vided there is a secret agreement amongst the officers that the stock 
shall be considered as belonging to the bank, and npt to the one to 
whom it is issued. Such a rule of law would open a wide door to 
fraud. We think there is nothing in principle or authority to support 
it. Of course, a bank may hold paper, issued for its accommodation, 
on which it can never recover. But the Lyon note Avas given for stock 
issued. The certificates for the stock were probably issued to McKin- 
nie himself, who was a party to the Lyon note. The cashier testifies 
that he thinks the certificates were issued to McKinnie, and McKiimie 
testifies that they may hâve been issued to him. 

Section 5210 of the Revised Statutes (U. S. Comp. St. 1901, p. 
3498) requires the président and cashier of every national bank to keep 
at ail times a full and correct list of the names and résidences of ail 
the shareholders, and the number of shares held by each, in the office 
where its business is transacted, for the inspection of ail shareholders 
and creditors of the bank. Presumably such a list was kept by the 
président and cashier of the Cosmopolitan National Bank in its office, 
and that the list showed that certificates for 5,000 shares had been is- 
sued. Section 5143 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 34C2) provides that "no increase of capital stock shall be valid until 
the whole amount of such increase is paid in." The provision of sec- 
tion 5210 was designed to furnish to the public dealing with the bank 
a knowledge of the names of its corporators and to what extent they 
might be relied on as giving safety to dealing with the bank. Waite 
V. Dowley, 94 U. S. 527, 534, 24 L. Ed. 181. The primary object of 
the provision of section 5142 was to prevent the "watering" of stock; 
that is, to prevent banking business being donc upon the basis of an 
increased capital which did not in fact exist. Scott v. Deweese, 181 
U. S. 202, 210, 21 Sup. Ct. 585, 45 L. Ed. 822. 

By a trick McKinnie and his associâtes induced the Comptroller of 
the Currency and the bank's creditors and other stockholders to be- 
lieve that the whole of the $300,000 of increased capital had been paid 
to the bank in cash. As a fact $37,500 of that sum was not paid in 
cash. The Lyon note was given as a substitute for the cash, and was, 
we doubt not, a valid asset in the hands of the bank. But whether 
the circumstances under which Westwater signed the note now in suit 
sustain his défense that he is a mère accommodation maker for the 
bank is, as we view the case, not a question of law for the court, but 
a question of fact for the jury. That he was an accommodation mak- 
er, either for the bank or for McKinnie and his associâtes, is certain. 
If his accommodation was to McKinnie and his associâtes, the receiver 
is entitled to recover; and if to the bank, there can be no recovery. 
There is évidence in the case on which the jury might hâve rendered 
a verdict either for or against the receiver. The testimony of McKin- 
nie and of Westwater concerning their interview at the time West- 
water signed the first of the séries of Westwater notes is so ambigu- 
ous that, if the jury had been left free to draw their inferences in the 
case, they might hâve concluded that Westwater understood himself 
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to be an accommodation maker and Bean to be an accommodation in- 
dorser for McKinnie and his associâtes, and not for the bank. 

This conclusion leads to a reversai of the judgment. There is in 
évidence a letter from the cashier of the bank to Westwater, dated 
Pebruary 23, 1907, concerning the first of the Westwater notes, in 
which the cashier said : 

"It is explicitly understood that there Is no liabllity attaehed to you [West- 
water] for this note; the same heing used by Mr. McKinnie as a substitute 
for another note." 

The plaintifF in error objected to the admission of this letter, and 
error is assigned thereon. But it is not necessary to the décision of 
the case to patss upon this question. If no proper basis was laid for 
its admission, it may possibly be done en a new trial. 

The judgment will be reversed, and the record remanded, with in- 
struction to award a venire de novo. The plaintifï in error is entitled 
to costs in this court. 



ELKIN et al. v. DBNVEB ENGINEERING WORKS CO. 

(Circuit Court of Appeals, Third Circuit. September 21, 1910.) 

No. 12, March Term, 1910. 

REFERENCE (§ 103*) ReFEKENCE BY CONSENT— POWEES OT FEDEEAI, COtTET 

OVKÉ REPOET. 

A fédéral court, on the coming in of the report of a référée to whom 
a common-law action has been referred by consent "to report his flnd- 
Ings. of fact, together with his conclusions of law thereon, subject to 
confirmation by the court, exception, and appeal," has no power to set 
aside such report, flnd new facts, and enter judgment thereon, but on 
the refusai to confirm the report the case stands for a new trial. 

[Ed. Note. — For other cases, see Référence, Cent. Dig. § 203; Dec. DIg. 
S 103.*] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action by the Denver Engineering Works Company against John P. 
Elkin and T. L,. Eyre. Judgment for plaintifï (179 Fed^ d22), and de- 
fendants bring error. Reversed. 

John M. Freeman (Harry F. Stambaugh, of counsel), for plaintifïs 
in error. 

Martin Conboy, for défendant in error. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
BRADFORD, District Judge. 

LANNING, Circuit Judge. By a stipulation fjled December S, 
1907, the attorneys in this case agreed, pursuant to section C49 of the 
Revised Statutes (U. S. Comp. St. 1901, p. 525), that the case should 
be tried and determined by the court, without the intervention of a 
jury; each party reserving the right of review by writ of error under 
the provisions of section 700 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 570). Pursuant to a second stipulation of the attorneys, 

*For other ç&^ib see same tocic & § :<umbsb iu Dec. & Am. Digs. 1^07 to date, & Rep'r Indexes 
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filed December 13, 1907, the Circuit Court ordered the issues in tlie 
case referred to a référée, who was, by the order, directed "to take 
proofs of ail and singular the issues herein and to report his findings 
of fact, together with his conclusions of law thereon, subject to con- 
firmation by the court, exception, and appeal." The référée took the 
évidence, and subsequently filed his report of facts and law. His con- 
clusion was that the défendants John P. Elkin and T. L. Eyre were 
not liable. Under the provisions of a gênerai rule existing in the trial 
court, exceptions to the report were filed, argtied before the référée, 
and overruled by him. The report, the exceptions thereto, the ref- 
eree's reasons for overruling the exceptions, and the évidence taken 
before the référée were thereupon filed, and a rule entered confirming 
the report uniess exceptions thereto should be filed within 10 days. 
Within said 10 days the plaintiff, Denver Engineering Works Com- 
pany, refiled the same exceptions that had been argued before the réf- 
érée. Upon argument before the Circuit Court the exceptions were 
sustained, the findings of the référée overruled, and judgment entered 
for the plaintiiï against the défendants for the sum of $12,536.85. 

We find it necessary to consider but a single question, and that is 
whether a fédéral court, after having refused to confirm the report of 
a référée to whom a common-law action bas been referred by consent, 
may set aside the report, find new facts, and enter judgment on jts 
own findings of fact. 

Whatever may be the practice as to références of common-law ac- 
tions in the courts of the state of Pennsylvania, in a fédéral court the 
référence of such a case can be made only on consent of both parties. 
The seventh amendment to the Constitution of the United States pro- 
vides that "in suits at common law, where the value in controversy 
shall exceed twenty dollars, the right of trial by jury shall be pre- 
served." This right may be waived ; but the waiver, to be effective, 
must be by both parties. In the présent case there was such a waiver. 
The order of référence, based on the waiver, necessarily superseded 
the previous order that the case should be tried' by the court without 
a jury. Previous to the act of March 3, 1865 (13 Stat. 500, c. 86), in 
which sections 649 and 700 of the Revised Statutes first appeared, the 
parties could submit the issues of fact in an action at law to be tried 
by a court without a jury, but they could not hâve the judgment of 
the court reviewed. Kearney v. Case, 12 Wall. 275, 20 L. Ed. 395. 
Now, vmder the provisions of section 700, where a case is tried before 
the court without a jury, exceptions may be taken to the rulings of the 
court, and a review of the judgment may be had. But in the présent 
case the agreement to try the case without a jury before the court had 
been abrogated by the subséquent agreement to try it before a référée. 
The order of référence required the référée "to report his findings of 
fact, together with his conclusions of law thereon, subject to confirma- 
tion by the court, exception, and appeal." The only power possessed 
by the court concerning the report was the power to confirm it or to 
reject it. It could not, in the absence of an agreement to that efïect, 
décide questions of fact, and thus exercise a power over the referee's 
report greater than it could exercise over the verdict of a jury. 
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It is true that judgment cannot" be entered upon the report of a 
référée before the parties hâve had an opportunity to except to the 
report; but after exceptions hâve been filed and argued the duty of 
the court is simply to confirm or to refuse to confirm the report. It 
was so declared in Hecker v. Fowler, 2 Wall. 123, 133, 17 L. Ed. 759, 
Dundee Mortçage Co. v. Hughes, 124 U. S. 157, 160, 8 Sup. Ct. 377, 
31 L. Ed. 357, United States v. Ramsey (C. C.) 158 Fed. 488, and Kil- 
duff V. John A. Roebling's Sons Co. (C. C.) 150 Fed. 240. In the 
Dundee Mortgage Company's Case, there was a référence of a com- 
mon-law action by consent to a référée, who was directed to report 
to the court his conclusions of fact and law. Upon the coming in of 
the report each of the parties excepted, and the court, after argument, 
set aside the findings of the référée, made new findings, and entered 
judgment on the new findings of fact. The Suprême Court said: 

"It Is undoubtedly true that under a common-law référence the court has 
no power to modify or to vary the report of a référée as to matters of fact. 
Its only authority Is to confirm or reject, and if the report be set aside the 
cause stands for trial precisely the same as if it had never been referred." 

In that case, however, there was no bill of exceptions in the record, 
and it did not appear that any exception had been taken to the action of 
the court or in giving the judgment. The proceeding before the 
court, in the nature of a new trial, was declared by the Suprême Court 
to have been in accordance with the understanding of the parties. The 
judgment was therefore afiSrmed. But in the case now under consid- 
ération we have a bill of exceptions and assignments of error present- 
ing the question of the power of the court to substitute new findings 
of fact for the findings of fact by the référée, and to enter judgment 
on the new findings. That question, as it is regularly presented, we 
must answer. We think it clear that the court exceeded its power, 
and that its judgment, entered on its own findings of fact, must be 
reversed. 

The plaintiflfs in error ask that we not only reverse the judgment, 
but that we confirm the report of the référée. This we cannot do. 
The practical efïect of the action of the Circuit Court was to refuse to 
confirhi the report. Had such an order been entered, the case would 
have stood for a new trial. We think our duty is to reverse the judg- 
ment and direct the cause to be remanded to the Circuit Court, with 
instructions to that court to enter an order confirming or setting aside 
the referee's report. If it be confirmed, judgment will be entered in 
favor of the plaintiffs in error. If it be set aside, the cause will stand 
for a new trial. 

Such will be the order. The plaintififs in error are entitled to costs 
in this court. 



PHILADELPHIA 4 E. RT. CO. V. M'oKATH. i&Sl 

PHILADELPHIA & R. RT. CO. T. MeGRATH. 

(Circuit Court of Appeals, Thlrd Circuit September 29, 1910.) 

No. 14, March Term, 1010. 

RArLEOADS (I 350*) — Action fob In.ttjbt at Ckossia'g— Qtje.stions for .Turt. 

In .an action aîriiiust a rallroad conipaiiy to recover for an injury to 
plaintiff at a crossiiig, wliere there was substîtntial évidence in favor of 
plaintlff on the issues of defendant's neRligence and plaintiffs contribu- 
tory négligence, tlje court properly suUmirted such issues to tlie Jury. 

(Ed. Note.— For other cases, see Rallroads, Cent Oig. §§ 1152-1192; 
Dec. Dig. § 3.Ô0.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Action by There?a McGrath against the PhilaHelphia & Reading 
Railway Company. Judgment for plaintiff, and défendant brings er- 
rer. Affirmed. 

See, also, 173 Fed.'736. 

John M. Vanderslice, for plaintiff in error. 

William Clark Mason, for défendant in error. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
ARCHBALD, District Judge. 

BUFFINGTON, Circuit Judge. Tn the court below Thercsa Mc- 
Grath sued the Philadelphia & Reading Railway Company, and re- 
covered a verdict for injury to her caused by the defendant's train 
striking her and cutting off her hand. On the entry of judgment 
thereon the railroad company sued ont tliis writ of error, and as- 
signed for error the déniai of its point that "Under ail the évidence 
in this case your verdict must be for the défendant." 

We hâve reviewed ail the proofs, and are of opinion the facts were 
such that the court was bound to submit the case to the jury. While 
there was contradictory évidence, the case as presented by the plain- 
tiff and her witnesses showed the plaintiff was injured between 9 and 
10 o'clock on the night of May 22, 1908, while attempting to pass the 
defendant's road at a grade crossing on Willow Grove avenue, Phila- 
delphia. She and a young woman companion came along the avenue ; 
the crossing gâte was down, but, as there were no lights either on the 
gâte or avenue, the plaintiff and her companion were unable to see 
it, and so groped along, feeling their way as best they could. The 
plaintiff's companion was in the roadvvay, and got hold of the lowered 
gâte in the darkness. The plaintiff, however, was on the sidewalk, 
and either through the wing of the gâte being so high over the ds- 
pressed sidewalk that the plaintiff walked under it, or owing to its 
not extending over the whole width of such sidewalk, she walked past 
the other end of it and so onto the track, where she was struck by the 
train. 

It is contended by the défendant that the plaintiff did not stop, look, 
and listen as she drew near the track, but walked on in full view of 

•for other cases see same toplc & i numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexa» 
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the headlight of the locomotive of a properly lighted passenger train 
engine which she could hâve seen approaching for a considérable dis- 
tance up'the track. But the difficulty with this contention is that it as- 
sumes plaintiff was struck by the particular train to which the defend- 
ant's proof is directed. On the contrary, she says the train tliat struck 
her was an unhghted train of box cars. The plaintiff's testimony was 
that when she got near to the crossing she stopped and looked, and see- 
ing nothing, went forward and was immediately struck. Her compan- 
ion says she was in the raiddle of the road, and stumbled against the 
gâte in the darkness, and immediately a dark object, what "appeared to 
be just box cars," passed and struck the plaintiff. The défendant called 
no one to prove that no freight train passed about this time, and the 
proof on the defendant's side was fairly open to the contention that 
the plaintiff was not struck by the passenger train. The passenger 
train engineer and fireman say they knew nothing of the accident, that 
they saw no one on or near the track, and that their train stopped at 
Wyndmore Station, about 90 feet beyond Willov» Grove avenue, while 
the plaintiff's companion says that the train that struck the plaintiff did 
not stop and she saw no lights on it. 

In view of thèse proofs and of the différent inferences that could 
be drawn therefrom by différent men, we are of opinion it was not 
the province of the court to become a trier of facts, which it would 
hâve to do, in saying that plaintiff' was struck by a passenger train 
carrying a headlight, and that therefore the plaintiff was guilty of con- 
tributory négligence in walking on the track in the face of it. The 
situation was summed up by the trial judge in refusing the defend- 
ant's motion for judgment non obstante veredicto, and thereto we 
agrée : 

"I do not ses how the Questions of the defendant's négligence and of tlie 
plaintiff's contributory negligenoe could hâve possibly been withdrawn from 
the jury. * * * In my opinion there is sufficient direct and positive tes- 
timony In support of the plaintiff's clalm to prevent the court from under- 
taklng to décide the two vital questions for itself." 

The judgment is afïîrmed. 



PIONEER LACE MFG. CO. v. DODD. 

(CIreait Court of Appeals, Third Circuit. June 27, 1910.) 

No. 1,375. 

Courts (§ 407*) — AppEiiATB Jurisdiction of Ciecuit Court of Appeals — 
Obj)eb "Côntinuinq" Injunction. 

An order denying a motion to dissolve a prellminary iujunction is 
not one "continuing" the injunction, within the meaning of Act March 
3, 1891, c. 517, § 7, 26 Stat. 828 (U. S. Comp. St. 1901, p. 550), and is 
not appealable thereunder. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 1100; Dec. Dig. 
§■ 407.* 

Orders, decrees, and Judgments reviewable in Circuit Court of Ap- 
peals, see notes to Salmon v. Mills, 13 C. C. A. 374, Taylor v. Breese, 
90 C. C. A. 566.] 

"•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date. & Rep'r Indexe» 
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Appeal from the Circuit Court of the United States for the Middle 
District of Pennsylvania. 

Suit in equity by the Pioneer Lace IManufacturing Company against 
John A. Dodd/ From order granting- a preliminary injunction, défend- 
ant appeals. On motion to dismiss appeal. Motion sustained. 

W. W. Watson, for appellant. 

Percival H. Granger and J. Howard Reber, for appellee. 

Before BUFFINGTON and LAKNING, Circuit Judges, and 
YOUNG, District Judge. 

PER CURIAM. On February 18, 1910, the Pioneer Lace Manu- 
facturing Company filed in the United States Circuit Court for the 
Middle District of Pennsylvania its bill of complaint, praying for an 
injunction against the défendant, James A. Dodd, to restrain him from 
continuing in the employment of the Lehigfiton Lace Company. On 
February 24th the Circuit Court, after due notice and a hearing on 
bill and affidavits, granted a preliminary injunction pursuant to the 
prayer of the bill. On March 21st the défendant filed a written mo- 
tion, asking the court to grant a rehearing of the plaintiff's motion to 
show cause why a preliminary injunction should not issue, to the end 
that, if the court should see fit, the injunction should be dissolved and 
vacated. Upon the filing of the motion the Circuit Court made this 
order: 

"That a rehearing be had upon the plaintiffs' application for a prelimi- 
nary injunction before this court at a term to be held on Thnrsday, the 24tli 
day of March, 1910, at 2 o'clock In the afternoon, or as soon thereafter a.s 
counsel can be heard, in the courtroom In the Post Offlee Building In the 
City of Scranton, Pennsylvania, to show cause why the preliminary injunc- 
tion heretofore granted and issued should not bo dissolved and vacated." 

On the return day of the above ruie the hearing was continued un- 
til April 4th. After argument on the last-mentioned day, the court en- 
tered the following order: 

"An application for a rehearing having been granted herein, and tlie mo- 
tion havlng corne on to be heard this 4th day of April to dissolve the injunc- 
tion granted herein on February 24, 1910, now, after hearing W. W. Watson, 
for défendant, in favor of said motion, and Percival H. Grooger, in opposi- 
tion thereto, and due délibération having been had, it is ordered that sald 
motion to dissolve said injunction be and the same Is hereby in ail respects 
denied." 

An appeal to this court from the order granting the preliminary 
injunction was allowed on April 20, 1910. 

The above statement of facts shows conclusively that the appeal was 
not taken within the time prescribed by the seventh section of the act 
entitled "An act to establish Circuit Courts of Appeals, and to de- 
fine and regulate in certain cases the jurisdiction of the courts of the 
United States, and for other purposes," approved March 3, 1891 (Act 
March 3, 1891, c. 517, 26 Stat. 828 [U. S' Comp. St. 1901, p. 550]). 
That section requires an appeal from an interlocutory order granting 
an injunction to be taken within 30 days from the entry of the order. 
The argument in this case that the 30 days did not begin to run until 
after the court had made its order on the motion to dissolve the in- 
181 F.— 44 
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junction is unsound. It has frequently been décidée! that an order re- 
fusing to dissolve a preliminary injunction cannot be construed as an 
order continuing an injunction, so as to bring the case within the op- 
ération of section 7 above mentioned. Dreutzer v. Frankford Land 
Co., 65 Fed. 643, 13 C. C. A. 73; Rowan v. Ide, 107 Fed. 161, 46 C. 
C. A. 214; Heinze v. Butte, etc.. Consolidation Mining Co., 107 Fed. 
165, 46 C. C. A. 319 ; Lewis v. Hitchman Coal & Coke Co., 176 Fed. 
649, 100 C. C. A. 137. 

In accordance with the rule established by thèse précédents, the 
présent appeal must be dismissed ; and it is so ordered. 



In re LESAIUS. 

(Circuit Court of Appeals, Thlrd Circuit. September 28, 1910.) 

No. 50, Marcli Term, 1910. 

Bankbuptct (§ 468*) — Review on AppeaX/— Revbksal of Okder— Pboceed- 
INGS After Kemand. 

Wliere an order of a District Court in bankruptcy has been reversed 
by the Circuit Court of Appeals on appeal, it is annulled for ail pur- 
poses, and cannot afterwurd be amended by the District Court. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 468.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Middle District of Pennsylvania. 

In the matter of F. P. Lesaius, bankrupt. On pétition to revise or- 
der of District Court ; Henry Goodman, as trustée, being respondent. 
Reversed. 

For prior proceedings, see 163 Fed. 614; 165 Fed. 889, 91 C. C. A. 
567. 

R. L. Levy, for petitioner. 

C. A. Van Wormer, for respondent. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
BRADFORD, District Judge. 

PER CURIAM. When this case was first before this court (Lesa- 
ius V. Goodman, 165 Fed. 889, 91 C. C. A. 567), we reversed the order 
of the District Court and remanded the case without préjudice to such 
further proceedings as justice might demand. After the case had been 
remanded it was then before the District Court on the pétition of the 
trustée to review the order of the référée. Either of two courses 
might then bave been pursued: First, the trustée might hâve applied 
to the court to remand the case to the référée to take additional proofs 
and rehear the case; or, second, he might bave applied to the court 
for a rehearing on the pétition to review. He did neither of thèse 
things. He asked the court, by a pétition, to amend the order which 
this court had reversed. But there was no order of the District Court 
to be amended. It had been annulled by the order of this court, and 
stood for nothing. The order now before us is the so-called amenda- 

•Poi other cases see same toplo & 5 ndmbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tory order of the court made upon the pétition of tlie trustée. We do 
not see how it can be affirmed. We regret the necessity of sending 
the case back a second time. 

The order will be reversed; but, in view of the grave charges of 
fraud against the bankrupt, the case will be remanded with leave to 
the trustée to apply to the District Court, either for an order remand- 
ing the case to the référée for further proofs and a rehearing before 
the référée, or for a rehearing by the court on the trustee's pétition 
to review the referee's order. No costs will be allowed to either par- 
ty in this court on this proceeding. 



AMERICAN BAE LOCK CO. v. OLD et al. 

(Circuit Court of Appeals, Third Circuit. September 21, 1910.) 

No. 20, March Term, 1910. 

Patents (§ 328*) — Infringement— Vault-Light Construction. 

ïhe Caldwell patents. No. 741,010 and No. 760,728, each for Improve- 
ments In vault-light construction, as limited by the prlor art, held not 
Infrlnged. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

Suit in equity by the American Bar Lock Company against Robert 
H. Old and others. Decree for défendants (175 Fed. 113), and com- 
plainant appeals. Affirmed. 

Hector T. Fenton, for appellant. 
Charles M. Catlin, for appellees. 

Before BUFFINGTON and I.ANNING, Circuit Judges, and 
ARCHBALD, District Judge. 

PER CURIAM. This suit involves the question as to whether the 
défendants, appellees hère, hâve infringed the two patents of the 
complainant, appellant hère. Each of the patents is for improvements 
in vault-light construction, and each was issued to William L. Cald- 
well, No. 741,010 on October 13, 1903, and No. 760,728 on May 24, 
1904. The Circuit Court concluded that there was no infringement 
(see opinion, 175 Fed. 113). A decree was thereupon entered dismiss- 
ing the bill. We agrée with the conclusions of the court below, and 
adopt the opinion of that court as the opinion of this. 

The decree is afRrmed, with costs. 

•For other cases ses same topic & § numbek in Dec. & Am. DlgB. 1907 to date, & Rep'r Indexes 
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BERYLE T. SAN FRANCISCO CORNICE CO. 

(Circuit Court, N. D. California. July 22, 1910.) 

No. 14,776. 

1. Pateîïts (§ 18*) — Invention. 

A cbange prodiiced In a process or combinntion is not to be rolected as 
obvions or wanting in inventive thouglit because It tends to simplicity of 
action, but the simplifyiiig of a device or process may in itself amouut to 
Invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. I 18; Dec. Dlg. 
§ 18.*] 

2. Patents (§ 230*) — Infeingement — Impbovement Patents — Doctkine o;, 

Equivalents. 

Secondary or Improvement patents, equally with those of a primatT 
character, are entltled to be protected against infringeinent from équiv- 
alents to the full extent that a fair and reasonable construction of tlielr 
claims will warrant. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. § 307; Dec. Dig. § 
230.*] 

3. Patents (§ 26*) — Invention — New Combination of Old Eléments. 

If a new combination and arrangement of known éléments produees a 
new and bénéficiai resuit never attalned before, It is évidence of ii.veution, 
and such resuit need not be new and useful in a primary sensé, but only 
' approximately so. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 27-30; Dec. Dig. 
§ 26.* 

Patentability of combinatlons of old éléments as dépendent on results 
attaiued, see note to National Tube Co. v. Alken, 91 C. O. A. 123.] 

4. Patents (§ 328*) — Valimtt and Infeingement — Peocess or Ptitting Métal 

Facirg on Wood. 

The Beryle patent, No. 887,995, for a method of caslng wooden mould- 
ings, etc., while for an improvement on the prior art, was not antlcipated, 
aud discloses invention, and is of such merit as to entitle it to a construc- 
tion sufficiently broad to give it protection against a method uslng palpable 
équivalents. Also, held infrlnged. 

_ In Equity. Suit by Andrew Beryle against thè San Francisco Cor- 
nice Company. On final hearing. Decree for complainant, 

G. E. Harpham, for complainant. 

F. J. Kierce and James P. Sweeney, for défendant. 

VAN FLEET, District Judge. This is a bill to enjoin the infringe- 
ment of letters patent issued to complainant for a device for covering 
wooden mouldings and others forms of wood with métal casing, and 
for damages ensuing to complainant from the infringing acts of the 
défendant. 

The défenses interposed are want of invention and noninfringe- 
ment. Complainant's device consists of a table, bench, or other con- 
venient base on which is arranged a bed-plate with a die or séries of 
dies and proper securing means to hold the material while in course 
of being acted upon ; the process of putting on the casing being aptly 
and clearly described in the claims of the patent alleged to hâve been 
infringed, as follows: 

•Far other cases see same topic & § numbek la Dec. & Am. Digs. 1907 to date, & Rep'r ludexe» 
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"1. The herein described method of putting on a métal facing on wood con- 
slstlng in first securing the front ends of the métal and wood so they will 
travel together. and then simultaneously pusliing tlie wood and meta! for the 
facing of the same through a die by pushing means applied to the rear end of 
the wood. 

"2. The herein described method of putting on a métal facing on wood con- 
sisting in securing the front ends of the métal for the facing, and the wood to 
be faced so that they will travel together and tlien apijlying pusliing means to 
the rear end of the wood and simultaneously pusliing the wood and the uietal 
for the casing through a succession of dies adapted to forni the métal upon 
the wood and îmbed the edge of the métal in the wood whereby it Is locked 
thereon." 

The alleged infringement is accomplished by means of two certain 
unpatented devices or machines admittedly used by défendant which 
are thus described in a stipulation in the record as to their construction 
and opération : 

"lu one machine the sheet métal with which the wood moulding Is to be 
cased and the wood moulding were secured together at their front end, and 
were placed together on a table which contained a forming die or séries of dies 
on the top thereof. ïhe wood moulding and the métal to case the same were 
then forced or pulled through the die or séries of dies by means of a pièce 
of iron which was hooked on to the rear end of the wood. This pièce of iron 
whleh was hooked on to the rear end of the wood was attached to an iron rod 
which extended beneath the table to the forward part of the same and was 
connected up to mechanism which drew the rod forward, thereby causing the 
wood and métal to be forced or pulled through the forming dies." 

In the second : 

"The wood and the métal for casing the same were secured together at their 
front end and were placed on a table which had situate thereon a forming die 
or séries of dies. A pusli-bar in the form of a wooden scantiing about 3 inches 
square and of the necessary length was brought into contact with the rear end 
of the wood. This push-bar was operated by mechanism beneath the table 
which moved the push-bar forward, and caused it to push the wood and métal 
through the forming die or dies." 

1. As to the défense of want of invention, which is based on the the- 
ory of anticipation, the évidence shows that there existed at the time of 
complainant's appHcation for patent a process for incasing wood with 
métal commonly called the "pulling process," evidenced by certain 
existing patents. This process consisted substantially of a device 
whereby it was necessary in preparing the material to be processed 
that the moulding or other wood be first eut down or reduced in size 
at the introductory end, and the casing métal so eut at that end as to 
permit of the insertion of the wood and métal into the die for such dis- 
tance as to enable the reduced end to pass through and project beyond 
the die so as to be seized and held by a pair of tongues or clamps at- 
tached to a chain extending in front, whereupon, povver being applied, 
the material would be forcibly pulled through the die by the chain and 
the forming process of compressing the métal around the wood thus 
accomplished. By this process, as the évidence establishes, much time 
was consumed in first preparing the material for insertion into the 
die, and, after it had been processed, more time was consumed in 
cutting ofï by hand the reduced end of the wood and métal which was 
of no value in the finished product ; while the material thus eut off and 
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thrown away entailed, with the time consumed, a very materîal per- 
centage of loss to the manufacturer. 

The évidence shows that the complainant's process eHminates this 
consumption of time and waste of material. No preparatory forming 
up of the material for processing is required. The wood and métal 
are eut in lengths suitable for the use to which the finished product 
is to be put. They are then secured or fastened so as to "travel to- 
gether," are simultaneously forced through the dies and émerge in a 
completed state ready for use in the structure for which they are de- 
signed. The évidence also shows that by this process, if the work re- 
quires the ends of the moulding to be cased, it is accomplished wliile 
passing through the dies by the simple means of leaving the métal long 
enougli to tum up over the ends, and, by the use of spacing blocks, 
the ends are incased as perfectly as the body, thus avoiding the ne- 
cessity of doing it by hand. The évidence further tends to show that, 
by this processi the casing material is more closely compressed and 
fitted upon the wood than by the former, and gives a better resuit in 
the finished work. As a resuit of thèse différences in the two pro- 
cesses, it very clearly appears, notwithstanding some conflict in the 
évidence, that there is a considérable percentage of value to the manu- 
facturer in the work done by that of the complainant over the one 
previously existing. Defendant's contention is in substance that thèse 
dififerences in the working of complainant's process, if of any considér- 
able merit at ail, constitute a mère improvement in degree resulting 
from mechanical différences in method of treatment, and grow out of 
simple and obvious changes which in the light of the existing art, were 
ail antieipated and in common knowledge before the date of his patent ; 
that they are therefore entirely wanting in novelty, and involve no in- 
ventive thought which will snstain his patent. 

As to the prior art, ail of the anticipating références put in évidence 
are based more or less closely upon the idea embraced in the so-called 
pulling process as above described. One of them, the Appleyard de- 
vice, had a feature not common to the others, whereby through the 
instrumentality of a tootbed roller upon which the material traveled its 
course through the dies was facilitated; but in other respects the de- 
vice worked on substantially the same plan as the others and avoided 
none of their defects. Moreover, the évidence tends to show that this 
device could not be successfully used where ail four sides of the wood 
were to be incased, owing to the fact that one face of the material 
would be injured by the teeth of the roller in passing over it. I am 
satisfîed that there is nothing so distinctive in the working of this de- 
vice as to efïect an anticipation of complainant's patent if the other réf- 
érences do not. 

If complainant were making the broad claim of novelty in the mère 
function of forcing the material to be processed through a die or dies, 
thèse références would undoubtedly constitute an anticipation. But he 
makes no such claim. What he is claiming as new in the process is, 
first, the feature of so securing the initial ends of the wood and métal 
together that the moulding and casing métal will travel together ; and, 
secondly, forcing the material thus combined through the dies by push- 
ing means through power applied to the rear end. Thèse are the dis- 
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tinctive daims of his patent. As mère structural différences in the 
device from those previously existing, it may be conceded that they 
are simple; but whether they are obvious changes, suggested by the 
prior art, must dépend upon considérations other than their mère sim- 
plicity. Simplicity in mechanics is not a vice, but rather a virtue — a 
strength, not a weakness ; and this is especially true in the field of in- 
vention. A change produced in a process or combination is not to be 
rejected as obvious or wanting in inventive thought because it tends to 
simplicity of action. In Dececo Co. v. Gilchrist Co., 125 Fed. 293, 
298, 60 C. C. A. 207, it is held that simplification of a mechanical de- 
vice, when of a substantial character, by the élimination of features 
which are expensive and burdensome, may amount to invention; and 
it is aptly said that "to obtain absolute simplicity is the highest trait 
of genius." And whether the change is of a substantial character is 
to he determined not so much from its apparent simplicity in a me- 
chanical sensé as from the results produced. As stated in United 
Fastener Company v. Bradley, 149 Fed. 222, 79 C. C. A. 180, the test 
of patentability in an improvement of an existing art is "not the sim- 
plicity of the device, but the difficulties overcome and the resuit ac- 
complished." 

The same test is to be applied in determining whether the changes 
eflfected are so obvious as to évidence the use of mère mechanical skill 
rather than invention. It is a very common and usual thing in cases 
involving the validity of patents for improvements in a prior art, where 
ail the éléments are old, to interpose the défense of want of invention 
based upon the claim that the improvements wrought are merely ob- 
vious mechanical changes suggested to the mind of the skilled artisan 
from existing devices or processes. As stated by Judge Wallace in 
International Tooth Crown Co. v. Richmond (C. C.) 30 Fed. 775, in 
answering a like claim : 

"It Is not diffienlt, after the fact, to show by argument how simple the 
achieveraent was, and, by aggregatiiig ail the fallures of others, to point ont 
the plaln and easy road to success. This is the wisdom after the event that 
«ften confutes Invention, and levels It to the plane of mère mechanical skill." 

But, as there indicated, the court should be chary in giving ear to 
this siren song that seeks to deprive the worthy of well-earned effort. 
Mr. Justice Bradley in Loom Co. v. Higgins, 105 U. S. 580, 26 L. Ed. 
1177, has this to say upon the same subject: 

"At this point we are constralned to say that we cannot yield our assent to 
the argument that the combination of the différent parts or éléments for at- 
taining the object in view was so obvious as to merit no title to invention. 
Now, that it has succeeded, It mny seem very plaln to any one that he coiild 
hâve done as well. This is often the case wlth inventions of the greatest merit 
It may be laid down as a gênerai rule, though perhaps not an invariable one, 
that if a new combination and arrangement of known éléments producea a uew 
and bénéficiai resuit, never attained before, It Is évidence of invention." 

And such resuit need not be new and useful in a primary sensé, but 
only approximately so. In St. Louis St. F. Co. v. Am. St. F. Mac. 
Co., 156 Fed. 574-576, 84 C. C. A. 340, in sustaining a patent intro- 
ducing an improvement in the old method of flushing or cleaning 
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streets, the Circuit Court of Appeals of the Eighth Circuit, iii answer 
to the same défense under considération hère, say : 

"The new and useful result claimed is tlie effective looseiiing up of dirt and 
material on the street and washiug. them off into the gutter by oue action 
without injury to the street. To accomplisli a new and useful resuit witliin 
the ineaning of the jiateut law (section 48S6. Rev. St. [U. S. Coinp. St. 1001, 
p. 3382]), it is not necessai'y that a resuit before uuknowu sliould be hrouglit 
about, but It is suiiieient If an old resuit is accomplished in a new and more 
effective way. If the value and efCeetIveness et a machine are substantially 
increased, the new combination of old éléments, which does it, is patentable. 
Loom Ce. V. Higgins, 105 U. S. 580, 591, 26 L. Ed. 1177; Cantrell v. Wallick, 
117 U. S. 689-694, 6 Sup. Ct. 970, 29 L. Ed. 1017 ; Andersen v. Collins, 58 C. 
O. A. 669, 122 Fed. 451, and cases cited." 

Tested by thèse principles, it cannot be said that the clianges in 
the process disclosed in the patent are so obvious as to hâve been 
anticipated by the prior art. It is true that, regarded purely from 
a mechanical point of view, it appears at first glance a simple thing in 
the one instance to merely change the method of securing the ends 
of the material for process, and in the other to change the point of 
contact in the application of the propelling power; but, when \ve re- 
gard the material différence in resuit, the fact that the old process had 
been in practice for a humber of years without the élimination of the 
cumbersome methods characterîzing ail previous efiforts in the art, it 
furnishes very persuasive, and we hâve seen compétent, proof of the 
présence of the inventive faculty. It must be borne in mind that the 
line which divides invention from mère mechanical improvement is in- 
definite and sometimes shadowy, and the resuit produced by the change 
is frequently the one potent factor in determining on which side of the 
line a particular claim falls. Hère we bave something in the way of 
substantial results which makes jûst the différence between success in 
the art and comparative f ailure ; a process which brings forth a fin- 
ished product as against one which leaves it incomplète; and this dif- 
férence is sufficient évidence of invention. 

2. With référence to the défense of noninfringement not much need 
be said. It was conceded at the argument by counsel for défendant, 
as is apparent, that, if complainant's patent is valid to the extent 
claimed, the devices practiced by défendant embody the équivalent of 
those claims and are an infringement. But defendant's contention is 
that the patent not being a primary one, but for a mère improvement, 
and that not a broad one, is so limited by the prior art as to narrow its 
construction to the précise form of device claimed by the inventor, and 
is not entitled to invoke the doctrine of équivalents; that, as defend- 
ant's devices are structurally différent, they cannot be held to infringe. 
This contention is in line with what was supposed at one time to be 
the doctrine of the Suprême Court; that none but pioneer inventions 
were entitled to the protection of the so-called doctrine of équivalents. 
But the idea that any such doctrine ever in fact existed under the déci- 
sions of that court, when properly construed, has been exploded; 
and it is now settled timt secondary or improvement patents equally 
with those of a primary character are entitled to be protected against 
infringement from équivalents to the full extent that a fair and reason- 
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able construction of their claims will warrant. Paper Bag Patent 
Case, 210 U. S. 405, 28 Sup. Ct. 748, 52 L. Ed. 1122. 

It is held in that case, after an exhaustive review of ail the previous 
rulings of the court, that those cases "are not to be construed as hold- 
ing that only pioneer patents are entitled to invoke the doctrine of 
équivalents, but that the range of équivalents dépends upon the degree 
of invention, and infringement of a patent not primary is therefore not 
averted merely becausc defendant's machine may be differentiated ;" 
that "the claims measure the invention; and that, while the inventor 
must describe the best mode of applying the principle of his_ invention, 
the description does not necessarily measure the invention." (Quota- 
tions from syllabus.) Within thèse rules I think the patent in ques- 
tion, as indicated by the discussion of its character and the results 
produced, is clearly entitled to a construction sufficiently broad to give 
it protection against devices so palpably violating its claims as do those 
of the défendant. 

As suggested in Albright v. Langfeld (C. C.) 131 Fed. 473: 

"When the Patent Office lias granted a patent to an inventor, the court 
should not be reudy to adopt a narrow or astnte construction fatal to the 
sraut, and, in cases wiiere there is any doubt, the test of practieal success is 
always persuasive évidence of novelty, and bas great weight in solving the 
question favorable to the invention." 

3. There is but one objection to évidence noted in the defendi.nt's 
brief — that to the introduction of complainant's Exhibits B to G, on 
the ground that no sufficient foundation had been laid. But the spéc- 
ification is not in accordance with our rule in that the place where the 
objection is to be found in the testimony is not referred to. Rule 53 
governing final hearings in equity provides : 

"Each brief shall contain a distinct spécification of any objection relied on 
to the admission of évidence offered by an adverse party, whicb speciticatiou 
shall distinctly refer to the particular questions or évidence objected to, and 
the places where such objections are to be found in the testimony. Any objec- 
tion not so noted in the brief shall be deemed to be withdrawn." 

The spécification, not being in form to require notice from opposite 
counsel, must be ignorée! by the court. 

As a resuit of thèse considérations, a decree may be entered in fa- 
vor of complainant as prayed, and providing for a référence to the 
master to ascertain the damages. 



CONROY V. l'KNN ELECÏRICAL & MFG. CO. 

(Circuit Court, W. I). Pennsylvania. August 4, 1!)10.) 

No. 50. 

Patents (§ 328*) — Validity and Infhinoement— Maoitine for Ciiippino 
Glass. 

The Conroy reissue patent, No. 12.780 (original No. 723,13!)), for a ma- 
chine for chipping the edges of glass articles, hcld valid and infringed. 

"For other cases see same topic & § numbkr in Bec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit by John M. Conroy against the Penn Electrical & 
Manufacturing Company. On final hearing. Decree for complain- 
ant. 

See, also, 155 Fed. 431, 425; 159 Fed. 943, 87 C. C. A. 149; 173 
Fed. 299. 

Christy & Christy and Paul Synnestvedt, for complainant. 
J. M. Nesbit and Edward Rector, for défendant. 

ORR, District Judge. This matter cornes before the court on final 
hearing upon a bill charging the défendant with the infringement of 
a reissued patent. No. 12,789, originally granted to the complainant 
March 17, 1903, and reissued to him May 5, 1908, for an improve- 
ment in ornamenting glass. Some time since this court overruled a 
demurrer to the bill, for the reasons stated in Conroy v. Penn Elec- 
trical & Manufacturing Company, 173 Fed. 299. Since then the de- 
fendant has answered, and proofs hâve been taken by both parties. 
The questions raised by the demurrer were reargued upon final hear- 
ing, especially the question as to the validity of the reissue ; but noth- 
ing has been presented which has convinced the court that there was 
error in holding the reissue to be valid, or in other conclusions as ex- 
pressed in the opinion overruling the demurrer. 

The proofs show that ail the material allégations of the plaintifï's 
bill are true. Complainant's title to the patent and the utility of the 
invention are not disputed in any way. Nor is it seriously contended 
by the défendant that infringement, after notice given of the existence 
of complainant's patent and after the filing of the bill, has been and is 
a f act. The claim of the reissued patent is as follows : 

"A machine for chippliig the edges of glass articles, comprising In com- 
binatlon a rest or supi)ort for sald article and a carrier movable relative to 
said support and provided with projectlng nieans arranged to strike the said 
glass an angular glancing blow at a point adjacent Its edge and In a direc- 
tion a way from the edge, substantially as descrlbed." 

The défendant employs a machine for chipping glass which is with- 
in the claim of said patent. Defendant's own expert says that the lan- 
guage of the claim of the reisfued patent in suit would accurately ap- 
ply to defendant's structure. As has been said, the only real qtiestion 
raised is the validity of the reissue. The complainant is entitled to 
the relief prayed for. 

Let a decree be drawn in accordance with this opinion. 



NEWELL V. BALTIMORE & O. R. CO. 

(Circuit Court, W. D. Pennsylvania. September 16, 1910.) 

No. 87. 

1. Courts (§ 272*) — Fedeeai. Coubts — Jueisdiction — Action Base» on Féd- 
éral Statute — Employee's Liabiijty Act. 

Where after suit brought March 5, 1910, In the fédéral Circuit Court, 
slttiug in Pennsylvania, by a citizen of Teunsylvania against a Maryland 
corporation, to recover damages for injuries resulting from defendant's 
négligence, In whlch fédéral jurisdiction rested exclusively on diverse 

*For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Inclexes 
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citizenship, plaiiitlff so amended his original statement as to allège a 
cause of action for injuries to a servant while engaged in Interstate com- 
merce, under tlie fédéral employer's liability act (Act April 22, 1908, c. 
149, 35 Stat. 65 [U. S. Comp. St. Supp. 1909, p. 1171]), so ttiat jurisdiction 
did not dépend solely on diverslty of cltizenship, the court was tliereby 
depriyed of Jurisdiction ; the suit not having been brouglit in tbe district 
of defendant's résidence. 

[Ed. Note. — For other cases, see Courts, Dec. Dlg. § 272.* 
Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 O. C. A. 249, Mason v. Dullagham, 27 0. C. A. 298.] 

2. CotTBTS (§ 250*) — Fedbeal Courts — Jubismction— Statutes. 

Act Cong. April 5, 1910, c. 143, 36 Stat. 291, amending tbe employer's 
liability act (Act April 22, 1908, c. 149, § 6, 35 Stat. 66 [U. S. Comp. St. 
Supp. 1909, p. 1173]), providing that actions may be brougbt thereunder 
In the Circuit Court of the United States in the district of the résidence 
of the défendant, or in that In which the cause of action arose, or In 
which défendant shall be doing bvisiness at the time of the commencement 
of the action, has no application to suits brought prior to the amendment, 
which could only be brought in the district of the defendant's résidence, 
as provided by Act Marcb 3, 1887, c. 373, 24 Stat. 552, as corrected by Act 
Aug. 13, 1888. c. 866, 25 Stat. 433 (U. S. Comp. St. 1901, p. 508) ; juris- 
diction not being founded solely on diverslty of citizenship. 
[Ed. Note. — For other cases, see Courts, Dec. Dig. § 250.*] 

Action by Frank A. Newell against the Baltimore & Ohio Railroad 
Company. On motion to rescind an order dismissing the action for 
want of jurisdiction. Denied. 

W. W. Stoner and F. H. Guflfey, for plaintiff. 
J. W. McCleave, for défendant. 

ORR, District Judge. This matter cornes before the court upon a 
motion of plaintiff's counsel to rescind an order of this court dismiss- 
ing the action for want of jurisdiction. The plaintiff is a citizen of 
Pennsylvania. The défendant is a corporation (and therefore an inhab- 
itant) of Maryland. 

The action is brought to recover damages for personal injuries al- 
leged to hâve resulted from the négligence of the défendant. The 
suit was brought on March 5, 1910. The statement then filed set 
forth nothing from which an inference could be drawn that the action 
was not an ordinary common-law action. This being so and there 
being a diverslty of citizenship alleged, this court clearîy had jurisdic- 
tion at the time suit was brought. It is true that in the original state- 
ment of the plaintiff's case the words "interstate traffic" were used, but 
their use was apparently for the purpose of describing certain cars 
by which the plaintiff alleged he was injured, and not as descriptive 
of the employment of the plaintiff. After the gênerai issue had been 
pleaded, and after the case was upon the trial list, the court permitted 
the plaintiff to amend his original statement by the addition of the 
f ollowing words : 

"Plaintiff avers that on May 6, 1909, and for some time previous thereto, 
he was employed by the défendant in the capacity of a freight brakeman, and, 
being so as aforesaid in the service of défendant, he was on said date engaged 
In the performance of his dutles as such in interstate commerce work, and, 
while he was as aforesaid engaged, It became necessary in conducting the de- 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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fendant's business for the crew of whicli lie was a member to place several 
freight cars used and engagée! in Interstate traftic on a certain siding or side 
track of défendants situate in its railroad yards In tUe borough of Oonnells- 
ville, Fayette county, Pa." 

It will thus be seen that what had been the common-law action of 
the plaintiff became by the amendment an action under the act of 
Congress approved April 22, 1908, commonly called "Employer's L,i- 
ability Act," entitled "An act relating to the liabiHty of common car- 
riers to their employés in certain cases." Act April 22, 1908, c. 149, 
35 Stat. 65 (U. S. Comp. St. Supp. 1909, p. 1171). 

When the case was reached for trial and'before the jury was se- 
lected and sworn, counsel for the défendant moved the court to dismiss 
the action for want of jurisdiction upon the ground that it appeared 
from the pleadings that the controversy is one arising under the Con- 
stitution and laws of the United States. It was urged by plaintiff's 
counsel at that time, and at the time of the argument of this motion, 
that the suit was brought for the purpose of having the benefit of the 
fédéral statutes, that the question of jurisdiction should hâve been 
raised at once by the défendant, and, that not having been donc, the 
jurisdiction was waived. To this assent could not be given because 
the original statement of claim gave no notice of plaintiff's intention 
to hâve the benefits of the fédéral act, and the défendant at the first 
convenient time after the amendment, which for the first time set ont 
the plaintiff's purpose, raised the question of jurisdiction. It was clear 
that the gênerai proposition, that, even if there be a common-law 
cause of action between parties by reason of diverse citizenship, yet 
if there be another ground of jurisdiction the suit should only be 
brought in the résidence of the défendant, bas long been settled. See 
Maçon Grocery Company v. Atlantic Coast Line, 215 U. S. 501, 30 
Sup. Ct. 184, 54 Iv. Ed. . That there is another ground of jurisdic- 
tion than diversity of citizenship appears from the amended statement 
and from the assertions of counsel for the plaintiff. See the following 
cases which are similar to the case at bar and appear to be directly in 
point: Smith v. D. T. & S. L. R. R. Co. (C. C.) 175 Fed. 506; Whit- 
taker v. Illinois Central (C. C.) 176 Fed. 130; Cound v. A. T. & S. 
F. R. R. Co. (C. C.) 173 Fed. 527. The plaintiff's counsel hâve cited 
many cases tq sustain their position that suit under the employer's 
liability act is not one arising iinder the laws or Constitution of the 
United States, but the majority, if not ail, of thèse cases are pétitions 
for removal from state courts, and were decided upon the ground that 
the facts necessary to raise the fédéral question did not appear in 
plaintiff's statement of claim or déclaration, but by the pétition for 
removal or otherwise. 

The plaintiff insists that jurisdiction should be sustained by reason 
of the act of Congress approved April 5, 1910 (Act April 5, 1910, c. 
143, 36 Stat. 291), passed to amend the employer's liability act, and 
particularly by the amendment to section 6, wherein it is provided 
among other things: 

"Under this act an action may be brouglit in the Circuit Court of the 
United States in the district of the résidence of the défendant, or in which 
the cause of action arose, or in whlcli the défendant shall be doing business 
at the time of commencing such action." 
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The very fact that such enactment was deemed necessary by Con- 
gress is persuasive that prior thereto such action could only be brought 
in accordance with the acts conferring jurisdiction upon the Circuit 
Courts of the United States, to wit, the act of March 3, 1887 (Act 
March 3, 1887, c. 373, 24 Stat. 552), as corrected by the act of August 
13, 1888 (Act Aug. 13, 1888, c. 866, 25 Stat. 433 [U. S. Comp. St. 1901, 
p. 508]), the material part of which is as foUows: 

"No civil suit shall be brought before either of said courts against any per- 
son by any original process or proceeding in any other di-strict than that 
whereof he is an inhabitant, but where the jurisdiction is founded only on the 
fact that the action is between citizens of différent states, suit shall be brought 
only in the district of the résidence of either the plaintiff or the défendant." 

In addition, the amendment of 1910 does not confer jurisdiction 
upon pending suits. The use of the words "may be brought" clearly 
indicates that it refers to actions to be commenced after its passage. 
In addition, also, it is a gênerai proposition of law that statutes will 
not be given a rétroactive efifect or apply to pending cases unless they 
relate to procédure merely, or arç so expressed in the act. As said by 
Mr. Justice Clifïord in Twenty Per Cent. Cases, 20 Wall. 187 (22 L- 
Ed. 339) : 

"Even though the words of a statute are broad enough In their literal es- 
tent to comprehend existing case.?, they must yet be construed as applicable 
only to cases that may hereafter arise, unless the language employed express- 
es a contrary intention in unequivocal terms." 

I am of the opinion that the amendment of 1910 was not rétroactive, 
and did not confer jurisdiction upon this court over the défendant. 
Had plaintifï elected to proceed without amendment of his statement or 
déclaration, the benefits which he hoped to bave by reason of the 
employer's liability act, which are unnecessary to be stated, might hâve 
been lost to him. He insisted upon the amendment, and as well as- 
serts that the original statement sets forth a cause of action under the 
statute. The jurisdiction sought was not founded only upon diverse 
citizenship. 

The motion of the plaintifï is overruled. 



In re DUNN. 
(District Court. N. D. New York. September 29. 1f)10.) 

BANKRUPTCY (§ 348*) — DeBTS ENTITLED to TmORITY SUFFICIENCY OF Cl-ArM. 

A statement m a cliura filed asaiJist the estate of a bankrupt that it is 
for "wages due deiioient as clerlc and luanager and is a preferred claini" 
Is not sufflcient to eiititle the chiiiuiint to priority of payment, in the ab- 
sence of either statemeut or proof that such wages were earned within 
three nionths before the flling of the pétition. 

[Ed. :Xote. — For other cases, see Bankruptcy, Dec. Dig. § 34S.*] 

In the matter of John F. Dunn, bankrupt. On motion to vacate or- 
der of référée, and for allowance of claim as a preferred claim. Mo- 
tion denied. 

•For other case» see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Motion to vacate and set aside the order of the référée allowing the 
trustee's report and discharging him, and for an order requiring the 
référée and trustée to pay Louis C. Peck, claimant, his claim of $83.76 
in f uU as a. pref erred claim. 

A. L. Graff, for claimant. 

Lewis, Watkins & Titus, for trustée. 

F. J. De La Fleur (A. G. Senior, of counsel), for référée. 

RAY, District Judge. The pétition of Louis C. Peck states that 
by an order of thé référée the first meeting of creditors was directed 
to be called and held on the 16th day of October, 1908, and that a no- 
tice of such meeting was duly published, and that September 30, 1908, 
the "said référée mailed to each creditor a notice of said first meeting 
of creditors" ; that such meeting was held October 16, 1908, and Clar- 
ence D. Stetson, Esq., was selected as trustée and his bond fixed at 
$1,500. December 23, 1908, said Peck filed his claim for $83.76 with 
the clerk of this court, alleging therein as f ollows : 

"That the said J. F. Dunn, the person-by whom a pétition for adjudication 
■of bankruptcy has been filed, was at or before the flling of said pétition, and 
stlll Is, justly and truly iudebted to said Louis C. Peck in the sum of eighty- 
two 7o/ioo dollars (82.76). That the considération of said debt is as follows: 
AVages due déponent as clerk and manager and is a preferred claim. That 
the date of maturity of said debt Is about August 24, 190& That no note has 
been reoelved nor judgment recovered therefor. That no part of said debt has 
Ijeen paid. That there are no set-offs or counterclaims to the same. That 
said creditor has not, nor has ^^ny person by order of said créditer, or to the 
knowledge or bellef of said déponent for the use of said créditer, received any 
manner of securlty for said debt whatever." 

There was no suggestion in such claim that it was for "wages due" 
to him as a clerk and manager which had "been earned within three 
months before the commencement of" (bankruptcy) "proceedings," and 
on this motion no proof of that kind is produced or ofïered. The "wages 
due déponent as clerk and manager" may hâve been earned a year be- 
fore or two years, and may hâve been earned while in the employ of 
some other person as affidavits presented in behalf of the trustée and 
référée indicate the fact was. 

The statement, "and is a preferred claim," is a mère conclusion, and 
not équivalent to a statement that he was clerk and manager for John 
F. Dunn or in his employ, or that the "wages" were "earned within 
three months before the date of the commencement of proceedings." 
Section 64 of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 
563 [U. S._ Comp. St. 1901, p. 3447]) tells what claims hâve priority, 
and subdivision "b" says: 

"The debts to hâve priority, except as hereln provided, and to be paid in 
full out of bankrupt's estâtes, and the order of payment shall be, * * * (4) 
wages due to workmen, clerks, traveling or city salesmen, or servants, which 
hâve been earned within three months before the date of the commencement 
of proceedings, not to exceed three hundred dollars to each claimant," etc. 

Proof of claim must state facts which show the claim to be entitled 
to préférence or priority of payment. It is not sufficient to say in 
the claim that the debt therein mentioned is "preferred" or a "preferred 
claim." Even on this motion it is not stated that Peck was in the 
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employ of Dunn in any capacity within the three months of the filing 
of the pétition, or that the wages claimed were earned within such 
three months. July 5, 1910, the trustée filed his final account, and the 
final meeting of creditors was called for August 2, 1910, and notice 
given to this claimant, Peck, in the manner prescribed by law. At that 
meeting the order of distribution, etc., was made. Peck did not ap- 
pear. 

As it was not made to appear to the trustée or référée or to this 
court, and has not on this motion been made to appear, that Peck had 
or has a claim against the estate of John F. Dunn entitled to priority of 
payment. and, so far as appears, the final dividend ordered was and is 
right and was mostly paid before tliis motion was made, and durmg 
the pendency of the proceedings Peck made no effort to ascertain 
whether his claim had been allowed as one entitled to priority, and as 
the facts shown by the trustée and référée establish that Peck was not 
in the employ of Dunn at the time of the commencement of the bank- 
ruptcy proceedings, and that the store where he was employed was 
owned and in the possession and being run or conducted by another 
person, the motion is denied. 



In re FOSTEK. 

(Pfptrlrt Court, D. Vermont. Septeniber 5, lOIO.V 

Banthîttptcy (§ 258*) — Salb of Peopebtt — Mobtgaged Pbopebtï— Riohts or 

MoRTGACiEE. 

l'roperty of a banknipt Incnmbered by mortgage liens glven In good 
faith and dniy recorded more tlian four months prior to the filing of the 
pétition, which It Is provided by Banlir. Art July 1, 1808, c. 541. § 67d, 
&0 Stat 5(i4 (U. S. Comp. St. 1901. p. 3440), "shall not be affected by 
this aet," shonld not be ordered sold by the trustée, unless it api>ears 
that the liens will not be affected. and that the sale will beneflt the es- 
tate. Where such liens were nearly twice the appralsed value of the 
property and the mortgagee made no daim against the estate. a sale 
was not justifled and should be set aside, nor can the, mortgagee be 
cliarged wlth the expansé thereof. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. 5 258.*] 

In the matter of Fred G. Foster, bankrupt. On review of orders 
of référée. Orders set aside. 

V. A. BuUard, for petitioner. 

Henry Brockway, trustée, in pro. per., and F. H. Clark, for trustée. 

MARTIN, District Judge. Pétition by G. E. Smith for review of 
the orders made by the référée relating to the sale of certain real es- 
tate in which the petitioner is interested as mortgagee, and the as- 
sessment of expenses thereon to said petitioner. This cause came on 
for hearing at chambers, Brattleboro, Vt., August 29, 1910, at 2 o'clock 
p. m. V. A. Bullard, Esq., appeared for G. E. Smith, and Henry 
Brockway, the trustée, appeared in person, with F. H. Clark, Esq., his 
attorney. 

*For other cases see same toplc & i ndmebb In Dec. & Am. Digs. 1907 to date. & Rep'r Ind,Qe|i 
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It appears that the real est'ate in question was sold by a copartner- 
ship, of which the said Smith is surviving partner, to one Tucker 
for abolit $7,300, and practically no purchase money was paid, notes 
being given by said Tucker therefor and payment secured by two mort- 
gages, one on the land for about $5,300 and the other on the mill for 
tlie balance. Subsequently the said Tucker gave the bankrupt a bond 
for a deed covering the major part of said property. The conditions 
of the bond were never performed by the bankrupt, yet the property 
was appraised by the appraisers in bankruptcy proceedings as the 
property of the bankrupt for the sum of $4,000. Notwithstanding the 
value was found to be more than three thousand dollars less than the 
mortgages and that the conditions of the bond had never been per- 
formed, the trustée of said Foster's estate petitioned the référée for 
leave to sell the same f ree of mortgage liens or claims thereon. 

On hearing on review before me I inquired of the trustée under what 
process of reasoning he concluded that such a sale would be bénéficiai 
to the bankrupt estate. His only answer was that the pétition was 
sent to him by the référée with a request that he sign it. Notice was 
given of the pendency of said pétition. No one appeared in opposi- 
tion thereto, and the référée ordered said real estate to be sold free 
and clear of mortgage liens thereon. On the day fixed for the sale 
said Smith appeared and announced his interest in the property, where- 
upon the sale was postponed and a pétition made by the trustée, upon 
the advice of the référée, to the judge to restrain said Smith from in- 
terfering with the sale. No restraining orders were issued, but the 
said Smith did not further object to the sale. I think he was justified 
in the course he pursued. On the day to which the sale was postponed 
the property was sold at public auction to the highest bidder, who was 
the said Smith, for about $1,700, and thereafter said sale was con- 
firmed by the référée and said Smith assessed to pay about $120 of the 
expenses of said sale; and the référée further ordered that the price 
for which the property was bid off by the said Smith should be ap- 
plied on the mortgage indebtedness of the said Tucker to him, and 
that said Smith might présent his claim against the bankrupt estate 
for the balance due upon the mortgage lien which was for the pur- 
chase price of the premises on the sale by said Smith to Tucker. 

It further appears that said Smith made no claim against the bank- 
rupt estate for any part of the amount due upon said mortgage notes 
so executed by the said Tucker, and, so far as the bankrupt estate 
was concerned, he made no claim for an allowance from said estate. 
He simply asked to be let alone as the mortgagee under the mort- 
gages given by said Tucker. No claim was made but what thèse 
mortgages were made in good faith and duly recorded more than 
four months preceding the filing of the pétition in bankruptcy. 

Said Smith now asks this court to set aside said sale and the order 
for the payment of expenses thereon, and still makes no claim against 
the bankrupt estate for the balance due upon thèse mortgages. If the 
orders of the référée are to stand, there must be allowed against the 
bankrupt estate about $5,500 as a balance due on the mortgages; or, 
in other words, the référée bas ordered a sale of mortgagcd real es- 
tate, which brought less than $2,000, that was incumbered for over 
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$7,000, and aga'mst the protest of tlie mortgagee, thus attempting to 
force the secured créditer to prove a claim of upwards of $5,000 
against the bankrupt estate, wlien the créditer is wilUng to take the 
mortgaged propertv and make no claim against the bankrupt. Section 
67d, Bankr. Act July 1, 1898, c. 541, 30 Stat. 564 (U. S. Comp. St. 
1901, p. 3449), provides : 

"Ijiens given or acceptée! in good faitli aiid not in contemplation of or In 
fniud upon this act, and for a présent considération, wtiicli liave been re- 
corded according to law. if record thereof was necessary in order to impart 
notice, sliall not be affected by tins act." 

Such was the reading of section 67d at the time of adjudication of 
bankruptcy in this case. The amendment under Act June 25, 1910, 
c. 413, §' IS, 36 Stat. 842, does not change it so far as it is apphcable 
to the case at bar. It is self-evident that Congress intended by usmg 
the words "shall not be affected by this act" that a vigilant créditer 
(proper vigilance is always to be commended) should not be afïected ; 
that is, should not be injured by bankruptcy proceedings. The amend- 
ment above referred to inserts the words "to the extent of such présent 
considération only." That is, the security that a créditer has obtained 
to the extent of the original considération shall net be afïected. Be- 
sides, the power of the court in ordering a sale of mortgaged property 
should never be exercised unless the bankrupt estate will be benefited 
thereby, or the mortgagee proves his secured claim. 

I am unable to see how either the trustée or the référée could hâve 
formed that conclusion. The trustée set ont thèse mortgages, the 
ameunt due thereon at $7,300, and the appraised value of the property 
at $4,000 in his pétition for Icave to sell the same unencumbered, and 
it was on that pétition that the référée acted in making the order of 
sale. Property of a bankrupt, incumbered by mortgage liens given in 
good faith and duly recorded more than four months before the filing 
of the pétition in bankruptcy, should be carefully inquired into before 
an order of sale is made, and it should appear that such liens will not 
be affected by the sale and the bankrupt estate will be benefited thereby 
provided, as in this case, the mortgagee makes no claim against the 
bankrupt estate. 

I am unable te find any évidence before the référée tending to show 
that the estate would be benefited by making the order of sale. The 
mortgagee contends that he is injured by the proceedings of said sale 
in that he is assessed to pay about $120 of the expenses thereof. I am 
satisfied from the facts reported that thèse expenses were uselessly 
incurred. 

The order of sale and the order confirming the sale is reversed, and 
the trustée is directed net te exécute and deliver a deed of said prop- 
ertv; and the order of the référée taxing costs against the mortgagee 
of the real estate in question is also reversed. 
181 F.— 45 
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CLABAUGH v. SOUTHERN WHOLESAr.E GROCERS' ASS'N et al. 

(Circuit Court, N, D. Alabama, S. B. September 15, 1910.) 

No. 1,279. 

1. ToETs (§ 22*) — Joint WiîONGnoKRS— Satisfaction. 

Where two parties are Jointly responsiblo to a third party for one 
wrong, while the wronged party iiiay sue either or both, and recover 
judgments against either or botli, he eau bave but one satisfaction for 
the same wrong. 

[Ed. Note. — For other cases, see Torts, Cent. Dig. § 29; Dec. Dig. § 
22.*] 

2. Accord and Satisfaction (§ 3*)- — Consteuction and Opération— Settle- 

MENT wiTH One of Two Joint AVronopoees. 

Plaintif! brought suit in a State court against the président of a whole- 
sale grocers' as-soeiation to recover damages for an alieged wrongful 
interférence with bis business. He subsequently commenced an action 
in a fédéral court against the association to recover damages for tlie 
sanie injury, alieged to hâve been caused by a conspiracy in restraiut 
of trade, iu violation of Sherman Anti-Trust Act July 2, 1890, c. 647. 2(5 
Stat. 209 (U. S. Comp. St. 1001, p. 3200). Pending sueh action he settled 
the suit in the state court, and received payaient of the agreed sum from 
the défendant thereiu. Held, that sueh settlenient was an accord and sat- 
isfaction of his entire claim, and a bar to the second suit, and that, not 
being entltled to recover actual damages in sueh suit, he was not en- 
titled to recover the threefold damages or attorney's fées provided for 
by section 7 of the act. 

[Ed. Note. — For other cases, see Accord and Satisfaction, Cent Dig. |§ 
22-31; Dec. Dig. § 3.*J 

Action by Hinton G. Clabaugh against the Southern Wholesale 
Grocers' Association and others. On motion by défendant for direc- 
tion of verdict. Motion sustained. 

Campbell & Johnston, for plaintifï. 

Wright & Wright, Caruthers Ewing, and Cabaniss & Bowie, for de- 
fendant. 

GRUBB, District Judge. This is a suit instituted by Mr. Clabaugh 
against the Southern Wholesale Grocers' Association, a corporation, 
for damages to his business, alieged to hâve been caused by interfér- 
ence with it by the Southern Wholesale Grocers' Association by pre- 
venting the manufacturers from selling goods to him, by him to be 
sold to retailers. The action was brought under what is known as 
the "Sherman Anti-Trust Law," enacted by the Congress of the Unit- 
ed States. Act July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. St. 
1901, p. 3200). Whetlier there bas been a violation of that act by the 
Southern Wholesale Grocers' Association is not necessary, in my judg- 
ment, to be determined in this case, for the reason that the défendant 
has pleaded that, conceding that there was any violation of the act 
which entitles the plaintifï to damages, the plaintifï in this case has, 
before the trial, settled for those damages with another party, who is 
jointly liable with this défendant. 

Before I enter on the facts, I might say that it is a well-recognized 
principle of law that where two parties are jointly responsible to a 

•For other caseE see same topio & § number ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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third party for one wrong, while that third party, the wronged party, 
can sue either or both, and get judgnients against either or both, he 
can get but one satisfaction for the same wrong. Otiierwise he would 
be getting paid twice. So, if he has been paid by one wrongdoer his 
full damages, then he has no right to look to the other wrongdoer 
for any damages, even though that wrongdoer was jointly responsible 
with the one who pays. 

In this case the plaintiff, Mr. Clabaugh, sued in the state court Mr. 
James A. Van Hoose, who was président of the association, which is 
now défendant in this court, alleging that thèse same acts of interfér- 
ence which broke up his business, as he claims, were done by Mr. Van 
Hoose as président of this same association. Of course, if the prési- 
dent did them, he would be liable personally, because he could not do 
wrong for his principal, and not be responsible for that wrong him- 
self. Therefore he would be responsible, and he would also make his 
principal responsible, if he acted within the scope of his authority as 
président. Therefore it may be said, for the sake of argument, that 
both of them were responsible for the wrongs that hâve been charged 
in the state court in the suit against Mr. Van Hoose, which, as 1 con- 
strue it, are the same exactly as Mr. Clabaugh hère sues for, and for 
which he asks damages against the Southern Wholesale Grocers' As- 
sociation; 

Now, after the suit had been brought in the state court, and after 
there had been a trial, which resulted in a disagreement of the jury, 
Mr. Clabaugh and Mr. Van Hoose came to an agreement which is 
represented by the documents which hâve been presented hère to set- 
tle that case. This agreement provided for the payment of $10,000 by 
Mr. Van Hoose, stipulating that, if ail the money was not paid by a 
certain date, a judgment should be entered for that amount in the cir- 
cuit court, a jury being waived. Had that judgment been rendered 
according to agreement, it would hâve been a full satisfaction of the 
wrongs complained of in that case. The agreement providing for that 
tnethod of remedy, I think it is a fair construction of the agreement 
that the parties intended, in settling the case, to settle Mr. Clabaugh's 
full damages against Mr. Van Hoose — the full damages for the in- 
juries alleged in the complaint against Mr. Van Hoose. 

Giving the agreement that construction, Mr. Clabaugh had no right 
to sue anybody else, even though he attempted to reserve that right 
in his agreement with Mr. Van Hoose, because, having once been paid 
in full for his damages, he had not the légal right to make any agree- 
ment which would give him a right to sue any other person for the 
same damages, upon îhe idea that a man cannot recover twice for the 
same damages, and that if one wrongdoer pays him in full he has no 
right to look to the other, even though he seeks to reserve that right 
in the agreement with the party who pays. In this case the agreement 
of settlement was in writing, and it is the duty of the court to con- 
strue it. The court construes it as constituting an accord and satis- 
faction of the damages Mr. Clabaugh claimed in the Van Hoose suit 
in the circuit court. That being true, the law makes the same agree- 
ment and its full performance by Mr. Van Hoose a full accord and 
satisfaction of the cause of action sued on by Mr. Clabaugh against 
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the association in this case. Therefore the plea îs made ont by tlie 
undisputed évidence, the documents in the case. 

It is true Mr. Clabaugh said he did not agrée that the costs paid 
him by I^lr. Van Hoose were the full costs ; but I think he cannot be 
heard to say this after he took the check and paid the clerk, and the 
clerk received it without objection, and he made no further demand 
until after this trial was entered upon. I think he is to be treated as 
having accepted that as performance of tlie agreement, whether it was 
full performance or not. So the verdict in this case should be for the 
défendant, on the idea that the cause of action, conceding it existed, 
has been settled by Mr. Clabaugh's receipt of $10,000 from Mr. Van 
Hoose, which I construe to hâve been received by him in full satisfac- 
tion of the damages he claimed in the suit against Mr. Van Hoose, 
and which are the same damages he claims in this suit. 

There is one other thing which I should hâve said. The act of Con- 
gress under which this suit is brought provides for the recovery, not 
of single damages, but threefold damages; but the construction of 
that act by the Suprême Court in the case of Montagne & Co. v. Low- 
ry, 193 U. S. 38, 24 Sup. Ct. 307, 48 L. Ed. 608, is to the eflfect that 
threefold damages are only recoverable when the plaintiff has a cause 
of action that would entitle the jury to award single damages. In other 
words, the function of the jury is to only render a judgment for actual 
damages, and the court then triples them ; but if there is nothing to go 
to the jury for single damages, then the court has no jurisdiction to 
render any judgment for triple damages. And the same is true as to 
the attorney's fées. I think they are merely an incident to a judgment 
for the plaintifif. If no such judgment is obtained, then there can be no 
allowance for attorney's fées, though the settlement was made after 
this suit was commenced. 



MARTIN et al. v. OAREOLL. 
(District Court, X). Massachusetts. January 16, 1900.) 
Np. 139. 

SeAMBN (§ 17*) FiSHEKMEN SHIPPING ON THE LaT — SlIARE IN EaENINGS. 

Members of tlie crew of a fishing scliooner shipplng on the half lay, 
to be paid by shares in tlie catch, hâve the rights of seamen claimiug 
wages as regards recovery of the amounts of thelr shares, and a member 
of such a crew who without his fault became separated from his vessel, 
and was unable to re.1oin it duriiig the seasou, is entitled to the same 
proportion of his share of the proceeds of the whole catch as the time 
of his actual service on board bears to the time occupied by the whole 
voyage, the remainder of his share to be distributed between the other 
members of the crew. 

[Ed. Note. — For other cases, see Seamen, Dec. Dig. § 17.*] 

In Admiralty. Suit by John Martin and others against John J. Car- 
roU. Decree for libelants. 

•For other cases see same topic & § nuhebr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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M. Francis Buckley, for libelants. 
William A. Pevv, Jr., for respondent. 

DODGE, District Judge. The 16 libelants were fishermen on board 
the schooner Massachusetts during a fishing trip made by that vessel 
from Gloucester to the fishing grounds of Labrador and back during 
the summer of 1908. The respondent was master of the schooner and 
bas in his hands a part of the net proceeds of her catch, which the li- 
belants say he ought to divide among them. 

The facts are not disputed. There were no articles signed for the 
voyage in question, but the 16 libelants, the master and 2 other men, 
Keefe and Mara, 19 men in ail, agreed to go in her on "half lay." This 
means, according to Gloucester usage, that from the gross proceeds 
of the catch certain gênerai charges are deducted, and what then re- 
mains goes one half to the owners of the vessel, and the other half to 
her master and crew in equal shares. 

The 16 libelants and the master made the entire voyage, leaving 
Gloucester on or about May 31st, and returning there on or about 
September 18th. Keefe and Mara, however, having left the vessel as 
usual in a dory on June 21st to attend to their trawls, got lost in a 
fog, were unable to find their way back to the schooner, finally reached 
the Labrador coast in their dory, and from there made their way 
home to Gloucester. They were unable to rejoin the schooner in time 
to take any further part in her voyage. At the time they became sep- 
arated from her about 8,000 pounds of fish in ail had been taken. 

Should there be, under thèse circumstances, 19 equal shares in that 
part of the proceeds which belongs to the captain and crew, or 17 
only? Each of the libelants bas received one-nineteenth, but contends 
that he ought to bave one-seventeenth, and that Keefe and Mara 
ought not to participate at ail. Keefe and Mara contend that it was 
due to no fault of theirs that they did not complète the voyage, and 
that they bave not lost their right to share equally with those who did. 
The question bas been submitted without argument. 

A seaman, serving for wages in the usual manner, who becomes 
separated from his vessel during the voyage without fault on his own 
part, is entitled to wages up to the time of leaving the vessel, but not 
for any further period. Hanson v. Rowell, 1 Spr. 117, Fed. Cas. No. 
6,043. Members of the crews of fishing or whaling vessels who are 
paid by shares in the catch hâve the rights of seamen claiming wages 
as regards the recovery of the amounts of their shares, and Jucîge 
Sprague in Tovrein v. Thompson, 1 Spr. 355, Fed. Cas. No. 8,557, ap- 
plying the principle of his earlier décision in Hanson v. Rowell, above 
cited, held that one of the crew of a whaling vessel who becomes jus- 
tifiably separated from her before the voyage is ended is entitled to 
the same proportion of his share in the proceeds of the whole voyage 
as the time of his actual service on board bears to the time occupied 
by the whole voyage. This décision was followed by Judge Lowell 
in Antone v. Hicks, 2 Low. 383, Fed. Cas. No. 493. AU thèse are dé- 
cisions made in this court, and they seem to me to govern this case. 
I find no others bearing upon the question. It appears that the entire 
voyage for which the libelants shipped occupied four months (or 
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within three days of that time), and that Keefe and Mara served on 
board one month out of that time. Keefe and Mara, therefore, should 
eadi receive one-fourth part of one-nineteenth share in crew's part 
of the catch, and what then remains to be divided should be shared 
equally among the seventeen other members of the crew. The figures 
can, I suppose, be agreed on. If not, there may be a référence to 
ascertain them. An interlocutory decree for the libelants may be en- 
tered. 



ST. LOUIS & s. F. R. CO. v. ALLEN et al. 
(Circuit Court, W. D. Arkansas, Ft. Smith Division. August 18, 1910.) 

1. Commerce (§ 8*) — Interstate Commerce — Régulation — Powbb dp States. 

Whlle the states may enact valid législation incidentally affecting In- 
terstate commerce in many -ways, when Congress has acted in any mat- 
ter pertainlng to the régulation of such commerce, no state can by légis- 
lation interfère with, burdeu, or control it. 

[Ed. Note. — For other cases, see Commerce, Cent. Big. § 5; Dec. Dig. 
§ 8.*] 

2. Commerce (§ 61*) — State Reotilation — Constitjjtionality — Interstate 

Commerce. 

Rule 44 of the Railroad Commission of the state of Arkansas, -which 
provides that, "In case of f allure on the part of the shipper to glve rout- 
ing instructions, it shall be the duty of the railroad receiving the ship- 
ment to forward it via such route as will make the lowest rate," as ap- 
pUed to Interstate shipments, is unconstitutional as an Interférence with 
interstate commerce. 

(Ed. Note. — For other cases, see Commerce, Dec. Dlg. § 61.*] 

3, Courts (S 303*) — Juribdiction of Fédéral Courts — "Suit Against 

THE State." 

A suit against the members of a State Railroad Commission and the 
prosecuting attorney for a district of the state to enjoin the enforce- 
ment of an order made by the commission which is unconstitutional and 
without authority of law is not a "suit against the state" within the 
meanlng of the eleventh constltutlonal amendment, and is within the 
jurisdiction of a fédéral court of equity. 

[Ed. Note.— Por other cases, see Courts. C-ent. Dlg. §§ 844, 844% ; Dec. 
Dlg. § 303 ;* States, Cent. Dig. §§ 191, 192. 

For other définitions, see Words and Phrases, vol. 7, p. 8778; vol. 8, 
p. 7809. 

Fédéral jurisdiction of sults against state, see note to Tlndall v. Wes- 
ley, 13 C. 0. A. 165.] 

4, Courts (§ 508*) — Pedebai Courts — Equity Jurisdiction — Injunction 

Stayinq Action in State Court. 

Under Rev. St. § 720 (U. S. Comp. St. 1901, p. 581), which iirohibits 
the granting of an iujunction by a fédéral court to stay proceedings in 
any court of a state except in matters relating to bankruptcy proceed- 
ings, a Circuit Court has no power to grant an Injunction to stay an ac- 
tion, civil or criminal, pending in a state court when the bill is filed, and 
based on a state statute, although such statute as therein sought to be 
enforced is unconstitutional and an Invasion of property rights. 

[Ed. Note. — For other cases, see Courts, Cent Dig. §§ 1418-1430; Dec. 
Dig. § 508.* 

Enjoining proceedings in state courts, see notes to Garner v. Second 
Nat. Bank of Providence, 16 C. O. A. 90; Central Trust Co. of New York 
v. Grantham, 27 C. C. A. 575; Copeland v. Brunlng, 63 C. C. A. 437.] 

•For other casea see eame toplc & § numbek ia Dec. &. Am. Digs. 1907 to date. & Eep'r Indexes 
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5. EQriTY (§ 233*)— Pleading — General Demuerek. 

In fédéral courts ot' equlty, the rule Is estaWished that a demiirrer to 
a whole blU must be overruled. if the bill, taken altogether, entitlCB com- 
plainant to some kind of relief. 

[Ed. Note.— For otlier cases, see Equity, Dec. DIg. § 233.*] 

In Equity. Suit by the St. Louis & San Francisco Railroad Compa- 
ny against R. P. Allen and others, constituting the Arkansas Railroad 
Commission, and D. B. Horsley, prosecuting attomey for the Fourth 
judicial circuit of Arkansas. On demurrer to bill. Demurrer over- 
ruled. 

The facts alleged in the bill are substaiitially as follows: The complaln- 
■ant is a corporation organîzed iinder the laws of the state of Missouri, and 
is a citizen of that state. The défendants R. P. Allen and W. A. ï'aleoner 
and J. W. Crockett, are eitizens and résidents of Arkansas, and constitute 
the Railroad Commission of the state of Arkansas. D. B. Horsley, prosecut- 
ing attorney for the Fourth judicial circuit of Arkansas, includlng the eoun- 
ties of Washington and Benton, is a citizen and résident of the Western dis- 
trict of Arkansas, and the amount in controversy includes, exclusive of costs, 
if2,000. The bill then allèges that complainant owns and opérâtes a line of 
railroad extending from the city of St. Louis, In the state of Missouri, in a 
southwesterly direction to Seligman, In the state of Missouri, near which 
point it enters the state of Arlmnsas, passing through the countles of Ben- 
ton and Washington, in which latter county the station of Johnson is lo- 
cated; thenee through Crawford and Sébastian countles, in the state of Ar- 
kansas, to the city of Ft. Smith, in the latter county; thenee in a southerly 
direction, crossing and re-crossing the Une between the state of Arkansas 
and the state of Oklahoma, to a point at or near the town of .lenson ; thenee, 
eontinuing in the state of Oklahoma, to the town of Poteau, 0kl., at whicl» 
point freight destined to De Queen in Sevier county, Ark., is transferred to 
the Kansas City Southern Railway Company, a connecting line, and is by 
said line transported to a point on the Oklahoma and Arkansas state Une 
near the northwest corner of Polk county in the state of Arkansas, where It 
crosses the Arkansas state Une Into the county of Polk, in the state of Ar- 
kansas, and through said county into the county of Sevier to De Queen, In 
the state of Arkansas. 

The bill allèges : That the Railroad Commission prier to the flllng of the 
l)ill adopted what is known as rule 44, In the words and figures as follows: 
"In case of f allure on the part of the shipper to give routing instructions, it 
sliall be the duty of the railroad receiving the shipment to forward it via 
such route as will make the lowest rate." PlaintifC allégea that tlie object of 
the (.'oniniisgion in passing said rule was to comi)el plaintiff and other rail- 
roads to ship freight which would naturally «nd properly be shipped by in- 
t(>rstate shipment according to the rate fixed by the Intersbite Commerce 
Commission under tlie laws of the United Stiites a much greater distance 
without allowing the freight to pass beyond the state limlts, and at a rate 
tixe<l by the State Commission far below the rate flxed by the Interstate 
Commerce (Vnnmisi-ion for the sarae class and character of freight between 
iho same points, and to make a state rate in compétition with the rates flxed 
ly the Interstate Connnerce Commission far below the rate flxed by the In- 
terstate Commerce Consmission at poitits where the state rate cornes which was 
in cduipetition with tlie r.iteii so fixed l'or Interstate shipments. That in pur- 
suaiiee of said determin or\. after liaviiig adopted and promnlgated said 
rule, rhe said Railroad Coiiiniissiou on the 8th day of December, 1ÏX)8, caused 
1). B. Horsley, the prosecuting attorney for the Fourth judicial district, to 
bring suit for a penalty of .*3,0O0 against this plaintiff in the Washington 
circuit court, alleging and claiming that this plaintilï had incurred a Ua- 
bility in the sum of S3,0Û0 for a failure to observe said rule, in that it on the 
.iOth day of October, 1907, received a shipment of lime from the Ozark White 
Xjinie Company at Johnson, aforesaid, which was billed to and to be shipped 

*For otàer cases see same topic & § humeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to De Queen In Sevier county, Ark., a point on tlie ICansRis City Soutliern 
Rallway Coilipatiy's Une, and to whicli point plaintilf's line did not extenrt, 
alleglng and claiming that tlie shipper did not give routlng instructions, and 
alleging and claiming tliat It was tlie duty of this plaintiff to liave routed 
said shlpmeut froni .Tolinson, Ark., to Van Enren, Ark., a distance oi' 03 miles, 
there to hâve been transferred and delivered to the St. Louis, Iron Mountain 
& Southern Raihvay Company, and by it transported to Little Rock, Ark., a 
distance of 158 miles, and there to be transferred to the main Une ol' the 
St. Louis, Iron Mountain & Southern Railway, to be by it transported to the 
town of Hope, In Hempstead county, Ark., a distance of 112 miles, there to 
be delivered to the St. Louis, San Francisco & New Orléans Railway Com- 
pany, and by it to be transported to Ashdown, in Little River county, Ark., 
a distance of 32 miles, there to be delivered to the Kansas City Southern 
Rallway Company to be by it transported in a due uorth direction, a dis- 
tance of 35 miles to De Queen, in Sevier county, Ark., the total distance to 
be transported over a very circuitous route being 400 miles for a rate fixed 
for the entire distance by the State Railroad Conmilssion of 12 cents per 
hundred pounds. That the act of this plaintiff whlch was complained of by 
said Commission was the transportation of said shlpmeut from .Tohnson, in 
Washington county, Ark., by Interstate Unes on an Interstate rate to Poteau, 
in the state of Oklahoma. a distance of 97 miles, where it delivered said 
shipment to th<" Kansas City Southern Railway Company, to be by It trans- 
ported a, distance of lOT miles to De Queen, in Sevier county, in the state of 
Arkansas, at a rate of 23 cents per hundred pounds, which was the rate 
fixed by the Interstate Commerce Commission uuder the act of Congress for 
that class of shlpments for the entire distance, which rate was posted by 
plaintiff at its varions stations, according to the act of Congress and rules 
prescribed by the Interstate Commerce Commission. 

Plaintiff allèges that De Queen Is almost in a direct line south from 
Johnson, and by the route wliicli shipment moved was 204 miles from the 
point of origin to destination ; that the route selected by plaintiff for said 
oonsignment was the usual and ordinary route for the shipment of treight 
between said points; that there was no other route by which the i)lalntiff 
cduld reasonably hâve made said shipment ; that the défendant Railroad 
Commission is Insisting that, instead of sending said shii)ment by said route, 
this plaintiff should hâve routed said . shipment to Van Buren, Arlc, in a 
southerly direction, a distance of 63 miles, froni Van Buren to Little Rock in 
an almost easterly direction, a distance of 158 miles, from Little Rocli: to Ilope 
in a southwesterly direction, a distance of 112 miles, from Hope to Ashdown 
in a northwesterly direction, a distance of 32 miles, and from Aslidown to 
De Queen in an almost due north course, and in direct line toward the point 
of origin of said shipment, a distance of 35 miles. 

Plaintiff allèges that no shi])raent had ever been made between said points 
over this circuitous line of which it is aware; tliat no shippers, to plain- 
tiff's knowledge, hâve desired that any shipment should move over such line; 
and that the only object that the Connnission could hâve in trying to force 
the shipment to be made in this way was to bring the Interstate rate of 23 
cents per hundi-ed pounds for this shipment, a distance of 204 miles, in 
direct compétition with the rate fixed by this Commission on lines 400 miles 
in length, requiring numy clianges, at the rate of 12 cents per hundred pounds, 
thereby compelllng the railroads to perform nearly double the service for a 
fraction more than one-half of the rate flxed by the Interstate Commerce 
Commission as a reasonable rate for the performance of this service. 

Plaintiff allèges tliat said Railroad Commission bas been Insisting upon 
and pressing the trial of said suit by D. B. Ilorsley, prosecuting attorney, and 
endeavoring to force the collection of a penalty of S3,000 for tlie failure of 
this plaintiff to observe said rule; that the said Railroad Commission is in- 
sisthig and claiming that said rule is a valid rule in full force and effect, 
and that plaintiff should observe the same in ail shipments, and plaintiff al- 
lèges, if it should comply with said rule, it would thereby violate the act of 
t'ongress requiring it to ship at no greater or less rate between said points 
than that tixed for that class of freight. 
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Plalntlff allèges that no authoiity bas been conferred upon said Commission 
to make, promulgate, and enforce said rule either by state or national lég- 
islation, and that said Commission does not possess such authprity ; that 
the rule is in direct conflict wlth the laws of tbe United States and tbe regula- 
tioiis of the Interstate Commerce Commission, and is void. 

Plaintiff allèges that there are a large number of points rmon Its liiie with- 
In the state of Arkansas that are similarly situated, and that said nile, If 
enforced, wonld compel It to make constant shipments contrary to tlie rates 
established wlth the approval of the Interstate Commerce Commissiou, under 
the Interstate commerce law, with which law the said rnle directly conflicts, 
and plaintiff allèges that, should it not conform to said rule, it is threateced 
wlth innumerable suits for shipments made under lilîe circumstances for 
penalties which are so severe that the eomplainant, in the event the rule is 
upbeld, must suffer great and irréparable damages; that said rule was in- 
tended to deter plaintiff from obeying the Interstate commerce law, and deter 
'kt from a compliance with the rules and rates fised, and which hâve been ap- 
proved by the Interstate Commerce Commission, and which rates had been 
posted by plaintiff as required by the Interstate commerce act. 

Plaintiff allèges that it bas Its regular rates which hâve been approved by 
the Interstate Commerce Commission of the United States and are posted 
in ail of its offices; that the rates so flxed hâve been found by said Commis- 
sion to be reasonable ; that the rate fixed by the State Railroad Commission 
In compétition with such rates is conflscatory and unreasonable, and that the 
service cannot be performed for the rate so fixed by said State Railroad Com- 
mission; that the amount allowed by the State Railroad Commission for this 
shipment (a carload) around this circuitous route wlth its divers changes 
only amounted to $36, whereas the penalties which are being sued for, for the 
failure to ship by this route, are insisted to be $3,000, and are entirely dis- 
proportionate to the failure of compliance, and are unreasonable and ex- 
orbitant. 

Plaintiff allèges that said Commission and said prosecuting attomey are 
attemptiug to exécute said rule and to compel the observance of the same by 
this plaintiff, and that this plaintiff will be involved in a multiplicity of 
suits and expensive litigation, unless défendants are restrained and enjoined 
from enforcing said rule. 

To the end, therefore, that the plalntlff may hâve relief whleh it can only 
obtain in a court of equity, and that said défendants may answer the prem- 
Ises, but not upon oath or affirmation, the benefit whereof is expressl.v walveâ 
by plaintiff. and that the said défendants who are prosecuting the said action 
at law and threatening to prosecute other actions may be perpetually en- 
joined from further prosecuting said action and from instituting and prose- 
cuting other like penalty suits, or taking any other steps to enforce said rule, 
and that said rule shall be declared to be nuU and void. And for sueb 
further and other relief as the nature of this case sUall require and to your 
honors shall seem meet. 

B. R. Davidson, for eomplainant. 
Falconer & Woods, for défendants. 

ROGERS, District Judge (after stating the facts as above). This 
bill contemplâtes two ptirposes : 

(1) To enjoin the enforcement of rule 44 of the Arkansas Railroad 
Commission quoted above, as applied to Interstate commerce. 

(2) To restrain défendants from prosecuting a certain penalty suit 
now pending in the circuit court of Washington county, Ark., against 
the complainants. 

The case now pending in the circuit court of Washington county, 
Ark., was originally hère on removal, and was remanded on the ground 
that, while civil in form, in its nature it is pénal, and not therefore 
removable. See 173 Fed. 573, where the history of the case will be 
found. This bill was then filed and a hearing had, and a temporary 
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restraining order was granted. It is now hère on demurrer, upon 
which elaborate argument has been had, assailing the jurisdiction of 
the court. The language of Chief Justice Marshall in Cohens v. Vir- 
ginia, 6 Wheat. 264, 5 L. Ed. 257, quoted with approval in Ex parte 
Young, 209 U. S. 143, 28 Sup. Ct. 44? (52 L. Ed. 714, 13 L. R. A. 
[N. S.] 932), is most appropriate in this case: 

"It Is most true that this court wlll not take .iui-isdictlon if it should not ; 
but it is eaiially true that it must take jurisdiction if it should. The judi- 
ciary cannot, as Législatures may, avold a measure because It approaches 
the confines of the Constitution. We cannot pass it by beeause it is doubt- 
ful. With whatever doubts, wltli whatever difflculties, a case may be at- 
tended, we must décide it, if it be brought before us. We hâve no more 
rlght to décline tbe exercise of Jurisdiction which Is given than to usurp that 
whieh is not given. The one or tUe other would be treason to the Constitu- 
tion. Questions may occur which we would gladly avoid, but we cannot avoid 
them. AU we can do Is to exercise our best jvidgment, and consclentiously 
perform our duty." 

It goes without saying that the power of Congress, under the com- 
merce clause of the Constitution, is plenary, and without limitations 
other than those found in the Constitution itself. That question was 
somewhat elaborately discusséd by this court in Smelzer v. St. Louis 
& San Francisco Railroad Company (C. C.) 158 Fed. 649, and the 
views of this court on that subject need not be repeated hère. It is 
admitted that, notwithstanding this plenary power in Congress, the 
States may enact valid législation incidentally affecting in many ways 
Interstate commerce (Globe Elevator Co. v. Andrew [C. C] 144 Fed. 
879), but it is equally clear that, when the Congress has acted in any 
matter pertaining to the régulation of Interstate commerce, no state 
can by législation interfère with, burden, or control it, and any légis- 
lation purporting to accomplish that resuit perishes before the fédéral 
Constitution or législation enacted in pursuance thereof. On the 
threshold of the question now to be determined, counsel for défend- 
ants, though çalled upon, has not ventured to cite any statute or other 
authority vesting in the Arkansas Railroad Commission power to 
promulgate rule 44 as applicable to interstate commerce, and the court 
knows of none. In the absence of such authority, the rule falls to the 
ground for want of any power to promulgate it. It follows that, there 
being no power to enact, there is no authority for en forcing it. The 
suit pending in the circuit court of Washington county, Ark., to en- 
force this rule was instituted under section 6813 Kirby's Digest of the 
Laws of Arkansas, which is as follows : 

"Sec. 6813. If any person or corporation operating a railroad or express 
companj' in this state, or any receiver, trustée, or lessee of any such person 
or corporation as aforesaid, shail violate any of the provisions of this act. 
or ald or abet thereln, or shail violate the tarlff of charges, as flxed by sald 
Commission, or aay of the rules regardlng rallroads or express companies, 
as made by sald Commission, and for which there is no other penalty pre- 
scribed In this act, such person or corporation, or receiver, trustée or lessee, 
shail be llable to a penalty not less than five hundred nor more than three 
thousand dollars for each violation of this act, or such tarlflf charges or rules 
and régulations, and such penalty may be recovered by an action to be 
brought in the name of the state of Arkansas, in the county in which such 
violation may occur. The Commission shail Institute such action, and actions 
for the recovery of the penalties prescribed in this act, through the prose- 
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ciiting attorney of tlie proper distriot, and uo sucli suit shall Le disinissed or 
comproinised witliout tlie consent of the court find of said commissioners; 
and the prosecutiiig attorney shall be allowed a fee by the court iiot to ex- 
ceed twenty-five per cent, of the amount collected ; and if any prosecuting 
attorney shall neglect for fifteen days after notice to hr'ms suit, the Commis- 
sion may employ some other attorney at law to brir.g the same, who sliall be 
allowed a fee therefor to be fixed by the court, not to exceed twenty-flve per 
cent, of the amount collected, and in such case the prosecuting attorney sliall 
not interfère; provlded, that in ail trials of cases broujçht for a violation of 
any tariff charges by said Commission, it may be shown in défense that such 
tariff so fixed was unjust. Nothing in this section shall be so construed aa 
to in any manner interfère witli the action for damages as provided in sec- 
tion 6808." 

This statute does not prétend to confer authority to make rules. It 
provides for the punishment of the violation of rules already made. 
In the absence of a rule, valid because made by authority conferred 
on the Commission, this statute is dormant, and utterly unenforceable 
in any court. But, assuming rule 44 was made by authority conferred 
on the Arkansas State Railroad Commission when applied to intra- 
state commerce, what is its effect when applied to interstate com- 
merce? Does its enforcement simply incidentally affect it so as to fall 
within the purview of the discussion in the case of Globe Elevator Co. 
V. Andrew (C. C.) 144 Fed. 871, or does it impose a burden on inter- 
state commerce within the commerce clause of the Constitution and 
within the purview of admitted decided cases on that subject? The 
shipment set forth in the bill began at Johnson, Washington county, 
Ark., and passed through three counties of this state, then entered the 
state of Oklahoma, ail on complainant's own Une, and continued there- 
on to a point in Oklahomaj where it was turned over to a Connecting 
line, the Kansas City Southern, and carried back into Arkansas, and on 
through that state to its point of destination at De Queen, Ark. That 
such shipment is interstate commerce is res adjudicata. Hanley v. 
Kansas City Southern, 187 U. S. 617, 23 Sup. Ct. 214, 47 L. Ed. 333. 
When does interstate commerce begin? In United States v. Boyer 
(D. C.) 85 Fed. 435, this court in a carefully prepared opinion, in which 
the authorities are carefully reviewed and cited, said that: 

"When the (interstate) commerce begins is determined, not by the char- 
acter of the commodity, nor by the intention of the owner to transfer it to 
another state for sale, not by his préparation of it for transportation, but 
by its actual delivery to a eomnion carrier for transportation, or the actual 
commencement of its transfer to another state. At that time the power 
and regulating authority of the state eeases, and that of Congress attaches 
and continues, until it has reached another state, and become mingled with 
the gênerai mass of the property in the latter state. That neither the pro- 
duction or manufacture of articles or conimodities which constitutes subjects 
of commerce, and which are intended for trade and traflic with citizens of 
other States, nor the préparation for their transportation from the state 
where produced or manufactured prier to the commencement of the actual 
transfer or transmission thereof to another state, constitutes that interstate 
commerce which cornes within the regulating power of Congress." 

When the shipment of lime in controversy was delivered to com- 
plainant for shipment at Johnson, in Washington county, Ark., eo in- 
stant! it became interstate commerce. When the delivery was made, 
rule 44, if valid, eo instanti attached, and compelled compliance with 



716 181 FEDERAL REPORTEE. 

its provisions. It could not attach before delivery, for until delivery 
there was no shipper, and no shipment, and no relation of carrier and 
shipper subsisted. Rule 44, therefore, was, in effect not simply an in- 
terférence with interstate commerce, but, if valid, it took complète 
control of an article of interstate commerce, and directed its routing 
and its freight rate. It deprived the complainant, not only of its right 
to charge and collect interstate rates fixed by law, but it compelled it, 
under heavy penalties, to disobey the laws of Congress, which it could 
not dowithout also incurring heavy penalties. The logic of défend- 
ants' contention is that the State Railroad Commission of Arkansas 
has the power to deprive an interstate carrier of its property by means 
of an illégal and unauthorized rule of its own, and compel it to disobey 
the laws of the United States, which hâve fuU and plenary power un- 
der the Constitution over ail interstate carriers and interstate ship- 
rnents. The contention is a reductio ad absurdum. This question is 
practically decided against the enf orcement of rule 44 as applicable 
to interstate commerce by the Suprême Court of Arkansas in Porter 
V. St. Louis & Southern Railroad Company, 78 Ark. 182, 95 S. W. 
453, where other cases are collated and cited to sustain that court. In 
that case Judge McCulloch quoted the follovi'ing section of the inter- 
state commerce law: 

"That It shall be lawful for any common carrier subject to the provisions 
of this act to enter Into any coinbinatlon, eontract, or agreement, expressed 
or implied, to prevent, by change of time seheclnle, carriage in différent cars, 
or by other m^ans or devices, the carriage of freights fi-om being continuons 
from the place of shipment to the place of destination ; and no break of biilk, 
stoppage, or interruption inade by such common carrier shall prevent the cai'- 
riage of freights from being treated as one continuons carriage from the place 
of shipment to the place of destination, vinless such break, stoppage, or 
interruption was niade in good faith for some necessary purpose, and without 
any inteut to avoid or unnecessarily interrupt such contiiuious carriage, or 
ta évade any of the provisions of this act." Act Feb. 4, 1887, e. 104, § 7, 24 
Stat 382 (U. S. Comp. St. 1901, p. 3159). 

Commenting on that section he said : 

"This section clearly prohibits the carrier from doing, either directly or 
indirectly, what the shipper has attempted to do in this case, and \ve see no 
l'eason why it should not be a protection to the carrier as well as a limitation 
upon Its acts. As we understand them, the fédéral statutes providing for the 
régulation of interstate commerce, as well as the statutes of this state 
providing for the régulation of intrastate railroad trafflc rates, are designed 
for the protection of shippers, each covering a separate field of opération, 
the latter yieldlng to the former, where there is possible conflict. The rate 
fixed under state législation cannot be used to afCect or frustrate the rate 
flxed und»r the superior power. To permit that would be a régulation of 
Interstate commerce by state laws, a power conferred solely by the Con- 
stitution upon Congress. LouisvIUe & N. E. Co. v. Eubank, 184 U. S. 47, 22 
Sup. et. 277, 46 L. Ed. 416." 

This statement of the law is sound. It recognizes the principle so 
admirably stated by Chief Justice Marshall in McCulloch v. Maryland, 
4 Wheat. 429, 4 ,L. Ed. 579, where, in discussing the question of the 
respective powers of the state and the United States government, 
he sums up the argument by saying : 

; "We bave a principle which is safe for the states, and safe for the Union. 
We are relieved, as we ought to be, from elashing sovèreiguty; from inter- 
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ferlng powers; from a repugnancy between a rigl)t in one government to pull 
down, what tliere is an aeknowledged right in anotlier to build up; from the 
incompatibility of a rlght in one government to destroy, wliat there is a rigbt 
in anotber to préserve." 

The question may well be put that, if Congress has the exclusive 
and plenary power to regulate interstate commerce, how shall it be 
contended that the state can do the same thing? Such a doctrine nec- 
essarily involves a clash of sovereignties — an assertion of the right of 
the state to destroy what the United States hâve the constitutional 
right to build up. This notwith standing, as Chief Justice Marshall 
said, "that the Constitution and the laws made in pursuance thereof 
are suprême, that they control the laws of the respective states, and 
cannot be controlled by them." 

But it is said the bill shows no substantial equity in behalf of said 
complainant, and that the suit is one against the state. Eliminating 
from considération for the moment the pendency of the suit in the cir- 
cuit court of Washington county, Arkansas, and considering the bill 
as one seeking relief solely from the opération of rule 44 as applied to 
interstate commerce which is one of the primary purposes of the bill, 
we need not go further than the case of McNeill v. Southern Railroad 
Co., 203 U. S. 543, 26 Sup. Ct. 722, 50 L. Ed. 1142. That case arose 
out of an order promulgated by the North Carolina State Railroad 
Commission requiring that company to place certain cars containing 
interstate commerce on a certain spur track of the consignée at Greens- 
boro, N. C, which was the point of destination of the shipment. The 
railroad company refused to obey the order and tendered the cars 
elsewhere, and the consignée refused to receive them unless placed on 
their spur track as the said Railroad Commission had directed. The 
state of North Carolina had a penalty statute similar to that of Arkan- 
sas quoted above, which authorized the shipper to recover any damages 
he might sustain by reason of the railroad company refusing to obey 
the orders of the State Railroad Commission, and also giving the Com- 
mission the right to recover a penalty of $500 for every disobedience 
of its rule. The statute will be found quoted in McNeill v. Southern 
Railroad Co., 203 U. S. 545, 26 Sup. Ct. 732, 50 L. Ed. 1142. The 
penalties were not so great as those of the Arkansas statute. Before 
any suits were brought against the railroad company, it filed a bill to 
perpetually enjoin the bringing of actions by the Commission to re- 
cover the penalties provided for in the statute because of the noncom- 
pliance of the railroad company with the order of the Railroad Com- 
mission. As ground for the relief prayed, it was averred that the 
railway company had a common défense based upon the commerce 
clause of the Constitution of the United States, the provisions of the 
act of Congress to regulate commerce, and the due process clause of 
the Constitution, and also because the State Corporation Commission 
was an illégal body. Answers were filed and the case referred to a 
master, and the Circuit Court concluded that the order of the State 
Corporation Commission was répugnant to the commerce clause of the 
Constitution, and entered a decree in favor of the railroad granting a 
perpétuai injunction, enjoining the enforcement of the order of the 
State Corporation Commission, and the bringing of actions to recover 
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penalties, or damages, for a violation of that order. Treating the suit 
now pending in the circuit court of Washington county, Ark., as elim- 
inated from considération, it will be found impossible to distinguish 
the facts of that case from those of the case at bar. The circuit court 
granted a perpétuai injunction, and both parties appealed to the Su- 
prême Court of the United States, where the judgment of the lower 
court was affirmed as to the injunction. Mr. Justice White in that 
case said: 

"We think the real object of the bill may properly be said to hâve been 
the restraining of Illégal interférences with the property and Interstate 
business of the railvvay Company, the nsserted right to interfère, which it was 
the object of the bill to enjoln, being based upon the assumed authority of a 
State statute, which the bill alleged to be in violation of rights of the rail- 
way Company protected by the Constitution of the United States. In this 
aspect the suit was not in any proper sensé one agaiust the state. Scott v. 
Donald, 165 U. S. 107, 112 [17 Sup. Ct. 262, 41 L. Ed. 648]; Fitts v. McGhee, 
172 U. S. 516, 529, 530 [19 Sup. Ct. 2C9, 43 L. Ed. 535.]" 

Further on in the case, at page 561 of 203 U. S., at page 725 of 26 
Sup. Ct. (50 L. Ed. 1142), he said: 

"Wlthout at ail questioning the right of the state of North Carolina in 
the exercise of its police authority to confer upon an administrative agency 
the power to make many reasonable régulations concerning the place, man- 
ner, and time of delivery of merchandise moving in the channels of Inter- 
state commerce, it is certain that any régulation of such suliject made by the 
state or under its authority which dlreetly burdens Interstate commerce 
Is a régulation of such commerce and répugnant to the Constitution of the 
United Stntes. Houston & Texas Central Ry. Co. v. Mayes, 201 U. S. S21 [20 
Sup. Ct. 491, 50 L. Ed. 772]; American Steel & Wlre Co. v. Speed, 192 U. 
S. 500 [24 Sup. Ct. 365, 48 L. Ed. 538]." 

And still further on in the opinion, at page 562 of 202 U. S., at page 
736 of 26 Sup. Ct. (50 L. Ed. 1142), he said: 

"It is thoroughly well settled that a state may not regulate Interstate 
commerce, using the terms in the seuse of Intercourse and the interchange 
of trafiic between the states. In the case at bar we think the relief sought 
pertains to tlie transportation and delivery of Interstate freight. It is not the 
nieans of making a physical connection with other railroads thafc is aimed at, 
but it is sought to compel the cars and freight received from one state to be 
delivered to another at a particular place and in a particular way. If the 
Kentucky Constitution could be given any such construction, it would follow 
it could regulate Interstate commerce. Thls it cannot do." 

It will be observed from the first quotation that Fitts v. McGhee, 
172 U. S. 516, 19 Sup. Ct. 269, 43 L. Ed. 535, so strenuously urged by 
counsel as sustaining the contention that this is a suit against tl.,e state, 
is cited by Mr. Justice White in that case to show that it was not a 
suit against a state. The fact is Fitts v. McGhee is easily differentiated 
from McNeill v. Southern Railway Co., and, also, the case at bar; but 
it is unnecessary. A careful reading of Pennoyer v. McConnaughy, 
140 U. S. 1, 11 Sup. Ct. 699, 35 L. Ed. 363, will disclose the principle 
which governs the détermination of the question as to whether a suit 
is against a state or not. The syllabus of that case sufficiently indicates 
the distinction. It is as f ollows : 

"ïhe cases reviewed in which sults at law or in equity against ofBcials of a 
etate, brought without permission of the state, hâve beea held to be, either 
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suits against the stnte, and therefore brottght in violation of the eleventli 
amendment to the Constitution; or, on the other hand, sults agniiist i>ersoîis 
who hold office under the state, for illégal acts done by them inider color of 
an unconstitutional law of the state, aud therefore not suits agaiust the state." 

In Ex parte Young, 209 U. S. 155, 156, 28 Sup. Ct. 441, 52 L. Ed. 
714, 13 L. R. A. (N. S.) 932, Mr. Justice Peckham distinguished the 
case of Fitts v. McGhee from McNeill v. Southern Raihvay Co., supra, 
and other cases in line therewith and which are referred to in that 
opinion. 

I hâve said enovigh to show that this is not a suit against the state, 
and that it sets forth a case of equity cognizance ; but, independent of 
what I hâve ah-eady said, in Ex j.arte Young, 209 U. S. 124, 28 Sup. 
Ct. 441 (52 L. Ed. 714, 13 L. R. A. [N. S.] 932), it was decided (I 
quote the syllabus) : 

"Although the détermination of whether a railway rate prescribed by a 
state statute is so low as to be coiiflscatory involves a question of fact, its 
-Solution raises a fédéral question, and the sulïicieney of rates is a judicial 
question over which the proper Circuit Court has jurisdiction, as one arii=- 
ing under the Constitution of the IJniled States. Whether a state statute is 
unconstitutional because the penalties for its violation are so enormous that 
■persous aflfected tbereby are prevented from resorting to the courts for the 
purpose of determining the validity of the statute, aud are tbereby denied 
the equal protection of the law, and their property rendered liable to be 
taken without due process of law, is a fédéral question, and gives the Circuit 
Court jurisdiction. Whether the state railroad rate statute involved in this 
case, although on Its face relating only to intrastate rates, was an inter- 
férence with Interstate commerce, held to raise a fédéral question which 
could not be eonsldered frivolous. A state railroad rate statute which im- 
poses such excessive penalties that parties afCected are deterred from testing 
its validity in the courts dénies the carrier the equal protection of the law 
without regard to the question of insufficieney of the rates prescribed. It is 
witliln the jurisdiction, and Is the duty, of the Circuit Court to inquire 
whether such rates are so low as to be confiscatory, and, if so, to permanently 
enjoin the railroad company, at the suit of one of its stockholders, from 
putting them In force, and it has power pending such inquiry to grant a 
temporary Injunction to the same effect. ïhe atterapt of a state offlcer to 
enforce an unconstitutional statute is a proceeding without authority of. 
and does not afCect, the state in its sovereign or governniental capacity, and 
is an illégal act, and the offlcer is stripped of his officiai character and is 
subjected in his person to the conséquences of his individual conduct. The 
state has no power to impart to Its ofticer immunity from responsibility to the 
suprême authority of the United States. It is not necessary that the duty 
of a state officer to enforce a statute be deelared in that statute itself in order 
lo permit his being joined as a party défendant from enforciug it. If by 
virtue of his office he has some connection with the enforcement of the act, 
It is immaterial whether it arises by common gênerai law or by statute. No 
adéquate remedy at law sufficient to prevent a court of equity from acting 
exists In a case where the enforcement of an unconstitutional stfite rate 
statute would reouire the complainant to carry merchandise at confiscatory 
rates if it complied with the statute and subjected it to excessive penalties lu 
case it did not comply therevflth and its validity was flnally sustaiued. While 
a common carrier sued at common law for penalties under or on indictment 
for violation of a state rate statute might interpose as a défense the uneon- 
stitutionality of the statute on account of the confiscatory character of the 
rates prescribed, a jury canuot intelligently pass upon such a matter. The 
proper method is to détermine the constitutionality of the statute in a court 
of eciuity in which the opinions of experts niay he taken and the matter re- 
ferred to a master to make the needed coiuputatlons and to find the necessary 
facts ou which the court may act." 
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Ail tliat I liave now said relates to the bill, without référence to the 
suit pending in the circuit court of Washington county, but it shows 
that the remedy at law is inadéquate in such a case as that. I now 
corne to consider the bill in two other aspects : 

(1) Is the granting of an injunction to stop the proceedings in the 
circuit court of Washington county, Ark., prohibited by section 730, 
Rev. St. U. S.? 

(2) Can a United States Circuit Court under the conditions stated 
in the bill enjoin the prosecution of a criminal proceeding pending in 
a State court at the time the bill was filed ? 

It is broadly conceded that the gênerai rule clearly established by 
repeated décisions of the court is against the doing of either, and 
therefore décisions establishing the rule need not be cited. Are there 
exceptions to the rule, and, if so, does the case at bar fall within the 
rule or within the exceptions? The two questions may be considered 
together, and for the présent the proceedings pending in the circuit 
court of Washington county, Ark., will be treated, but not decided, as 
if it were a criminal proceeding. 

The complainant urges that the case at bar falls within the excep- 
tion announced in Davis & Farnum Manufacturing Co. v. Los Angeles, 
189 U. S. 207, 23 Sup. Ct. 498, 47 L. Ed. 778. In that case Mr. Jus- 
tice Brown accepted, as the established law of that court, the rule laid 
down in Re Sawyer, 124 U. S. 200, 8 Sup. Ct. 482, 31 L. Ed. 402, to 
the efïect that a court of equity bas no gênerai power to enjoin or stay 
criminal proceedings unless they are instituted by a party to a suit al- 
ready pending before it, and to tiy the same right that is in issue 
there, or to prohibit the invasion of the rights of property by the en- 
forcement of an unconstitutional law. In the discussion of that case 
he said: 

"It would seem that If there were jurisdiction in a court of equity to en- 
join the invasion of property rights through the instrumental ity of an un- 
constitutional law that jurisdiction would not he ousted by the fact that the 
state had chosen to assert Its power to enforce such law by indlctment or 
other criminal proceeding." 

This language must be considered, however, with référence to the 
précise facts before the court. It does appear in that case that crim- 
inal proceedings had been instituted in certain courts, but it does not 
appear that they were pending at the time the bill was filed ; nor does 
the bill seek to enjoin any proceedings pending in the state court. In 
that case the bill was dismissed, however, because the complainants 
failed to show that they had any légal interest in that litigation, or 
that there was any lack of a complète and adéquate remedy at law. 
Notwithstanding the language quoted, that was ail that was decided 
in that case. Later Mrs. Dobbins filed a similar suit against the city 
of Los Angeles growing out of the same transaction, and she averred 
the same facts in her complaint contained in the Davis & Farnum Man- 
ufacturing Company complaint, and there was no lack of interest in 
the subject-matter of the litigation so far as she was concerned; but 
a careful analysis of the facts in that case will also show that at the 
time the bill in the Dobbins Case vcas filed it does not appear that any 
suit was pending in any municipal or state court of California, or that 
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the object and scope of the bill was to enjoin proceedings of any char- 
acter then pending in any state court. A demurrer was interposed to 
her bill, and was sustained and the bill dismissed and the <|ucstion then 
presented on appeal to the Suprême Court of the United States upon 
the demurrer. The case was reversed by the Su])reme Court and re- 
manded to the Circuit Court, with leave to the city to answcr. The 
court said in Dobbins v. Los Angeles. VJ~) U. S. 211, 2r> Sup. Ct. 23 
[49 h. Ed. 169] : 

"It is also ursjeil b.v rlie defeiKtiuits in error tliat a conrt of e<inity will 
not eiijiMii proi^ecuUon of a eriuilual case; but, as \ve bave senn. the pbiiu- 
titï in error in this case liad aequired jiroperty risUts v.'bicli b.v tlie onforce- 
ment of the ordinances in quRstioii wonld be destroyed and reiidered wortb- 
Jess. If the allepations of the liill be taken as trne, she liad tlie right to pvo- 
eeed with the prosecution of the work without interférence by the city îuî- 
thorities in the forni of arrest aTid jjrosecution of tliose in her eniploy. It is 
well settled that, wliere property rights will be destroyed. unlawful inter- 
férence bycriminal procpedin.!;s underavoid law or ordinance may bereached 
and controlled bv a decree of a court of equity. Davis & Farnum Mfg. Co. v. 
Los Angeles, 189 U. S. 207, 218 [23 Sup. Ct. 498, 47 L. Ed. 778], and cases 
thereln cited." 

This language, uniess carefully analyzed with référence to the pré- 
cise facts before the court, might easily mislead, but a careful analysis 
will show that the court did not intend, and did not in fact décide, that 
an injunction would be granted to stay criminal proceedings pending 
in a state court. It did not décide it because the question was not be- 
fore it ; it not appearing that, when the bill was filed, any suits were 
pending in the state court. Thèse cases, therefore, are not authority 
for the support of the doctrine that a fédéral court will under any cir- 
cumstances (except in bankruptcy cases) enjoin proceedings pending 
at the time the bill was fîled in a state court, and I hâve been unable 
to find any authority which does. When this case was before the court 
on a motion to dissolve the injunction, it was thought at the time that 
thèse cases did support the complainant's contention in this case, but 
a more careful reading and analysis of the cases bas convinced the 
court that the conclusion reached at that time was erroneous. The 
power of a fédéral court to enjoin state ofificers who attempt to get 
shelter under the unconstitutional acts of a state législature to invade 
property rights of a citizen by threatening suits, civil or criminal in 
state courts, mu.st not be confused with the provisions of section 720, 
Rev. St. (U. S. Comp. St. 1901, p. 581), which provides that: 

"Sec. 720. The writ of injunction shall not l)e granted by an.v court of the 
United States to stay proceedings in any court of a state, except in «'ases 
where such injunction niay be authorized. by any law relatiug to proceedings 
in bankruptcy." 

The two things are entirely separate and distinct. 
It was held in Prentis v. Atlantic Coast Line, 211 U. S. 228, 229, 29 
Sup. Ct. 67, 70 [53 h. Ed. 150], that: 

"A state eannot fie up a citisien of another state, having property witliin 
its territory invaded by unauthorized acts (if its own oflicers. to suits for re- 
dress in its own courts. Reagan v. Farmers' Loan & Trust Co.. 1."4 I'. S. :'Cr2. 
.'^91 |14 Sup. Ct. 1047, :^8 L. Kd. 10141; Sniyth v. Ames, 10!) V. S. 41:0, 517 |1S 
Sup. Ct. 418. 42 L. Ed. 8191. See McNeill v. Southern Kaihvav €0., 202 V. 
S. 543 [20 Sup. Ct. 722, .50 L. Ed. 1142 1 : Rx parte ïoung, 209 TJ, S. 123, 

181 F.— 40 
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165 [28 Sup. et. 441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932]. Other cases 
further illustrating this point are Chicago & N. W. Ry. Co. v. Dey [C. C] 35 
Fed. 8C6 [1 L. R. A. 744] ; Northern Pacific Ry. Co. v. Keyfts [C. C] 91 Fed. 47; 
Western Union Telegraph Co. v. Myatt [C. C] 98 Fed. 335." 

This court under thèse décisions has the unquestioned right to dé- 
clare void (as being unconstitutional) rule 44, and the section of the 
statute under which the défendants are proceeding to enforce that 
rule, and to enjoin the institution of ail civil or criminal proceedings 
in a State court, when that rule and statute are applied or sought to 
be applied to Interstate commerce ; but it has no power to disregard 
section 720, which prohibits it from staying, by injunction, proceed- 
ings already pending in court of a state, except in matters relating to 
bankruptcy proceedings. Unauthorized and unwarranted as is the as- 
sertion of authority upon the part of the State Railroad Commission 
in instituting the suit in the Washington circuit court under the stat- 
ute and rule referred to, nevertheless, the Congress, which has the un- 
doubted right, saw fit by section 720 to deny a United States court of 
equity the right to interfère with it, and it is the duty of this court to 
conform to the provisions of that statute. It may be admitted for the 
sake of this argument, but it is not decided, that the statute under 
which the défendants are proceeding in the suit now pending in the 
Washington circuit court, and rule 44, upon which such action is 
based, are both constitutional, as applied to commerce within the state, 
and yet, they are void as applied to Interstate commerce. As said in 
Dobbins v. Los Angeles, 195 U. S. 340, 25 Sup. Ct. 32, 49 L. Ed. 169 : 

"This court In the case of Yiclî Wo v. Hoplvins, 118 U. S. 356 [6 Sup. Ct. 
1064, 30 L. Ed. 220], held tUat althou?h an ordi'^ance miplit be lawful upon 
Its face and apparently falr in its terms, yet, If it was enforced in such a 
manner as to woric a discrimination against a part of the coinniunity for 
no lawful reason, such exercise of power would be Invalldated by the courts." 

So in Reagan v. Farmers' Loan & Trust Co., 154 U. S. 390, 14 Sup. 
Ct. 1051 (38 L. Ed. 1014) : 

"Neither will tha constitutionality of the statute, if that be conceded, avail 
to oust the federrl court of jurisdiction. A valid law may be wrongfuUy ad- 
mlnistered by offlcers of the state, and so as to make such administration 
an Illégal burden aiid exaction upon the individual. A tax law, as it leàves 
the législative hands. may not be ohnoxious to any challenge, and yet the 
offlcers charged with the administration of that valid tax law may so act 
under it in the matter of assessmert or cnUpction as to work an illégal tres- 
pass upon the propertv riglits of the individual. They nnv go beyond the 
powérs thereby conferred. nnd, when they do so. the fact that tlioy are as- 
suming to act under a valid law will not oust the courts of .lurisdictîon to 
re?train their excessive and illégal acts. In Cunfir'g'iam v. Maçon & Bruns- 
wick Railroad, 109 U. S. 446, 452 [3 Sup. Ot. 202, 296 (27 L. Ed. 992)], it 
was said: 'Auother class of cases is where ,an individual is sued in tort for 
some act injurions to another in regard to psrson or property, to which his 
défense is that he has acted under the orders of the government. In thèse 
cases he is not sued as, or because he is, the ofïicer of the government, but 
as an indiviiiial, and the court is not ousted of .iurisdiction because he as- 
serts authority as such offleer. To malce ont his défense he must show that 
his authoritv was sufficient in law to protect him. See Mitcliell v. Harmonv, 
13 Hovr. 115 [14 L. Ed. 75]; Bâtes v. Clark. 95 V. S. 204 [24 L. Ed. 471]; 
Meies v. McClung. 9 Cranch, 11 [3 L. Ed. 6391; Wilcox v. Jackson, 13 Pet. 
498 [10 L. Ed. 264]; Brown v. Huger, 21 How. 305 [16 L. Ed. 125]; Grisar v. 
McDowell, 6 Wall. 363 [18 L. Ed. 863].' Nor can it be said in such a case 
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that relief is obtalnable only In the courts of the state ; for it may be laid 
down as a gênerai proposition that, whenever a citizen of a state can go 
into the courts of a state to défend his property against the illégal acts of its 
officers, a citizen of another state niay invoke the jurisdictiou of tUe fédéral 
courts to maiutaln a llke défense. A state cannot tie up a citizen of another 
state, having property rights within its territory invaded by unauthorixed 
acts of its ovvn officers. to su its for redress in its own courts. Given a case 
where a suit can be maintained in the courts of the state to protec;t property 
rights, a citizen of anotlier state niay iuvoko the jurisdiction of the fédéral 
court. Jlercer Countv v. Cowles, 7 Wall. 118 |19 L. Ed. SG]; Lincoln County 
V. Luning, 133 U. S. 529 110 Sup. Ct. .3(i3, 33 L. Ed. T(iG] ; Chicot County v. 
Sherwood, 148 U. S. 529 [13 Sup. Ct. C95, 37 L. Ed. 54G]." 

It is a matter therefore of no importance, se far as this bill is con- 
cerned, whether the suit pending in the Washington circuit court isa 
civil or criminal suit. This court is not at liberty to interfère with it. 

This brings us to the considération of a question of practice in this 
court. The demurrer in this case is a gênerai demurrer, and goes to 
the whole bill. The rule is established that a demurrer to a whole 
bill must be overruled if the bill, taken altogether, entitles complain- 
ant to some kind of relief. Livingston v. Story, 9 Pet. 633, 9 L. Ed. 
255; Powder Co. v. Powder Co., 98 U. S. 126, 35 L. Ed. 77; Hilliard 
et al. V. The Good Hope (D. C.) 40 Fed. 608 ; Merriam et al. v. Hollo- 
way Pub. Co. et al. (C. C.) 43 Fed. 450 ; Ruerk v. Imhaeuser (C. C.) 
8 Fed. 457 ; La Croix v. May (C. C.) 15 Fed. 236 ; Mercantile Trust 
& Deposit Co. et al. v. R. I. Hospital Trust Co. et al. (C. C.) 36 Fed. 
863; Pac. Live Stock Co. v. Hanly (C C.) 98 Fed. 327; Failey v. 
Talbee (C. C) 55 Fed. 893; N. Pac. R. Co. v. Roberts (C. C.) 42 Fed. 
734, affirmed in 158 U. S. 11, 15 Sup. Ct. 756, 39 L. Ed. 873. 

In view of what has been already said, it is unnecessary to consider 
the remaining grounds of demurrer. 

In this case the demurrer will be overruled with leave to answer on 
next rule-day; but an order must go, modifying the injunction here- 
tofore granted, in conformity with this opinion. 



UNITED STATES, for Use of CHOOTAW AXD CHICKASAW NATIONS, v. 

McMURRAY et al. 

(Circuit Court, E. D. Oklahonia. June 6, 1910.) 

No. 605. 

1. Indians (§ 10*) — Leases of Coal Lands — Valimty of Reoulatio:^s Made 

BY SeCRETAEY of THE IsïrKlOR. 

Act .Tune 28, 1898, c. .'îlT, § 29, 30 Stat. 505, ratifying a ])revious agree- 
meut made with the Choctaw and Chlckasaw Tribes of Indians April 23, 
1897, provided, inter alla, that the coal lands of the tribes should l)e uii- 
der the control and supervision of two trustées, who should perforai thelr 
duties under rules prescribed by the Secretary of the Interior ; thnt 
each lease should include 960 acres and be for a term of 30 years; that 
royalty should be paid on ail coal produced by the lessees at the rate of 
15 cents per ton, with power In the Secretary to reduce or advance such 
royalty where deemed to the best Interest of the Indians; that on each 
lease there should be paid annually in advance .$100 for each of the first 

•For otlier cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indeie» 
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two years, $200 for the tliird and fonrth years, and $500 for tlie flfth 
and eacli following year, to be treated as advance royalty and credited 
on royalties when the mine was developed, and that, on default in any 
suc'li payment for 00 days, tlie lease sliould become null and void, and 
tlio payuieiits mnde sliould be tlie property of tbe Indians. On May 22, 
lî)CO, and Deeember (i, 1907, the Secretary promnlgated amended régula- 
tions requiring lessees to mine on each lease .3.000 tons the iirst yeai-. 
4,000 tons the second. 7.000 tons the third, 8,000 tons the fourth, and 
15,000 tons the flfth and eac-h succeeding year, or pay the royalties on 
sueh quantities if not mined, and prescribing that a failure to do so 
would subject tlie lease to eancellation. Hcld, that the Secretary had 
no power to so add to the spécifie requirements of the act, which act of 
his was not a régulation, but in effect an amendment of the statute, and 
that an action could not be maintained against a lessee to enforce pay- 
ment of royalties so unlawfully imposed. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 16.*] 
2. Indians (§ 10*) — Lbases of Coal Lands — Validity of Régulations Made 

BY SeCEETAKY of THE iNTïmiOR. 

While such act by Implication probably authorized the trustées for 
the Indians to insert in a lease the usual provision requiring diligence 
in the prospeeting and mining opérations, such a provision conferred no 
anthority on the Secretary to arbitrarily détermine by a régulation sucli 
as that promulgated what \toukl constitute reasonable diligence which 
could only be determlned by a court on considération of the facts and 
circumstances of the particular case. 

[Ed. Note.^For other cases, see Indians, Dec. Dig. § 16.*] 

Action by the United States, for the use of the Choctaw and Chick- 
asaw Nations, against John F. McMurray, James M. Lindsay, Fisher 
A. Tyler, Jr,, and John L,. Simpson. On demurrer to complaint. De- 
murrer sustained. 

Wm. J. Gregg-, U. S. Dist. Atty. 
A. A. Richards, for défendants. 

CAMPBELIv, District Judge. In Act Gong. Jtme 28, 1898, c. 517, 
30 Stat. 495, entitled "An act for the protection of the people of Indian 
Territory and for other purposes," there was incorporated the agree- 
ment made by the Commission to the Five Civihzed Tribes with com- 
missioners representing the Choctaw and Chickasaw Tribes of In- 
dians on the 23d day of April, 1897. This agreement was ratified and 
confirmed by this act, and, subject to its subséquent ratification by the 
tribes, was to be in fuU force, and efïect. It was subsequently ratified 
by the tribes, as provided for in the act. The act provided (section 29) 
that, when ratified, the other provisions of the act should only apply 
to said tribes "where the same do not coniîict with the provisions of 
said agreement" (except as to section 14 of the act, which relates to 
city and town governments). 

With regard to the coal and asphalt lands of the Choctaw and Chick- 
asaw Nations, this agreement provided: 

"It is agreed that ail the coal and asphalt within the llmits of the Choctaw 
and Chickasaw Nations shall remain and be the common property of the 
merabers of the Choctaw and Chlcl<asaw Tribes (freedmen excepted), so that 
each and every member shall bave an equal and undivided Interest in the 
whole, and no patent provided for in this agreement shall convey any title 
thereto. The revenues from coal and asphalt, or so much as shail be neces- 

•For other cases see same topic & § numbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



sary, shall be nsed for tho éducation of tlie cliildi-en of Iiidian blood of the 
members of said tribes. Sueh ooal and asplialt mines as are now in opération, 
and ail otliers whicb may hereafter l)e leased and operated, sliall be under the 
supervision and eontrol of two trustées, wlio .sball be appoiuted by the Prés- 
ident of tlie United States, one on the reconunendation of the isrincipal chief 
of the Choctaw Nation, wlio shall be a Clioctaw l)y blood, whose term shall 
be for four years, and one on the recomniendation of the governor of tiie 
Claiclcasaw Nation, wlio shall be a Chickasaxv by lilood, whose tenu shall be 
for two years, after which the terni of ai»poiute(>s shall be four years. Said 
trustées, or either of them, juay iit aii.y tiine be renioved b,v the Président of 
tlie United States for sood <'ause showii. They shall eaeh give bond for the 
faithful perforniauce of thelr duties. under such rules as may be preseribed 
by the Secretary of the Interior. Their salaries shall be tixed and i)aid by 
their respective nations, eaeh of whom sliall malce full report of ail his acts 
to the Secretary of the Interior (piarterly. AH such acts shall be subject to tlie 
approval of said Secretary. AU coal and asplialt mines in the two nations, 
whether now developed or to be hereafter developed, shall be operated, and 
the royalties tlierefrom paid into the Treasury of tlie United States, and shall 
be drawn tlierefrom under such rules and régulations as shall be preseribed 
by the Secretary of the Interior. AU contracts made by the national agents 
of the Choctaw and Chicliasaw Nations for operating coal and asphalt with 
any person or corporation whicli were, on April twenty-third, eighteen hun- 
dred and ninety-seven, heiiig oj)erated in good faith, are hereby ratifled and 
confirmed, and the lessee sliall bave the right to renew the sanie when they 
expire, subject to ail the provisions of this act. AU agreemeuts lieretofore 
made by any person or corporation with any member or members of the 
Choctaw or Chickasaw Nations, the object of whicli was to obtain such mem- 
ber or members permission to ojierate coal or asplialt, are hereby declared 
void : Provided, that iiothing herein contained shall impair the rights of any 
holder or owuer of a Jeaseliold interest in any oil, coal rights, asphalt, or 
minerai which hâve been asseiited to by act of Congress, but ail such intcr- 
ests shall continue unimpalred hereby, and shall be assured by new leases 
from such trustées of coal or asphalt claims described therein by application 
to the trustées wlthiii six months after the ratification of this agreement, sub- 
ject, however, to payment of advance royalties herein provided for. AU leases 
under this agreement shall include the coal or asplialtum or other minerai, as 
the case may be, in or under nine hundred and sixty acres, which shall be in 
a s(piare as nearly as possible and shall be for thirty years. The royalty on 
coal shall be fifteen cents per ton of two thousand pounds on ail coal niined, 
pa.^able on the 25th day of the month next succeeding that in which it is 
mined. Royalty on asphalt shall be sixty cents per ton, payable same as coal : 
l'rovided, that the Secretary of the Interior may reduce or advance royalties 
on coal and asphalt when he deems it for the best interests of the Clioctaws 
and Chickasaws to do so. No royalties shall be paid exceiit into tlie United 
States Treasury, as herein provided. Ali lessees shall pay on each coal or 
asphalt claim at the rate of one hundred dollars per aununi, in advance, for 
the first and second years; two hundred dollars per anuuni, in advance, for 
fhe third and fourth yesirs ; and five hundred dollars for each succeeding yeiir 
thereafter. AU such payments shall be treated as advanced royalty on the 
mine or claim on which they are made and shall be a crédit as royalty when 
eaeh said mine is developed and operated and its production is in excess of 
such guaranteed annual advance payments; and ail persons having coal leises 
must pay said annual advanced payments on each claim whether developed or 
undeveloped: Provided, however, that shonld any lessee neglect or refuse to 
pay such advanced annual royalty for the period of sixty days after the same 
becomes due and payable on any lease, the lease on which default is made 
shall become null and void, and the royalties paid in advance thereon shaU 
then become and be the money and property of the Choctaw and Chickasaw 
Nations." 

Pursuant to the ternis of the act, and prior to the date of the lease? 
hereinafter referred to, the Secretary of the Interior promulgated cer- 



726 181 FEDERAL REPORTER. 

tain rules and régulations relative to coal and asphalt leases and the 
opération of mines thereunder, wherein it was provided : 

"That ail lessees shall be required to pay advaueed royalties, as providec! 
In said agreement, on ail mines or claims, whetlier developed or not, to be 'a 
crédit on royalties when eaeh said mine is developed and operated and its 
production is in excess of such guaranteed annual advanced paynients,' as fol- 
lows, viz. : One liundred dollars per annum in advanee l'or the first and sec- 
ond years, two hundred dollars per annum iu advanee for the third and fourtli 
years, and tive hundred dollars in advanee for eacli suceeeding year there- 
after; and that, should any lessee neglect or i-efuse to pay such advanced roy- 
alty for the period of slxty days after the same beeomes due and payable on 
any lease, the lease on which said default is made shall become null and 
void, and ail royalties paid in advanee shall be forfeited and become the 
money and property of the Choctaw and Chickasaw Nations." 

On March 15, 1899, the défendant J. F. McMurray entered into 
four separate contracts of lease with Napoléon B. Ainsworth and 
Lemuel C. Burris, as mining trustées of the Choctaw and Chickasaw 
Nations of Indians, whereby said nations leased to the said McMurray 
for the term of 30 years four différent tracts of land for the purposes 
of prospecting for and mining coal therefrom. The terms of the sev- 
eral leases were identical, except as to the description of the property 
leased. Each lease provided that McMurray should pay to the United 
States Indian agent, at Union Agency, Ind. T., the sum of 10 cents 
per ton for ail coal produced from said leases passing over a one-inch 
screen. Each lease contains, among others, the foUowing provisions : 

"And the party of the second part further agrées and binds himself, hls 
execntors, adminlstrators, and asslgns, to pay or cause to be paid to th« 
United States Indian agent for Union Agency, Indian Terrltory, as advanced 
royalties on each and every mine or clalm within the tract of land covered 
by this lease, a sum of money as follows, to wit : One hundred dollars per 
annum in advanee for the flrst and second years; two hundred dollars per 
annum in advanee for the third and fourth years ; and flve hundred dollars 
per annum in advanee for the tifth and eaeh suceeeding year thereafter of 
the terin for which this lease is to run. it being urdsrstood and agreed that 
said sums of money to be paid as aforesaid shall be a crédit on royalties 
shonld the party of the second part develop and operate « mine or mines on 
the lands leased by this indenture, and the production of such mine or mines 
exceeds such sum pnid as advanced royalties as above set fortli. * * * 

"ïhe party of the second part further coveiiants ard a-ïrees to exercise dili- 
gence in the conduct of the prospecting and minipg opérations and to open 
mines * * * and to operate the same in a workmanlike manner to the 
fullest possible extent on the above-described tract of lard. * * » 

"And the party of the second part agrées that this Indenture of lease shall 
be subject in ail respects to the rules and régulations heretofore or that may 
be hereafter prescriled under the said act of Congress of June 28, 1898, by the 
Sécréta ry of the Interior relative to minerai leases in the Choctaw and Chick- 
asaw Nations," 

On May 22, 1900, after the exécution and approval of the foregoing 
leases, the Secretary of the Interior promulgated amended rules and 
régulations relative to such coal leases, wherein there was added to 
the rule or régulation above quoted the following : 

"Ail advanced royalties as above deflned shall apply from date of approval 
of eaeh lease, and, when any mine or tract leased is operated, royalty due 
sji,nll be paid monthly as required until the total amount paid equals the flrst 
annual advanced payment, after which royalty due shall be credited on such 
payments; and the lessee shall operate and produce coal from each and every 



UNITED STATES V. m'mURRAT. 727 

lease in not less than the following quantities : Tliree thousand tons during 
the flrst j-ear from date of npproval of lease; four thousand tons during tlie 
second year; seven thousand tons the third year ; elght thousand tons the 
fourth year, and fifteen thousand tons the flttU and each suceeediug year 
thereafter." 

On December 6, 1907, the Secretary a.t^ain amended said rules and 
régulations as to the minimum amount of coal that must be produced 
each year to read as follows : 

"Each lessee shall produce coal equal to the agijregnte of tliree thousand 
tons for each lease held hy bini, duriiifc the flrst year fron; date of approval 
thereof; four thousand tons durins: the second year; seven thousand tons dur- 
ing the third year; eight thousand tons during tUe fourth year; aud fifteen 
thousand tons the fiftli and each suceeeding year during the tenu of such 
lease, or pay royalty as if such amounts had been produced; provided, that 
any amouut paid in excess of that re<iuired l)y actual production shall be held 
as a crédit to be appiied in payment of royalty on subséquent actual pro- 
duction, and a failure to meet this requirement will subject the lease or leases 
as to which default shall oceur, to cancellation." 

The United States, for the use of the Choctaw and Chickasaw Na- 
tions, has filed its complaint at law against McMurray and his bonds- 
men for the recovery of certain unpaid royalties claimed to be due the 
Choctaw and Chickasaw Nations, based upon the annual tonnage re- 
quired to be produced by the foregoing régulations. The royalties 
claimed to be due on each lease are covered by a separate count in the 
complaint, and the following paragraph from one of the counts is 
typical of the claim made upon each lease : 

"ïhat under the provisions of the régulations of the Secretary of the In- 
terior approved May 22, 1900, and December 6, 1907, and uow iu force and 
now a part of the original coal lease contract betweeu the Choctaw and 
Chickasaw Nations and the said défendant, John F. McMurruy, there has be- 
come and is now due to the Choctaw and Chickasaw Nations of Indlans under 
said lease the suin of eight thousand eight hundred and twenty dollars ($8,- 
820.00), accruing as follows: §100 for the first year; $320 for the second 
year; 1560 for the third yejir; $040 for the fourth year; and $1,200 per annum 
for each of the suceeeding six years thereafter, making a total amount due 
of eight thousand eight hinidred and twenty dollars ($8,820.00) less a crédit 
of slxteen hundred dollars ($1,600.00) paid by the défendant, John F. McMur- 
ray, on account of advanced royalties on said lease, leaving a balance now 
due of seven thousand two hundred and twenty dollars ($7,220.(K)) as shown 
by an itemized statement of royalties due on lease No. 3 hereto attached, 
marked 'Exhibit B.' " 

To this complaint the défendants hâve filed their demurrer, chal- 
lenging the capacity of the complainant to sue, asserting that there is 
a defect of parties plaintifï, and that the complaint does not state 
facts sufïîcient to constitute a cause of action against the défendant. 
As the demurrer must be sustained upon the last-mentioned ground, 
it will not be necessary to pass upon the other questions. 

The leases as originally entered into, it will be noted, did not require 
that McMurray should actually produce any given amount of coal in 
any one year. The only requirement relating to the activity he should 
exercise in developing a mine was his agreement to "exercise diligence 
in the conduct of the prospecting and mining opérations and to open 
mines and to operate the same in a woricmanliké manner, to the fuU- 
est possible extent." Should he violate this or any other stipulation 
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or agreement in the lease, it was provided that, in that event, the Sec- 
retary of the Interior should be at liberty in his discrétion to avoid the 
lease and cause the same to be annulled. But such annuhnent for al- 
leged failure to exercise diligence in development cannot be accom- 
plished by mère iiat of the Secretary, especially if the lessee were re- 
sisting and denying the charge of lack of diligence. Under such cir- 
cumstances, the forfeiture of thèse leases, like the forfeiture of any 
similar contract, could only be accomplished by proper court pro- 
ceedings, and the question as to whether due diligence had been exer- 
cised would dépend upon the facts and circumstances of the partic- 
ular case and what could constitute due diligence as to one lease might 
fall far short of that as to another lease differently situated. 

Now, turning to the act from which thèse leases dérive their au- 
thority for existence, we find Congress has made definite provision 
with regard to certain essentials. The coal lands shall be under the 
supervision and control of two mining trustées. The leases shall each 
contain 960 acres, in as nearly a square form as possible, and shall 
extend for a period of 30 years. The royalty shall be 15 cents per ton, 
and shall be payable on a certain date fixed by the act, but the Secre- 
tary may reduce or advance royalties when he may deem it to the 
best interest of the Indians to do so. On each lease, whether devel- 
oped or not, the lessee must pay $100 the first and second year; $200 
the third and fourth years, and $500 for each succeeding year there- 
after, which payments are to be treated as a crédit upon the royalty 
when the mine shall become a producer; "provided, however, that 
should any lessee neglect or refuse to pay such advance annual roy- 
alty for the period of sixty days after the same becomes due and pay- 
able on any lease, the lease on which default is made shall become null 
and void, and the royalty paid in advance thereon shall then become 
and be the money and property of the Choctaw and Chickasaw Na- 
tions." It'will hardly be contended that the Secretary could by any 
rule or régulation change any of the above positive provisions of the 
law, except the royalty per ton, which he is specifically authorized to 
change under stated conditions. Certainly the power to make such 
change would not be conceded to the Secretary except by language in 
the act clearly conferring such power, and the fact that Congress has 
lodged in the Secretary the power to change the amount of royalty 
emphasizes the intention of Congress by its silence as to conferring the 
power to change any other feature of the act to withhold such power 
from him. The leases made pursuant to this act hâve embodied in 
them the foregoing provisions. It was contemplated by Congress that 
there would be in some instances at least a considérable time elapse 
between the exécution and approval of the leases and actual develop- 
ment and production. It might be five years, or even longer. In order 
to secure to the tribes in the meantime some revenue from the land, 
and probably to incite more speedy development, Congress provided 
thèse advance royalties, and determined that the amounts fixed should 
be compensation the lessee should pay the tribes pending the opening 
of producing mines^ While nothing is said in the act about the dili- 
gence the lessee shall exercise in development, I think it may be as- 
sumed that Congress in granting the authority to the mining trustées 
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to make leases contemplated that one of the terms thereof sliould be 
the requirement of due diligence in development, a provision univer- 
sally incorporated in such leases. And I think that provision is prop- 
erly in the leases nnder considération. So that a lessee cannot excuse 
an unconscionable delay by relying upon tlie fact that he had paid the 
advance royalties provided by the act, but, as said before, the question 
as to whether due diligence bas been exercised in a controverted case 
is for the courts. But the act does provide that the mines sball be 
operated and the royalties therefrom paid into the Treasury of the 
United States, and drawn therefrom under such rules and régulations 
as shall be prescribed by the Secretary of the Interior, and the lessee 
McMurray agrées in bis leases that the lease "shall be subject in ail 
respects to the rules and régulations heretofore or that may hereafter 
be prescribed under said act * * * by the Secretary of the In- 
terior." 

The complainant insists that the régulation promulgated by the Sec- 
retary after the exécution of the lease, which imposes upon the lessee 
the duty of mining a fixed amount of coal the first and each succeed- 
ing year, is authorized by the provision of the act cmpowering the 
Secretary to prescribe rules and régulations for the opération of the 
mine, and is agreed to by McMurray in the lease. The défendants, 
on the other hand, contend that it is not a mère rule or régulation, such 
as the act and the lease contemplate, but is an unwarranted attempt to 
change the terms of the lease, and the imposition upon McMurray of 
an additional burden not contemplated by the law or the lease, and 
outside the Secretary's power to make rules and régulations. 

In the case of Midland Oil Co. et al. v. Susan Turner et al. (de- 
cided by the Circuit Court of Appeals for this Circuit on April 11, 
1910) 179 Fed. 74, the question of the Secretary's power to change by 
rule or régulation the terms of an existing lease was involved. In- 
dividual citizens of the Cherokee Nation were by act of Congress au- 
thorized to lease their allotments for minerai and oil purposes, subject 
to the Secretary's approval and under rules and régulations to be pre- 
scribed by him. Susan Turner, by her guardian, executed to the Mid- 
land Oil Company an oil lease upon her allotment upon a forni pre- 
scribed by the Secretary of the Interior, providing, among other things, 
that it should not be assigned without the vvritten consent of the les- 
sor. Subsequently the Secretary promulgated a régulation providing 
for assignment of such leases upon consent of the Secretary of the 
Interior. The Midland Company, without the consent of the lessor, 
executed a written assignment of the lease to a third party, which as- 
signment was approved by the Assistant Secretary of the Interior act- 
ing for the Secretary. As to the validity of this assignment, the court 
say : 

"The assignment of the lease was contrary to the extiress prohibition con- 
taineU in it ami was void. It conferred no ri^lits whatevcr on the assignées. 
\Ve assnme withont further considération tliat the approval of tlie assignment 
by the Assistant Secretary of the Interior had the same effect as if done by 
the Secretary hiinself. Hut that does not Iielp matters. The power of the 
Secretary with resjject to oil and gas leases of Cherokee allottees was that 
of approval or disapproval. He could veto, but could not initiate or make, a 
lease. Ho might refuse to approve because of the présence of a i)rovisiou and 
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thereby render the lease Ineffective, but he eould not strlke out a part and 
hâve the remainder continue In force wltbout the concurrence of the lessor. 
it a lease were made to A. with a prohibition against transfer, the Secretary 
could not lawfully nullify the prohibition by approving a transfer to B. The 
land, subject to siwcific restrictions Imposed by Cougress, belonged to the 
Indian, and whether a lease should be made at ail, aud, if so, upon what 
terms, rested in the flrst place with the guardian aud the court of probate." 

The extent to which departmental rules and régulations may go is 
dearly defined in Morrill v. Jones, 106 U. S. 466, 1 Sup. Ct 423, 27 
h. Ed. 267, a leading case and since followed in numerous décisions. 
The reporter briefly states the case as follows : 

"Section 2505 of the Revised Statutes provides, among other thliigs, that 
'animais, allve, speclally Imported for breeding purposes from beyond the 
seas, shall be admitted free (of duty), upon proof thereof satisfactory to the 
Secretary of the ïreasurj', and under such régulations as he may prescribe.' 
Article 383 of the Treasury Customs Régulations provides that before a col- 
lector admlts such animais free he must, among other things, 'be satisfied that 
the animais are of superior stock, adapted to improving the breed in the United 
States.' Jones imported certain animais, which were entered at the port of 
Portland, Me., and he claimed that they should be admitted free, as they were 
'speclally imported for breeding purposes.' Morrill, the collector, though the 
importation was for breeding purposes, demanded the duties because he wa» 
not satistied that the animais were of 'superior stock.' The duties were ac- 
cordingly pald under protest, and this suit was brought to recover the amount 
so pald." 

Jones recovered a judgment against the collector for the duties paid,. 
and, in affirming this judgment, Chief Justice Waite said: 

"The Secretary of the Treasury cannot by his régulations alter or amend a 
revenue law. Ail he can do is to regulate the mode of proeeeding to earry 
into effect wbat Congress bas enacted. In the présent case we are entirely 
satlsfled the régulation acted upon by the collector was In excess of the power 
of the Secretary. The statute clearly Includes animais of ail classes. The 
régulation seeks tô confine Its opération to animais of 'superior stock.' This 
Is manifestly an attempt to put into the body of the statute a limitation 
which Oongress dld not thlnk it necessary to prescribe. Congress was willing 
to admit duty free ail animais speclally imported for breeding purposes. The 
Se<'retary thought this privilège should be conflned to such animais as were 
udapte<l to the improvement of breeds already in the United States. In our 
opinion the object of the Secretary could only be accomplished by an amend- 
aient of the law. This is not the office of a treasury régulation." 

Is not the présent case an attempt to put in the body of the statute 
a limitation or provision which Congress did not think it necessary 
to prescribe? Congress has said that the mining trustées and the lessee 
might enter into a lease-contract covering 960 acres to extend for 30 
years at a royalty per ton which the Secretary was authorized to 
change, with the provision that, until actual opération and mining 
which would resuit in an output royalty, the lessee should pay an an- 
nual advance royalty of certain sums fixed by the act, and inferentially, 
I think, authorizing a provision in the lease for diligent opération. 
The leases in question were drawn pursuant to and contained ail thèse 
provisions. It is not contended that McMurray has not paid the ad- 
vance annual royalties. In fact, the complaint allèges that he has paid 
a considérable portion of them, and it is allowed as a crédit. It is 
not contended that McMurray has not under the circumstances exer- 
cised diligence in development of them. The lapse of time since the 
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exécution of tlie leases might strongly support such a contention, but 
the penalty for négligence in that respect fixed by the lease is its for- 
feiture, which, as we hâve said, in a controverted case, is a question to 
be finally determined by the courts, and not by the vSecretary. But the 
Secretary by the régulation challenged lias fixed the measure of dili- 
gent opération at 3,000 tons during the first year, 4,000 tons during the 
second year, 7,000 tons during the third year, 8,000 tons during the 
fourth year, and 15,000 tons during the fifth and each succeeding 
year, and this to apply to any and ail leases, regardless of the varying 
circumstances attendant upon différent leases arising from natural and 
artificial conditions. If he may arbitrarily fix this tonnage, why may 
he not fix any tonnage, even that which would be prohibitive of opéra- 
tion, and thus defeat the very object of the act itself ? Such a power 
will not be presumed to exist except it be clearly granted. Congress 
did grant him the power to change the per ton output royalty to such 
extent as he might deem to the best interests of the tribes. If it had 
intended that he might also arbitrarily fix the minimum amount of 
coal to be mined, regardless of existing conditions, that too could and 
should hâve been clearly granted, and the fact that it was not per- 
suades me that it was not intended, especially when it is considered that 
Congress contemplating more or lefs delay in beginning opérations 
provided for stipulated advance royalties pending such delay. 

I consider the régulation unauthorized, and the demurrer will be 
sustained. It is so ordered. 



In re GODT.OVER. 

(Circuit Court, N. D. Callfornia. September 20, 1910.) 

AiiENS (§ 68*) — Natubalization — Résidence — Pboof. 

Natnralizfltion Act June 29, 1906, c. 3592, § 4, subd. 2, 34 Stat 597 (U. S. 
Comp. St. Siipp. 1909, p. 478), déclares that the pétition shall be verifled 
by at least two crédible witnesses who are cltizens of the United States, 
and who shall state In their affidavits that they hâve personally knovvn 
the appllcant to be a résident of the United States for at least five years 
continuously, and of the district in which the application is made for at 
least one year preceding the flling of the pétition. Held that, whlle the 
vérification nnist show that petitioner has reslded continuously In the 
country for at least flve years, such showlng need not be made by the 
same witnesses for the entlre perlod, and that so long as there are at least 
two crédible witnesses testlfylng as to each fraction of the perlod, so as to 
cover the whole, the statutory requirement is satisfled. 
[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 68.*] 

In the matter of the pétition of Hugh Bliss Godlover, to be admitted 
a citizen of the United States. On objection to the pétition, Over- 
ruled. 

Carlos G. White, for petitioner. 

P. W. Blazer, Naturalization Examiner, for the government, 

VAN FLEET, District Judge. This is a pétition for naturalization 
under Act June 29, 1906, c. 3592, 34 Stat. 596 (U. S. Comp. St. Supp. 

•For other cases see same toplc & § nbmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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1909, p. 477). Full and satisfactory proof was made at the hearing 
that the petitioner was possessed of the necessary good character, in- 
telligence, and gênerai fitness required under tlie act to entitle him to 
admission, and that he had resided continuously in the state for more 
than the statutory period of five years immediately preceding his péti- 
tion. But objection was made by the government to the sufficiency 
of the pétition vipon which the application is based upon the ground 
that the same is not verified in the manner required by the statute ; and 
for that reason it is contended that the court is without jurisdiction to 
grant the application. 

The pétition was fîled March 4, 1910, and was verified by the afïî- 
davits of five witnesses. The affidavit of two of the witnesses, Meyer 
and Schulz, is to the eiïect that each has personally known the peti- 
tioner "to be a résident of the United States for a period of at least 
five years continuously immediately preceding the date of filing his 
pétition, and of the state of California, and of the Northern district 
thereof, for a period pf over five years immediately preceding the 
date of filing his pétition, and that lie has personal knowledge that the 
said petitioner is a person of good moral character attached to the 
principles of the Constitution of the United States, and that he is in 
every way qualified in his opinion to be admitted as a citizen of the 
United States, provided, however, that said affiant, Meyer, has no rec- 
ollection of having personally seen said petitioner subséquent to May 
or June, 1905, until about May, 1906, nor thereafter until about May, 
1909, and said affiant Schulz has no recollection of having personally 
seen said petitioner subséquent to July, 1905, until about May, 1909, 
but each of said affiants knows through business and personal rela- 
tionships and dealings, through communications, and from private and 
public sources of information, that said petitioner has resided continu- 
ously in California since at least December, 1904, down to and in- 
cluding the présent time, first, at San Francisco, and thereafter as a 
student, both independently and in the University of California, at 
Berkeley, and that during ail of said time petitioner has behaved as a 
man of good moral character attached to the principles of the said Con- 
stitution." 

This affidavit is supplemented by that of three other witnesses to 
the efifect that they hâve each known the petitioner to be a résident of 
the United States and of the state of California for a period of four 
years and ten months "immediately preceding the date of filing his péti- 
tion, and that he has personal knowledge that the said petitioner is a 
person of good moral character attached to the principles of the Con- 
stitution of the United States, and that he is in every way qualified in 
his opinion to be admitted a citizen of the United States." The act 
provides (section 4, subd. 2) that the pétition shall be verified "by 
the affidavits of at least two crédible witnesses wlio are citizens of the 
United States, and who shall state in their affidavits that they hâve 
personally known the applicant to be a résident of the United States 
for a period of at least five years continuously, and of the state, ter- 
rîtory, or district in which the application is made for a period of at 
least one year immediately preceding the date of the filing of his péti- 
tion; and that they each hâve personal knowledge that the petitioner 
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is a person of good moral character, and that he is in every way quali- 
fîed in their opinion to be admitted as a citizen of the United States." 

It is the contention of the government that the proper construction of 
this provision requires that each of the verifying witnesses in his state- 
ment of his personal knowledge of the résidence, character, and fîtness 
of the petitioner shall cover the fiill statutory period of five years, that 
the vérification cannot be made piecemeal by two witnesses making 
affidavit as to one portion of thé period and other witnesses to another, 
thus mailing up the whole ; and it is claimed that the vérification in 
this instance does not conform to this requirement, and is therefore 
insufficient. 

I find myself unable to sanction any such narrow construction of the 
act. As contended by the petitioner, well-established principles of 
statutory construction- require that a statute be construed with référ- 
ence to its spirit and reason, and in such construction it is to be pre- 
sumed that the législative body was consistent in its purpose through- 
out, and did not intend to work injustice or hardship in any of its pro- 
visions. The very obvious purpose of the act under considération is 
to permit every alien, eligible under the law, of good moral character 
and sufficient intelligence, who bas made his déclaration of intention, 
to become. a citizen of the United States so soon as he bas resided hère 
the prescribed period, and any construction of the statute v^diich would 
nullify that purpose should be avoided unless the clear terms of the 
act require otherwise. It will be observed that the provision of the 
act quoted does not require in terms that each witness shall state in 
his afïidavit knowledge of the résidence for the full period, but simply 
that there shall be two or more witnesses "who shall state in their 
affidavits," etc. To sustain the contention of the government, it would 
be literally necessary to insert in the language of section 4 above quoted 
the word "each" between the words "shall" and "state" — a word which 
Congress bas seen fit to omit from that part of the paragraph, but has 
inserted later in the same sentence in requiring that "each hâve per- 
sonal knowledge" of the petitioner's moral character and gênerai qual- 
ifications. 

And, as further suggested, if the construction contended for were 
necessary, it would be impossible for one (as the évidence shows was 
the case vi^ith petitioner) to be admitted to citizenship after living for 
two years of the period in one part of the state and the remaining 
three years in a différent part of the same state, where it should hap- 
pen, as hère, that no two of them had personally known him continu- 
ously in both places of his résidence. Such construction would seem 
to be out of harmony with the libéral spirit of other features of the 
act, especially section 10, which by its express terms provides the 
means of facilitating the naturalization of those who bave removed 
from one state to another by authorizing the vérification of the péti- 
tion by two witnesses covering the period of the alien's résidence in 
the state in which the pétition is filed, and then establishing by the dép- 
ositions of other witnesses the portion of the statutory period of rési- 
dence elsewhere in, the United States. 

I think it may fairly be presumed from the gênerai ténor and pur- 
pose of the act that Congress by providing in section 4 for a verifica- 
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tion by "at least two crédible witnesses" had in view instances like that 
of the petitioner, where, by reason of his removal from one part of 
the State to another before the completion of his period of résidence, 
he is unable, although residing continuously for the full period of five 
years in the same state, to make the necessary vérification and proof 
by two witnesses who had known him personally throughout the full 
period. Such construction would avoid the injustice that must other- 
wise resuit to one so situated if the view contended for by the govern- 
ment were to obtain. In the absence of some obvious reason, the idea 
is not to be readily indulged that Congress intended to make a distinc- 
tion so clearly to the disadvantage under the law of one situated Ijke 
the petitioner in favor of one whose résidence for the necessary period 
bas been in différent states. It may be conceded that the language of 
section 4 above quoted is not as free from ambiguity as could be de- 
sired ; but, as stated in Re Poisson (C. C.) 159 Fed. 383, in constru- 
ing the act to which the présent act is amendatory : 

"It must be borne in mind that we are deallng with a statute whlch grants 
a rlght or privilège In the nature of a franchise, and it Is a famillar rule that 
In construlng such a grant, where an ambiguity arises, that construction is 
to be Indulged whlch is most favorable to the persona or clasa for whose 
benefit the act was made." 

From thèse considérations my construction of the statute is that, 
while it is intended that the vérification must show that the petitioner 
bas resided continuously in the country for at least five years, such 
showing need not be made by the same witnesses as to the entire 
period ; that, so long as there are at least two crédible witnesses testi- 
fying as to each fraction of such period so as to cover the whole, the 
requirement of the statute is satisfied. 

It may not be out of place to observe that I hâve considered the 
question as to the sufficiency of the vérification involved solely upon 
the theory upon which the same bas been argued and presented ; that 
is, as a piecemeal vérification or one which required the affidavit of 
the witnesses Meyer and Schulz to be supplemented by those of the 
other witnesses to bring it within the law. If it were necessary, how- 
ever, to décide the question, I am not prepared as a matter of first im- 
pression to say that the affidavit of the first two witnesses is not in 
itself suificient to satisfy the statute. A reading of it will disclose 
that in its affirmative statements that affidavit contains ail that the 
statute calls for in a vérification of the kind ; and the only question 
arises out of the qualifying statements as to periods during which those 
witnesses hâve not personally seen the petitioner. It seems to hâve 
been assumed by counsel on both sides that thèse statements detracted 
from the sufficiency of the affidavit and rendered necessary the supple- 
menting affidavits of the other witnesses. I am inclined to regard this 
-^iew as erroneous ; but, as the question bas not been argued and its dé- 
termination, in view of the conclusion reached on the question dis- 
cussed, unnecessary, it need not hère be further considered. 

I/Ct an order be entered admitting the petitioner to citizenship. 
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CffiNTUAIi TRUST CO. OF NEW YORK y. BODWELIi WATEE POWEK 

CO. et al. 

^Circuit Court, D. Maine. September 16, 1910.) 

No. 617. 

1. MECTTAmcs' T,TKNS (S 173*)— TiME OF Taking Effect-:Matxe Statute. 

TTiider Rev. St. Me. c. 93, § 29, piving a meclianic's lien for lalior or 
materials funilshed In erecting, alterliig. or rei>airing a house, building, 
or apinirteiiiince by virtne of a contract with or by consent of the owner, 
as coustruetl by the Suprême Judifial Court of tUe state, tlie lien relates 
back and becoraes efîective as of tbe date of the contract uuder wbîch the 
labor or materlals are furnished. 

[Ed. Note.-^For other cases, see Mecbanics' Liens, Cent. Dlg. § 801; 
Dec. Dig. § 173.*] 

2. MoETGAGEs (§ 183*) — "Consent"— "OwNEP."— Mecttantcs' Liens. 

Under Rev. St. 5Ie. c. 93, § 29, whieh gives a lieu for Inbor or mnte- 
rlals furnished in erecting, altering, or repuiriiig a house, building, or 
appurtenanee.s by virtue of a coiitr.'ict with or "by consent of the owner," 
as construed by the Suprême Judieial Court of tlie st;ite, in order that 
the interests in real estate of any person slinli be al'feeted by reason of 
his statutory consent, he niust be held to bave set lu motion a train of 
circuiustances which necessarlly, or reasoiial>ly. or ordinarily, resulted In 
the furnishing of labor and materials for which the lien is ciaimed. A 
mortgagee out of possession is not an "owner" witliin the meaning of tlie 
statute, nor eau he be held to bave consented to tbe displaceuient of his 
own lien merely because he may bave knowledge of the nialiiug of tbe 
liiiprovemeuts. 

[Ed. Note. — For other cases, see Mortgages, Cent Dlg. | 442; Dea 
Dig. § 183.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1437-1441; vol. 
8, p. 7G12; vol. 6, pp. 5134-5151; vol. 8, p. 7744.] 

8. Corporations (§ 473*) — Bonds— Rigiits of Bona Fide Koi,ders. 

Under the rule of the fédéral courts, any holder of negotialile bonds of 
a corporation secured by niortgage who acquired the same In good faith 
for a valuable considération before niaturity is affected only by what he 
actually knew, and not at ail by what he nilght bave known by the use 
of ordinary diligence; and this applies, not only to the bonds tliemselves, 
but to the securlty by way of mortgage which each bond assumes to car- 
ry with it 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 1842-1853, 
1855; Dec. Dig. § 473.*] 

4. Corporations (§ 478*) — Mortgages Secitrino Negotiable Bonds— Lien 
AND Priority— Mechanics' Liens. 

A water power couipany executed a mortgage to secure an issue of 
$1.000,000 In bonds. Later it made a contract for the construction of a 
power plant, and on the same day delivered to tbe contractor in payment 
$700,000 of the bonds, which the contractor on the same day sold, and 
within a few days forwarded to the mortgage trustée to be certified and 
delivered to the purchasers. Subseciueut to ail this, and after the mort- 
gage had been recorded, the contractor made contracts with subcontract- 
ors for portions of the work, which under Rev. St. Me. c. .93, § 29, enti- 
tled the subcontractors to mechanics' liens as of the dates of their sev- 
eral contracts on the property, Held. that the $700,000 of bonds had been, 
under the rules prevaillng in equity, in légal effect sold and delivered 

•l'or other cases see same topic & i number In Dec. & Am. Digs. 1307 to date, & Rep'r Indexe» 
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bofore any of the siibcontrncts were niade ; find tliat as to them, tlie lien 
■ of the morteaffe was snperlor to that of the subcontractore, who ^\■ere 
charged with notice of the mortgage wliem they made tlielr contracts. 
[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 478.*] 

In Equity. Suit by the Central Trust Company of New York against 
the Bodwell Water Power Company, James B. Mullen, the Stanley 
Manufacturmg Company, the Grady Construction Company, and the 
Allis-Chalmers Company. Decree for complainant. 

Joline, Larkin & Rathburn and I^ibby Robinson & Ives, for com- 
plainant. 

Charles H. Bartlett, for Bodwell Water Power Co., Milford Con- 
struction Co., and receivers. 

Joseph F. Gould and Charles F. Johnson, for James B. Mullen. 

Edward P. Murray, for Grady Construction Co. 

Martin & Cook and Benjamin Thompson, for Allis-Chalmers Co. 

H. M. Verrill, for bondholders' committee. 

PUTNAM, Circuit Judge. This is a bill in equity brought by the 
complainant against the Bodwell Water Power Company to foreclose 
a mortgage running to the complainant as trustée. The other parties 
respondent are James B. Mullen, Stanley Manufacturing Company, 
Grady Construction Company, and the Allis-Chalmers Company, who 
are joined because they claim statutory liens on the property involved, 
which is certain lands and water rights connected therewith, situate 
on the Penobscot river, in the city of Old Town and town of Milford, 
in the county of Penobscot. The mortgage grew out of the under- 
taking on the part of the Bodwell Water Power Company to develop 
the water rights in question, commencing in the year 1905, by the érec- 
tion of a dam and a power house located therewith. The contract for 
the entire development was a single one, between the Milford Con- 
struction Company and the Bodwell Water Power Company, entered 
into on the 19th day of July, 1905. The parties named as respondents, 
aside from the Bodwell Water Power Company, were ail subcon- 
tractors, claiming under section 29 of chapter 93 of the Revised Stat- 
utes of Maine, which reads as f ollows : 

"Whoever performs lalior or furnlshes labor or materials In erectlng, alter- 
ing, movlug or repalring a honse, building or appartenances, — by vlrtue of 
a coutract vvltb or by consent of the owner, has a lien thereon, and ou the 
laud on wlilch it stands and on any interest sucli owner has in the same, to 
secure payment thereof, with costs." 

Section 30 of the same chapter reads as follows : 

"If the labor or materials were not furnlshed by a contract with the owner 
of the property affected, the owner may prevent such lien for labor or mate- 
rials not then performed or furnlshed by glving wrltten notice to the person 
performing or furnishlng tlie same, that he will not be respouslble therefor." 

The principal questions in the case are those which we will par- 
licularly explain; and, although it is possible there may be some doubt 
whether the statute would attach a lien to ail the property described in 
the bill, and perhaps some other questions, we will not consider them, 

*ror other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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because the complainant concèdes that for the purposes of this litiga- 
tion everything is established in favor of the lien claimants except pri- 
ority. That question arises in the foUowing manner: 

On the Ist day of July, 1905, the Bodwell Company, as already 
stated, executed and acknowledged the mortgage which the complain- 
ant is now seeking to f oreclose. It was duly recorded on the 24th day 
of July, 1905 ; its acceptance by the complainant having been acknowl- 
edged by the complainant on the 21st day of the same July. It does 
not appear on what précise day it was accepted by the complainant. 
iThe date of acknowledgment is, of course, unessential. The date of 
acceptance may be essential. But, in the absence of a more definite 
statement, it must be held to bave been accepted on the day of the 
acknowledgment by the complainant. 

The mortgage provides for the issue of negotiable bonds to the 
amount of $1,000,000. To make it perfectly clear, it may be stated 
that thèse bonds were of such a character that they showed on their 
face that they were secured by the mortgage referred to ; and alto- 
gether they were of such a character that in the hands of any bona 
fide holder they, and the apparent security given them by the mortgage, 
were free from ail undisclosed claims. 

On the 19th day of July, 1905, a contract was executed between the 
Bodwell Company and the corporation known as the Milford Com- 
pany, by virtue of which the Milford Company contracted to install ail 
the work out of which every claim made by the respondents in this 
case arose. Ail the respondents making such claims were subcon- 
tractors under the Milford Company. The contract with the Milford 
Company stipulated to receive in part payment for its work $700,000 
of the bonds secured by the mortgage in controversy. Thèse bonds 
were ail subsequently delivered to the Milford Company or on its order. 
The Milford Company, of course, is estopped from making any claim 
adverse to the mortgage, or to any title thereunder, and makes no such 
claim. In fact, it has been quite fully, if not entirely, paid for ail the 
work donc and materials furnished by itself or subcontractors. The 
subcontract with the respondent Mullen was executed on the 29th day 
of July, 1905, and the first work donc by him was on the 7th day of 
August, 1905. On the 19th day of July, 1905, the Milford Company 
had sold in advance the $700,000 of the bonds to be delivered to it 
under the contract; and on the 28th day of July, 1905, $500,000 of 
thèse bonds had been delivered to the Milford Company, which on the 
29th day of the same July had the same certified by the complainant, 
and sold and delivered the same to brokers at New York at 90 per cent, 
and interest. We will refer again to some imponant détails relating 
to the disposition of the bonds. 

As the statutes hâve been interpreted, it cannot be doubted that each 
lien claim of each respondent hère relates back to the day when each 
contract for labor and materials was made, notwithstanding the work 
was commenced later. For example, the lien claim of respondent 
Mullen relates back to the 29th day of July, 1905. This arises from 
the fact that it is settled that the statutes establishing lien claims are to 
be liberally construed, and that the principles relating to their nature 
181 F.— 47 
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are governed by équitable ruies. Shaw v. Young, 87 Me. 371, 274, 32 
Atl. 897 ; Hill v. American Surety Company, 200 U. S. 197, 202, 26 
Sup. et. 168, 50 L. Ed. 437; Mankin v. United States, 215 U. S. 533, 

537, 30 Sup. Ct. 174, 54 L. Ed. . More particularly as to this, it 

is said in Ouelette v. Pluff, 93 Me. 168, 176, 44 Atl. 616, 619, referring 
to proceedings for enforcing lien daims, that "an in rem process like 
the présent is really an équitable process largely governed by équitable 
principles." It must be said that it is on this account that lien claims 
get the benefit of the équitable doctrine of relation, and more par- 
ticularly of the équitable doctrine that what is agreed to be done is held 
as done, by virtue of which the lien claim becomes effective from the 
date of the contract out of which it arises. It follow^s that, inasmuch 
as the holders of lien claims thus avail themselves of équitable rules, 
they are bound to submit to them whenever they may work against 
them, an observation which we will apply as we go on. 

Inasmuch as ail the respondents who hold lien claims are subcon- 
tractors under the Milford Company, and inasmuch as the Milford 
Company is, as, we bave shown, estopped from setting up any title 
which will depreciate the mortgage, it would ordinarily follow accord- 
mg to the proper and strict rules of equity that, as the stream cannot 
rise higher than its source, ail subcontractors under the Milford Com- 
pany would be estopped to the same extent as the Milford Company 
is estopped. Apparently, however, this fundamental principle of equity 
is shut out by the décision of the Suprême Judicial Court of Maine in 
Norton v. Clark, 85 Me. 357, 27 Atl. 252. That would seem to be a 
sweeping décision to the effect that the respondents in this case are not 
estopped simply because the Milford Company is estopped, in that it 
squarely holds that an agreement between the principal contractor and 
the owner of a building that there should be no liens incurred for labor 
and materials with référence to its construction does not estop a sub- 
contractor from establishing a lien for what he contributed to the re- 
suit. As the opinion in this case was passed down in 1893, 12 years 
and more before the initial steps in the présent controversy were taken, 
and as it concerns the construction of a statute of the state of Maine, 
it is binding on us. Nevertheless, it does not reach another équitable 
doctrine to which we hâve already referred, and to which we will refer 
again more f ully. 

Starting with this gênerai description of the case, one point on 
which the respondents rely is that the interests which the mortgage 
represents bave given their "consent" within the purview of the stat- 
ute. As to this, we are compelled to observe that the Suprême Judi- 
cial Court of Maine has shown a spécial disposition to soften off the 
meaning of the word "consent" in Shaw v. Young, 87 Me. 271, already 
cited, at page 276, 32 Atl. 897. The opinion passed down in behalf of 
the court in that case points out the origin and development of the 
statutes which we hâve cited. It observes that prior to 1868 a lien 
could arise only by virtue of a contract "with the owner." Then, in 
1868, were introduced the words "by the consent of the owner" ; but 
in the latter statute it was provided that such "consent" should not be 
inferred unless notice was first given to the owner that a lien would be 
claimed. The opinion then observes that by the act of 1876, now in- 
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corporated in the Revised Statutes, which we hâve quoted, the requîre- 
■ment of notice to the owner was stricken out; but the provision that 
the owner might give notice of dissent was retained, or substituted, 
whichever may hâve been the fact. The opinion reasons that this 
change materially modified the effect of the word "consent" in favor 
of the lien claimant, and points out circumstances of a somewhat doubt- 
ful character from which the "consent" may be inferred. It cannot 
be said, however, that the proper lexicographical meaning of the word 
"consent" was changed by thèse modifications of the statute. Ail that 
can be maintained is that, in view of the modifications, the inferences 
in favor of "consent" by the owner may be more easily drawn. Apply- 
ing this, the Suprême Judicial Court of Maine has given more or less 
efifect to the inferences, but in every instance having relation to the 
questions of fact and not to the questions of law. The latest of thèse 
décisions is York v. Mathis, 103 Me. 67, 68 Atl. 746, in which the 
lien was sustained from rather weak circumstances of fact. Neverthe- 
less, it is there said that something more than "mère acquiescence" is 
required to constitute a statutory consent. It may be said that the fair 
description of what may ordinarily be required as amounting to "con- 
sent" by the owner is found in Baker v. Waldron, 92 Me. 17, 42 Atl. 
225, 60 Am. St. Rep. 483, where, in connection with the delivery of 
possession of certain real estate by the owner to another party, there 
was an express stipulation that the other party should make certain im- 
provements on the property. There the owner did not take part in 
making the improvements ; yet he purposely set in motion a train of 
circumstances out of which the improvements necessarily arose. Con- 
sequently in that case he may be fairly said to hâve consented ; and a 
fair construction of the statute and of the décisions of the Suprême 
Judicial Court of Maine in référence thereto must come back to some- 
thing of that nature, that is, to the proposition that, in order that the 
înterests in real estate of any person shall be affected by reason of 
his statutory consent, he must be held to hâve set in motion a train of 
circumstances which necessarily, or reasonably, or ordinarily, resulted 
in the furnishing of labor and supplies for which a lien is claimed. 

As to the relation of the mortgagee to this just rule of the construc- 
tion of thèse statutes, we are fîrst to consider the fact that a mortgagee 
out of possession is not in equity, and in the state of Maine in law, 
"owner" of the property. The statute does not apply to him by its 
terms in using the word "owner." There is no just reason why it 
should be extended by construction to apply to him ; and the Suprême 
Judicial Court of Maine has never held directly that it does apply to 
him. If he takes possession of the property, receives its income, and 
directs its management, then, of course, he becomes an "owner," both , 
in equity and at the common law of Maine. Until he does ail that, he 
holds in fact only a lien, as he would in name under the laws of the 
state of New York and the laws of other states. For ail practical pnr- 
poses, he is no more than the holder of a lien. Having this fact in 
view as a leading fact, we find no circumstances in this case arising 
from the claim, to some extent supported by proofs, that the mortgage 
lienors, whether the trustée or the bondholders, to a certain extent had 
knowledge of the intended improvements, or of the fact that the im- 
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provements were being made, or acquiesced therein, or assisted therein 
by advancing fimds to the Bodwell Company for the purpose of niak- 
ing payments to the Milford Company, or placed themselves in a posi- 
tion other than the normal and ordinary position of a mortgagee. 
Therefore, without going into any questions with référence to the fact 
that, under some Hmited circumstances, to a very Hmited extent, notice 
to the trustée, Hke the complainant hère, or the knowledge of such 
trustée, or the qualified acquiescence of such trustée, may or may not 
bind the holders of negotiable bonds secured by a mortgage to such 
trustée, we hold that there is not sufficient hère to turn aside the funda- 
mental rule aiïecting mortgagees which we hâve stated. Therefore 
we hold that it is not proven hère that "consent" bas been given, as 
required by the statutes referred to. 

Each respondent further claims that, so far as bonds secured by the 
mortgage had not been actually disposed of to bona fide holders prior 
to the contract out of which his lien claim arose, he would be com- 
pelled to redeem only to the extent of the bonds so outstanding. Of 
course, it is understood that in the fédéral courts any holder of any 
of thèse bonds who acquired the same in good faith for a valuable con- 
sidération is affected only by what he actually knew, and not at ail by 
what he might bave known, or by what he was put on the point of dis- 
covery by the use of ordinary diligence. The rule of the fédéral courts 
is strict in thèse particulars. This applies not only to the bonds them- 
selves, but to the security by the way of mortgage which each bond 
assumes to carry with it. 

Mullen claims that no bonds had been disposed of at the time his 
contract was made, so that, so far as he was concerned, there was no 
mortgage security aiïecting him. We think we can dispose of the case 
by investigating its relations to him, thus covering once for ail the 
whole body of respondents. We hâve given some of the dates affect- 
ing his contract ; but we will repeat them in order to give the whole 
story consecutively. 

The trust mortgage was signed and acknowledged by the Bodwell 
Company on the Ist day of July, 1905. The contract with the Milford 
Company was executed on the 19th day of July, 1905. This contract 
provided for payment to the Milford Company of $700,000 of the 
bonds secured by the mortgage in controversy. The contract with 
Mullen was made on the 29th day of July, 1905. On the 19th day of 
July, 1905, the Milford Company accepted an ofifer from Farson, 
Leach & Co. to deliver to them this $700,000 of bonds at 90 per cent, 
and interest. On the 28th day of July, 1905, the Milford Company 
voted to forward to the complainant for certification $500,000 of thèse 
bonds, at which time it had received from the Bodwell Company the 
entire mass of $700,000 of bonds which were to be delivered to it 
according to the contract we bave spoken of. Therefore at that time 
it was in the power of the Milford Company to bave the bonds certified 
by the trustée, and to deliver them to Farson, Leach & Co. in accord- 
ance with the contract made with them. On the 29th day of July, 
1905,'which was the same day that the contract was made with Mullen, 
the Milford Company forwarded $500,000 of the bonds to the com- 
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plainant for certification and delivery to Farson, Leach & Co. ; and the 
certification was completed on the 31st day of July, 1905, and the bonds 
actually delivered to Farson, Leach & Co. on the 8th day of August, 
1905. As already said, the trust mortgage had been acknowledged and 
recorded on the 34th day of July, 1905, whicli was before the contract 
with Mullen was executed. Therefore, in law Mullen is assumed to 
hâve had knowledge of the mortgage at the time his contract was made ; 
the mortgage having been duly executed by ail the parties and re- 
corded prior thereto. The bonds were not complète in form, but the 
sale of them had bee'i perfected; and in equity what was agreed to be 
donc must therefore be held to hâve been donc, notwithstanding the 
lack of certain formalities which were afterwards completed; so that 
in equity the sale of the bonds was perfected to Farson, Leach & Co. 
on the 19th day of July, 1905, 10 days before the contract with Mullen 
was executed. The certification and delivery of the remainder of the 
bonds, namely, $200,000, making a total of $700,000, in accordance 
with the agreement of the 19th day of July, 1905, and the previous 
contract with the Bodwell Company, was subsequently duly completed ; 
so that the whole transaction took effect as of the 19th day of July, 
1905. Thus in equity and for our nurposes the whole mass of $700,- 
000 of bonds were delivered to bona fide purchasers before the con- 
tract was made with Mullen, and Mullen must therefore certainly, for 
the reasons already stated, redeem this $700,000 and accûmulated inter- 
est before his lien can be made of any value. 

As ail the other respondents maintaining claims for liens are subsé- 
quent in priority to Mullen, what we hâve already said closes the case 
in favor of the complainant so far as the bonds to the amount of 
$700,000 disposed of as already described and interest thereon are con- 
cerned. Nevertheless, this leaves $300,000 of the bonds which were 
neither disposed of nor negotiated until after Mullen's lien claim at- 
tached, nor, of course, until the other lien claims held by the respond- 
ents also attached. On account of this, therefore, the respondents 
raise a question the answer to which would dispose of the whole case 
in favor of the complainant, notwithstanding the prior negotiation of 
the bonds agreed to be paid to the Milford Company in the manner 
we hâve determined. The respondents base their answer to this 
question on a ruling of the Circuit Court of Appeals in the Eighth 
Circuit, made on November 15, 1897, in Reynolds v. Manhattan Trust 
Co., 83 Fed. 593, 599, 27 C. C. A. 620, which they maintain décides 
that each lien claim hère has priority as against any bond not actually 
sold before each respective lien claim attached. That would seem to 
be the efifect of the reasoning of the opinion in that case, although there 
no bond whatever had been disposed of at the time of the origin of 
the lien claim in question ; and the only authority cited by the court 
was Peninsular Iron Co. v. Eells, decided by the Circuit Court of Ap- 
peals for the same circuit on May 6, 1895 (68 Fed. 24, 15 C. C. A. 
189), but the opinion in that case at page 34 of 68 Fed., at page 189 of 
15 C. C. A., shows that the mortgage there had been discharged, no 
bonds having been issued when it was discharged, so the only question 
was as to the authority to discharge vested in whoever did discharge 
it. It is not at ail the proposition we hâve before us. On the other 
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hand, to yield to the décision in Reynolds v. Manhattan Trust Com- 
pany would be to subvert the universal practice of the fédéral courts 
in this particular, disregard ail the authorities of any value bearing on 
the question, and destroy the commercial value of this class of securi- 
ties. In Central Trust Company v. Louisville Ry., decided by the Cir- 
cuit Court in the District of Kentucky on October 1, 1895 (70 Fed. 
282), the reasoning of the previous authorities stated at page 288, as 
opposed to the respondents liere, seems to be unanswerable. Mr. Chief 
Justice Waite in Claflin v. South Carolina R. Co. (C. C.) 8 Fed. 118, 
125, also explains the position in favor of the complainant hère very 
forcibly. This was in 1880, and the rule as there stated bas been fol- 
lowed by the fédéral courts when it came directly in point. Also, in 
New Jersey in two suits in favor of the same complainant who appears 
hère on February 26, 1894, in equity (Central Trust Co. v. Continental 
Iron Works, 51 N. J. Eq. 605, 28 Atl. 595, 40 Am. St. Rep. 539), and 
on November 14, 1894, at law (Central Trust Co. v. Bartlett, 57 N. J. 
Law, 206, 30 Atl. 583), the same rule in behalf of the mortgagee and 
the holders of the bonds secured by the mortgage was positively stated. 
The proposition seems a simple one. As we hâve said, the several 
lienholders hère are assumed to hâve had knowledge of the mortgage 
from the date it was recorded, which was prior to any time as of which 
any lien claim accrued, and from that mortgage they are presumed to 
hâve known that it secured negotiable bonds which passed by delivery, 
and so that each became indisputable in the hands of every person 
acquiring it for a valuable considération and in good faith. As we 
bave said, any rule other than that which the complainant hère main- 
tains would destroy the gênerai negotiability of this class of securities ; 
and, as the principles of estoppel operating in favor of the holders of 
negotiable securities are sufficient to obviate this evil, we do not hesi- 
tate to apply those principles hère, without at the présent undertaking 
to détermine what the resuit would be if the obligations secured by the 
mortgage were not negotiable in character. 

We therefore hold that the respondents and each of them must re- 
deem against the outstanding $700,000 of bonds which we bave espe- 
cially described, with interest, and against any other portions of the 
issue of $1,000,000 of bonds which came into the hands of bona fide 
holders for a valuable considération before the Bodwell Company de- 
faulted on its interest payments accruing thereon. We are advised by 
the record that at least a portion of the remaining $300,000 of bonds, 
making up the $1,000,000, had been negotiated in the manner we hâve 
described. We hâve not such information from the record as to en- 
able us to détermine satisfactorily what portion is covered by this 
statement. This must go to a master for an accounting in référence 
thereto. 

The complainant wiU on or before the 21st day of September, 1910, 
in accordance with rule 21, file a draft decree for a foreclosure and 
accounting, according to the opinion passed down this 16th day of Sep- 
tember, 1910, and the respondents will file corrections thereof on or 
before the 26th day of the same September; and ail questions of costs 
are reserved. 



THE LEADER. 743 

THE LEADER. 
(District Court, W. D. Peimsylvania. Septemlber 23, 1910.) 

No. 5. 

1. TowAGE (§ 4*) — Relation and DTjTiia oï Tuq to Tow— Liabilitt for 

INJURY TO ÏOW. 

One eiig^ighig to perform a towage service is neither an Insurer nor 
a coinmon carrier, and his obliïntion is only to use reasonable care and 
diligence aud ordinary skill in tlie performance of tlie work. 

[Ed. Note.^For otiher cases, see Towage, Cent Dig. § 4; Dec. Dlg. 

I 4.*] 

2. Towage (§ 11*) — Injurt to Tow— Négligence of Tug. 

Libelant, a dredging eompany, engaped reepondent's steamer to tow 
Its dredge and two scows down the Ohlo river from one place of work 
to another. The water was low, and the tow only proceeded af ter a con- 
sultation between the officers of llbelant, who were on board the dredge, 
and the eaptain of the steamer, which was in charge of a compétent 
pUot. The dredge and scows were placed in front of the steamer, and 
while proceeding the dredge, which was in front, struck some obstruc- 
tion under the water, the nature of which was not known, and was in- 
jured. HeXd. that the risk from the low stage of the water was as- 
sumed by llbelant, and that the évidence was insufficient to show that 
the injury to the dredge was due to any négligence on the part of the 
steamer, which rendered her llable therefor. 

[Ed. Note. — For other cases, see Towage, Cent Dig. i| 11-23; Dec. 
Dig. § 11.»] 

3. Ad-mibaltt (§ 62*) — Cross-Libel— Separai'E Stjits. 

A separate suit, filed by the owner of a steamer against a dredge to 
recover for towage and for services rendered in raising the dredge after 
she had sunk, cannot be treated as a cross-Ubel in a pendlng suit by tho 
dredge owner against the steamer for injury to the dredge through al- 
leged négligent towlng. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. i 507; Dec. 
Dig. § 62.*] 

In Admiralty. Suit by the Enterprise Contracting Company against 
the steamer Leader; S. W. Carpenter, claimant. Decree for re- 
spondent. 

L. C. Barton, for libelant. 
Albert Y. Smith, for respondent. 

ORR, District Judge. The libelant seeks to recover damages for 
injuries to a tow, alleged to be the resuit of négligence on the part of 
respondent and her officers, who were doing the towing. 

It is proper to consider first the measure of duty arising from tow- 
age service. In Steamer Webb, 14 Wall. 406, 20 L. Ed. 774, Mr. 
Justice Strong says: 

"It must be conceded that an engagement to tow does not impose etther 
an obligation to insure or the liabiilty of common carriers. The burden la 
always upon him who allèges the breach of such a contract to show, either 
that there bas been no attempt at performance, or that there bas been nég- 
ligence or unskillfulness to his injury in the performance. Unllke the case 
of common carriers, the damage sustaiiicd by the tow does not ordinarily 
raise a presumption that the tug has been at fault. The contract requlres 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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no more than that he wlio iindertakcs to tow sliaîl carry ont liis nnder- 
taking wltti that degree of caution and skill whicli prudent navigators nsually 
employ in similar services." 

The degree of diligence is stated in the cases to be "reasonable dili- 
gence," and the degree of skill is stated in the cases to be "ordinary 
skill." See The W. H. Simpson, 80 Fed. 153, 25 C. C. A. 318 ; The 
Samuel E. Bouker (D. C.) 141 Fed. 480 ; The Winnie, 149 Fed. 725, 
79 C. C. A. 431 ; The Oak, 152 Fed. 973, 82 C. C. A._ 327. It is nec- 
essary, therefore, to consider whether or not there is sufficient évi- 
dence on the part of the libelant to sustain the burden imposed npon 
it; in other words, whether the évidence prodiiced satisfies the court 
that the respondents were wanting in reasonable diligence and ordi- 
nary skill, and that by reason of such want the injury complained of 
resulted. 

The libelant is a corporation owning a dredgeboat called the Enter- 
prise and two scows, which had been at work at Sewickley, above 
lock No. 6 on the Ohio river, and were needed at lock No. 11 on said 
river, some miles below Steubenville, where the libelant had under- 
taken to perform a contract. An arrangement was made whereby the 
steamer Leader should tow said Enterprise and scows from Sewickley 
to the place where they were required. Accordingly, on the 31st day 
of October, 1909, the steamer Leader left Sewickley with the dredge- 
boat and scows in' tow. In making up the tow the two scows were 
lashed to the head of the steamboat, and the dredgeboat was lashed 
to the head of the scows, with her dredge or dipper hanging over 
the scows. The end of the dredgeboat next to the scows was the per- 
pendicular end or bow of the beat. The other end of the scows was 
the rake end, the latter being the stern, so that, as the tow proceeded, 
the rake end or stern of the dredgeboat was forward. No question 
is raised as to that arrangement. The men in charge of the dredge- 
boat, representing the libelant, remained thereon until the time of 
the accident. They were Albert Klicker, the président and gênerai 
manager, Charles Austin, vice président of the corporation and cap- 
tain of the boat, Frederick Weaver, watchman, and several other em- 
ployés. The steamer Leader was fully manned and in charge of a 
skillful and licensed pilot. It was apparent to any person acquainted 
with the river that the water was low. According to the testimony 
of Klicker, the dredgeboat and steamer needed the same amount of 
water and the dredgeboat required 31^4 feet. The steamer and its tow 
left Sewickley at noon, and proceeded as far as dam No. 6: Klicker 
says there were only 2.2 feet of water below the dam, which was 
not enough to proceed with, and there did not seem to be any possi- 
bility of getting down the river. They tied up and waited until the 
next morning, when, according to Klicker, there were 4.2 feet of 
water. This additional water below the dam appears to hâve been 
due to the lowering of several wickets in the dam. There was a con- 
sultation between Klicker, Austin, and Capt. Keller, the pilot of the 
steamboat, with regard to the possibility of getting through. The two 
former seemed to be anxious to get their boat down, and the latter 
was willing to proceed, and the resuit was that they decided to go 
ahead, and they left dam No. 6, according to the testimony of Austin, 
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at 3 :50 p. m. on November Ist. They ail knew they had very littlc 
water. Weaver testifiec) tliat Austin remarked, after leaving lock No. 
6, "We hâve scant water." He fiirther says that the men on thc 
dredgeboat expected something to liappen. A few hours later, when 
near Phillis Island, the rake tnd of the dredgeboat .struck soniething, 
and the dredgeboat was so injured and damaged that she fdled and 
sunk. No one seems to know what it was the dredge struck, Austin 
says he does not know what the dredgeboat hit. Klicker does not 
know whether the boat hit upon rocks or some other obstruction. The 
character of the in jury suggests its cause. The bottom of the dredge- 
boat consisted of planks laid crosswise. A number of thèse planks 
were injured and broken. The breaks in the planks were ail upon a 
line practically parallel with the side of the dredgeboat, It is probable 
that an obstruction was hit by the dredgeboat as it was moving, and 
perhaps was rolled under the boat breaking the successive planks. 
What it was no one knows, or at ail events has not informed the court. 
The steamboat laid by the dredgeboat and assisted in pumping her 
eut, after the owners of the dredgeboat had made repairs. On the 
oth of November the steamer and her tow reached Midland; a few 
miles below the_ place of the accident. Austin says they laid at Mid- 
land from the oth to the 12th of November for want of water, and on 
the night of the 12th of November they got a slight raise, and the 
next morning they started for Steubenville, and got there that night. 
From that point the owners of the dredgeboat allowed her to drift 
down to lock No. 11. That is practically ail of the évidence of négli- 
gence, saving and excepting some as to the seamanship of Capt. Kel- 
1er of the Leader. 

I am of the opinion that the évidence discloses that the owners of 
the dredgeboat assumed the ordinary risks of navigation arising from 
the low water in the river. They knew that the shallower the water 
the nearer its surface would be unknown and unexpected obstruc- 
tions. The évidence is clear that there was nothing on the surface 
of the water to indicate the obstruction against which the dredgeboat 
struck. Had the dredgeboat been thrust against the bank or a visible 
obstruction to navigation, or been grounded upon a bar, then, not- 
withstanding the low water, the respondents might be answerable in 
damages for their want of seamanship. 

The évidence produced on the part of the libelant for the purpose 
of showing bad seamanship of Capt. Keller is uncertain and indefi- 
nite. It rests largely upon the testimony of a discharged employé, 
who was engineer on the steamer at the time of the accident, to the 
efifect that when there was a jar felt by him, then, although they had 
been working ahead on a slow bell, the pilot immediately gave him 
bells to go ahead at full speed. In this he is contradicted by the fire- 
man, who was near him at the time, and by other évidence which 
satisfies the court that the steamer was backing to steady its tow, as 
it was proceeding with rapid current. Some other évidence was of- 
fered tending to show that the pilot of the steamer did not hâve his 
steamer and tow at the proper angle in order to enter and pass through 
the channel; but the évidence is wholly insufficient for that purpose. 
It is very doubtful whether any of the parties connected with the li- 
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bêlant belïeved at the time of the accident that the respondent or any- 
body connected with lier was négligent. It appears from the testi- 
mony of the secretary of the libelant that the libelant after the acci- 
dent paid Capt. Carpenter, the owner of the steamboat, moneys due 
for other services, and when Capt. Carpenter presented his bill for 
towage did net say to him that they had a défense or a counterclaim 
by reason of the damages done to the dredgeboat. The dispute with 
respect to the bill for towage was with regard to the amount, and that 
only. 

After a careful considération of the évidence, the court is con- 
vinced that there was no négligence on the part of respondent. 

At the argument it appeared that at No. 8 of May term, in this 
court (infra), S. W. Carpenter, the owner of the steamboat Leader, 
had filed a libel against the dredgeboat Enterprise, its master and 
owner, and it was argued that such libel was a cross-libel in the press- 
ent case. The court cannot so consider it. A cross-libel is filed in 
the same proceeding as the original libel, and even an agreement of 
counsel will not permit that to appear as a cross-libel which is not in 
fact such. See Ward et al._ v. Chamberlain, 63 U. S. (31 How.) 572, 
16 L. Ed. 219. But, even if a libel iîled at another n.umber and term 
might by agreement and the permission of court be treated as a cross- 
libel, it could not be so treated if the matters in the pretended cross- 
libel were not the proper ^ubject of a cross-libel. Carpenter in his 
libel seeks to recover for towage and for diving expenses in the mat- 
ter of raising the dredgeboat. That thèse are not proper matters of 
cross-libel in such case as the présent appears from a considération 
of The Teresa Wolf, 4 Fed. 153, C. B. Sanford, 23 Fed. 863, and 
Southwestem Transportation Company v. Pittsburg Coal Company, 
42 Fed. 920. The matters in the pretended cross-libel, particularly 
the claim for diving, are distinct from the matters in the présent con- 
troversy. 

As to the libel of Carpenter, the court bas this day disposed of that 
m the proper proceeding. As for the libel in this case, the same 
should be dismissed, at the cost of the libelant. 

Let a decree be drawn accordingly. 



THE ENTERPRISE. 
(District Court, W. D. Pennsylvauia. September 23, 1910.) 

No. 8. 

L Towage (§ 7*) — Compen^sation — Contkact. 

Wliere the owner of a steamer, on being asked his charge for towlng 
a dredge and two barges between two points on the OlUo river, answered 
that he was paid $150 l)y another company for a similar service, and 
was thereupon engaged, there was an implied contract for that sum, and 
he cannot afterward charge by the day for the service, because of delay 
on account of low water. 

[Ed. Note. — For otlier cases, see Towage, Cent. Dig. §§ 6, 7, 10; Dec. 
Dig. § 7.*] ^ ^ 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Mabitime Liens (§ 19*)— Pexnsylvania Siatute— Bredgeboat. 

Act Pa. April 20, 1858 (P. L. 303), wbich gives a lien for repairs or sup- 
plies funilslied ou "ail ships, steamljoats or vessels iiavigatiiig tlie rivera 
AUegheny, ilonongahela or Ohlo iu tliis state," dœs Dot apply to a dre<lse- 
boat without motive power; and in the absence of statute tliere is no 
lien on such a boat for towage, or for services rendered in raising lier 
after sinking, under contract with the owners at the place where she 
was owned. 

[Ed. Note. — For other cases, see Maritime Liens, Cent Dig. §§ 24, 25, 
27; Dec. Dig. § 19.* 
Created by state laws, see note to The Electron, 21 0. O. A. 21.] 

In Admiralty. Suit by S. W. Carpenter against the dredgeboat 
Enterprise; the Enterprise Contracting Company, claimant. Decree 
for respondent. 

Albert Y. Smitli, for libelant. 
L. C. Barton, for respondent. 

ORR, District Judge. This in a libel in rem to recover for towing 
and for services and expenses in respect to diving, for the benefit of 
the respondent. The home port of the dredgeboat, if any she has, 
is where the services were rendered. 

The facts with respect to the employment of the libelant, and with 
respect to the occasion for diving, appear in an opinion this day filed 
dismissing a libel by the Enterprise Contracting Company, the owners 
of the dredgeboat, against the steamer Leader, owned by said Car- 
penter. 181 Fed. 743. 

The claim of Carpenter for towing was in the sum of $504, for 
13% days. The time expected to be used in towing, at the time of 
undertaking the same, according to the testimony, was from 3 to 3 
days. The additional days were due to standing by the dredgeboat 
after she had sunk as the resuit of an accident, until she was put in 
shape for navigation, and also because of insufiicient water to pro- 
ceed with the tow. 

The évidence is clear that the libelant is not entitled to receive over 
$150 from the respondent for said services. The secretary of the En- 
terprise Construction Company told Capt. Carpenter that his company 
wanted the dredgeboat and two scovifs to be taken from Sewickley to 
lock No. 11 in the Ohio river, and asked him what he wanted for the 
service. Capt. Carpenter replied that the Mononerahela & Western 
Company paid him $150 for a similar service. The secretary then 
asked him if that was what he wanted, and Capt. Carpenter replied, 
"That is what we get." On notice from another officer of the Enter- 
prise Construction Company, Capt. Carpenter took the dredgeboat and 
the two scows in tow, without saying anything else as to the price he 
would demand for the service. The respondent properly had a right 
to rely upon the figures given him by the libelant, and to suppose that 
no more would be asked of it than was asked of others for a like 
service. The additional bill for diving, etc., to the amount of $111.83, 
is not disputed by the answer, except as to the right of the libelant to 
a lien therefor. 

•For other cases see same topic & § ndmbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Respondent aiso raises the question as to the riglit of a lien for the 
several services. The right to lien is dépendent upon the Acts of 
Assembly of Pennsylvania. It is insisted by the respondent that there 
is no act of Pennsylvania which gives a lien for services rendered in 
a diving and towing contract, and, even if an}' of the Pennsylvania 
acts did give a lien for such service, thèse acts do not apply to dredge- 
boats. This is true, according to the construction of thèse acts given 
in the Court of Appeals for the Third Circuit in The Northern, 135 
Fed. 730, 68 C. C. A. 368. It follows, therefore, that the libel must 
be dismissed, not on its merits, but because otherwise it cannot be 
maintained. 

The' libel is dismissed, at the cost of the libelant. Let a decree be 
drawn accordingly. 



BINGHAM AMALGAMATED COPPER CO. v. UTE COPPER CO. 

(Circuit Court, D. Utah. August 22, 1910.) 

Ko. 1,018. 

1. Mines and Minekals (§ 20*) — Mining Claims — Maeking Boundaries on 

THE GbOTJNT). 

Where stakes were set to mark the boundaries of a mining clalm and 
. proper notices posted, it was a sxifficlent marldng upon the ground. even 
though the corner stakes were not inscrihed wlth the name of the clalm. 

[Ed. Note.— For other cases, see Mines and Minerais, Cent. Dlg. §§ 40- 
44; Dec. Dig. § 20.*] 

2. Mines and Minebals (§ 27*) — Minino Claims — Conflictins Locations. 

The fact that a mining clalm which has gone to final entry wlthout ad- 
verse clalm ineludes the original discovery on which a prier clalm was 
based does not necessarily defeat the right of the prior locator to the re- 
mainder of hls clalm, provldéd other veins hâve been discovered on such 
portion, and it appears that there was no actual intent to abandon the 
clalm. 

[Ed. Note.^ — For other cases, see Mines and Minerais, Dec. Dlg. § 27.*] 

3. Mines and Minerals (§ 27*) — Mining Claims — Conplicting Locations. 

A failure to perform the required annual assessment work on a mining 
clalm does not In and of itself work a forfeiture, but ouly permits a re- 
location, and cannot aid an adverse location vvhlch was made prior to the 
year in which the failure occurred. 

[Ed. Note. — For other cases, see Mines and Minerais, Dec. Dig. § 27.*] 

Suit by the Bingham Amalgamated Copper Company agamst the Ute 
Copper Company. Decrée for plaintiiï. 

Young & Snow, for complainant. 
Dey & Hoppaugh, for défendant. 

MARSHALL, District Judge. The défendant applied for a patent 
for the Abraham Iode, and the plaintiff, claiming to be the owner of 
the Copper Belt No. 1 and the Copper Belt No. 2 Iodes, filed its ad- 
verse daim to that application, and brought this suit in its support. 
The claims of the plaintifï include the entire claim of the défendant. 
The Copper Belt No. 1 and Copper Belt No. 2 were located on De- 

•For otlier cases see same topic & S'ncmber In Dec. & Am. Dlgs. 1607 to date, & Rep'r Indexes 
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cember 20, 1905, the Abraham on February 25, 1906; _so that, if the 
plaintiff's daims were validly located, its superiority in right is ap- 
parent. It is not denied that an attempt was made by miners of 
some expérience to locate the Copper Belt claims on the date men- 
tioned ; so that, being first in time, ail reasonable intendments are in 
favor of the plaintiff's right. It is first objected to thèse locations that 
they were not so marked upon the ground that their boundaries 
could be readily traced. The évidence for the plaintiff is somewhat 
confusing and contradictory ; and I am asked to disbelieve it. No 
affirmative évidence on the point is introduced by the défendant. The 
évidence for the plaintiff does not raise any suspicion that it bas been 
concocted. The lack of memory as to the character of the staking, 
and of entire agreement betvveen the witnesses, rather justifies the in- 
ference of honesty in witnesses who are somewhat lacking in business 
accuracy, rather than a prearranged conspiracy to estabHsh a false 
claim. Besides this, the évidence as to the existence of the stakes is 
so corroborated that I am not justified in disbelieving it. Granted the 
staking and the placing of the location notices, I think the claims were 
sufficiently marked upon the ground, even if the corner stakes were 
not inscribed with the name of the claim. Smith v. Newell (C. C.) 
86 Fed. 56. 

The most serions objection is that, since this suit was brought, the 
Ute mining claim and the Winnifred mining claim bave gone to final 
entry without any adverse claim on the part of the plaintiff ; and, as 
so entered, the Ute includes the discovery of the Copper Belt No. 1, 
and the Winnifred a point which the défendant contends was the chs- 
covery of the Copper Belt No. 2. It is therefore argued that the 
claims, losing their discoveries, hâve ceased to exist. The Ute and 
Winnifred claims were located May 18, 1907, by Thomas Weir, an 
officer of the défendant company, and passed to final entry on Decem- 
ber 31, 1908. Assuming, without deciding, that a final entry is the 
équivalent of a patent with respect to this issue, the question arises : 
What bas been finally determined by the entry? It must be held to 
hâve been conclusively decided that, so far as those claims included 
parts of the plaintiff's claims, the owner of the Ute and Winnifred 
had the better right, and the plaintiff no valid adverse claim there- 
to; in other words, that on May 18, 1907, when the Ute and Win- 
nifred vi'ere located, the ground covered by them was open to loca- 
tion and not ovi'ned by the plaintiff. Unless this be entirely incon- 
sistent with the plaintiff's right to the remainder of the claims, it is 
no bar to this action. If the Ute and Winnifred had been prior in 
time to the plaintiff's locations, no right would bave accrued to the 
plaintiff from a discovery on ground not open to location (Gwillim v. 
Donnellan, 115 U. S. 45, 5 Sup. Ct. 1110, 29 L. Ed. 348) but if there- 
after, and before the intervention of other rights, the plaintiff had 
discovered a vein within the parts of its claims open to appropriation, 
its locations would bave been good, so far as the ground was so open 
to appropriation. In other words, loss of the titular discovery is not 
necessarily loss of the claim. Erwin v. Perego, 93 Fed. 608, 35 C. 
C. A. 482. 
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In 1906, before the location of the Uté, but after the location of tbe 
Abraham, the Copper Belt No. 1 had discovered and worked a vein in 
the Bullock tunnel, situated in that part of the claim not covered by the 
Ute. Is this superiority in right of the Ute conclusive of the fact that 
no valid location was made by the plaintifï's grantor on December 20^ 
1905? It is évident that the plaintiff ought not to be precluded from 
shovving any fact not necessarily inconsistent with the validity of the 
Ute. The superiority of the Ute can be supported by an abandonment 
of that part of the plaintifï's claims conflicting with it, and its failure 
to adverse the Ute application itself worked that abandonment, but 
left the residue of the Copper Belt No. 1 claim unaffected, provided a 
vein had been discovered on that residue. This was the décision in 
Silver City G. & S. M. Co. v. Lowry, 19 Utah, 334, 57 Pac. 11, and is 
not inconsistent with any other case, except where, as in Colorado, the 
State statute requires a formai discovery shaft. If this be so, there is 
no insuperable objection to the évidence that the plaintifï's claims were 
validly located and in force when it was attempted to locate the Abra- 
ham ; and hence that the latter location never had any efïect. Even 
if the abandonment of the plaintifï's discovery as of the date of the 
location of the Ute May 18, 1907, worked an abandonment of the en- 
tire claim, this would not operate to validate the Abraham which was 
located before that abandonment, and when the ground was not open 
to location. It is true that an abandonment of the part of the claim 
which inciudes the discovery is évidence of an intent to abandon the 
entire claim, but, when the vein had been discovered on the remainder, 
it will not necessafily hâve that efïect; and as to such remainder it 
will be a question of intent. When the évidence shows, as in this 
case, that the failure to file an adverse claim was due to ignorance of 
the application for patent, the intent to abandon the remainder cannot 
properly be inferred. 

With respect to the Copper Belt No. 3, I think the évidence justifies 
the conclusion that the original discovery was at a point within what 
was afterwards located as the Abraham and excluded from the Winni- 
fred. 

The further objection that, when the Copper Belt claims were lo- 
cated, the ground was not open to location because of the existence of 
the Panama claim, is sufficiently answered by the suggestion that the 
évidence fails to show a valid location of the Panama. Smith v. New- 
ell (C. C.) 86 Fed. 56. 

The contention is also made that, because the plaintifï failed to 
affirmatively show the performance of assessment work for its claim 
for the year 1908, it must be denied relief. A failure to perform the 
required annual labor does not in and of itself work a forfeiture. It 
only permits a relocation. As the Abraham claim was located Febru- 
ary 25, 1906, it cannot be considered a relocation of the plaintifï's 
claims based on the failure to perform the annual labor for 1908. The 
performance of such annual labor was irrelevant hère and évidence 
thereof was properly omitted. 

It follows that a decree must go for the plaintifï for that part of its 
claims in conflict with the Abraham Iode. 



KABSa T. W. li. IMLàT BA.PID CTANIDB PROCES8 Oa J&i 

KARNS V. W. li. IMLAT RAPID CYANIDE PROCES S CO. et al 

(Circuit Court, B. D. Pennsylvania. Octotier 3, 1910.) 

No. 477. 

CounTs f§ 357*) — CosTa (§ l.'îC*) — Sectjritt for Patment— Poweb ot Fiîderal 
Court of Equity to Reqcire— Waiver of Right. 

A fédéral court of equity lias power to require a nonre.sldent plaintitï 
to give seeurity l'or costs. without any statute or rule of court specially 
providiug tlierefor ; but tlie exercise of such power is dtacretionary, and 
seeurity will not be required vvliere fie nonresidence of plaiutitï was dis- 
closed by tlie bill, but défendant niade no motion therefor for several 
nionths. during vvbich tlie issues liave beeu made up and a large part of 
the testiniony bas lieen taken. 

(Ed. Note. — For otber cases, see Courts, Dec. Dlg. § 357;* Costs, Cent. 
Dig. |§ 531-530 ; Dec. Dig. | 13G.*1 

In Equity. Suit by B. F. Karns against the W. L. Tmlay Rapid Cya- 
Tiide Process Company and others. On motion that plaintitï eater 
seeurity for costs. Motion denied. 

J. H. McCreery, for plaintiff. 

W. H. G. Gould, for défendants. 

J. B. McPHERSON, District Judge. Tbe Circuit Court of tliis dis- 
trict has no gênerai rule requiring a nonresident plaintifï in equity to 
enter seeurity for costs, although such a rule exists on the law side of 
the court. Neither has the subject been dealt with either by a rule of 
the Suprême Court or a fédéral statute, or by an act of assembly in 
Pennsylvania or a rule of the appellate court of the state. The au- 
thority of the Circuit Court to require the seeurity must therefore be 
found, if anywhere, in the ancient and established practice of the 
English chancery and of our own equity tribunals. The plaintiff's 
objection to the motion rests mainly on the argument that a court of 
equity does not ordinarily require the seeurity — the reason being (so 
it is said) that a court of equity has ample power to enforee a decree 
for costs by attaching the plaintiff's person, whereas a court of law 
may only issue exécution against his property. No doubt an attach- 
Tnent for contempt is a more drastic remedy than a fi. fa., but it can- 
not be made effective unless the plaintiff's person is within the court's 
jurisdiction; and it is probably safe to assume that (being a nonresi- 
dent) this is precisely the place he is likely to avoid. But the question 
need not be discussed upon principle; it is well settled by authority 
that courts of equity hâve long exercised the power to require a non- 
resident plaintiff to enter seeurity. In volume 1 of Daniell's Chancery 
Pleading and Practice (3d Am. Ed.), at page 28 et seq., the subject is 
treated at length, and the following statement about the practice is 
abundantly supported: 

"In order, however, to prevoiit the défendant from being deprived of his 
right to costs. it is a rule that if a plaintiff in a suit is a résident abroad the 
court will. on the application of the défendant, order him to give seeurity for 
the costs of the suit, and in the meantime direct ail proceedings to be sta'yed." 

•Forother cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, cS: Rep'r Indexe» 
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See, also, Newman v. Landrine, 14 N. J. Eq. 391, 83 Am. Dec. 349 ; 
Binns v. Mount, 28 N. J. Eq. 35 ; Baldwin v. Williamson, 1 Hopk. Ch. 
(N. Y.) 117. 

In 11 Cyc. 171, the rule is stated as follows : 

"In America, also, in practically ail jui'isdictions, it is compétent and cus- 
touiary. to require a uonresideut of tlie state to give secnrity for costs, tliis 
beiug the nsual ground for requiring security. It is probably true tliat in 
luost jurlsdictlons there is express statntory authorization for so doing; bnt 
notwithstanding this fact it may be asserted witb confidence tbat the rigbt 
to require security for costs from a nonresident suitor, whether in law or in 
equity, exists bere as in England without any statute or rule of court sjjccinl- 
ly provlding therefor, and tbat the statutes are nierely declaratory of the com- 
mon law." 

See cases cited in notes 93 and 93. 

In section 574 of his récent treatise upon Fédéral Equity Practice, 
Mr. Street states the rule briefly : 

"As regards nonresidents, the practice in tbe fédéral courts bas always beeu 
to require security for costs, a requirement in coiiforniity witb the Eugilsb 
cbancery from a remote period" — citiug numerous supporting cases in note 1-5. 

See, also, 5 Decennial Digest, cases under title Costs, S 110. 

But, while the power is clear, I do not think it should be exercised 
in the présent case. A defendant's right or privilège to ask for secu- 
rity may undoubtedly be waived by lâches, as clearly appears in several 
of the foregoing références ; and, while the décisions differ concern- 
ing the point of time at which the defendant's delay will bar his right 
or privilège, I am not advised of any case in which security was ex- 
acted at so late a stage of the proceeding as the présent controversy 
had attained when the motion under considération was made. The 
foreign résidence of the plaintifï appeared on the face of his bill ; but, 
although the case has been pending for several months and the défend- 
ants hâve answered fully, and although an unusual number of motions 
bave been presented to the court for décision, and although the parties 
bave taken several hundred pages of testimony and hâve almost fin- 
ished the préparation of the case for final hearing, no effort was made 
until very recently to require the entry of security. If a real need 
for security existed, it must hâve been apparent long ago. No pecul- 
iar situation and no spécial circumstances are averred ; and in my opin- 
ion, therefore, the défendants must be held to hâve waived whatever 
right they may hâve had originally to ask for protection. 

The motion is refused. 

See Winkley Co. v. Bowen (C. C.) 180 Fed. 634. 
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WITIIEROW V. SOUÏTT SIDE TRUST CO. OF riTTSriT'RGII. 

(Circiiit Court of Appeals, Tliird Circuit. October 3, 1910.) 

No. 1,29G. 

BAXKrrPTCY (■§ ril8*) — Claims— Rents. 

A contract I)et\veen W.. tlio lessee of a Iiotol. and B., sulfieciueiitl.v nd- 
judired a Tiaukrupt, providcd tliat tUe latter should pay to AV. as rent a 
specified suiii in nioiithly instalments, makiiig actual payiiiont, iiowever. 
to tlie original lessor. whose receipts delivered to W. witliin fivp days 
after due and promiit ])ayment of eacli instalment of rent, should l)e a 
(•oni]ilete dlscliariçe of B. from hls liability for tliat instaliuent ; it t)elns 
asreed that, should the rent remain unpaid for 60 days after it becaine 
due, W., at his option, inisht consider B. as tenant at will and re-enter 
after 1.5 days' notice, and that B., his heirs, etc., waived the benefit of ail 
exemption laws in the exécution of any judgnient for rent. Hcid. that, 
whether the contract should be treated as an assignment on the oue band, 
or a sublease on the other, the provision for actual payment of rent by 
B. to the original lessor dominated ail the expressions in the contract 
apparently ineonsistent with it, and reserved to the original lessor the 
exclusive right to collect the rent and to proeeed by distress agaiust B.'s 
property, so that W. eould not maintain a elaim for rent in arrear against 
B.'s estate in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § SIS.*] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania. 

Action by William Witherow against the South Side Trust Company 
of Pittsburgh, as trustée in bankruptcy of the estate of Howard Bay- 
ley, bankrupt. From a decree affirming a referee's décision overruling 
exceptions to the final account, Witherow appeals. Affirmed. 

Thomas Patterson, John C. Slack, and W. D. N. Rogers (Patterson, 
Sterrett & Acheson and Richardson & Rogers, of counsel), for ap- 
pellant. 

J. M. Shields (W. S. Thomas, of counsel), for appellee. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
BRADFORD, District Judge. 

BRADFORD, District Judge. This case is before us on an appeal 
by William Witherow from a decree of the district court of the United 
States for the western district of Pennsylvania, affirming a décision of a 
référée in bankruptcy overruling exceptions taken by Witherow to the 
final account of the South Side Trust Company of Pittsburgh, trustée 
of the estate of Howard Bayley, bankrupt. The Hôtel Duquesne, in 
Pittsburgh, Pennsylvania, was leased by A. W. Mellon, its owner, to 
William Witherow, the appellant, by an instrument under seal bearing 
date October 20, 1903, for a term of ten years from and after April 1, 
1904:, for an annual rental of $30,000, payable in monthly instalments of 
.$2,.500 on the first day of each month beginning April 1, 1904. With- 
erow having taken possession of the premises under the lease entered 
as party^ of the first part into an agreement under seal with Howard 
Bayley as party of the second part, bearing date June 22, 1906, which 
contained, among others, the following provisions: 

*For other cases see same topic & § numeek in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
181 F.— 48 
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"Wliereas the parties hereto hâve entered Into an agreemeut ciated June 
12, 1906, whereby the first party agreed to sell to the secoud party t'*e flrst 
party's hôtel business Icnown as Hôtel Duquesne, and to sublet to the sec- 
ond party the premises * * * whlch the flrst party holds under a lease 
from A. W. Mellon, and In whieh the flrst party bas heretofore carried on 
said hôtel business, to hâve and to hold for the remahider of the term of 
said lease, subjeet to each and ail of the provisions thereof, and upon the 
same terms and conditions and for the same renta! as therein provided so far 
as they may apply to thls sublease: * * * Now this agreement, made 
for the purpose of carrying into effect the above-reclted contract between 
the parties hereto, except in so far as the terms of the Mellon lease may 
hereln be expressly modifled or supplemented, and for the purpose of es- 
tablishing between the parties hereto the relation of landlord and tenant, 
wlth ail the right aud liabilities attachlng to that relation at law, in eqnity 
and by statu te: Witiiesseth, that the first party hereby sublets to the second 
party from the twenty-flfth day of June, 190S, for and duriug the term of 
seven years, nine nionths and seven days, that is until April Ist 1914, re- 
serving as rent the several sums hereinafter covenanted to be paid by the 
second party, the follovs'ing descrilied premises: Ail that certain building, 
eurtilage and appurtenance Itnown as the Hôtel Duquesne. * • * In 
considération whereof the second party, for himself, his hoirs, executors, 
administrators and assigns, eovenants and agrées that he will pay to the 
flrst party as rent the sum of two hundred and thirty two thousand five hun- 
dred dollars ($282.500), in the manner foJlowing: ïwenty-flve hundred dol- 
lars ($2,500) on the first day of July, 1906, and the sum of twenty-flve hun- 
dred dollars ($2,500) on the first day of each and every month foUowlng the 
date last aforesaid until the whole amount of said rent Is paid, mailing 
aetual payment, however, of said several sums to A. W. Mellon, whose re- 
ceipts, delivered to the flrst party within five days after due and prompt 
payment of eaeli installment of rent, shall be a complète discharge of the 
second party from his llabillty for said Installment. * . • * it is agreed 
between the parties hereto that should the aforesaid rent or any part there- 
of * * • remain unpaid for a period of sixty days after the same shall 
i)ecome due and payable, the flrst party at his option may then consider the 
second party as tenant at vvlll and may after flfteen days' notice In writing, 
left upon the premises. re-enter and re-possess himself of said premises, us- 
Ing such and so mtich force as is necessary to that end. And the second 
party, for himself, his heirs, executors, administrators and assigns. hereby 
waives the beneflt of ail laws and Acts of Assembly exempting property of 
any amount of value from levy and sale on exécution or distress for rent 
upon any landlord's warrant that may be Issued, or tipon any exécution or 
any judgment that may be recovered for rent to become due under thls 
lease. It Is further agreed between the parties hereto that the second par- 
ty shall glve up possession of the leased premises promptly at the end of 
the term, or at the time of such earlier termination thereof as may resuit 
from the enf orcement . of this contract, without any other or further notice 
so to do than thls contract expressly provides for." 

The above agreement contains other provisions unnécessary hère to 
be quoted. Bayley entered into possession of the hôtel premises under 
this ag^reemçnt and by August 1, 1907, made default with respect to the 
payment of several of the monthly instalments, amounting in the ag- 
gregate to upwards of $14,000. Witherow on or about that day issued 
a landlord's warrant for the collection of such overdue and unpaid 
instalments as rent, under which levy was made upon the furniture, 
fixtures and other chattels of Bayley in the hôtel. Bayley on his ovvn 
pétition, filed August 6, 1907, was on that day adjudicated a bankrupt, 
and on the same day Witherow and the Pittsburgh Brewing Comnany 
obtained the appointment of the South Side Trust Company of Pitts- 
burgh as receiver to take charge of ail the assets of the bankrupt and 
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conduct the business of the hôtel. With the acquiescence of Witherow 
an order was obtained on the next following day restraining him from- 
further proceeding on the warrant. Subsequently, September 7, 1907, 
the South Side Trust Company of Pittsburgh was appointed trustée of 
the estate of the bankrupt. During the course of the administration of 
tlie bankrupt's estate, Witherow became the purchaser of the personal 
property which had been seized under the distress warrant for the priée 
of $4,325, which amount after confirmation of the sale he paid to the 
trustée. The trustée filed its second and final account in September, 
1908, showing a balance of $367.83 due the trustée. To this account 
Witherow took six exceptions. It is unnecessary to refer to them in 
détail. They were ail bottomed upon or related either directly or in- 
directly to the failure of the trustée to recognize his claim to receive 
rent under the above mentioned agreement of June 32, 1906. The 
exceptions were overruled by the référée, and in his findings and déci- 
sion Witherow alleged error. There are thirteen assignments. They, 
like his exceptions to the final account of the trustée, ail turn upon 
whatever rights he may hâve had under the agreement of June 23, 
1906 ; for it does not appear that aside f rom that agreement he bas any 
claim against the estate of the bankrupt. The décision of the question 
presented by the tenth assignment will be sufficient to dispose of this 
case. That assignment is as f ollows : 

"lOth. The court erred in dlsmlssing the ninth exception of William 
Witherow to the report of the référée relating to the flnding by the référée 
that the right of distress was uot reserved in the lease aforesaid." 

The ninth exception referred to is as f ollows : 

"Ninth. The référée erred In his finding that the right of distress was not 
reserved to your petitloner by the terms of the aforesaid eontract of lease." 

There bas been much contention between counsel over the question 
whether the agreement of June 32, 1906, was a sub-lease, on the one 
hand, or, on the other, an assignment. But in the view we take of the 
case this point is wholly immaterial. Whatever name may be applied 
to that instrument or whatever may be its gênerai nature, the vital 
question is whether or not Witherow had a right under its provisions, 
express or implied, by any proceeding in invitum to coUect as rent from 
Bayley or his estate in bankruptcy the sum or any part of the sum for 
which the distress warrant was issued. For the proper détermination 
of this question the agreement must be read as a whole. It is true 
that it is therein stated that it was made "for the purpose of establish- 
ing between the parties hereto the relation of landlord and tenant, with 
ail the right and liabilities attaching to that relation at law, in equity 
and by statute," and, further, that Bayley "waives the benefit of ail 
laws and Acts of Assembly exempting property of any amount of 
value from levy and sale on exécution or distress for rent upon any 
landlord's warrant that may be issued, or upon any exécution or any 
judgment that may be recovered for rent to become due under this 
lease." It is, however, nowhere expressly provided in the agreement 
that the party of the first part, Witherow, should hâve a right to issue 
a landlord's warrant or distrain for or otherwise collect the several 
sums specified as rent or any part thereof, It is expressly provided, 
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on the contrary, that "actual payment" of the several sums specified 
as instalments of rent should be made to Mellon whose receipts, deliv- 
ered to Witherow as stipulated, should be a complète discharge of 
Bayley from his liability for the instalments so receipted for. It 
fairly may be inferred from the somewhat unusual character of this 
provision that it was inserted not without due considération by the 
parties, and to effectuate their actual intention. Its purpose is mani- 
fest. Bayley's payment of the stipulated instalments to Mellon would 
not only relieve Witherow from ail obligation to pay to Mellon cor- 
responding instalments of rent equal in amount falling due under 
the lease from Mellon to him, but at the same time protect Bayley 
against the enforcement by Witherow of what would otherwise hâve 
been a liability to him on Bayley's part. The provision for actual pay- 
ment by Bayley to Mellon of the instalments is controlling. It domi- 
nâtes ail expressions apparently inconsistent with it. It conferred 
upon Mellon the exclusive right to demand and collect the stipulated 
instalments from Bayley, and, having such exclusive right, Mellon 
alone had authority under the agreement to proceed by way of distress 
against Bayley's property. There is nothing in the agreement to indi- 
cate that the instalments so to be paid by Bayley to Mellon were to be 
received by the latter as the agent of Witherow or for the bénéficiai 
use of the latter. Nor did the doctrine of subrogation confer upon 
Witherow even a color of right to distrain. It does not appear that he 
paid to Mellon any instalment or any part thereof accruing after the 
exécution of the agreement between Witherow and Bayley. It is 
unnecessary to express any opinion asto the effect of such a payment, 
had one been made. We are satisfied that Witherow had no right to 
distrain for the instalments in question or to receive any part thereof 
from the estate of the bankrupt. This conclusion renders any consid- 
ération -of the other questions raised in the case unnecessary. For, as 
already stated, aside from his alleged claim for rent Witherow has 
made no demand against the bankrupt estate. The decree of the 
court below must be affirmed, with costs, and it is so ordered. 



COPB V. BExiUMONT. 

(Circuit Court of Appeals, Tlilrd Circuit. October 3, 1910.) 

No. 1,286. 

1. CONTRACTS (§ 289*) — WOKK AND LaBOB (§ 12*) BulLDING CONTRACT — 

Akcuitect's Cbrtificate. 

Wliere plaintiff contracted to malve certain altérations and additions 
to a building under the directions and to the satisfaction of an archi- 
tect, acting as agent for the ovvner, who agreed to niake final payment 
within 30 days after the contract was flnished, provided the arehltect 
should certlfy In writing that ail the work, on the performance of whicli 
payment was to beeonie due, was done to his satisfaction, and, after 
the contraetor had couipleted performance, the architect refused a final 
certiflcate, plaintiff could recover on the contract, provided he couUl 
prove substantlal performance, and that the architect's certificate had 
been fraudulently withheld, and if the contract had not been sub- 

•For other cases eee same topic & % numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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stantlally performed, but the work done was aceepted by the owner, 
then plalutlfC eould recover the reasonable value thereof on quautum 
meruit under the common counts. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1310, 1311; 
Dec. Dig. § 289;* Work and Labor, Cent. Dlg. § 27; Dec. Dig. S 12.*] 

2. CoNTKACTs (§ 353*) — Building Contract — Performance — Abchitect'b 
Cebtificate — Instructions. 

Where a building contract provided for payment only on an archl- 
teet's certiflcate, which was refused. and the builder sued, alleging that 
the certiflcate had been fraudulently withheld, an instruction authorl- 
zing a recovery on the contract in case the jury found from ail the év- 
idence that the architect ought reasonably and fairly to hâve been 
satisfied with the Vfork and approved it, and issued his flnal certiflcate, 
was erroneous, as substituting the judgment of the jury for that of 
the architect. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. | 1840; Dec. 
Dig. § 353.*] 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Action by Wilbert Beaumont against John Purdy Cope. Judgment 
for plaintiff, and défendant brings error. Reversed. 

C. L. Cole, for plaintiff in error. 

George A. Bourgeois, for défendant in error. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
ARCHBALD, District Judge. 

LANNING, Circuit Judge. On March 19, 1907, Wilbert Beau- 
mont, contractor, and John Purdy Cope, owner of the Water Gap 
House, at Delaware Water Gap, Pa., entered into a written agreement, 
by which Beaumont agreed to make certain altérations and additions 
to the Water Gap House "under the direction and to the satisfaction 
of S. Hudson Vaughn, architect, acting as agent for the owner." The 
contract price for the work was $22,710. Seven partial payments, ag- 
gregating $12,500, were required to be made during the progress of 
the work. It was provided that the eighth and final payment of $10,- 
210 should be made when the building was entirely completed. It was 
further provided : 

"That the final payment shall be made within thirty days after this con- 
tract is completely flnished, provided that in eaeh of the cases the architect 
shall certify in writing that ail the work uiwn the perforniauce of which the 
payment is to become due lias been done to his satisfaction." 

Beaumont has received from Cope the sum of $12,500. 

In his déclaration Beaumont, the plaintiff, avers generally in a spé- 
cial count the performance of ail conditions précèdent except certain 
altérations, which he déclares Cope, the défendant, waived. He also 
avers that Vaughn, the architect, fraudulently neglected and refused 
to issue his final certiflcate. The claim under the spécial count is for 
$11,112.51. The déclaration also contains the common counts in in- 
debitatus assumpsit for $25,000 ; a bill of particulars being added con- 
taining an item for extra work amounting to $955.24. The pleas filed 
raise, under the spécial count, the issue as to whether the final cer- 

•For other cases see same toplc & l numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexa 
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tificate was fraudulently withheld by the architect, and whether the 
\<'ork was substantially performed. Issue was also joined on the corn- 
mon counts. 

From the foregoing statement it will be observed that the case has 
a dual aspect. Recovery might be had under the spécial count, pro- 
vided the contract were substantially performed and the architect's 
certificate fraudulently withheld; on the other hand, if the contract 
were not substantially performed, but the work done was accepted 
by the défendant, Cope, then there could be a recovery on a quantum 
meruit under the common counts. Bozarth v. Dudley, 44 N. J. Law, 
304, 43 Am. Rep. 373; Dermott v. Jones, 2 Wall. 1, 17 L. Ed. 762; 
Lumber Co. v. Sharp, 190 Pa. 256, 42 Atl. 685 ; Batchelor v. Kirk- 
bride (C. C.) 26 Fed. 899 ; City of Elizabeth v. Fitzgerald, 114 Fed. 
547, 52 C. C. A. 321; Chism v. Schipper, 51 N. J. Law, 1, 16 Atl. 
316, 2 h. R. A. 544, 14 Am. St. Rep. 668; Welch v. Hubschmitt 
Ce, 61 N. J. Law, 57, 38 Atl. 824. It is not possible, on the rec- 
ord before us, to tell on which of the two grounds of recovery the 
verdict rests. It was for the plaintiff for $10,828.01, with interest 
from September 2, 1907. It was not for the full amount claimed. 
We do not know whether the jury considered the work substantially 
performed and the certificate fraudulently withheld, or whether the 
verdict was rendered on the common counts on the theory that the 
work was accepted by the défendant. If, therefore, there was any 
error in the charge of the court respecting the alleged fraudulent 
withholding of the architect's certificate, we shall be compelled to re- 
verse the judgment. 

One of the assignments of error is that the court erred in charg- 
ing the jury as foUows : 

"As to the certificate, was It withheld In bad faith? Ought the architect, la 
the exercise of falr and reasonable judgment, to hâve approved the work and 
issued the final certificate? Was he, In fact, satisflsd with it, although he 
professed to be dlssatlsfied? Does the weight of ail the évidence bearing upon 
thls question show that the certificate was rlghtfully withheld, or does it 
show that It was fraudulently withheld? That Is to say, does It show that 
the architect acted in bad faith In withholdlng It? You should consider, In 
this connection, the acts as well as the words of the architect, and also the 
condition of the work, as to whether it was fuUy performed or not and also 
its character, and ail other évidence tending to show whether or not the archi- 
tect ought reasonably and falrly to hâve been satisfled with the work and ap- 
proved It, and Issued his final certificate." 

This portion of the charge related, of course, to the claim based 
on the spécial count. The contract, as we hâve seeh, provided that 
the work was to be done under the direction and to the satisfaction 
of the architect, and that previous to eàch payment he should cer- 
tify in writing that the work had beeu done "to his satisfaction." 
This was the contract between the parties. We cannot alter it. We 
cannot require that the liability of the défendant Cope shall dépend 
upon the judgment of the jury as to whether the architect ought 
"reasonably and fairly to hâve been satisfied with the work and ap- 
proved it, and issued his final certificate." Some of the language 
above quoted from the charge is unobjectionable, but, ending as it 
does, with the distinct statement that the jury should consider ail 
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the évidence "tending to show whether or not the architect ought 
reasonably and fairly to hâve been satisfied with the vvork and ap- 
proved it, and issued his final certificate," it gave to the jury an im- 
proper direction in the discharge of their duty. The jury may hâve 
been satisfied that the architect "ought reasonably and fairly to hâve 
been satisfied with the vvork and approved it," and yet the architect, 
in the exercise of his judgment, may bave diflfered with the jury 
and withheld his certificate in perfect good faith and without fraud. 
In Bradner v. Roffsell, 57 N. J. Law, 413, 31 Atl. 387, the high- 
est court of New Jersey said: 

"But the verdict was for tJie wlio'.e o( tlie iiiipaid priée, and must obviously 
hâve rested iipon the frîiud of the architect in withholdiug a complète cer- 
tificate. In presenting that subject to the jury, the trial court charged that, 
'if not waived, it (the certificate of tlie architect) may be dispensed witb only 
by proof that the certificate was witliheld by fraud on the part of the archi- 
tect. It would be prima facie évidence of fraud if the architect withheld his 
<;ertiflcate without any substautial reason for so doing.' An exception was 
taken to the la.st sentence of this instruction, and an assigiiment of error is 
based thereon. In the Suprême Court this instruction was justly deemed open 
to objection, because the use of the word 'substantlal' tended to substitute 
the judguieut of the jury for the décision of the architect. In Cbism v. Schip- 
per, the learued Chief .lustice, who delivercd the opinion of the majority of 
the court, carefuUy pointed ont the need of watchful judlclal sut)ervision over 
the détermination of juries on this question, and declared that the archltect's 
conduct eould not be Impeached for want of skill or knowledge. or because his 
judgments do not agrée with those of others. To instruct a jury that they 
may flnd fraud from the wlthholding of sueh a certifieate without a substau- 
tial reason is to permit them to détermine what are substantia! reasons, and, 
if in their judgment there are none, theu, though the architect's judgment 
may be honestly othenvlse, to convlct hlm of fraud," 

In Gwynne v. Hitchner & Yerkes, 66 N. J. Law, 97, 48 Atl. 571, 
it appears that Gwynne agreed on his part to perform his work as 
an employé of Hitchner and Yerkes "in a worlananlike manner and 
satisfactory to said Hitchner and Yerkes." Before the expiration of 
the stipulated term of service, Gwynne was discharged by his em- 
ployers, and he thereupon sued to recover damages for the alleged 
breach of the contract. The trial judge charged the jury that if it 
found that the plaintiff did not do the work in a skillful and work- 
manlike manner the employers were entitled to a verdict, but if it 
was found that the plaintifï did his work in a workmanlike and 
skillful manner and to the reasonable satisfaction of the employers, 
not to the satisfaction that would be the resuit of a whim or fancy 
or notion, then the plaintifï was entitled to a verdict. The Suprême 
Court said: "In substance and effect, the trial judge left it to the 
jury to détermine, imder the évidence, whether the employers had 
any reasonable cause to be dissatisfied, and, if not, then the plain- 
tifï was entitled, to recover." It was held that the instructions given 
by the trial judge were erroneous, and the judgment was reversed. 

If it were possible for us to satisfy ourselves that the verdict of 
the jury in the case now in hand rested upon the comnion counts 
and not on the spécial count, we might perhaps affirm the judgment. 
But we cannot do this. The fact is that no spécial importance seems 
to hâve been attached to the common counts in the course of the 
trial, and on the argument before us they were scarcely mentioned. 
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It is unnecessary to refer to the other assignments of error. We 
are forced to the conclusion that the above-quoted instruction to the 
jury vitiates the verdict and the judgment entered on it. The judg- 
nient is therefore reversed and the record remanded, with direction 
to award a venire de novo. 



r.EONARD V. I.ENNOX. 

(Circuit Court of Appeals, Elghtli Circuit. September 21, 1910.) 

No. 2,721. 

(Syllaiiis 'by the Court.) 

1. PUBtlC LANDS (§ 110*) — ESSENTIALS OF RiOHT TO PATENT. 

To entitle one to a patent under the public land laws it Is essential, 
among otlier things, that he comply with ail the requirements of the 
statute under whicla he seeks the tltle and the authoritative régulations 
of the Land Department thereunder. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 308, 309; 
Dec. Dig. § 110.*] 

2. Public Lands (§ 110*) — Right to Patent as Appected bt Minéral Chab- 

ACTER OF Land— Time to Which Inquiry Must be Directed. 

Wlien the right to a patent under such a law as the soldier's addl- 
tional homestead law dépends upon whether the land is agricultural or 
Is known to be chiefly valuable for eoal, that question must be deter- 
mlned aecording to the conditions existing at the time when the appll- 
cant compiles with ail the requirements of the statute and the authori- 
tative régulations. If at that time the land is not known to be chiefly 
valuable for coal, he aequires a right to a patent which will not be dis- 
turbed by a subséquent change in the conditions ; but, if before such 
compliance it is discovered that the land is thus valuable for coal, noth- 
ing that he subsequently may do will givé him a right to a patent, be- 
cause land known to be of that character is not subject to acquisition 
under such a law, but only under the eoal land law. 

[Ed. Note. — ^For other cases, see Public Lands, Cent. Dig. § 308; Dec. 
Dig. § 110.*] 

3. Evidence (§ 47*) — Régulations op Land Department— Judicial Notice. 

Courts take judieial notice of the régulations of the Land Department, 
and when required to pass upon the existence of a particular régulation, 
as when ascertaiuing any other fact of which they take judieial notice, 
may resort to any source of information which in its nature is calculated 
to be trustworthy and helpful, always seeking flrst for that which is 
most appropriate. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. § 69: Dec. Dig. 
i 47.*] 

4. Public Lands (§ 97*) — Land Department— Power to Presckibe Régu- 

lations. 

The Commissioner of the General Land Office and the Secretary of the 
Interior, although powerless to adopt a régulation which is in any wise 
inconsi.stent with, or répugnant to, the publie land laws, are empowered 
to enforce, by appropriate régulations, every part of those laws, as to 
wliich it is not otherwlse specially provided. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 288, 289; 
Dec. Dig. § 97.*] 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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5. PuM.TC Lands (§ 98*) — Reoulatiok Requirixg Xonsalixe SnOWING. 

The régulation of the T^aiid Departinent prescribed Noveiiiber 19, 1901, 
retjuirmg applieauts iiuder the nonniineral laws to support tlielr appli- 
cations by a showing tliat the liiiul applied for is nonsaliiie, is a valid 
régulation, and an applïeaut under the soldier's additional hoinestead law' 
doos not do ail that lie is required to do to entitle hiin to a patent until 
he eomplies with that régulation. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 290 ; Dec. 
Dig. § 98.*] 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

Bill by William Lennox against John C. Léonard. Decree for plain- 
tiff, and défendant appeals. Rever.sed, with directions. 

William V. Hodges (Cla3'ton C. Dorsey, A. A. Hoehling, Jr., and C. 
W. Darrow, on the brief), for appellant. 

Joseph C. Helm and John R. Dixon (C. A. Roberts, on the brief), 
for appellee. 

Before SANBORN and VAK DEVANTER, Circuit Judges, and 
WIEEIAM H. MUNGER, District Judge. 

VAN DEVANTER, Circuit Judge. Under a patent from the 
United States issued to him under the coal land law (Rev. St. § 2347 
et seq. [U. S. Comp. St. 1901, p. 1440]), the appellant holds the title to 
a parcel of land in Colorado which the appellee insists should hâve been 
pa.tented to him under the soldier's additional homestead law (Rev. 
St. § 2306 [U. S. Comp. St. 1901, p. 1415]), and would hâve been so 
patented but for a material error of law committed by the Eand De- 
partment in a contest between the appellant and the appellee relating 
to the character of the land. 

Public lands known to be chiefly valuable for their deposits of coal 
are not subject to acquisition under the soldier's additional homestead 
law, but oniy under the coal land law, and, upon the évidence produced 
in the contest just mentioned, the Land Department found that the 
land now in question was known to be chiefly valuable for its deposits 
of coal and because of that findin.g rejected an application by the ap- 
pellee to enter the land as a soldier's additional homestead and sus- 
tained an application by the appellant to purchase it as coal land. The 
appellee's application had been presented to the local land office on 
April 19, 1902, and, without allowance or rejection by that office, had 
been forwarded to the General Land Office at Washington for exam- 
ination and considération, as was required by an authoritative and long- 
existing régulation. As so presented and forwarded, the application 
was complète and perfect, in the sensé that nothing remained to be 
donc by the appellee to entitle him to a patent, unless it was incum- 
bent upon him, under another régulation, to support the application by" 
a showing that the land was not saline; that is, did not contain sait 
springs, or deposits of sait in any form, rendering it chiefly valuable 
therefor. The application was accompanied by a nonmineral aiifidavit, 
but not by a showing that the land was not saline. This omission, if 
it was such, was supplied after the hearing in the contest, but not be- 

♦For other cases see same topic & § kuaibek in Dec. & Am. Digs. 1807 to date, & Rep'r Indexes 
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fore. In the meantime the appellant, alleging" that Ihe laïul was chiefly 
valuable for its deposits of coal, made application to purchase it nnder 
the coal land law, and this led to the contest and a full hearing therein, 
as a resuit of which it was found that the land was chiefly valuable 
for its deposits of coal and was known to be so when the contest was 
initiated. This finding was rested principally upon évidence of ex- 
ploration of the land and discoveries of coal therein by the appellant 
subsequently to the présentation of the appellee's application and prior 
to the initiation of the contest; and, whilst the appellee objected to 
the considération of this évidence, effect was given to it because the 
Commissioner of the General Land Office and the Secretary of the In- 
terior were of opinion, as is disclosed by their décisions, that an au- 
thoritative régulation in force at the time of the appellee's appHcation 
required him to support it by a showing that the land was not saline, 
that in the absence of such a showing his application was incomplète 
in the sensé that he had not done ail that lie was required to do to en- 
title him to a patent, and that in conséquence the character of the land 
was not to be determined solely by the conditions existing at the time 
the application was presented, but in the light of any subséquent ex- 
ploration and discoveries which may hâve occurred while the applica- 
tion was still incomplète. 

After thèse proceedings in the Land Department had resulted in the 
sale and patenting of the land to the appellant under the coal land law, 
the appellee by this suit sought to charge the appellant as a trustée and 
to obtain an enforced conveyance ; the theory upon which the suit was 
brought being that the Land Department in considering and giving 
effect to the évidence of the subséquent exploration and discoveries 
committed a material error of law which resulted in the patenting of 
the land to the appellant when it should hâve been patented to the ap- 
pellee. In the Circuit Court this theory prevailed, and the appellee ob- 
tained a decree which is challenged by this appeal. 

The questions presented must be considered in the light of thèse 
well-settled rules relating to the administration and exécution of the 
public land laws : 

1. When a patent is issued by the officers of the Land Department, 
to whose supervision and control are intrusted the various proceedings 
incident to the disposai of the public lands, ail reasonable presump- 
tions are indulged in support of their action, and it is only when it is 
clear that some material error of law, imposition, or fraud has resulted 
in the issuance of a patent to one applicant when it should hâve been 
issued to another that the action of those officers successfully can be 
called in question and the patentée declared a trustée for the unsuc- 
cessful applicant and required to transfer the title to him. 

3. To entitle an unsuccessful applicant to such relief, it is incum- 
bent upon him affirmatively and clearly to show not merely that his 
claim to the land was older or better than that of the patentée, but that 
it was such a claim as in law should hâve been respected by the Land 
Department and, being respected, would hâve given him the patent. 

3. When one becomes entitled to a patent, he is treated as the béné- 
ficiai owner of the land, and the United States is regarded as holding 
the naked légal title in trust for him, and, if in this situation the Land 
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Department transfers the title to another, he takes it charged with the 
trust. 

4. To entitle one to a patent it is essential, among other things, that 
he comply with ail the requirements of the statute under which he 
seeks the title and the authoritative régulations of the Land Depart- 
ment thereunder. 

5. When the right to a patent under such a law as the soldier's ad- 
ditional homestead law dépends upon whether the land is agricultural 
or is known to be chiefly valuable for coal, that question must be de- 
termined according to the conditions existing at the time when the ap- 
plicant compiles with ail the requirements of the statute and the au- 
thoritative régulations. If at that time the land is not known to be 
chiefly valuable for coal, he acquires a right to a patent which will not 
be disturbed by a subséquent change in the conditions; but, if before 
such compliance it is discovered that the land is thus valuable for coal, 
nothing that he subsequently may do will give him a right to a patent, 
because land known to be of that character is not subject to acquisi- 
tion under such a law, but only under the coal land law. 

The bill of complaint charges that at the time of presenting his ap- 
plication to the local land office the appellee fully complied with ail 
the requirements of the law and the régulations of the Land Depart- 
ment relating to such applications, that he then lawfully secured an 
entry of tlie land and became its équitable owner, that there was no 
authoritative régulation requiring him to support his application by a 
showing that the land was not saline, that even if there was such a 
régulation the local land officers waived compliance therewith by not 
insisting thereon, and that the finding respecting the character of the 
land was not sustained by any substantial évidence. Thèse allégations, 
it is insisted by the appellee, must be regarded as admitted, because in 
the Circuit Court the case was heard upon a gênerai demurrer to the 
bill. But we think the allégations and the admission are materially re- 
strained by what otherwise is disclosed by the bill and the exhibits 
which, in terms, are made part of it. The exhibits embrace copies of 
the proceedings in the Land Department, including the évidence in the 
contest, and it appears from them that the appellee did not support 
his application by a showing that the land was not saline, save as he 
did so after the hearing in the contest, that his application was not al- 
lowed or passed to entry, and that the évidence in the contest was such 
that the finding therein cannot be disturbed unless the character of the 
land was to be determined solely by the conditions existing at the time 
of the appellee's application. 

On the part of the appellant it is said that in the contest the évi- 
dence of the conditions existing at the time of the appellee's applica- 
tion justified a finding that the land at that time was known to be 
■chiefly valuable for coal, and with this as a premise it is argued that 
the action of the Land Department in considering and giving effect to 
the évidence of the subséquent exploration and discoveries properly 
may be disregarded. But as the Land Department's finding was silent 
respecting the known character of the land at the time of the appel- 
lee's application and was rested largely upon the évidence of the sub- 
séquent exploration and discoveries, it will be assumed, without so de- 
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ciding, that it is necessary to inquire whether this évidence rightiy was 
considered and given effect. 

The appellant insists that the action of the officers of the Land De- 
partment in respect of this évidence was right, even if the appellee had 
clone ail that he was required to do to entitle him to a patent, becàuse 
his application had not been allowed or passed to entry. This insist- 
ence cannot prevail. It not only is opposed to the settled rule that 
the character of the land — whether agricultural or known to be chiefly 
valuable for coal — must be determined according to the conditions ex- 
isting at the time when the applicant does ail that he is required to do 
to entitle him to a patent, but is grounded in a misapprehension of the 
authority and duty of the officers of the Land Department in respect 
of such an application. Whilst it undoubtedly is subject to examina- 
tion and considération by them, this is not that they may elect whether 
or not they will consent to its allowance, but that they may ascertain 
whether or not the applicant has acquired a right to its allowance — a 
right which is acquired, if acquired at ail, at that point of time when 
the applicant has done ail that he is required to do in the premises in- 
stead of at the time of its récognition by them. 

From what has been said it is évident that the principal question in 
the case is : Was it incumbent upon the appellee to support his appli- 
cation by a showing that the land was not saline? As has been seen, 
the Commissioner of the General Land Office and the Secretary of the 
Interior ruled that there was an authoritative régulation to that effect, 
and so answered the question in the affirmative. Of course, their rul- 
ing that there was such a régulation is entitled to great respect, par- 
ticularly as it relates to a matter peculiarly within their knowledge, 
and yet it is not necessarily conclusive. Courts take judicial notice of 
the régulations of the Land Department and when required to pass 
upon the existence of a particular régulation, as when ascertaining any 
other fact of which they take judicial notice, may resort to any source 
of information which in its nature is calculated to be trustworthy and 
helpful, always seeking first for that which is most appropriate. Cos- 
mos Co. V. Gray Eagle Co., 190 U. S. 301, 309, 23 Sup. Ct. 629, 47 L. 
Ed. 1064; Caha v. United States, 152 U. S. 211, 221, 14 Sup. Ct. 513, 
38 L. Ed. 415; Jones v. United States, 137 U. S. 202, 216, 11 Sup. 
Ct. 80, 34 L. Ed. 691 ; Jenkins v. CoUard, 145 U. S. 546, 5G0, 12 Sup. 
Ct. 868, 36 L. Ed. 812. Because of the appellee's insistent assertion 
that no régulation, such as that named in the décisions of the Commis- 
sioner and the Secretary, was in existence on April 19, 1902, the time 
when his application was presented at the local land office, we bave 
secured copies of the records of the General Land Office bearing on 
that question and bave considered them in the light oi additional briefs 
which were submitted after the attention of counsel was directed to 
them. Plainly thèse records constitute a source of information which 
is not only trustworthy and helpful, but also the most appropriate in 
the circumstances. 

A better appréciation will be had of the information so secured, if 
référence first be made to the antécédent situation. Colorado was one 
of the States in which the minerai land laws were in force and in which 
public landî known to be chiefly valuable for gold, silver, copper, coal, 
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or other minerais, not including salines, vvcre subject to acquisition 
only under those laws. A régulation of the Land Department, which 
was coextensive with those laws and of long standing, required each 
applicant for an entry under any other land law to support his appli- 
cation by a showing that the character of the land sought to be entered 
was such that it was subject to acquisition under that law, and not un- 
der the minerai land laws; and among the forms prescribed by the 
Land Department for the use of applicants was a nonmineral affidavit 
embracing what was deemed a satisfactory showing under that régula- 
tion in the then state of the law. Whilst this was the situation, Con- 
gress enacted a statute whereby public lànds "containing sait springs, 
or deposits of sait in any form, and chiefly valuable therefor," became 
subject to acquisition only under the minerai land laws. Act Jan. 31, 
1901, 31 Stat. 745, c. 186 (U. S. Comp. St. 1901, p. 1435). 

Coming now to the records before mentioned, the facts disclosed 
by them are thèse : 

On November 14, 1901, following the enactment of the saline land 
act, the Commissioner of the General Land Office wrote to the Secre- 
tary of the Interior a letter, which, after referring to the change 
wrought by that act, proceeded as follows : 

"I ain of the opinion that it woulcl be hest to ameud iioiiniineral aflidavit 
(forni 4-002) by iiiserting after tlie vvord 'dejiosit' the second tinie it occurs 
thereln, the following words: 'ïhiit the land contains no sait springs, or de- 
posits of sait in any forni, snfficient to render it chiefly valuable therefor.' 
And I hâve the lionor to subniit horewith a form of afîidavit so aniended and 
to recommeud that the sanie receive your approval and that I be authorizeil 
to substitute it for the form now in use." 

On the same day of Secretary answered, saying (31 Land Dec. 130) : 

"The Department is in receipt of your comnuinication of * * * Novem- 
ber 14. inoi, * * * reconnnonding tliaf said r< gnlar nonmineral ""i.i'.'-it 
be amended by inserting therein, at the proper place, the words: 'That the 
land contains no sait springs. or deyosits of sait in any loi'iu. sufficieiit to 
render it eliiefly valuable therefor.' * * * Your reconnnendation * « * 
Is * '*. * approved, and you are aiithorized to malce such amendment and 
to require the amendment to be used in ail future nomnineral entrios lu 
States and territories where the gênerai miniug laws are applicable." 

Five days thereafter the Commissioner sent to the officers of each 
of the several local land offices in the states and territories in which 
the minerai land laws were in force the following circular letter : 

"Under departmeutal instructions of November 14, 1901, nonmineral afîi- 
davit Is required in ail states and territories to which the gênerai miniiig 
laws are applicable, said nonmineral afîidavit having been clianged by adding 
tUereto, after tlie word 'deposif in the thirteenth line of the body of the afîi- 
davit, the following: 'That the land contains no sait spring, or deposits of 
sait in any form, sufflcient to render it chiefly valuable therefor.' This wil! 
govern ail future applications. Copy of form, as approved by the Depart- 
ment, wlll follow." 

By the Commissioner's direction, the new form of affidavit was then 
printed and a .supply thereof forwarded to each of such local land of- 
fices for the use of applicants. Just wheti the circular letter atid the 
newly printed form of affidavit were received at the Glenwood Springs, 
Colo., land office, at which the appellee's application was presented, 
does not appear, but photographie copies of other applications pre- 
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sented at that office in December, 1901, and January, 1903, and tlien 
forwarded to the General Land Office, show the interlineation of the 
nonsaline clause in the old printed form of affidavit at the place desig- 
nated in the circular letter and also the use of the newly printed form, 
se it is a necessary inference that both the letter and the newly printed 
form of affidavit were received at the Glenwood Springs office three 
or four months before April 19, 1903, the time when the appellee's ap- 
plication was presented. 

Thèse facts make it plain that the change in the prescribed form of 
nonmineral affidavit was made by the Commissioner with the approval 
■of the Secretary, that the circular letter of the former was issued with 
the approval of the latter, and that appropriate publicity was given to 
what was so donc. Wolsey v. Chapman, 101 U. S. 755, 770, 35 L. Ed. 
915. And this being so, it does not admit of any doubt that at the 
time of the appellee's application there was a régulation making it in- 
cumbent upon him to support his application by a showing that the 
land was not saline. True, the Secretary's approval was not written 
upon the circular letter, but no particular form of approval was re- 
quired, and so the antécédent authorization so plainly expressed in the 
Secretary's letter was sufficient. Wolsey v. Chapman, supra; Wood 
v. Beach, 156 U. S. 548, 550, 15 Sup. Ct. 410, 39 I^. Ed. 538; In re 
Brodie, 63 C. C. A. 419, 138 Fed. 665. 

The power of those officers under the law to adopt such a régulation 
is not reasonably open to question. Although powerless to adopt a 
régulation which is in any wise inconsistent with or répugnant to the 
public land laws, they possess ample power to enforce, by appropriate 
régulations, every part of those laws, as to which it is not otherwise 
•specially provided. Williamson v. United States, 207 U. S. 435, 463, 
53 L. Ed. 378 ; ^ Cosmos Co. v. Gray Eagle Co., 190 U. S. 301, 309, 23 
Sup. Ct. 693, 47 L. Ed. 1064; United States v. Bailey, 9 Pet. 338, 354, 
■9 L. Ed. 113 ; United States v. Macdaniel, 7 Pet. 1, 14, 8 L. Ed. 587. 
The newly enacted saline land act in effect prohibited the acquisition 
of public lands chiefly valuable for salines under any law other than 
the minerai land laws, and neither it nor any other law designated any 
particular means by which this prohibition was to be enforced. Thus 
the sélection of some appropriate means devolved upon the Commis- 
sioner, subject to the Secretary's approval. Rev. St. §§ 441, 453, 3478 
<U. S. Comp. St. 1901, pp. 353, 257, 1586); Bishop of Nesqually v. 
Gibbon, 158 U. S. 155, 166, 15 Sup. Ct. 779, 39 L. Ed. 931. Neither 
those officers nor their subordinates could be expected to hâve a Per- 
sonal knowledge of what public lands were chiefly valuable for salines, 
and little or no information of value on the subject would be afforded 
by the records in their custody. See United States v. Minor, 114 U. 
S. 333, 340, 5 Sup. Ct. 836, 29 L. Ed. 110 ; Barden v. Northern Pacific 
R. R. Co., 154 U. S. 388, 330, 14 Sup. Ct. 1030, 38 L. Ed. 993 ; Kern 
Oil Co. V. Clarke, 30 Land Dec. 350, 566 ; Gray Eagle Co. v. Clarke, 
Id. 570, 580. Then, of ail persons, none so reasonably could be ex- 
pected to be well informed respecting a particular tract of public land 
as one who, having selected it from among others, makes application 
therefor under the land laws. In this situation the Commissioner, with 
the Secretary's approval, adopted the régulation in question, aiid in 

» 28 Sup. ct. 163. 
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doing so merely applied to a new situation a gênerai requirement, run- 
ning through ail the régulations of the Land Department, to the ef- 
fect that applicants for public land must show that the character of 
the land applied for is such that their applications lawfully may be al- 
lowed. Thèse considérations sufficiently indicate that the régulation 
is not inappropriate or unreasonable. 

In urging its invalidity the appellee places some reliance upon sec- 
tion 2290 of the Revised Statutes, as amended by Act March 3, 1891, 
26 Stat. 1097, c. 561, § 5 (U. S. Comp. St. 1901, p. 1389), which déclares 
that applicants under the gênerai homestead îaw, who comply with 
certain enumerated conditions, which do not include a showing re- 
specting the character of the land applied for, "shall be permitted to 
enter the amount of land specified" ; the argument presented in this 
connection being that the législative enumeration of particular con- 
ditions is an implied prohibition against the imposition of others by 
executive régulation. We think the argument must fail, and for thèse 
reasons: Section 2390 does not say that, upon compliance with the 
enumerated conditions, the applicant shall be permitted to enter the 
land applied for, but only that he shall be permitted to enter "the 
amount of land specified," meaning the number of acres named in the 
preceding section. The prohibition against the acquisition of minerai, 
coal, and saline lands under the homestead Iaw does not arise from 
anything contained in that Iaw, but from provisions in the minerai, 
coal, and saline land laws, which take precedence over and qualify the 
homestead Iaw in that regard. Section 2290 is a part of the gênerai 
homestead Iaw and relates to the enforcement of its restrictive provi- 
sions, but not to the enforcement of the prohibitive or qualifying pro- 
visions of the minerai, coal, and saline land laws. As to the latter, 
the means of enforcement are not specially prescribed by statute, and 
so may be designated by executive régulation under sections 441, 453, 
and 2478 of the Revised Statutes, which empower the Commissioner, 
under the direction of the Secretary, to enforce, " by appropriate régu- 
lations," every part of the public land laws, as to which it is not other- 
wise specially provided. 

The old f orm of nonmineral affidavit contained a déclaration that 
the land applied for was not known to be valuable for gold, silver, cin- 
nabar, lead, tin, copper, coal "or other valuable minerai deposit," and 
aiso a déclaration that the land was "essentially nonmineral," and be- 
cause of this it is said that there was no occasion for the use of the 
nonsaline clause as required by the new régulation. Of course, it 
must be conceded that the words "minerai deposit" and "minerai" in 
their larger signification embrace salines, and also that by the enact- 
ment of the saline land act public lands chiefly valuable for salines be- 
came in légal contemplation minerai lands. But does it follow that 
applicants would hâve regarded the old form of affidavit as embracing 
salines? The words "minerai deposit" and "minerai" are varionsly 
used ; sometimes with the larger signification just mentioned and at 
other times in a more restricted sensé. In the nomenclature of public 
land proceedings they gcnerally were used in a sensé which excluded 
salines, because saline lands had not been subject to disposai under the 
minerai land laws, as was attested by several décisions in the Land De- 
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partment to the effect that sucli lands could not be acquired iinder 
those laws as either Iode daims or placer daims. And whilst the law 
in tliis regard was changed by the saline land act, it was far from cer- 
tain that this change was widely known or fully understood. In thèse 
circumstances, we think there was reason to apprehend that applicants 
would regard the old forin of aflidavit as not embracing salines. At 
ail events, the Commissioner and the Secretary reached the conclusion 
that there was occasion to require an express showing in respect of 
salines, and we cannot say that their conclusion was wrong. 

It next is urged that in this instance compliance with the régulation 
was not necessary, because when the land was surveved it was noted 
upon the surveyor's return as being aericultural in character, and not 
saline. Passing the fact that the surveyor's return, which was made 
14 years before the appellee's application, would afford no informa- 
tion in respect of intervening discoveries, we think the contention is 
foreclosed by the décision in Barden v. Northern Pacific R. R. Co., 
154 U. S. 288, 320, 14 Sup. Ct. 1030, where it was said: 

"Some weight is sought to be given by counsel of the plaiiitiiï to the allé- 
gation that the lands in controversy are included in the section which was 
surveyed in 18(18 aud a plat thereof filed by the aurveyor in the local land 
office in Septeniber of that year, from which it is asserted that the cliaracter 
of the land was ascertaiiied and deterniined, and reported to be agricultnral 
and not minerai. But the conclusive answer to such alleged détermination 
and report is that the matters to which they relate were not left to the sur- 
veyor gênerai. Neither he nor any of his subordinates was authorized to dé- 
termine flnally the character of any lands granted or make any binding re- 
port thereon. Information of the character of ail lands surveyed is required 
of snrveying offleers, so far as knowledge respecting them is obtained in the 
course of their duties; but they are not clotlied with authority to especially 
examine as to tliese matters outside of their otlier duties, or détermine tliem ; 
nor does their report hâve any bindin,-; force. It is simply an addition made 
to the gênerai information obtained from différent sources ou the subject." 

Of the contention that the local land officers waived compliance with 
the régulation by not insisting thereon it is enough to observe; First, 
that those officers were not charged with the duty of passing upon ap- 
plications for entries under the soldier's additional homestead law, but 
were required to forvi'ard them to the General Land Office for exami- 
nation and considération, so a waiver cannot be predicated upon their 
action; and, second, that had they been charged with the duty of pass- 
ing upon such applications, they could not hâve waived compliance 
with the régulation, because it had the force of law and was no less 
binding upon them than upon applicants. 

We conclude that the évidence in question rightly was considered 
and given effect and, therefore, that the case made by the bill and its 
exhibits was not one which entitled the appellee to relief. 

The decree is, accordingly, reversed, with a direction to sustain the 
demurrer to the bill. 
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FRANKLIN TRUST CO. et al. v. STATE OF NEW JERSEY. 

In re STEWART. 

(Circuit Court of Appeals, First Circuit. August 30, 1910.) 

No. 827. 

COEPOBATIONS (§ 688*) — INSOLVEXCY AND ReCEIVERS — ClAIMS AGAINST RE- 
CEIVER — FOEEIGN FRANCHISE TaX. 

Where a corporation orgaiiizefl undcr the laws of New .lersey, but 
whose business situs and ail its i)roperty are in another state. lias be- 
come insolvent aud is being wound up, and its property distributed by a 
court of equity in the latter state, a franchise tax imposed upon it under 
the law of New Jersey after the commencement of the insolveney pro- 
ceedings and the appointment of a receiver, which, as eharacterized by 
the courts of sucli state, is not a tax in the ordinary sensé, but "an arbi- 
trary imposition laid npon a corporation without regard to the value of 
its property or its franchises," in the nature of a license fee, will not 
lie enforced in the court of the foreign jurisdiction, and given prlority 
of payment over the claims of bona fide local creditors. 

Putnam, Circuit Judge, dissenting, holds that it was within the discré- 
tion of the court to direct the payment of such tax by the receiver when 
required by équitable considérations, as where the receiver. acting with 
the corporation, by direction of the court coutinnod to exercise the fran- 
chise of the corporation by carryitig ont its coutracts and continuing its 
business for the benefit of its creditors. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § G88.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Suit in equity by the Franklin Trust Company against the Milford 
Pink Granité Quarries. On pétition of the receiver of défendant for 
instructions, the court made an order directing the payment of certain 
franchise taxes to the state of New Jersey, from wliich complainant 
and other creditors appeal. Reversed. 

J. Butler Studley (Brandeis, Dunbar & Nutter, on the brief), for ap- 
pelants. 

Arthur Lord (Arthur P. Hardy, on the brief), for the State of New 
Jersey. 

W. G. Thompson (C. F. Weed and H. G. Tucker, on the brief), for 
unsecured creditors. 

Before PUTNAM and LOWELL, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. The taxes sought to be enforced in 
this case are based upon a statute of a foreign jurisdiction. They are 
in the nature of a franchise tax, and the decree of the Circuit Court 
gave them préférence over unsecured local creditors in this jurisdiction. 

The proposition as to what might be the status in this jurisdiction 
of a New Jersey tax levied upon property, under rules which exclude 
the idea of disproportion and arbitrary imposition, bas no bearing 
whatever upon the question before us. 

The taxes in question and the mode of assessment are admittedly 
arbitrary upon outstanding stock, without the remotest référence to 

•For other cases see same topic & | numeek in Dec. & Am. Digs. 1907 to date, & Rcp'r Indexes 
181 F.— 40 
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value, and they were imposed upon an insolvent situation subséquent 
to proceedings in equity and subséquent to the appointment of a re- 
ceiver. 

The question vvhether taxes of the nature of those in issue shall be 
enforced and given préférence outside the state in a suit involving the 
rights of creditors foreign to the jurisdiction imposing the taxes is one 
which concerns substantial rights, and is not to be concluded by what 
is called the exercise of a discrétion necessarily incident to a trial ; 
but, aside from the idea that such a question is not concluded upon 
grounds of discrétion, and that ail points corne up upon appeals in eq- 
uity, it is apparent that the Circuit Court, in this case, did not asssume 
to conclude the point by determining it as one of discrétion, but decided 
it as one involving substantive right. 

It is extremely doubtful whether a tax like the one hère would be 
upheld in New Jersey with the conditions reversed; that is to say, a 
tax in the nature of a fee imposed by Massachusetts upon the fran- 
chise of a corporation created in that state, with its property wholly 
in New Jersey, and its business being wound up in an insolvent pro- 
ceeding in New Jersey. As stated in Re United States Car Co., 60 
N. J. Eq. 514, 43 Atl. 673, a claim like the one under considération is 
not a tax in the ordinary sensé, but an arbitrary imposition laid upon 
a corporation without regard to the value of its property or of its 
franchises. 

The corporation before us in a practical and substantial sensé is an 
insolvent corporation, and the proceeding, since the interlocutory de- 
cree of December 4, 1905, is one to wind up the corporate affairs in 
Massachusetts. The corporation is a mère shell, and its existence only 
a technical one, and it is difficult to see équitable considérations which 
require that a New Jersey franchise tax or fee, characterized by its 
own courts as an arbitrary imposition, rather than as a just tax upon 
property, should be extraterritorially upheld and preferred upon équi- 
table principles against bona fide creditors in Massachusetts who hâve 
put their money and labor and materials into the local business of the 
corporation. At best, under the characterization of the New Jersey 
courts, it is an arbitrary imposition, not a tax at ail, and does not hâve 
the éléments of a tax, but is something in the nature of a license fee 
imposed upon the corporation without regard to the value of its prop- 
erty or of its franchises. The corporation being one which was not 
to do business within the state creating it, but one which was intended 
to go and does go elsewhere, the so-called tax imposed upon its exist- 
ence is contrary to ail principles of just and "proportional" taxation, 
and is, therefore, odious in an équitable if not in a légal sensé. 

It would seem that the latest New Jersey case, that of Ballou v. 
Flour MiUing Co., 67 N.J. Eq. 188-191, 59 Atl. 331, fully sustains 
the view that such an arbitrary imposition would not be enforced out- 
side of the state, because the New Jersey court there says those courts 
(referring to the outside courts) would neither allow the state fran- 
chise taxes which hâve accrued since the date of the decree of in- 
solvency nor give priority to them if allowed, and that considérations 
of comity require the New Jersey courts to be governed by the rules 
which govern the extraterritorial courts. 
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It must be remembered that the proceeding hère is not ancillary to 
cine in New Jersey, but primary in this jurisdiction, and lias référence 
to local conditions and a fund which bas its situs hère and which never 
had a situs in New Jersey, and therefore, under the doctrine and ex- 
pressions of Ballou V. Flour Milling Co., 67 N. J. Eq. 191, 59 Atl. 
331, this court surely has the right to détermine what creditors hâve 
just claim to the fund in question. 

Giving extraterritorial en forcement and priority to a franchise tax 
possessing the arbitrary, obnoxious, and discriminatory éléments of 
the one in question would not only be contrary to principles of equity, 
but would be contrary to the décisions of Massachusetts, where the 
funds of the insolvent corporation and the équitable rights of the cred- 
itors are located — contrary to décisions of the courts of that state in 
respect to her own excise laws. Oliver v. Washington Mills, 11 Allen 
(Mass.) 268. See, also, Com. v. Savings Bank, 123 Mass. 493. A fee 
or franchise tax like this has no légal status in foreign jurisdictions 
unless supported by statute or spécial equities. We fail to see any 
équitable considérations upholding this claim which would not exist 
in respect to such a claim in any winding up proceeding in an extra- 
territorial court. 

It must be borne in mind that this is a proceeding under the gênerai 
Tules of equity, and not a bankruptcy case. New Jersey v. Anderson, 
203 U. S. 483, 27 Sup. Ct. 137, 51 L. Ed. 284, was decided upon the 
broad and imperative bankruptcy section in respect to préférence of 
taxes of ail kinds, and not upon équitable considérations at ail. That 
décision was expressly based upon the imperative force of the section 
•of the bankruptcy act, in respect to taxes, which specifically obliges the 
trustée in bankruptcy to pay ail taxes legally due and owing. There- 
fore that décision in no way touches the question whether an arbitrary 
imposition of this kind, though légal in the bankruptcy statutory sensé, 
would be upheld and given priority upon gênerai principles of equity 
in an equity proceeding independent of the bankrupt law. The strong 
dissenting opinion of Mr. Justice Harlan, the Chief Justice, and Mr. 
Justice Peckham does, however, deal with the question of équitable 
priority even in a bankruptcy case. Under the bankruptcy section in 
respect to taxes a license fee or franchise of the character in question 
doubtless has a certain légal status until the stock is surrendered and 
the corporation dissolved ; but, when it is proposed to give it enforce- 
ment and priority over bona fide creditors of an insolvent corporation 
in a foreign jurisdiction upon broad principles of equity, independent 
of the bankruptcy statute, an entirely différent question is presented. 

The decree of the Circuit Court is reversed, and the case is re- 
manded to that court with directions to enter a final decree disallowing 
the pending claim of the state of New Jersey for taxes; and neither 
party recovers costs in this court. 

LOWELL, Circuit Judge, concurs in the resuit. 

PUTNAM, Circuit Judge (dissenting). This is an appeal in equity 
against a direction by the Circuit Court for the District of Massachu- 
setts for the payment by a receiver of certain taxes, arising uudei the 
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statutes of New Jersey subsequently to the beginiiing of the proceed- 
ings by virtue of which the receiver was appointée!, and, indeed, subse- 
quently to his appointment. The appeal has been argued extensively 
as though it were an ordinary question of the proof of a claim against 
an estate in insolvency or bankruptcy, while it is not at ail of that 
nature. It arose in connection with the administration of the estate 
in the hands of the receiver; and, if supported at ail, it can be sup- 
ported only from that point of view. Therefore, at the outset, we 
disregard the great mass of authorities which hâve been cited to us 
pro and con with référence to claims which can be proved against es- 
tâtes in insolvency or bankruptcy, or relative to priorities between 
such claims. 

The real question is whether the amounts directed by the Circuit 
Court to be paid were such sums as arise during the administration 
of an estate in the hands of a receiver, or in connection therewith, as 
to which it necessarily follows that the chancellor has a certain dis- 
crétion, and whether, under the circumstances, that discrétion was 
properly exercised hère. So far as the question involved has any pe- 
culiarity outside of the fundamental principles of equity applicable to 
the administration of estâtes in the hands of receivers, this appeal is 
practically without précèdent, and without the décision of any court 
which authoritatively binds us. The facts are somewhat complicated, 
and the légal incidents which surround the main proposition as we hâve 
described it are even more complicated. 

The Milford Pink Granité Quarries is a corporation organized under 
the laws of the state'of New Jersey. It owned quarries and other 
real estate in Massachusetts, and also had a plant there for operating 
the quarries. So far as this record is concerned, no proceedings were 
taken in New Jersey, and no receiver of the assets of the corporation 
was appointed in New Jersey ; and the receivership to which this ap- 
peal relates was not ancillary, but primary. 

The Milford Pink Granité Quarries executed two mortgages to 
secure its bonded indebtedness. The first mortgage was to the Frank- 
lin Trust Company, trustée, and covered its real estate and appurtenant 
plant in Massachusetts. The corporation having become financially 
embarrassed, and having a contract involving over a million dollars 
which offered a large profit, and which it was désirable should be work- 
ed out, the Franklin Trust Company filed in the Circuit Court for the 
District of Massachusetts, on the 22d day of November, 1905, the bill 
now before us, which was of the kind resorted to to bridge over finan- 
cial difficulties, and thus containing no prayer known under the proper 
rules of equity., At a subséquent stage of the proceedings, the Frank- 
lin Trust Company fîled a bill in the nature of a supplemental bill 
asking foreclosure, but the détails in référence thereto hâve not been 
called to our attention. Immediately on the filing of the first bill, by 
the consent of ail parties concerned, Stewart was, on the 28th day of 
November, 1905, appointed receiver of ail the property, rights, and 
franchises of the Milford Pink Granité Quarries. 

The receiver was authorized to take immédiate possession of the 
property, and to continue the opération of the quarries until the fur- 
ther order of court, with full authority to carry on the business of 
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the corporation and to prosecute and défend suits. There is no indi- 
cation in this order of any purpose of winding up the affairs of the 
corporation, although subsequently, on December 4, 1905, there was 
an interlocutory decree, entered apparently by the consent of ail parties, 
providing for the proof of claims and the distribution of assets, with- 
out any spécial provision as to priorities. The practical effect, how- 
ever, of this interlocutory decree, was, as well said by the complainant, 
to convert the proceeding into one for winding up the assets of the 
corporation in the district of Massachusetts. 

The method of the opération of the quarries in Massachusetts will 
be shown briefly further on. As its resuit, and from some other sour- 
ces, without disposing of any portion of the substance of the property 
which it was finally agreed was covered by the mortgages to which we 
hâve referred, the receiver accumulated a considérable fund, though 
not sufficient by a very large percentage to pay the unsecured claims 
which had been proved as ordered. Meanwhile, in reply to an appli- 
cation of the receiver filed on June 23, 1908, and amended on July 3, 
1908, the state of New Jersey set up a claim, by an answer filed on 
July 6, 1908, for taxes for the years 1906, 1907, and 1908, of $3,273.80 
for each year, with the further claim that they were entitled to prior- 
ity from the assets in the hands of the receiver. Thèse were clearly 
not a property tax, but were merely a license or franchise tax, en- 
titled under the laws of New Jersey to priority in case of insolvency, 
ail as sufficiently described in New Jersey v. Anderson, 203 U. S. 483, 
27 Sup. et. 137, 51 L,. Ed. 384. That case decided that this license or 
franchise tax is constitutionally valid, and that under the provisions 
of the présent bankruptcy statutes such taxes would be entitled to 
priority in proceedings in bankruptcy commenced after they accrued, 
although in a district other than that of the state where they were 
assessed. So far the law is settled ; but this is not a bankruptcy pro- 
ceeding within the meaning of New Jersey v. Anderson, and the taxes 
in question accrued after the proceedings commenced. 

In accordance with the description of this license or franchise tax 
in New Jersey v. Anderson, it is based entirely upon the nominal 
amount of outstanding stock of the corporation and has no référence 
to the value of the stock or to the value of the assets of the corporation. 
It may be assessed so long as the corporate stock has not been sur- 
rendered and canceled or the corporation not finally dissolved, al- 
though the corporation is absolutely insolvent and worthless. It is 
well described by the Court of Errors and Appeals in New Jersey in 
the United States Car Company Case, 60 N. J. Eq. 514, 516, 43 Atl. 
673, 674, as "an arbitrary imposition laid upon the corporation, with- 
out regard to the value of its property or its franchise, and without 
regard to whether it exercises the latter or not." Therefore, notwith- 
standing in that case the corporation was insolvent and had gone into 
the hands of a receiver, this tax was continued to be lawfully assessed 
after the receiver was appointed and ordered to be paid by the receiver 
out of assets which he had himself secured. The claim of the state of 
New Jersey on this appeal follows strictly the décisions of the court in 
the case last cited, particularly because the taxes were assessed at and 
for periods subséquent to the appointment of the receiver, and in this 
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case are sought to be paid otit of the fund gathered by the receiver, as 
we hâve said. 

Both the secured and the unsecured creditors of the corporation 
claim that they are entitled to certain préférences as against each other 
as to the marshaling of whatever may be herein paid out to New Jer- 
sey; but there is nothing in that for us to consider. By an order of 
court entered on June 29, 1908, allowing and estabhshing an agree- 
ment for the compromise of varions questions between the creditors 
in this litigation, including the trust companies and unsecured creditors 
who appear of record, apparently ail matters in controversy between 
them were adjusted. It was then settled that, from the moneys in the 
hands of the receiver, or coming into his hands, certain sums were to 
be deducted, and, with the rest, there was to be deducted and paid out 
whatever amount the court should award to New Jersey "as a pre- 
ferred claim or direct obligation of the receiver for franchise taxes," 
lieing the same now under discussion ; and that, af ter making this pay- 
ment, together with others agreed on, the receiver was to divide the 
balance, one half to the Franklin Trust Company on the one part, and 
the other half, subject to some further déductions expressly named, to 
the unsecured creditors. This relieves us of any question of marshal- 
ing, and requires us only to détermine whether or not New Jersey is 
entitled to ail of thèse alleged franchise taxes or any of them. 

As we hâve said, there has been much discussion as to the character 
of the claims of New Jersey ; that is, whether they were to be proved 
under the order of the court to which we referred, subject, of course, 
to the further claim of the appellants that, if they were to be proved, 
the time limited for them to be proved had expired. No question of 
this kind, however, arises, because, as we hâve said, it is clear that, so 
far as New Jersey has any claims for the taxes in dispute hère, they 
are, within the language we bave already quoted, "direct obligations 
of the receiver," arising in the course of the administration of the 
property, and not merely technically "preferred," and to be proved as 
such. 

We hâve said that the receiver hère is a receiver of primary juris- 
diction, and not ancillary. We bave also shown, or it is clear, at any 
rate, that his authority can be exercised only within the district of 
Massachusetts, and that the property from which the funds in his 
hands were derived was located entirely in that district. For ail the 
purposes of this case it is a question of enforcing within the state of 
Massachusetts a license or franchise tax arising and accruing in the 
state of New Jersey under the laws of the latter state. It is also a 
question of enforcing taxes which primarily rest on the corporation, 
and which primarily hâve no standing against the receiver or the as- 
sets in his hands, because they accrued after the receiver was appointed, 
and because he was appointed in a foreign jurisdiction, and because 
the taxes were not a claim provable against the receiver or the assets 
in his hands, as they arose after he was appointed. If they had accrued 
before the bill now before us was filed, they might stand, perhaps, as a 
claim to be proved, either secured or unsecured. But any tax as- 
s€ssed by the state of New Jersey could not, under the rules of interna- 
tional law, be assessed directly against the receiver appointed by a 
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court of a foreign jurisdiction, or against assets whose locality was in 
a foreign jurisdiction, as were ail the assets which are involved hère. 
Therefore, in order to hâve any standing, the taxes in question hère 
must be supported by some local statute or by the fundamental rules 
of equity. 

Any other proposition would hardly be supported by the rules of in- 
ternational law, because generally those rules hâve no regard to the 
revenue Systems of foreign jurisdictions, and provide no method for 
enforcing or advancing the same. We, perhaps, need for présent pur- 
poses to refer only to section 257 of Story on Conflict of Laws, in any 
édition of that work. New Jersey v. Andersen, 203 U. S. 483, 27 Sup. 
Ct. 137, 51 L. Ed. 284, impliedly recognizes this principle, because it 
protects this exact franchise tax in view of the fact that the présent 
laankruptcy laws make a "wide departure" from the provisions of the 
bankruptcy statute of 1867, in that the présent laws expressly cover 
taxes imposed by any state, while the act of 1867 gave a préférence 
only to those accruing to the state in which the proceedings were in- 
stituted. The vice chancellor, in Ballou v. Flour Milling Company, 
67 N. J. Eq. 188, 59 Atl. 331, decided on June 29, 1904, expressly rec- 
ognized thèse rules with référence to this particular franchise tax. 
One of the ancillary receivers in another state, appointed in another 
state, resided in New Jersey, but at page 190 of 67 N. J. Eq., 59 Atl. 
331, the vice chancellor said that the fund was composed whoUy of 
the proceeds of property and opérations which never had any actual 
or légal situs in New Jersey. At page 191 of 67 N. J. Eq., 59 Atl. 331, 
he observed that the foreign courts would neither allow the state fran- 
chise taxes which had accrued since the date of the decree of insol- 
vency, nor give priority to them if allowed. It is true that the opinion 
in that case was lareely composed of dicta. Nevertheless, it was care- 
fully and thoiifhtfully expressed, and it clearly stated the law as held 
by the authorities dealing with international relations in the manner we 
hâve said. The insolvency statutes of Massachusetts, on the same 
principle, expressly discriminated against foreign taxes. 

The gênerai proposition in référence to foreign revenue laws was 
stated by Lord Mansfield as a settled principle in Holman v. Johnson, 
1 Cowp. 341, 343 (1775), and agsin in Planche v. Fletcher, 1 Doug. 251 
(1779). It is true that Dicey, in his very valuable work on the Conflict 
of Laws, at page 567 of the American édition, notes the fact that thèse 
décisions are not of récent date, and that their validity may now be 
open to question. He cites no authorities contravening them. It is 
true that, in the somewhat broader view towards international rela- 
tions of modem days, there would be a disposition under équitable cir- 
cumstances to uphold the right to realize taxes although in a foreign 
jurisdiction ; but this would certainly be only as to taxes equitably as- 
sessed, bearing equally on persons and property. The franchise taxes 
in question hère are of a very différent character. They are purely and 
arbitrarily instituted for obtaining revenue, without any provision for 
an équitable distribution, or for reasonable or fair assessment. They 
even discriminate in the most marked manner in favor of corporations 
carrying on at least 50 per cent, of their business in the state of New 
Jersey. 
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Even the minor local taxes to which the people of tlie country are 
accustomed, levied equally according to just valuations, do not create 
a debt in the proper sensé of the word. This is recognized generally, 
and bas been expressly stated in New Jersey v. Anderson, 203 U. S. 
483, already cited, at page 492, 27 Sup. Ct. 137, 51 L. Ed. 284, reaffirm- 
ing the language of Meriwether v. Garrett, 102 U. S. 472, 513, 2& L,. 
Ed! 197. While it is generally said that no action for even the équi- 
table taxes which we refer to can be maintained, and that the remedy 
is only by spécial proceedings, it is true that in some states it is held 
otherwise; but in those jurisdictions the form of an action of debt 
lies, although there is no real debt, precisely as it lies even for a qui 
tam penalty. Also, it is true that the statute in question hère déclares 
the tax a debt ; but, again, New Jersey v. Anderson, at page 491 of 
303 U. S., 27 Sup. Ct. 137, 51 L. Ed. 284, lays down certain rules, ap- 
plied there under différent circumstances, which require this court to 
détermine the nature of this obligation on gênerai principles, and not 
f rom the local statutes. Altogether, we are satisfied that it is not usu- 
ally obligàtory on courts of equity in foreign jurisdictions to assist New 
Jersey iri collecting taxes of the class of those in question hère. 

Therefore, we do not perceive any doubt with référence to the sums 
claimed hère from the point of view of any légal obligation resting 
on the Circuit Court for the District of Massachusetts. We hâve 
shown tiiat, as the taxes hère claimed accrued after the proceedings in 
the Circuit Court commenced, or certainly after the interlocutory de- 
cree for proof of claims was entered, there was no demand which could 
be thus proved in the ordinary sensé of the word. Also, it is impossi- 
ble to conceive that the state of New Jersey could assess a tax against 
a foreign receiver. It may assess this tax against its own corporations, 
but this wovild not attach as a matter of law against a foreign receiver ; 
and, more especially, the state could not assess a tax which would be a 
lien on the assêts in his hands. From every point of view, we must 
maintdin that that state has no relief hère, except as based upon some 
spécial equity, and except as having some proportionate relation thereto. 

None of the authorities cited to us contravene any of the proposi- 
tions we hâve màde. ■ Nearly ail of them, if not ail of them, arose in 
New Jersey, and related to proceedings in that state. We find nothing 
in the opinion of the learned judge of the Circuit Court that lays down 
any positive rule other than that reached by us. His opinion is based 
on the peculiar circumstances of this case, which show that the receiver 
was not content to rely on his rights as reCeiver, but proceeded under 
a supplemental contract made, after he was appointed, by the Milford 
Pink Granité Qiiarries with the consent of ail concerned. The con- 
tract to which we refer was a lengthy one, made with the express ap- 
proval of the Circuit Court, according to an interlocutory decree en- 
tered on December 21, 1905 ; by virtue of which contract, and of 
which interlocutory decree, the work was donc at the quarries out 
of which the fund in the hands of the receiver mainly, if not en- 
tirely, arose. The contract included a terminable lease executed by 
the Milford Pink Granité Quarries and Stcwart as receiver, and oth- 
ers, to the ATilford Stone Company, on December 20, 1905. It was 
so executed by the Milford Pink Grariite Quarries by additional ex- 
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press authority of its executive committee, and of its directors, as 
shown by the record of their proceedings of December 20, 1905. The 
arrangement was intended to secvire, through the assistance of the Mil- 
ford Stone Company, the performance of the large contract referred to 
in the first part of Ihis opinion, it was in this way that the receiver, 
imder the direction of the court, availed hiniself of the corporate ex- 
istence of the ililford Pink Granité Ouarries, and of its franchises. 
Therefore, the learned jucige of the Circuit Court based his action, not 
so much on any strict rule of law as on the facts we hâve just stated, 
as appears from the following extracts from his opinion: 

"At tVie tiiiie of tlie appoivitnient oi' tlie receiver tlie défendant corporation 
had certain valnnJile outstajuliiig coiitracts for the furnishiug of stone from 
Its qiiarries. ïiie receiver, tlie secnred and unsecured creditors, and tlio 
stoelvliolders. in fact ail parties in iiitei'est. were désirons of completiiig thèse 
contracts, and especially the so-called l'ennsylvania Railroad Terminal con- 
tracts. ïlie complotion of thèse contracts ret^uired the continued opération of 
the quarries — in other words, the continued exercise of the franchise granted 
by the State of New Jersey. For want of sufflcient funds in his hands, the 
receiver was nnable to continue the opération of the quarries, and conse- 
quently, with the consen.t of the court and of ail parties in interest, the prop- 
erty in the hands of the receiver situated in the town of Milford was leased 
to a new corporation called the Milford Stone Company, under the indenture 
(lated December 21, 1005, for the i)urpose of operating the quarries and com- 
pleting thèse contracts. By this means the quarries were continued in opéra- 
tion until January, 1907, and the receiver and the creditors obtained the 
profits derived from thèse contrac:ts. 

"In a case such as is hère i)resented, where the receiver exercises the fran- 
chise of the corporation, either directly or tlirongli a lessee, and with the com 
sent and co-operation of the creditors, for the puriiose of increasing the as- 
sets of the estate, I think the franchise tax is properly chargeable as In- 
cluded in the expenses of the administration of the estate while in the re- 
ceiver's hands." 

The conséquence was that the allowances made by the learned judgè 
of the Circuit Court which are now appealed against had a basis of 
equity independently of the law of the state of New. Jersey; and they 
were a matter of administration, within the légal discrétion of the Cir- 
cuit Court, and not an application of the statutes of New Jersey in any 
method of the kind now objected to. We think, under the circurnstan- 
ces, the allowances were supported by fundamental principles which 
equity justly recognizes; but we are also of the opinion that, as active 
opérations, in accordance with the contract to which we.have referred,, 
ceased on or about the Ist day of January, 1907, no allowance should 
be made as of January, 1908. The allowances should justly be limited 
to the franchise taxes of the two preceding years, 190G and 1907. 

As illustrating the equities which support this proceeding, we refer 
to an opinion of the chancellor in George Mather's Son's Companv, 5^ 
N. J. Eq. 607, 611. This case is also found in .30 Atl. 321, 322. While 
tlie chancellor, though sitting in New Jersey, refused to order a receiv- 
er to pay the franchise tax as such, he clearly pointed out the equity of 
an allowance on the principles on which this opinion is based, and on 
which the Circuit Court acted. He said as follows : 

"Where the ordinary and usual business of the corporation Is continued, 
as in tlie présent instance, at a profit, in the name of the comijany, by the re- 
ceiver, in the hoi>e that the flnancial difflculties may be adjusted, and the as- 
sets may be restored to the company, there can be little hésitation in conclud- 
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Ing that It is the duty of tlie receiver to pay the tax while he continues the 
business." 

While it was true that the case was reversée! on the main proposition 
involved, it is also true that the New Jersey Court of Errors and Ap- 
peals never had any occasion to reverse or observe against this propo- 
sition. What was thus said by the chancellor seems to us to carry on 
its face so much semblance of a fundamental proposition of the law of 
equity that it needs neither authority nor discussion to support it. 
What was there said applies exactly to this case as now interpreted. 
Also, for an understanding of the certain discrétion given the chancel- 
lor with référence to instructions to receivers, we may well refer to 
Dickinson v. Saunders, 129 Fed. 16, 63 C. C. A. 666, decided by this 
court on April 13, 1904; especially to what is there said at pages 20 
and 22_of 129 Fed., pages 670, 672, of 63 C. C. A. 

In Dickinson v. Saunders, just referred to, directions were given the 
receiver in the équitable discrétion of the court for payment of certain 
claims which arose before the receiver was appointed, although the pay- 
ments were net strictly in harmony with the bankruptcy statutes of the 
United States or the insolvency laws of Maine, where the corpora- 
tion was created, or the insolvency laws of Massachusetts, where the 
receiver was appointed. It was said, at page 20 of 129 Fed., at page 
670 of 63 C. C. A., that thèse varions législative Systems declared poli- 
cies "which a chancellor in hunting about for some analogy to guide 
the équitable administration of his oiïice might lay hold of under some 
circumstances." This applies hère where the bankruptcy statutes of 
the United States would protect thèse taxes in proceedings in bank- 
ruptcy if they accrued before the proceedings commenced. This points 
eut a determined policy of the bankruptcy statutes which the chancel- 
lor would be entitled to regard in view of the fact that the spécial cir- 
cumstances of the case in that respect do not reach the merits of the 
claim. Further illustrations of the extent of the équitable powers of 
the chancellor with référence to the payment of claims by receivers 
which are not strictly enforceable are found in the well-known cases 
of Haie V. Frost, 99 U. S. 389, 25 L. Ed. 419 ; Miltenberger v. Lo- 
gansport Railway Company, 106 U. S. 286, 311, 1 Sup. Ct. 140, 27 L. 
Ed. 117; Union Trust Company v. Railway Company, 117 U. S. 434, 
457, 6 Sup. Ct. 809, 39 L. Ed. 963 ; and especially in Jérôme v. McCar- 
ter, 94 U. S. 738, 24 L. Ed. 136, where a discrétion was used for com- 
pleting a railroad by a receiver for the purpose of saving a land grant. 
In Girard Insurance Company v. Cooper, 162 U. S. 529, 16 Sup. Ct. 
879, 4rO L. Ed. 1062, a similar discrétion was exercised with référence 
to the completion of a building contracted for in behalf of the railway 
Company involved. 

Even at the common law, where no équitable principles are involved, 
the tenant who refused to do fealty to his lord was held guilty of petty 
treason. In equity no one can accept benefits without compensation, 
even though there is no légal claim therefor. This was illustrated es- 
pecially in Louisville Railroad Company v. Wilson, 138 U. S. 501, 507, 
il Sup. Ct 405, 34 L. Ed. 1023, as against a receiver, where the re- 
ceiver was directed to pay compensation to an attorney for securing 
certain assets before the receiver was appointed, of which the receiver 
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had the advantage. A like resuit was reached with référence to the 
construction of the building in Girard Insurance Company v. Cooper, 
already cited; although, of coiu-se, this rule is a limited one, and can 
apply only where the benefit cornes quite directly into the hands of the 
receiver. In the présent case, as said in New Jersey v. Andersen, al- 
ready referred to, at page 493 of 303 U. S., 27 Sup. Ct. 137, ul L. Ed. 
284, the State of New Jersey had a right to fix the terms of existence^ 
and to provide for the continued existence, of corporate franchises on 
the condition of the payment of the tax in question. If the Circuit 
Court had proceeded in completing the work which we hâve described 
through the hand of its own receiver, and had not availed itself of the 
franchises of the corporation in question, the equities might hâve been 
entirely différent. But, under the circumstances, it seems impossible 
to deny that equity will not permit that the court should make active 
and effective use of those franchises without due considération for the 
state of New Jersey, which created and maintained them. 

A careful examination of what we hâve abstracted from the opinion 
of the learned judge of the Circuit Court leads to the resuit that he did 
not hold that the state of New Jersey had a légal claim independently of 
the particular circumstances to which we hâve alluded, and which are 
also referred to by him. On the other hand, while not expressly so 
stated, the fair inference is that he was availing liimself of a proceeding 
according to the principles governing a chancelier exercising a judicial 
discrétion. In view of the facts that in the cases of receiverships this 
discrétion has been so broadly exercised as indicated bv the décisions 
we hâve cited, that in exercising this discrétion the chancellor looks 
abeut for analogies in the way pointed eut in Dickinson v. Saunders, 
already cited, at page 20 of 129 Fed., 63 C, C. A. 666, and especially 
in view of the fundamental rule represented by the authorities that it 
is one of the underlying principles of equity that it will not accept bene- 
fîts without making compensation therefor, we are unable to perceive 
anything to come from the refusai to affirm the décision of the Cir- 
cuit Court except a resuit entirely inéquitable. 

It would prebably be a dangerous proposition to admit that the assets 
of an insolvent corporation in one jurisdiction may be swept away un- 
der a franchise tax like this in question hère to another jurisdiction, 
and thus the rights of creditors in the first jurisdiction perhaps fuUy 
defeated ; while it is an entirely différent proposition to hold that a re- 
ceiver must recognize a just quid pro que where, instead of relying on 
his own rights, he finds it useful or necessary, with a hope of securing 
large profits, to hold to the franchises to which a particular tax re- 
lates. Therefore, we hold that the allowances made by the Circuit 
Court must be sustained so far as they appertain to the taxes assessed 
for the years 1906 and 1907, but must be disallowed so far as they re- 
late to the tax assessed for 1908. 

The decree of the Circuit Court allowed interest. Prebably the mat- 
ter was not called to the court's attention. Nevertheless, the allowance 
is assigned as errer. The présent record shows that a particular sum 
was held by the receiver awaiting the resuit of this litigation. We 
think it is now settled that, under such circumstances, interest beyond 
what the receiver actually cellects is not allowable until from the time 
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when it is finally concluded that one party or the otiier îs at fault. 
Thomas v. Western Car Company, 149 U. S. 95, 116, 117, 13 Sup. Ct. 
824, 37 h. Ed. 663; Hutchinson v. Otis, 115 Fed. 937, 944, 53 C. C. 
A. 419, applied in Edwards v. Bay State Cas Company (C. C.) 177 
Fed. 573. 

I think the judg-ment should be : 

The decree of the Circuit Court is modified so far as to strike out 
the allowance of $8,272.80 for the year 1908, and also to strike out ail 
allowances of interest, and as so modified is affirmed ; and neither par- 
ty recovers costs of appeal. 

In view of the fact that this record is a full record, and to comply 
with the jpractice as I understand it, and thus to avoid unnecessary de- 
lays, I think the judgment, whichever way rendered, should be final. 
Moreover, I hâve not considered the question of awarding costs against 
the State of New Jersey. As this bill is in the nature of a bill by a 
trustée for instructions, it may be costs of both parties should be paid 
out of the fund. No costs were awarded in favor of New Jersey in 
the Circuit Court, and I am not prepared at présent to agrée to award- 
ing thém against a sovereign state of the Union. 

NOTE. — ^The following is the opinion of Coït, Circuit Judge, in the court 
below: 

COLT, Circuit Judge. TJpon the state of facts presented in tliis record I 
am of opinion that the recelver of the défendant corporation should be di- 
rected to pay the franchise taxes for the years 1900, 1907, and 1908, assesied 
by the state of New Jersey, out of the funds now in his hands. 

The conclusion I hâve reaehed is based upon the following propositions: 

1. Under the statutes of the state of New Jersey, the défendant cori^oration 
was subject to the paynient of an annual franchise tax of one-tenth of 1 per 
cent, on tlie amount of capital stock outstanding on the Ist of January pre- 
ceding the making of its returu to the State Board of Assessors, and such tax 
was made a preferred debt in case of insolvency. Laws of the State of New 
.Jersey Relating to Business CoriJorations, §§ 150, 153. 

2. The state of New Jersey had a right to flx the terms of the defendant's 
existence as a corporation, and to provide that for the continued existence of 
its franchise It should pay certain sums of money lixed by the amount of its 
yearly outstanding capital stock. This is substantially the language used by 
the Suprême Court concerning the New Jersey franchise tax in New Jersev v. 
Anderson, 203 U. S. 483, 493, 27 Sup. Ct. 137, 51 L. Ed. 284. See, also, Home 
Insurance Company v. New York State, 134 U. S. 594, 599, 600, 10 Sup. Ct. 
593, 33 L. Ed. 1025 ; Metropolitan Street Railway Company v. New York, 199 
U. S. 1, 8, 37, 25 Sup. Ct. 70.5, 50 L. Ed. 65. 

3. The défendant corporation was organized under the laws of New Jersey 
for the purpose of quarrying granité from quarries located in the town of Mii- 
ford and elsewhere in the state of Massachusetts. Its business office, plant, 
and the larger part of ail its property were in Milford. It never had any 
property or transacted any business within the state of New Jersey. 

4. Wlien the défendant corporation took its charter and franchise into the 
state of Massachusetts, ail persons who voUintarily contracted with it sub- 
jected themselves to the laws of the state of New Jersey affecting its iwwers 
and obligations, Canada Southern Railway Company v. Gebhard. 109 U. S. 
527, 537, 3 Sup. Ct. 363, 27 U Ed. 1020; Relfe v. Ruudle, 103 U. S. 222, 225, 
226, 26 Lv Ed. 337. 

5. By the decree of November 28, 1905, appointing the recelver, he was au- 
thorized, among other things, "to continue the opération of the quarries" and 
"to pay ail taxes, assessments, and liens at any time laid or assessed upon or 
in respect of the said quarries, or property, or business, and ail cxpenses 
proi^erly incurred by him in working the said quarries." 
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6. At the time of the appointment of the receiver the défendant corporation 
had certain valuable outstanding contracts for the furnishing of stone from Its 
quarries. ïhe receiver, the secured and unsecured creditors, and the stoelv- 
holders — in fact, ail parties in interest — were désirons of completing thèse con- 
tracts, and especially the so-called Pennsylvania Railroad Terminal contracts. 
The completion of thèse contracts required the contlnued opération of the 
quarries — in other words, the continued exercise of the franchise granted by 
the State of New Jersey. For want of sufBcient funds in his hands, the re- 
ceiver was unable to continue the opération of the quarrlas, and consequently, 
with the consent of the court and of ail parties in interest, the property in the 
hands of the receiver situated in the town of Milford was leased to a new cor- 
poration ealled the Milford Stone Company, under the indenture dated De- 
cember 21, 1SX)5, for the purpose of operating the quarries and completing 
thèse contracte. By this means the quarries were continued in opération until 
January, 1907, and the receiver and the creditors obtalued the profits deri\"ed 
from thèse contracts. 

7. In a case such as is hère prosented, where the receiver exercises the 
franchise of the corporation either directly or through a lessee, and with the 
consent and co-operation of the creditors, for the purpose of Increasing tlie 
assets of the estate, I thlnlj the franchise tax is properly chargeable as lu- 
cluded in the expenses of the administration of the estate wliile in the re- 
ceiver's hands. Tlie law is well settled in New Jersey tUat a franchise tax 
levied during the receivership of an insolvent corporation is entitled to préf- 
érence. The leading case on this subject is In re United States Car Company, 
CO N. J. Eq. 514, 43 Atl. 673. See, also, King v. American ]i:iectric Veliicle 
Company, 70 N. J. Eq. 508, 571, G2 Atl. 381; Chesapeake & 0!ùo Railway 
Company v. Atlantic Transportation Company, 02 N. J. E<i. 751. 48 Atl. 997 ; 
Duryea v. American Woodworking Machine Company (C. C.) 133 Fed. 329; 
Conklin v. United States Shipbuilding Company (C. C.) 148 Fed. 129. 

I shall, therefore. direct the receiver to pay thèse taxes ont of the fund in 
his hands. As this case was heard upon pétition, answers, and an agreed 
statement of facts, the parties hâve the right of appeal to the Circuit Court of 
Apî>eals. 

A decree may be entered in accordance with this opinion. 
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(Circuit Court of Appeals, Ninth Circuit. October 3, 1010.) 

No. 1,812. 

1. Pleading (§ 212*)— Demuiîree— Answek to Merits. 

A demurrer to a complaint for want of facts is waived by an an- 
swer to the merits. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 522 ; Dec. Dig. 
§ 212.*] 

2. Caiîriees (§ 69*) — CAiini.^GE of Fkeight — Spécial Contract— Bkeach— 

Complaint. 

PlaintifTs complaint alleged an agreement whereby défendant was to 
equip a side track to be laid to plaiutitf's orchard, and furnish suffl- 
cient refrigerator cars to handle plaintifï's apple crop estimated at about 
50 eare, at tiie rate of six or eight cars per week, as required by plaln- 
tiff, in considération of which plaintiEf agreed to ship ail his ajuiile crop 
over defendant's railroad. It also alleged that défendant failed and 
refused on demand to furnish cars in accordance with the contract, 
and that, by reason thereof, plaintifC was damaged, etc. Held, that 
the complaint alleged a contract mutual in its terms, and was not un- 
certain for failure to specify the time whon the cars were to be fur- 
nished, ît being presumed that the parties made their contract in view 

•For other cases see same toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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of the usual ciistom relative to the transaction with knowledge of the 
tlme when, in the ordlnary course, the crop would be moved. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 69.*] 
8. Appeai, and Error (§ 169*)— Questions not Baised at Triax— Review. 

A point asserted in support of an assignaient of error will not be- 
revlewed on appeai when It was not presented to the trial court 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dig. § 1018;. 
Dec. IMg. 5 169.*] 

i. Oabriers (I 13*) — Cars— Spécial Contract to Furnish— Validitt. 

A carrler's spécial contract to furnish a shipT>er a specified nnmher 
of cars at spécifie times and places Is not Invalid, as contrary to public 
pollcy and dlscriminatory. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. S 22; Dec. Dig. 
« 13.*] 

5. Carriers (§ 67*) — Contract to Furnish Cars— Breach— Défenses. 

\Miere a carrier contracted to furnish a specified number of cars to 
move plnintifTs apple crop at specified times and places, the carrier's 
inaWlity to furnish the cars contracted for owing to unusually heavy 
tratlie at the time the cars were deinanded constituted no défense to an 
action for plaintiff's damages for such failure. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 226; Dec. Dig. 
i 67.*] 

6. Co.NTRACTS (§ lOS*) — Validitt— Public Polict. 

A court should déclare a contract void as agalnst public policy only 
when the ca.se is clear and free from doubt. and the injury to the pub- 
lie is sul).stantial, and not theoretical or probleniatieal. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. | 498; Dec. 
Dig. i 108.»] 

In Error to the Circuit Court of the Utiîted States for the Southern 
Division of the Ea.stern District of Washington. 

Action by J. L,. Dumas against the Oregon Raiiroad & Navigation 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

For convenlenee the parties to this action will be depisnated as they are in 
the court tx'low and as in the hriefs of eounsel in this court. TUe p'aintiff in 
an action at law to recover damafres against the défendant alleired. in sul>- 
stauce, tliat tlie défendant owned and was in [xissession of a raiiroad line 
leadiiig past the plaintiff's farni in Colunibia eouiity, Wash. ; tiiat ou the 
plaintilfs farin was a growing crnn of apiiies, wbicli would l;e ready for ship- 
ment and niar!<et in the fail of 1907; tliat it «us Iniown to plaintiff aiui dé- 
fendant that to ship the crop to niarUet would reqnii'e about 50 refrigerator 
cars; tliat early in Seirtember. 19(t7. plaintif and défendant entored into a 
contract. whereby it was agreed that plaintifc wonld sbip ail of f--aid crop of 
apjiles over tiie defeiulant's raiiroad Hue, and wnnld cr.ide and prépare the 
ground for a side track frona the defendant's road. and liuild a warehouse to 
use in eonueetion therewith. and that the défendant would lay a side track 
and put In a switeh, and furnish at said point upon demaiid ail refrigerator 
cars re(]uired by the plaintiff to handle and sbip said apple crop ; that the 
défendant was Inforuied by the plaintiff prior to inaking said contract that 
the plaintiff had a contract for the sale and delivery of bis crop of apples, 
and that the ainount to be received by hiin was dépendent upon the delivery 
of said aiipl.es in aceordance therewith, and the défendant agreed to furnish 
such cars as plaintiff needed, not less than six, nor more than eight per week ; 
that. when said contract was made, it was known and understood between the 
parties that the crop was to be ahipped for the purpose of being sold accord- 
iUK to the plaintiff's contract with a purchaser; that the plaintiff complled 
with said contract upon his part, but that, when the crop was ready for ship- 

. — — . — — — — — * 

*For other cases see same toplc & § numbsb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



OEEGON E. & NAVIGATION CO. V. DUMAS. 783 

meut, tlie défendant failed and refused on demand to furnish cars in accord- 
ance with the contract, and the complalnt set forth the facts iipon which it 
was alleged tbat, by reason of said breach of the contract on the i>iirt of the 
défendant, the plaintiff's damages were S|!ll,128.20. The défendant answered, 
admitting that it constructed a spur track from its line of raiU'oad where the 
same passed through the plaintiff's farm, but denied ail the other substantial 
allégations of the complaint. For a sejiarate défense, It alleged that, after 
making a careful investigation of the amount of apples to be offered for ship- 
ment upon its line of railroad upon the basis of shipments of former years, it 
made adéquate provision for refrigerator cars to handle and aeconnnodate ail 
shipments of apples that could reasonably be anticipated during the season 
of 1007, and in the estimate took into considération the crop of apples re- 
ferred to by the plaintifî in bis complaint, but that during the fall of 1907 
an extraordiiiary and unusual demand for apples was made by dealers in 
eastern markets, and elsewhere ; that the apple erops in Oregon, Washington, 
and Idaho were mueh larger than was expected, or could reasonably hâve 
been anticipated, and far in excess of those of any préviens year ; that at the 
same time there was an extraordinary demand for refrigerator cars for fruit 
growers in California ; that the resuit was an extraordinary and abnonual 
condition in resfiect to the. apple crop in the states of Oregon, Washington, 
and Idaho, and the transportation thereof, and in the fall of 1007, refrigerator 
cars were demanded by shippers, including the plaintiff, for immédiate shij)- 
ment, and an unusual and unprecedented demand for such cars was made 
upon the défendant far in exeess of its available supply, and in exoess of the 
number that its oiiicers and agents could hâve reasonably anticipated would 
be required, and that the défendant exerted itself to its utmost to meet ail 
orders made upon it for cars, apportioning the same eqnitnbly and without 
discrimination or delay, and that the plaintiff at ail timcs reeeived his share 
and his fair proportion of ail the available refrigerator cars; that it was im- 
possible to furnish immediately and at ail times to plaintiff and otber shippers 
refrigerator cars for the movement of apnles to points in the eastern states 
as rapidly as required ; that the défendant lost control of the use of cars sent 
to eastern points, and was powerless to seoure the return of the same for- the 
further loading of the crop during the season. And the ansvi-er eharged 
against the plaintiff delay in preparing his crop for shipment promptly and 
early in the season as reojuested by the défendant. The plaintiff's reply de- 
nied the allégations of the defendart's défense. Upon thèse issues, the cause 
was tried before a jury, and a verdict was retumed In favor of the plaintiff 
for ,$6,750. 

W. W. Cotton, Arthur C. Spencer, Dunpliy, Evans & Garrecht, 
Ralph E. Moody, Lester S. Wilson, and E. M. Barnes, for plaintiff 
in error. 

Sharpstein & Sharpstein, W. H. Fouts, Winn & Burton, J. A. Hel- 
lenthal, A. P. Black, George Clark, and W. C. Sharpstein, for de- 
fendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
plaintiff in error contends that the complaint is fatally defective for 
failure to state a cause of action. A demurrer was interposed on this 
ground, but it was waived by an answer to the merits. In some re- 
spects the averments of the complaint are aided by the allégations of 
the answer. While the complaint is not as spécifie as the rules of 
good pleading require, it nevertheless contains ail the essentials of a 
cause of action. It allèges the agreement between the parties whereby 
the défendant was to equip a side track to be laid to the plaintiff's 
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orchard, and was to furnish sufficient refrigerator cars to handle the 
plaintiff's apple crop, estimated to be about 50 cars, to be furnished at 
the rate of 6 or 8 per week, as required by him. But it is said that the 
complaint is uncertain, in that it spécifies no time at which the cars 
were to be furnished, and defective, in that it allèges no promise of the 
plaintiff to ship bis crop by the defendant's road. It must be taken 
for granted, however, that the contracting parties made their agree- 
ment in view of the usual custom relative to such a transaction, and 
that they had knowledge of the time when in the ordinary course the 
crop would be nioved. Nor does the complaint fail to show that the 
contract was mutually binding. It allèges that it was mutually agreed 
that the plaintiff would ship ail his crop of apples over the defendant's 
road. 

At the close of the testimony, the défendant moved "that the court 
direct the jury to return a verdict in favor of the défendant," and 
error is assigned to the order of the court overruling the motion. It 
would be a sufficient answer to this assignment of error to point to 
the fact that the ground on which the motion was made does not ap- 
pear to bave been presented to the court below. But, assuming that 
tlie ground was that which is now urged in this court, namely, that the 
testimony was insufficient to show that there was a valid and enforce- 
able contract, we find no error in the déniai of the motion. There was 
évidence that the plaintiff's orchard was within reach of the Northern 
Pacific Railroad, as well as that of the défendant ; that he had entered 
into negotiations with the Northern Pacific Company for the construc- 
tion of a spur to handle his crop for the year 1907, when he was 
approached by agents of the défendant, with whom negotiations were 
had which culminated in the contract which is sued upon. There was 
évidence that the défendant refused to construct a side track for the 
use of plaintiff, except upon the express condition that ail of his apple 
crop be shipped over its road ; that said agents and the plaintiff made 
an estimate of the quantity of the crop, and the number of cars requi- 
site for the shipment of the same; and that the défendant definitely 
promised to furnish cars sufficient for the prompt handling of the 
entire crop. It was further shown that the plaintiff exhibited to said 
agents a written contract whereby he had sold his crop to an eastern 
purchaser. That contract was admitted in évidence, and it shows that 
the shipments were to begin between September lOth and 15th, and to 
end about November 20th, and there was testimony in the record to 
show that those dates were agreed upon between the parties to the 
action. There was further évidence to show the failure and refusai 
of the défendant to furnish cars as agreed upon, and the conséquent 
damages to the plaintiff. 

Error is assigned to the exclusion of évidence offered by the défend- 
ant to sustain its défense that it made careful investigation of the apple 
crop likely to be offered for shipment in the year 1907, and made adé- 
quate provision for what could reasonably be expected, that the crop 
was an extraordinary one, far in excess of any previous year, that there 
was an extraordinary demand for refrigerator cars in California, and 
that the plaintiff received his share or fair proportion of available 
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refrigerator cars ; and the défendant argues that to hâve ftirnished him 
ail the cars contracted for would hâve been to discriminate unfairly in 
his favor, and that, therefore, the contract was void and unenforceable 
as illégal and against public policy. There was no issue made in the 
court below directly raising the question of the validity of the contract 
on the ground that it was affected by any principle of public policy. It 
is true that a discriminatory contract betvveen a quasi public corpora- 
tion, such as a railroad company, and its patrons, is held to be void be- 
cause of the resulting unreasonable advantage to one over another, 
whereas, in fact, ail hâve a moral and légal right to equality of treat- 
ment. But it is nevertheless well settled that a carrier may bind itself 
by contract to furnish a shipper a spécifie number of cars at spécifie 
times and places, and that damages may be recovered by the shipper for 
the carrier's failure or delay to carry out the contract (6 Cyc. 42!) ; Bax- 
ley V. Tallassee & Montgomery R. R. Co., 128 Ala. 183, 29 South. 4-51 ; 
International G. N. R. Co. v. Young [Tex. Civ. App.] 28 S. W. 819; 
Nichols V. Oregon Short Une R. Co., 24 Utah, 83, (J(j Pac. 768, 91 Am. 
St. Rep. 778; Outland v. Sea Board Air Une Ry. Co., 134 N. C. 
350, 4G S. E. 73.5; Chattanooga Southern R. Co. v. Thompson, 133 
Ga. 127, 65 S. E. 285 ; Midland Valley R. Co. v. Hoffman Coal Co., 
91 Ark. 180, 120 S. W. 380; Mathis v. Southern Railway Co., 65 S. 
C. 271, 43 S. E. 684, 61 U R. A. 824; Clark v. Ulster & Delaware 
R. R. Ce, 189 N. Y. 93, 81 N. E. 766, 13 L. R. A. [N. S.] 164, 121 
Am. St. Rep. 848), and inability of the carrier to furnish the cars con- 
tracted for, ovving to unusually heavy traffic at the time, is no défense 
to an action for damages for such failure (Harrison v. Missouri Pacific 
Railway Ce, 74 Mo. 364, 41 Am. Rep. 318 : Deming v. Railroad Com- 
pany, 48 N. H. 455, 2 Am. Rep. 267 ; Gulf , C. & S. F. Ry. Co. v. 
Hume, 87 Tex. 211, 27 S. W. 110). The défendant cites cases in sup- 
port of the proposition that unusual press of business, which could not 
reasonably Se anticipated, and the lack of proper facilities, may furnish 
an excuse, like any other cause not due to the carrier's fault, for fail- 
ure to transport goods. But they are ail cases in which the right of the 
shipper to the facilities for transportation depended upon the common- 
law obligation of the carrier to furnish cars on demand and to carry 
goods when ofifered. In none of them was the right of the shipper dé- 
pendent on an express contract, as in the case at bar. Hère was a 
contract made in the very month in which shipments were to com- 
mence, at a time when the défendant had ail the means for ascertaining 
the extent of the crop, which it could acquire at any time. It knew, 
of course, the extent of its own resources available for carrying out 
the contract. It solicited the contract, and it interfered with the plain- 
tifï's préparations to ship his crop by another road. It made it a con- 
dition of the contract that he should ship his entire crop by its road, 
and construct no spur to the competing road, thereby shutting ofif his 
access to the latter. In the terms of the contract as made, there was 
nothing illégal, and nothing to contravene public policy. The défend- 
ant cites cases which hold that a contract, whereby discriminatory rates 
are afïorded a shipper, is illégal and void. But the principle upon 
which those cases dépend is not applicable hère. There was nothing 
181 F.— 50 
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discriminatory in the contract as made. There was nothing in its 
ternis to show that the plaintiff was to receive more than his propor- 
tionate share of cars, or that others would be injured thereby. A 
court should déclare a contract void as against public policy only when 
the case is clear and free from doubt, and the injury to the public is 
substantial and not theoretical or problematical. Especially is this so 
when the question of the application of a rule of public policy is raised 
for the first time in an appellate court. What we hâve to décide hère 
is whether the court below erred in the décision of any question which 
was presented before it, to which exception was taken and error 
assigned. The évidence so offered and excluded would hâve presented 
no ground for relieving the défendant from its obligation upon its 
contract. 

The judgment is affirmed. 



UIPINSICY V. HINCIIMAN et al. 

(Circuit Court of Appeals, Ninth Circuit. Oetober 3, 1910.) 

No. 1,782. 

1. Municipal Coepohations (§ 999*) — Cloud on Title— Suit fos Benefit of 

ÏOWN. 

A suit cannot be malntalned by cltizens of an unlncorporated town to 
relieve It of an alleged cloud cast on the title to lots and blocks by a con- 
flletlng homestead claim and surveys, shice the town eould make no 
claim of title to any of the lots and blocks, but the case would necessarlly 
rest on the claim and title of the indlvlduals, and not of the town. 

[Ed. Note. — For other cases, see Municipal Coriwratlons, Cent Dig. § 
2149; Bec. Dig. § 9S9.*] 

2. QuiETiNG Title (§ 30*) — Joinder of Parties. 

Wliere separate claimants of lots and blocks under an alleged unln- 
corporated town site held under various claims of title, possession, etc., 
some of them clainiing under the town site, others disregarding the town 
site, and some having only the mère shade of possessory rlght, they could 
not join In a single suit to remove an alleged cloud on the title to the 
land within the town site, consisting of a contlicting homestead eutry sur- 
vey, on the theory that such joinder would prevent a multlplicity of 
suits. 

[Ed. Note. — For other cases, see Quieting Title, Cent. Dig. § 64; Dec. 
Dig. § 30.*] 

3. Quieting Title (§ 10*) — Removal or Cloud— liiouT of Plaintiff. 

In a suit to quiet title or to remove a cloud, plaintiff must succeed on 
the .strength of his own title, and not on the weakuess of that of his 
adversary. 

[Ed. Note. — For other cases, see Quieting Title, Cent. Dig. §§ 36-42; 
Dec. Dig. § 10.*] 

4. Quieting Title (§ 10*) — Removal of Cloud— Eight of Plaintiff. 

One in possession of land merely, without légal or équitable title, can- 
not maintaln a suit to quiet title or to remove a cloud therefrom. 

[Ed. Note. — For other cases, see Quieting Title, Cent. Dig. §,38; Dec. 
Dig. § 10.*] 

5. Public Lands (§ 39*) — Town Sites— Possession. 

The right of locators within an alleged town site, not shown to hâve 
been entered for tliat purpose, is at most a mère possessory rlght, with 



•For other cases see same topio & § numbbh In Dec. & Am. Dig>. 1807 to date, & Rep'r Indexe» 
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the privilège of regularly entering the town site in the future, if the 
cltizens so désire, and is Insuffieient on wlilcli to base a suit to remove a 
cloud on title. 

[Ed. Note. — For other cases, see Publie Lands, Cent. Dig. § 99; Dec. 
Dig. § 39.*] 

6. Public Lands (§ 103*) — Claims— Land I>EPABTMEîfT Proceedings. 

Where defendant's elaim of homestead within the boundaries of an 
alleged towu site was pendlng before the fédéral land department, a 
fédéral court would not, in gênerai, détermine the validity of such claim 
In advance of the land department's décision. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 307; Dec. 
Dig. § 103.*] 

Appeal from the District Court of the United States for Division 
No. 1 of the District of Alaska. 

Suit by G. W. Hinchman and others against Solomon Ripinsky. 
Decree for complainants, and défendant appeals. Reversed and re- 
manded, with directions. 

This is a suit to remove cloud from tltle. The bill of complaint sets forth. 
In effect, that plaintiffs are résidents and occupants of property in the town 
of Haines, In the district of Alaska, being lands embraced in United Statei? 
survey No. 573 ; that ail of sald lands embraced in said survey No. 573, ever 
since December, 1897, hâve been, and now are, in the actual possession and 
occupation in good faith, of the plaintifïs, and constitute the principal 
business section of the town of Haines; that plaintifCs are now occupying 
in good faith, and hâve so occupied since the said month of December, 1897. 
for business and residential purixtses. Annexed to the complaint and made 
a part thereof Is a plat of what purports to be the portion of the town site 
of Haines included within the exterlor boundaries of survey No. 573, and 
in connection therewith it is alleged that certain streets and avenues shown 
on the map are publie highways and thorougbfares, and are used in comnion 
by ail the résidents of the town, and that the remainder of the ground so 
set forth on the map, and by metes and bounds, and by the numbered parcels, 
Is claimed and occupied in severalty by the various plaiiitiffs, respectlvely, 
setting out each partlcular pareel which each plaintlff claims to possess and 
occupy. In this connection it should be noted tbat some of the parcels shown 
on the plat, which appears to be in confllct with survey No. 573, do not seem 
to be claimed by any of the plaintifïs, or by any other persons. It Is further 
alleged that the défendant, Solomon Riinnsky, claims an interest or estate, 
adverse to thèse plaiutift's, in and to said lands embraced In .survey No. 573, 
but that défendant has never occupied any of sald lands within the survey, 
except two small parcels, one, 25x50 feet, which be acquired by purchase 
from one H. Fay, and another, 100x150 feet, which he occupies as a résidence, 
and that he has no right, title, or interest in or to any of the remaining por- 
tion of said tract. A decree is sought: First, that plaintlff s are the owners 
and in possession of, and entitled to the possession of, ail the lands described 
in the complaint except the two parcels conceded to the défendant; secoiid, 
that défendant has no right, title, or interest in or to any of the premises 
described in the complaint, except the two parcels alluded to; and, thirrt, 
that plaintifïs bave and recover of and from défendant their costs and dis- 
bursements, and for such other and further relief as may seem meet in equity. 

The défendant answers by a gênerai déniai, and sets up afiirmatively that 
for a long time prier to August 1, 1897, bis grantors were the owners and 
In possession of ail the land embraced by survey No. 573, and entitled to 
possession by virtue of prier claim, occupancy, and improvement tliereof ; 
that prier to said date defendant's grantors conveyed to him ail their right, 
title, and interest in and to said premises, and défendant entered Into posses- 
sion and occuimncy; that thereafter défendant remained in actual, open, 
noterions, and exclusive possession and occupancy thereof as a home, until 

•For other cases see same topio & i numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ousted by plaintiffs, by reason whereof defeuilaut was the owuer against ail 
I)ersons except the United. States, and becanie and was entitled to the same 
as a homestead, and to enter the same nuder the aets of Congress extending 
the homestead laws to Alaska ; that on or about August 1, 1897, the plain- 
tiffs uniawtully, and without right, entered upon the lands described in the 
complaiut, aud ousted this défendant therefrom ; and prays that the com- 
plaint of plaintlfïs be dismissed. 

A deniurrer was interposed to the complaint. on the gronnd that several 
causes of action were improperly united. This was overruled, and after 
replicatîon the cause went to trial upon the merits, resulting favorably to 
plaintlifs. It was decreed that plaintiffs were the owuers of, and entitled 
to the possession of, ail the lands embraced in survey No. 573, situated In 
Haines, Alaska, except two small tracts, one, 25x50 feet, known and described 
as lot 5, block 1, in said town of Haines, and another, 100x150 foet, in the 
extrême easterly end of said tract of land embraced in survey No. 573 ; and 
it was further decreed that défendant bas no right, title, interest, or posses- 
sion in or to auy of the reniaiuder of the land embraced in said survey 
No. 573. The défendant appeals. 

Maloney & Cobb and R. W. Jennings, for appellant. 
Shackleford & Lyons, Alfred Stitro, and H. D. Pillsbury, for ap- 
pellees. 

Before GILBERT and ROSS, Circuit Jtidges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
The testimony is voluminous, and, while it has received our careful 
attention, only meager référence need be made to it, in the view we 
take of the controversy. ■ There was introduced in évidence by the 
plaintiffs a plat of the town of Haines, which purports to hâve been 
compiled from the original town plat and actual surveys. The original 
survey of the town was made by one Walter Fogelstrom, and filed for 
record January 29, 1898. Fogelstrom acted in behalf and at the re- 
quest of citizens of the place at the time. This town plat covers by 
its blocks 1, 2, 3, 4, 5, and 6, and streets and alleys, the larger part of 
the area of survey No. 673, which marks the boundaries of a home- 
stead claimed by the défendant, Solomon Ripinsky ; but there is a 
parcel of 270 to 280 feet in length and about 150 feet in width at the 
extrême east end, and another of about 150 feet in length at the west 
end, of the survey, that it does not include. The parcel at the east end 
net so covered by the town-site survey is designated on a plat, de- 
signed to show the conflict in survey between the town plat and sur- 
vey No. 573, which was introduced in évidence by the plaintiffs, and 
marked "Plaintiffs' Exhibit No. 1," as "Ripinsky Homestead." It wiU 
be convenient hereafter to refer to this plat as "Plaintiffs' Exhibit 
No. 1." 

The évidence of plaintiffs tends to show, so far as it is necessary 
to allude to it, that Harry Fay and five or six others went to Haines 
some time in December, 1897, and that they located upon certain lots 
or parcels of land within the hmits of the town site of Plaines as sub- 
sequently surveyed ; that still others made like locations later, extend- 
ing down to the time of the institution of this suit, and even there- 
af ter ; that some of thèse locators went into possession and made im- 
provements, and in a few instances they hâve continued to live upon 
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such premîses to the présent time, utilizing the same for business or 
dwelling purposes. In many cases the possession has passed to others, 
either through mère delivery, or by bill of sale or deed, and the suc- 
cessors, eitlier immédiate or remote, now occupy the premises. In 
other cases, parties are in occupancy wliere no previous location has 
been made, perhaps claiming by right of mère possession, or under 
some bill of sale or deed from some alleged prior occupant. In still 
others, locations hâve been made for the purposes of trade and manu- 
facture, the location notices asserting that the land specified "contains 
neither coal nor the precious metals, nor any town site, nor any land 
to which the natives of Alaska hâve prior rights." 

There are 34 parties plaintiff to the suit, and to illustrate the stylfc 
of holdings relied upon as a basis for the cause of suit it will be in- 
structive to trace the titles of some of the plaintiffs, which are ex- 
hibited by the proofs and the record. In order to prevent confusion, 
the lots as numbered on the Fogelstrom plat begin on the east side and 
run west, for the south tier of each block from 1 to 6, and for the 
north tier from 7 to 12. The map to which référence is had hère is 
one compiled by Elias Ruud. It is offer.ed in évidence as "Plaintiiïs' 
Exhibit No. 2," and may be termed the "Fogelstrom Map." The lots 
as shown on Plaintiiïs' Exhibit No. 1, for the south tier in gênerai 
are numbered from east to west, running from 1 to 6, and for the 
north tier from west to east, running from 7 to 12. The exceptions 
to this numbering are blocks 1 and 2. As to block 1, the south tier 
is numbered irregularly, beginning at the east and running from 1 to 
11, and the north tier regularly, beginning at the west and running 
from 13 to 17. As to block 2, the south tier again is numbered irregu- 
larly from east to west, the numbers running from 1 to 8, and the 
north tier regularly from west to east, running from 9 to 14. The lo- 
cations and transfers presumably are according to the Fogelstrom or 
Ruud map or plat, Plaintiffs' Exhibit No. 2. 

H. Fay is a party plaintiff. Fie claims parcel 4, block 1, of the town 
of Haines. This includes portions of lots 3 and 4 as designated on 
the Fogelstrom map. A location notice is offered, Harry Fav as lo- 
cator, whereby he located and claimed for résidence and business pur- 
poses lots 3 and 4, situated in the town of Haines, as shown on the sur- 
vey and plat of said town, made by Walter Fogelstrom, civil engineer. 
This notice bears date December 14, 1897. There is manifestly some 
mistake as to the date, for the Fogelstrom plat was concededly not 
made until a later date, and a location could not then bave been made 
as shown on the survey and plat, because it was not then in existence. 
But, bethat as it may, Fay testifies that he has been the owner and in 
possession of lot 4, block 1, ever since, occupying for business and 
dwelling purposes. This alludes to lot 4, Exhibit 1. In dérogation of 
bis title, however, a deed is in évidence showing that Fay and wife 
conveyed the east half of lot 4, Fogelstrom map, to James Fay, Octo- 
ber 3, 1903. Thus stands Harrj' Fay's title and right to possession. 

G. W. Hinchman, also a party plaintiff, claims to be the owner and 
in possession of lots 7 and 8, block 3, Exhibit 1, which correspond with 
lots 11 and 12, Fogelstrom plat. Hinchman testifies that lots 7 and 8 
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are his lots; tliat he has occupied them since the fall of 1903; that 
he boug-ht lot 8 from M. W. Lane, and the other from Bjomstad; and 
then describes the improvements. The record shows deed from M. 
W. Lane to George W. Hinchman to lot 11, Fogelstrom map, of date 
October 8, 1903, and deed from M. W. Lane to Cari Bjornstad to lot 
12, of date July 5, 1907. It does not appear that any location was ever 
made of thèse lots by any one. 

Thomas Vogel claims lot 1, block 2, Exhibit 1, which corresponds in 
a measure with lots 1 and 2, Fogelstrom map. He testifies, under the 
name of Tim Vogel, that he is the owner of part of lot 1 and 45 f eet 
of lot 2. He says he did not locate, but bought from E. L. Wilson. 
The record shows that location was made of lot 1 by E>aniel Morris, 
January 26, 1898, and of lot 2 by A. Blonde, February 12, 1898. 
There are no conveyances from either Morris or Blonde. Vogel con- 
veyed to W. H. Spencer, March 13, 1903, a parcel lying in the north- 
east corner of lot 1, being' 50 feet east and west by 20 feet north and 
south. Spencer and wife conveyed to Tom Valeur, of date July 19, 
1904, a parcel 40 feet in width off the ncrth end of lots 1 and 2. There 
are no conveyances other thari thèse. 

S. J. Weitzman claims lot 3, block 1, and R. L. Weitzman, his wife, 
lots 12 and 13 of the same block, according to Exhibit 1. Thèse lots 
cover parts of 3 and 4 and 11 and 12, Fogelstrom map. Weitzman 
testifies that he located lot 3, and that his wife bought 12 and 13 from 
Cronen, the original locator. The record shows Harry Fay located 
lots 3 and 4, Fogelstrom map, December 14, 1897, and that Harry Fay 
and wife deeded to James Fay lot 3 and the east half of lot 4 October 
2, 1903. As to lots 13 and 13, or 11 and 12 Fogelstrom map, the rec- 
ord shows no location whatever. E. B. Cronen conveyed thèse lots, 
July 6, 1901, to R. L. Weitzman, and on October 30, 1902, R. L. 
Weitzman and husband conveyed 25 feet off the south end to D. But- 
terick. 

W. W. Warne sues for lots 7, 8, 9, 10, and 11, of block 2, Plain- 
tiffs' Exhibit 1. Thèse correspond with 5, 6, 10, 11, and 12, Fogel- 
strom map. As to thèse lots W. B. Stout testifies that he thinks Rev. 
Mr. Warne claims them, that Warne is now in North Dakota some- 
where, and that he placed some foundations for buildings on the lots 
and built a good fence around them several years ago. The record 
shows that lots 10, 11, and 12 were located by Adèle Bigford Decem- 
ber 14, 1898, and that lot 10 was again located September G, 1906, by 
Cortes Ford, lot 11 on the same date by Frank Bruskers, and lot 12 
by T. Wilder Ford. As it pertains to lots 5 and 6, Fogelstrom plat, 
there has been neither location nor deed of any sort. 

Kate Kabler claims to be the owner of lot 1, block 4. As to this 
parcel the two maps correspond. It is shown that Mrs. Kabler is not 
in Haines, and that the lot is unoccupied ; that it has a house upon 
it, but no other improvements. The record shows that W. W. Warne 
located it December 15, 1897, for trade and manufacturing purposes, 
and that E. Sanderson again located the same lot, under the alleged 
townsite, Jajiuary 31, 1898. 

Thèse instances well illustrate the record testimony respecting the 
title to the property concerned. In other cases, the alleged owners do 
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not appear to testify to their claims and ownership; but witnesses 
were called and asked, in a gênerai way, who vvere the owners of such 
and such lots, with the answers that the several claimants were such 
owners. Beyond this, Plaintiffs' Exhibit 1 further shows that a num- 
ber of the lots of the town of Haines, Ivinf,»- in conflict with survey No. 
573, are wholly vacant and unoccupied, and in actual fact no one is 
in possession or claiming any interest therein. So it thus appears that 
there are ail shades of claiin of title and possession, as it respects the 
lots of the town lying in conflict with survey No. 5?3, from that of 
the claimant who located his lot and lias continued in unbroken pos- 
session to the présent time to that of hini who has the merest shadow 
of possession, as well as vacant lots without a prêteuse of claim of 
title, occupation, or possession. 

On the other hand, Ripinsky claims to hâve obtained possession and 
title to his claim from one Sarah Dickinson and Billy Dickinson, her 
son, who were the wife and son of George Dickinson, under deeds 
dated December 2 and December 21, 1897, respectively, which were 
intended to convey 16 acres of land adjoining the Presbyterian Mis- 
sion on the north, less 1 acre that had been sold to Dalton ; the de- 
scription being very indefinite. However, Ripinsky further claims 
that, immediately after the receipt of such deeds, he went into pos- 
session of the wdiole of such tract of 16 acres, less 1, and fenced the 
same by means of posts and wires, and was in the sole possession 
thereof , claiming the whole, before any person located thereon, either 
as a town-site locator or for trade and manufacturing purposes. Ri- 
pinsky further asserts that he continued in such exclusive possession, 
save that a number of persons unlawfully invaded his holding, until 
June 23, 1903, when he filed a notice of location of homestead, claim- 
ing the land as a homestead. More than two years later, namely, on 
or about December 18, 1905, he filed an amended notice, by which he 
claimed actual personal and continuons occupation of the land de- 
scribed, and settlement thereon, since December, 1897, and the exclu- 
sive légal right to and ownership of the tract through mesne convey- 
ances and transfers thereof from the original claimants, who settled 
upon and exclusively occupied the same according to law from the 
year 1878 to date of transfer to claimant. The survey denominated 
■'Survey No. 573" was made March 23, 1905, being previous to the 
filing of this amended notice. It seems that Ripinsky has applied to 
the land department for a patent according to the survey, and the mat- 
ter is still pending in that department. 

This statement sufficiently shows the relative claims of the dispu- 
tants, so that the légal questions involved may be intelligently resolved 
and determined. Counsel for Ripinsky insist upon two pronositions, 
which it is claimed are fatal to the maintenance of plaintiffs' suit: 
First, that there is a misjoinder of causes of suit; and, second, that 
plaintiffs are without sufficient title upon which to base a suit for re- 
moval of cloud. 

The first question was raised by demurrer, and is now hère insisted 
upon. As to this the plaintiffs contend that the présent "is not a suit 
to establish the title of the appellees as against ail the world; it is an 
action brought by thera as owners of property in the town of Haines, 
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an unincorporated town (but surveyed and a plat thereof recoixled in 
January, 1898), to remove from ail of the property embraced within 
the limits of the town, as platted, the cloud cast upon its title by ap- 
pellant's homestead claim (survey No. 573)." And thus it is argued 
that this is in reality a suit on the part of the citizens of the town to 
relieve the town of the alleged cloud cast upon the title to the lots and 
blocks with which survey No. 573 is in conflict; that, while it was not 
brought in behalf of the plaintiffs and ail other persons similarly sit- 
uated, it should hâve been so instituted, and ought now to be so treat- 
ed ; and that the appropriate relief is a decree reraoving the cloud in 
toto as it afifects the town in any of its scope. 

The answer to this contention is that the suit was not so instituted. 
But, if it had been, the case would be no différent, as the basis thereof 
must needs be the claim and title of the individuals, not of the town. 
Indeed, the town can make no claim of title to any of the lots and 
blocks within its borders, especially an unincorporated town, which 
practically has no borders. The rule that a court of equity will inter- 
pose its jurisdiction to avoid a multiplicity of suits, "where a number 
of persons bave separate and individual claims and rights of action 
against the same party. A., but ail arise from some common causé, are 
governed by the same légal rule, and involve similar facts, and the 
whole matter might be settled in a single suit brought by ail thèse 
persons uniting as coplaintiffs, or one of the persons suing on behalf 
of the others, or even by one person suing for himself alone" (1 Pom. 
Eq. J'ur. § 245), is sought to be invoked ; but we do not deem it ap- 
plicable, for the reason that the plaintifïs' claims do not ail arise from 
the same common cause, neither are they governed by the same légal 
rule, nor do they involve similar facts. One of the plaintiffs, possibly 
two or three, is claiming as an original locator within the alleged 
town site, having continued in unbroken possession to the présent time, 
and being now in possession. Others show title simply by exhibiting 
a deed or deeds from some one else, without even depending upon any 
location under the townsite, or tracing their holdings or possession 
thereto. Others show mère possession, without else, and yet others 
show location for trade and manufacturing purposes, discarding the 
townsite, with an attempt to trace title and possession to such loca- 
tion. It is thus very apparent that the titles of the several plaintifïs, 
being held in severalty, are not of the same or similar kind or descrip- 
tion, and the rule specifled does not meet the case. 

In the case of Osborne et al. v. Wisconsin Cent. R. Co. (C. C.) 43 
Fed. 824, v^hich is cited by plaintifïs, there was a single question pre- 
sented, namely, whether the lands held by the plaintiffs were granted 
by a certain act of Cohgress for the benefit of the railroad, or reserved 
to the United States and thus excluded from the grant. It was said 
that there was a common source of title among the complainants, 
namely, the action of the land department in opening up the lands for 
entry; ail of the complainants being supposedly entrymen in pursu- 
ance of law. In other words, there was there uniformity of title 
among the complainants. Not so hère, for there is the claim as locat- 
ors under a town site, the claim of locators discarding the town site, the 
claim as holders under prior deed without tracing title to any location. 
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and claim by the merest shade of possession only, among wliich there 
is such manifest lack of uniformity of title as to put the plaintiffs be- 
yond the scope of the riile. Instead of there being a single question, 
dépendent upon a lavv of Congress, there arise hère as many différent 
questions of fact as there are claimants suing, and the defendant's ti- 
tle dépends as well upon the question whether his entry was prior to 
tliose of the plaintiffs as upon the regularity thereof: Thus are pré- 
sentée several questions, of both fact and law, for détermination. 

Nor is the case of Prentice v. Duluth Storage & Forwarding Co., 58 
Fed. 437, 7 C. C. A. 293, which on principle is like the Osborne Case, 
in point. There the court says, at page 441 of 58 Fed., at page 896 
of 7C. C. A.: 

"The law and the facts which détermine the validity of tlie title of one such 
owner also détermine rhe validity of the title of e^-ery such owiier." 

And the court continues that : 

"While they are owiieris in severalty. they are wnited In intorest In tho 
sole question at Issne in such a case, the validity of the title o£ their common 
grautor." 

The titles hère dépend, on the one hand, upon the act of Congress 
relative to town .sites, as applied to Alaska, and the purchase of land 
for trade and manufacture, and, on the other, upon the homestead 
act, also as applied in Alaska, as well as upon a great diversity of 
facts peculiar to each particular claimant. The case at bar is rather to 
be controUed by the principle applied in the case of Utterback v. Meek- 
er, 16 Wash. 185, 47 Pac. 428. Manifestly, the attempt hère, as there, 
is to unité in one action several distinct and separate causes existing 
in favor of distinct parties, whose interests are several, and none of 
whom has any interest in the causes of the others. Their positions may 
be similar, arising from the fact that each has an alleged right of ac- 
tion against the same person for causes of some resemblance upon the 
facts ; but this is not sufïîcient. See authorities cited in the above 
case. There is, to our minds, an improper joinder of causes of suit 
in the case at bar. 

The second question is whether plaintiffs are possessed of title suf- 
ficient upon which to base their action. The gênerai rule, in a suit 
to quiet title or to remove a cloud, as well as in ejectment, is that the 
plaintiff must succeed upon the strength of his own title, and not on 
the weakness of that of his adversary. The very idea of removing a 
cloud from title présupposes that the plaintiff" has a title of some order 
to défend or to relieve of an alleged or threatened incumbrance or 
cloud. One in possession merely, without légal or équitable title, can- 
not maintain a suit to quiet title or to remove a cloud therefrom. 32 
Cyc. 1329, 1330. And thus it was held by the Suprême Court, in Stark 
V. Starr, 6 Wall. 402, 18 L. Ed. 925, that mère naked possession is in- 
suiificient upon which to require an exhibition of the estate of the ad- 
verse claimant, and this under a statute of Oregon providing that "any 
person in possession, by himself or his tenant, may maintain" the suit. 
The court there says : 

"His possession nuist be aecompanied with a claim of right, that is, must 
be founded upon title, légal or équitable, and such claim or title must be 
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exhiblted by the proofs, and, perhaps, in the pleadings also, before the ad- 
verse claimant can be reqnlred to produce the évidence upon whieh he rests 
lils clalm of an adverse estate or interest." 

Under the statute of Alaska, which goes somewhat further than the 
Oregon statute, it was held by this court that a vaUd location of a min- 
ing claim, accompanied by possession, was title sufficient upon which 
to base a suit. Fulkerson v. Chisna Min. & Imp. Co., 122 Fed. 782, 
58 C. C. A. 582. And such is undoubtedly the rule as applied in min- 
ing claims. That case does not go to the extent, however, that mère 
possession, unaccompanied by a claim of right under some law or au- 
thority, is sufficient within itself. 

From the facts as portrayed by the testimony, it appears that some 
of thèse complainants hâve no shadow of claim of title, except mère 
possession. They hâve no location under the alleged town site of 
Haines, no deed from previous holders, if this were sufïicient, and no 
prêteuse that they are claiming under authority of Congress. It is 
not even shown that a site has ever been entered for townsite purposes 
in pursuance of the laws of Congress as extended to Alaska. Section 
11, Act March 3, 1891, c. 561, 26 Stat. 1099 (U. S. Comp. St. 1901, p. 
1467); 1 Fed. St. Ann. 53. And the extent of the right acquired in 
alleged pursuance of the town-site statute is that of mère possession 
only, with the privilège, perhaps, of regularly entering a town site in 
the future, if the citizens so désire, when their rights will dépend upon 
prior possession. It does not seem to us that such possession exhibits 
a sufficient équitable title upon which to base a suit to remove a cloud, 
and we so hold. 

Further than this, the defendant's claim for homestead is now pend- 
ing in the land department, and a judgment of this court upon the va- 
lidity of such claim would be anticiptaing the action of the department, 
which, as a gênerai rule, ought not to be donc. 

It may be remarked, further, that it appears from the prayer of the 
plaintiffs and the decree of the court that the scope and purpose of 
the suit was to détermine the extent of the defendant's claim and right, 
even beyond any effect it might hâve in clouding the plaintiffs' titles. 
Thus it appears, by plaintiffs' own showing, and especially by Exhibit 
1, which they produced, that Ripinsky's claim extends to the east of 
the alleged town plat, ranging from 270 to 283 feet, with a width of 
about 150 feet, and to the west of such plat some 150 feet for the full 
width of the claim ; and yet the decree déclares plaintiffs are the own- 
ers and entitled to the possession of ail lands covered by said claim, 
except a parcel at the extrême easterly end thereof, 100 by 150 feet in 
extent, and another parcel within the alleged town site, 25x50 feet in 
area. This would work a patent injustice to the défendant. But, waiv- 
ing this, as it could be remedied by a modification of the decree be- 
low, the plaintiffs are not entitled to the relief demanded, because of 
a misjoinder of causes of action and the want of sufficient title upon 
which to base the action. 

The cause, therefore, will be reversed and remanded to the trial 
court, with directions to dismiss the same. 
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CHILDS et al. y. FERGUSON. 
(Circuit Court of Appeals, Eighth Circuit September 19, 1910.) 

No. 3,323. 

(Syllahus by Vie Court.) 

1. Courts (§ 30.3*) — Fedeeai. Coubts— Laws of State Against Pbactice oï 

National Courts. 

Where the constitiitional laws of a state which govern the descent, 
aliénation, and trarsfer of real property and constitute rules of property 
confliet with tlie prac-tice of the national courts in equity, the foruier 
pre^'ail ; aud where there is no confliet. both are enforced. 

[Ed. Note. — For other cases, see Courts, Cent Dig. §S 939-949; Dec. 
Dig. § 3G3.*] . 

2. Courts (§ 332*) — Fédéral Practice— F.nglish Chancert Practice. 

The practice of the fédéral courts in equity regarding abateniput and 
revlval is regnlated by the practice of the High Court of Chancery lu 
England In 1842, when rule 90 lu equity was adopted. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 332.*] 

3. Courts (§ 343*)— Fédéral Courts— Death of Défendant Attee Submis- 

sion AND Bbfore Decef.e — Revival. 

It was the gênerai rule under the Engllsh chancery practice In 1843, 
as it is now lu the fédéral courts in equity, that the death of a sole de- 
fendant, which had the effect to transfer his interest to others. abated 
the suit. In the absence of a revlval, aud rendered void ail subséquent 
proceedings to affect that interest. 

An exception to that rule was, as it Is in the fédéra! courts In equity 
etill, that when the suit had been flnally heard and submitted the sub- 
séquent death of the défendant wrought no abateuient, but the court had 
plenary jurisdictlon to décide the issues aud enter a valid decree wlthout 
a revlval. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 915; Dec. Dig. | 
343.*] 

4. Mobtgages (5 520*) — Foreclosure Decbee and Sale Without Revivais- 

Collatéral Attack ih Nebraska. 

It was the settled law of Nebraska, when certain njortgages were 
marte, that an order of sale, a sale, and a confirmation of the sale, made 
after the death of the r>arty to a suit in ennity subséquent to the decree, 
were impervious to collatéral attack. After the final hcarlng, décision, 
and order for decree of foreclosure of mortgages, the sole défendant died, 
and a decree, sale, and conflrmation were uiade without revlval. An ap- 
plication for a writ of assistance against the hoirs of the défendant In 
possession was made. 

Held, the law of Nebraska became a part of the contract of the parties 
to the mortgages. ïhe decree, sale, and conflrmatloa were not open to 
collatéral attack, and the writ was rightly issued. 

[Ed. Note. — For other cases, see Mortgages, Dec. IMg. § 526.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

Bill by Smith F. Ferguson, exécuter of Everard D. Ferguson, de- 
ceased, against Susan I. Childs and Harriet M. Childs. Decree for 
complainant, and défendants appeal. Affirmed. 

*For other cases see same toplc à § numbbs lu Dec. & Am. Dis». 1907 to date, & Rep'r Indexe* 
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Ellery H. Westerfield, for appellants. 
W. J. Connell, for appellee. 

Before SANBORN and ADAMS, Circuit Judges, and REED, Dis- 
trict Judge. 

SANBORN, Circuit Judge. Susan I. Childs and Harriet M. Childs, 
daughters of Charles Childs, the mortgagor, and tlie défendant in a 
suit to foreclose certain' mortgages upon real estate which lie niade, 
challenge the validity of an order made in that suit, after notice to 
them and a hearing, for the issue of a writ of assistance to place the 
administrator of the estate of Everard D. Ferguson, the purchaser at 
the foreclosure sale, in possession of the homestead, which they occu- 
pied with their father before his death and under.his title since his 
decease, on the ground that he died before the decree of foreclosure 
was fîled or entered, and before the sale thereunder was made, and the 
suit has never been revived. 

Charles Childs, the mortgagor, was served with a summons, ap- 
peared and answered the bill, proof was made, the case was finally 
heard, and on October 24, 1903, the court decided it and ordered a de- 
cree for the complainant. On January 15, 1903, the decree thus or- 
dered was signed, filed, and entered of record, and it contained an or- 
der that it should be "entered and spread on the records nunc pro 
tune as of the date this cause was decided and decree for complainant 
ordered, to wit, October 24, 1902." Meanwhile the défendant Charles 
Childs had died on January 4, 1903, and counsel for the appellants con- 
tend (1) that his death abated the suit and rendered the decree futile; 
and (2) that it caused the order of sale and ail proceedings under it to 
be absolutely void and open to collatéral attack. The questions thus 
raised arise in a field where both the constitutional laws of a state 
which govern the descent, aliénation, and transfer of land .within its 
borders and, constitute rules of real property, and the rules of prac- 
tice of the fédéral courts in equity, may apply, and it is a well-estab- 
lished rule that, when such rules of practice in equity conflict with the 
constitutional laws of the state in force when the contracts regarding 
the land were made, the latter prevail, because they become a part of 
the contracts between the parties. Bronson v. Kinzie, 1 How. 311, 
11 L. Ed. 143 ; Brine v. Hartford Pire Ins. Co., 96 U. S. 627, 634, 24 
■L. Ed. 858. But, when there is no conflict between them, the laws of 
the state and the rules of practice of the courts are alike enforced. 

There is no rule of the Suprême Court or of the Circuit Court which 
specifically answers the question that the appellants présent, and rule 
90 in equity. déclares that in such cases the practice of the national 
courts in equity shall be regulated by the practice of the High Court 
of Chancery in England in 1842, when that rule was adopted. It was 
the gênerai rule under the English chancery practice in 1842, as it is 
now in the fédéral courts in equity, that the death of a sole défendant, 
which transferred his intérest to others, abated the suit in the absence 
of a revival, and rendered void ail subséquent proceedings to affect 
that intérest. Mitford's Pleadings (6th Am. Ed.) 69; Story's Equity 
Pleadings, § 354; Foster's Eederal Practice (3d Ed.) § 174. There 
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was, however, an exception to that rule, and there is still in tlie na- 
tional courts in equity, to the effect that, when the suit had been finally 
heard and submitted to tlie court for décision, the subséquent death of 
such a défendant wrought no abatement, but the. court had plenary 
jurisdiction to décide the issues and enter a valid decree witliout a re- 
vival. Yeaveley v. Yeaveley (A. D. 1671) 3 Reports in Chancerv, 25, 
41; Clapham v. Phillips (A. D. 1674) Finch's Cases in Chancery," 169 ; 
Sheffield v. Duchess of Buckinçham (A. D. 1739) 1 West's Chancery 
Rep. 673, 676; 2 Equity Cases^Abridged (A. D. 1769) 279; Belsham 
■/. Percival, 2 Cooper's Chancery Cases, 176 ; Turner v. London & S. 
W. Ry. Co. (A. D. 1874) 17 Law Reports, Equitv Cases, 561, 566, 569 ; 
Troup V. Troup (A. D. 1867) 16 W. R. 573; Collinson v. Lister, 20 
Beav. 355. No statute of Nebraska or décision of any of its courts 
has been cited or found in conflict with this gênerai rule, or with the 
exception to it which has been recited, and both must, therefore, be 
enforced. The case at bar falls under the exception, and the decree 
of foreclosure was valid, and, since it was not challenged by appeal, it 
renders the questions determined by it res adjudicata against the ap- 
pellants. 

Their counsel argue, however, that under the practice in chancery 
in England and under that of the fédéral courts a revivor is necessary 
where a sole défendant whose rights are affected by the decree dies 
and his interests pass to another after the decree and before its exécu- 
tion, and that this is also the rule established by the décisions of the 
Suprême Court of Nebraska ; and they cite Street v. Smith, 75 Neb. 
434, 436, 106 N. W. 472, and Keith v. Bruder, 77 Neb. 215, 109 N. W. 
172. But thèse are cases in which the question arose under a direct 
attack upon the proceedings subséquent to the death. In the case at 
bar the sale under the decree was made and confirmed without a re- 
vivor. No appeal was taken from the order of confirmation of the 
sale, no motion or pétition to avoid it was made, and it is not now di- 
rectly, but is collaterally, assailed. In McCormick v. Paddock, 20 Neb. 
486, 488, 489, 30 N. W. 602, the Suprême Court of that state held that 
an order of confirmation of a sale under a decree made after the death 
of a party whose interest in the subject-matter passée! to another by 
her death, and the decree itself, were voidable, but not void, and that 
they were impervious to collatéral attack, although there had been no 
revivor; and it cited in support of this conclusion its prior décision to 
a like eflfect in Jennings v. Simpson, 12 Neb. 558, 565, 11 N. W. 880. 
In the year 1894, in the case of Harter v. Twohig, 158 U. S. 448. 454, 
15 Sup. Ct. 883, 39 L. Ed. 1049, the Suprême Court of the United 
States cited thèse cases and declared that this was the settled law in 
Nebraska. The mortgages foreclosed under the decree in this suit 
were made between 1890 and 1896, and this, the settled law of Ne- 
braska at that time, became a part of the contracts between the parties 
under the décisions of the Suprême Court in Bronson v. Kinzie, 1 
How. 311, 11 h. Ed. 143, and lirine v. Hartford Pire Ins. Co., 96 U. 
S. 627, 634, 34 L. Ed. 858, and the other cases there cited, and rendered 
the decree, the sale, and the confirmation impervious to collatéral at- 
tack. 
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The décisions in Vogt v. Daily, 70 Neb. 812, 98 N. W. 31, Street v. 
Smith, 75 Neb. 434, 436, 106 N. W. 472, and Keith v. Bruder, 77 Neb. 
:215, 109 N. W. 172, upon which the appellants rely, are not control- 
ling hère, because they were not rendered until after the mortgages 
had been made, and hence they could not become a part of the con- 
tracts between the parties. Moreover, the décision in the first case 
was in an action at law and not in a suit in equity, and those in the 
last two cases, as we hâve already stated, did not involve collatéral at- 
tacks upon the proceedings after the death. 

Nor is this rule of property unjust or unreasonable. When a mort- 
gagor dies after he has appeared, answered, presented his évidence and 
arguments, and the court has decided his case and ordered a sale of 
the mortgaged property to satisfy the liens the mortgages évidence, 
those who acquire his property by his death take it subject to that dé- 
cision and to those liens. If the mortgagor conveys his title and inter- 
est, it is unnecessary to make his grantee a party to the suit, or to no- 
tify him of the decree or the subséquent proceedings to apply the land 
to the payment of the liens ; and why should one to whom the title 
passes by descent without considération hâve greater rights than one 
to whom it goes by purchase? It is said that the decree in this case 
provides for a judgment for a deficiency after the sale, and that such 
a judgment cannot be rendered without notice to the parties to be 
charged thereby. Conceding, without deciding, that this position may 
be tenable, and that such a judgment would be beyond the " "isdiction 
of the court, it does not follow that the sale of the real estate to satisfy 
the lien upon it, which was adjudicated by the décision of the court, 
is not within that jurisdiction; and, although décisions upon the latter 
■question are conflicting (Seeley v. Johnson, 61 Kan. 337, 341, 59 Pac. 
G31, 78 Am. St. Rep. 314; Halsey v. Van Vliet, 27 Kan. 474, 482), 
there is very respectable authority to the efïect that the proceedings 
for such sales are far within the jurisdiction of the court and are valid 
(Whiting V. United States Bank, 38 U. S. 6, 12, 13, 14, 15, 10 L. Ed. 
33; Harrison v. Simons, 3 Edw. Ch. [N. Y.] 394; Hays v. Thomae, 
56 N. Y. 521, 522; Smith v. Joyce, 14 Daly [N. Y.l 73, 75; Wing v. 
De La Rionda [City Ct. Brook.] 5 N, Y. Supp. 550; Id., 125 N. Y. 
678, 680, 25 N. E. 1064). 

Because it was the settled law of the state of Nebraska, and a rule 
of property in that state when the mortgages in suit were made, that 
sales of mortgaged lands and their confirmations after the death of 
the mortgagors défendants under decrees ordered against them be- 
fore their decease were voidable, but were not void, and were not open 
to collatéral attack, the sale of the land hère in question and the con- 
firmation thereof were impervious to the assault of the appellants on 
the application for the writ of assistance, and there was no error in 
its issue. 

The order below is accordingly afïirmed. 
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CHICAGO, M. & ST. P. RY. CO. v. BENNETT. 
fCircuit Court of Appeals, Eighth Circuit. September 19, 1910.) 

No. 3,288. 

(Sylladus 6?/ the Court.) 

1. Appeal and EiîRoK (§ 724*) — Assignment of Erbob for Refusai, to Di- 

EECT VeBDICT SufFICIENT WITHOUT REPEATING THE IlEASONS FOB TUE Dl- 
EECTION StaTED BeLOW. 

Where at the close of ail the évidence a motion to direct a verdict for 
the défendant, on the grounds that there is no substantial évidence to 
sustain a charge of négligence of the défendant and that the évidence of 
the plalntlfE's contributory négligence is concluslve, is denied, an assign- 
aient of the déniai as error is sufficient to iuvoke the review of this rul- 
ing, without a further statement of the reasons why the ruling is alleged 
to be erroneous. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 2997 ; 
Dec. Dig. § 724.*] 

2. Négligence (§ 82*) — Contbibutoey Négligence — Raileoad Ceossing. 

One vtfhose négligence contributes to bis injury cannot recover damages 
of another whose négligence concurred to cause it, even though the care- 
lessness of the latter was the more proximate cause of it. 

[Ed. Note. — Por other cases, see Négligence, Cent. Dig. §§ 113-114; 
Dec. Dig. § 82.*] 

3. Négligence (§ 136*) — Dutt to Direct Verdict Wileee Evidence of Con- 

tbibdtoby negligence conclttsive. 

Where at the close of the trial the évidence so clearly discloses the 
fact that the plalntiffl was guilty of négligence which contributed to his 
injury that a finding to the eontrary cannot be sustained by the court, 
it is its duty to direct the jury to return a verdict for the défendant. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 277-353 ; 
I>ec. Dig. § 136.*] 

4. Eailboads (§ 335*) — Accident at Crossing — Contributoet Négligence 

— Négligence of Défendant No Excuse for. 

The négligence of the servants of railroad companies in failing to sound 
whistles or ring bells on the approach of their trains to erossings con- 
stitutes no excuse for the failure of travelers on the highvvays to dis- 
charge their duty to exercise reasonable care to look and listen effect- 
ively to avoid collisions before they enter upon railroad tracks. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 1087 ; Dec. Dig. 
§ 335.*] 

5. Raileoads (§§ 327, 328*)— Contributory Négligence— Failure to Stop, 

Look, and Listen Négligence, Whebe Txjoking and Listening With- 
out Stoppinq Useless. 

Where a plaintifC upon a highway, approaching a railroad crossing, can- 
not look or listen effectively without stopping, it is his duty to stop and 
look and listen before entering upon the railroad, and a failure so to do 
is fatal to his recovery, if such failure contributes to his injury. 

If his view is obstructed, then lie must listen more attentively and care- 
fully. If his eyes are useless, and there is any noise or confusion which 
he Controls, such as that of horses' feet, or the rumbling of a wagon, or 
the grinding of brakes, which interfère with the acuteness of his hearing, 
It is his duty to stop such noise or interfering obstruction and listen for 
the train before going upon the traek. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1050, 1058; 
Dec. Dig. §1 327, 328*] 

♦For other cases see same toplc & § nombek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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In Error to the Circuit Court of the United States for tlie Southern 
District of lowa. 

Action by Marion Bennett against the Chicago, Milwaukee ■ & St. 
Paul Raihvay Company. Judgment for plaintiff, and défendant brings 
error. Reversed and remanded. 

O. W. Dynes, O. M. Brockett, J. C. Cook, J. N. Hughes, and Jaques 
& Jaques, for plaintiff in error. 

A. C. Steck, D. F. Steck, F. F. Dawley, and C. E. Wheeler, for de- 
fendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. The plaintiff below drove his team of 
horses, attached to a himber wagon, upon the railroad of the Chicago, 
Milwaukee & St. Paul Raihvay Company at a crossing in a eut about 
eight feet deep, and was struck and injured by a train that crossed the 
highway on the railroad. He sued the company for damages caused 
by its alleged négligence, in that it failed to sound the whistle or ring 
the bell of its engine at the proper time to warn of the latter's ap- 
proach. The company alleged that it rang the bell, sounded the whistle, 
and otherwise exercised due care, and that the plaintiff 's in jury was 
caused by his own négligence, in that he failed to exercise ordinary 
care to ascertain whether or not a train was approaching before he 
drove his horses upon the railroad. 

At the close of the trial the company made a motion for a peremp- 
tory instruction to the jury to find for the défendant (1) because the 
évidence showed that the plaintiff was not in the exercise of ordinary 
care for his safety at and immediately preceding the time of his in- 
jury; (2) because this lack of care contributed to his injury; and (3) 
because the évidence failed to show that the company was guilty of 
actionable négligence. The court denied the motion, and this déniai 
is specified as error in the company's assignment. Counsel for the 
plaintiff' below insist that this spécification is too gênerai to invoke the 
considération of the ruling by an appellate court under rule 11 of this 
court, which requires that an assignment of errors shall set out sep- 
arately and particularly each error asserted and intended to be urged, 
and déclares that errors not assigned according to this rule will be dis- 
regarded, and they cite Van Stone v. Stillwell & Bierce Mfg. Co., 148 
U. S. 128, 133, 12 Sup. Ct. 181, 35 L. Ed. 961, Grand Trunk Ry. Co. 
V. Ives, 144 U. S. 408, 415, 12 Sup. Ct. G79, 36 L. Ed. 485, Suprême 
Lodge of K. P. V. Withers, 32 C. C. A. 182, 185, 89 Fed. 160, 163, and 
Deering Harvester Co. v. Kelly, 43 C. C. A. 225, 228, 103 Fed. 261, 
264. 

The opinions in thèse cases hâve been carefully examined, but they 
do not seem to us to sustain the contention of counsel for the plaintiff 
hère. The objection counsel make to the spécification is that it fails 
to state for which of the three reasons specified in the motion its déniai 
is now claimed to be error. The déniai, however, was error, if the 
motion should hâve been granted for either of the reasons urged there- 
in, and the eleventh rule requires counsel to set forth in their assign- 
ment the errors alleged only, and not the reasons why they alleged that 
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the}' are errors. The purpose of this rule is to facilitate, not to pre- 
vent, reviews. The reasons why the déniai was claimed to be error 
clearly appear in the motion denied, and the practice of restating them 
in the assignment of errors which counsel seek to establish is too cum- 
bersomc and technical to commend itself to the judgment. Where at 
the close of ail the évidence a motion to direct a verdict for the de- 
fendant on the grounds that there is no substantial évidence to sustain 
a charge of négligence of the défendant and that the évidence of the 
plaintifï's contributory négligence is conclusive is denied, an assign- 
ment of the déniai as error is sufficient to invoke a review of the rul- 
ing, without a further statement of the reasons why the ruling is al- 
leged to be erroneous. 

One whose négligence contributes to his in jury cannot recover dam- 
ages of another whose négligence concurred to cause it, even though 
the carelessness of the latter was the more proximate cause of the in- 
jury. Western Union Telegraph Co. v. Baker, 140 Fed. 315, 318, 72 
C. C. A. 87, 90, and cases there cited. 

If at the close of the trial of an action for négligence the évidence 
so clearly discloses the fact that the plaintifif was guilty of négligence 
which directiy contributed to his in jury that a finding to the contrary 
cannot be sustained by the court, it is its duty to instruct the jury to 
return a verdict for the défendant. Gilbert v. Burlington, C. R. & N. 
Ry. Ce, 1S8 Fed. 529, 532, 63 C. C. A. 27, 30, and cases there cited. 

The spécification to which référence has been made therefore pré- 
sents the question: Did the évidence at the close of this trial conclu- 
sively prove that the plaintiff was guilty of négligence which contrib- 
uted to cause his injury? If every disputed issue of fact be deter- 
mined, as it must be in the décision of this question, in favor of the 
plaintifif below, thèse f acts were established at the trial : 

The crossing at which the accident occurred was in a eut about 8 
feet deep to which the highway, which extends north and south, de- 
scends from the south on an average grade of a little over half an inch 
in a foot for a distance of about 30 rods. The railroad runs from the 
east to this crossing in a eut for a distance of about 968 feet. In the 
angle betvi'een the railroad east of the crossing and the highway south 
of it were an orchard, locusts, weeds, and a barn, so that as the plain- 
tiff came to the crossing from the south he could see nothing of the 
railroad or of any trains upon it between the points 30 rods south of 
the crossing and 25 feet south of the south rail. The railroad at this 
point consisted of a single track, and was a part of the main line of 
the Company from Chicago to Kansas City. At the time of the acci- 
dent the plaintiff was a farmer 26 years of âge, who lived a few miles 
north of the railroad, and from the time he was a sraall boy he had 
been accustomed to crossing the railroad on this highway on his way 
to and from Ottumwa, lowa, which is situated a few miles soufh of 
the crossing. He was perfectly familiar with the crossing and of its 
surroundings and with the facts which hâve been recited. About 15 
trains passed over this crossing daily, the majority at irregular times. 

The plaintiff v\'as driving a pair of horses that were hanling an 
empty lumber wagon at the time of the accident. He was sitting near 
181 F.— 51 
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the bolster on the rear axle on a plank that rested on the bolsters, with 
his feet down between the planks 24 feet back of the heads of his 
horses, driving them with one hand and with the other holding, by 
means of a lever, two wooden shoes, six inches long by four inches 
wide, which constituted a brake against the rims of the rear wheels 
as he went down to the crossing. He had drawn a load of hay to Ot- 
tumwa, and was going home about 7 in the evening on a warm Au- 
giist day. As he went north on the highway he constantly looked and 
listened for engines and trains, but neither saw nor heard any, with 
the exception of one passenger train standing on a track west of the 
crossing, until his horses' heads were over the south rail, when he saw 
the work train which injured him coming west about 60 feet from the 
crossing. The engineer first saw the team at about the same time and 
toc late to stop the train, which was running about 15 miles-an hour 
before it struck the wagon. When the plaintiff was about ai quarter 
of a mile from the crossing, he saw a passenger train about a quarter 
of a mile west of the crossing headed east, and he expected this train, 
and did not know that there was any train due to go west at that time. 
At a point about 35 rods south of the crossing he stopped, while a horse 
drawing a buggy trotted past him ; but his view of the railroad was 
then obstructed by the barn. At the north end of the barn there was 
an open space of about 2 rods in width, through which he looked, but 
he saw nothing, and from the north side of that space, which was about 
30 rods from the railroad, he could not see anything upon the railroad 
until he was 25 feet from the south rail. As he descendéd to the cross- 
ing he lôcked the wagon with the brake, which ground against the rims 
of the wheels, and with the wagon in this condition he drove his horses 
at a fast walk until he: arrived on the level of the crossing, when he 
put the brake down tight, so that the horses would not walk so fast, 
and listened and looked ; but he did not stop his horses, nor still the 
noise of the horses' feet, the rumbling wagon, or the grinding brake. 
The highway was smooth and hard, and the wagon made some noise, 
"just about the same as any lumber wagon." 

He testified that the whistle of the engine was not sounded and its 
bell was not rung, and three witnesses who were within hearing dis- 
tance testified that they did not hear the sound of the bell or the whis- 
tle. On the other hand, seven witnesses testified that they heard the 
bell or the whistle. Two of them — Mrs. Rust, who was expecting her 
husband on this work train and was listening for its whistle, and her 
son — testified that they waited for and heard it ; and the engineer tes- 
tified that he sounded it, and the fireman that he rung the bell. It is 
difficult to conclude that there is any substantial conflict in this évi- 
dence cpncerning the sound of the bell and the whistle, because évi- 
dence of those who heard it is so clear, reasonable, and convincing, and 
that of those who did not hear it may he so readily reconciled with that 
of those who heard it on the ground that the former failed to notice 
it, though the whistle sounded and the bell rang. 

But, conceding that the whistle was not sounded and the bell was 
not rung, thèse facts do not excuse the plaintifl; from exercising ordi- 
nary care to protect himself from a collision at the crossing. A rail- 
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road track is a constant warning of danger. The engines and trains 
must run over them so rapidly that their operators cannot alone pro- 
tect travelers on the highways which cross them. The law requires 
railroad companies to sound their whistles and ring their bells as their 
trains approach the crossings, and it also requires travelers on the 
highways to exercise ordinary care to use efficiently their sensés of 
sight and hearing to prevent colUsions. The failure of the servants of 
the companies to discharge their duties in this regard is no excuse for 
the failure of travelers on a highway to discharge theirs. The latter 
are still bound by the law to listen and look effectively before they en- 
ter upon a railroad track. Railroad Co. v. Houston, 95 U. S. 697, 703, 
24 L. Ed. 543; Schofield v. Chicago, etc., Ry., 114 U. S. 615, 618, 5 
Sup. Ct. 1135, 39 L. Ed. 234 ; Fletcher v. Atlantic & Pacific R. R. Co., 
64 Mo. 484. 

Did the plaintiff faithfully discharge that duty? For 30 rods before 
his horses' heads came to a point one foot south of the railroad track, 
where he was in a position whence he could not escape the coming 
train, his eyes were useless, looking was futile, and he knew it. This 
fact imposed upon him the duty to make a more diligent use of his 
sensé of hearing, or to stop his horses and go forward where he could 
see before he drove into the place of irrémédiable danger. His lumber 
wagon was rattling over the smooth, hard road, his horses' feet were 
clattering thereon, and the brake shoes were grinding against the rims 
of the rear wheels, and he sat between the shoes near the rear axle, 34 
feet f rom his horses' heads, as he came down to the crossing and drove 
to the track, vvithout stopping his horses or stilling the rattle of their 
hoofs, the rumble of his wagon, or the grind of his brake, so that he 
might effectively hear a coming train. Was this the exercise of ordi- 
nary care? In Davis v. Chicago, R. I. & P. Ry. Co., 159 Fed. 10, 16, 
88 C. C. A. 488,494 (16 E. R. A. [N. S.] 424) a case identical in ail 
material facts with that in hand, this court answered this question in 
thèse words : 

"The duty to stop is a relative one. It dépends upon the situation of the 
particular case, the linowledge the traveler has of the situation, and the rell- 
ance he may reasonably place under the circumstances on his opiwrtunities 
for seeing and hearing without taking the last précaution of stopping. The 
authorities are quite in accord on the proposition that If the view is unob- 
structed, so that an approaching train, before It reaches the cros-sing, can be 
seen, there Is no occasion for the spécial exercise of the sensé of hearing, lis- 
tenlng, and therefore there is no reason why he should stop for that purpose. 
On the other band, if the view is obstructed, interfering with the sensé of 
sight, then he must bring into réquisition the sensé of listening earefuUy and 
attentively. And If there is any noise or confusion over which he has control, 
such as that of the noise of the horses' feet, or the grinding sound of the 
wheels. or the ordinary noise of the vehieie. Interfering with the acutfness of 
the sensé of hearing, it is his duty to stop such noise or interfering ol)Struction 
and listen for the train before going upon the traclj." 

The rule of law hère announced is just and reasonable ; it is sup- 
ported, as the quotations in the opinion in that case show, by the dé- 
cisions of the courts in Railroad Co. v. Hogeland, 66 Md. 149-161, 7 
Atl. 105, 59 Am. Rep. 159, Henze v. St. L., K. C. & N. Ry., 71 Mo. 
637, 640, Blackburn v. Southern Pacific Rv. Co., 34 Or. 215, 55 Pac. 
225-239, Chase v. Railroad, 1G7 Mass. 383, 45 X. E. 911, Sccfeld v. 
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C, M. & St. P. R. Co., 70 Wis. 216-233, 35 N. W. 278, 5 Am. St. Rep. 
168, Shufeit V. Flint & P. M. R. Co., 96 Mich 327, 55 N. W. 1013, 
Stepp V. Chicago, R. I. & P. Ry. Co., 85 Mo. 235, Merkle v. Railway 
Co., 49 N. J. Law, 473, 9 Atl. 680, and Denver City Tramway Co. v. 
Norton, 141 Fed. 599, 607, 608, 73 C. C. A. 1, 9, 10 ; and we are un- 
willing to départ from or relax it. If the plaintiff had stopped his 
ïiorses just before he drove them into their dangerous position, stilled 
the noise of their feet, of the wagon, and of the brakes, and then lis- 
tened, hé would probably hâve heard the approaching train and bave 
escaped bis injury. If he had stepped off bis wagon, and gone to the 
track before tbem, and looked to the east, he would certainly bave seen 
the corning train. Looking wbere he could net see it, and listening 
wbile other noises prevented bis bearing it, were futile. It is no more 
the exercise of ordinary care to look and listen when and wbere look- 
ing and listening are useless tban it is to f ail to look and listen wbere 
looking ànd listening would be effective. The évidence of the contrib- 
utory négligence of the plaintiff was conclusive in tbis case, and the 
court below sbould hâve instructed the jury to return a verdict for the 
Company. Tbis conclusion nécessitâtes a new trial of the action, and 
renders it unnecessary to consider other alleged errors. 

The judgment is accordingly reversed, and the case is remanded to 
the Circuit Court, with directions to grant a new trial. 



BOATMBX'S BANK y. TROWER BROS. CO. 

(Circuit: Court of Appeals, Elghtli Circuit. September 19, 1910.) 

No. 3,283. 

(SyUaius hy the Court.) 
1.. Courts (§ S-ïG*); — Motion for New Trial Unnecessary roK Review— Act 

OF OO'Nt'OKlIÏTY AND StATE PEACTICE ImMATEEIAI.. 

A motion for a new trial, indispensable under the state practice, is not 
esse.ntlal to a review of the rulings of the trial courts under the fédéral 
practice; ■ 

The means of review of the rulings of the national courts are pre- 
scribed by the acts, of Oongress, the ancient English statutes, and the 
rules and practice of the Courts of the United States, and they are nei- 
' ther controlled nor afféeted by the act of conformity (Rev. St. § 649 [U. 
S. Comp.'St. 1901,. p. 525]), the statutes of the states, or the practice of 
their courts. 

[Ed. Note. — rFor other cases, see Courts, Cent. Dig. § 937 ; Dec. Dig. § 
336;* Appealand Error, Cent. Dig. § 3397. 

Fédéral courts f ollowing state practice as to procédure on appeal, see 
note to Nederland Life Ins. Co. v. Hall, 27 O. 0. A. 394.] 

2. CouKTS (§§ 339, 356*) — Exceptions to Refekee's Repoets in Actions at 
Law— Time OF Filinq— Act of Conformity. 

Although the statute of a state required exceptions to the report of a 
référée in actions at law in its courts to be filed within four days in 
term after the flling of the report, it was not error for the fédéral trial 
court to extend the tiine for flling exceptions for a defeated party, who 
had recelved no notice of tlie time of flling within the four days, for the 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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period of seveii daj's, and to coiisider exceptions flled witliin this exten- 
sion of time. 

The act of couformity (Rev. St. § 649 [U. S. Comp. St. 1901, p. 525]) 
does not require the Circuit and District Courts to conform tlielr prac- 
tice or procédure to tliat of tlie stîito courts, where sucti eonformity in 
their judgment "would unwisely incumber the administration of the l&vr 
or tend to defeat the ends of justice in their trlbunals." 

[Ed. Note. — For other cases, see Courts, Cent. Pic. §§ 914, 937; Dec. 
Dig. §§ 339, 356;* Appeal and Error, Cent. Dig. § 3397.] 

3. Appeal and Brbor (§ 924*) — Refeebe's Repoet— Presumption That He 

Reïurned THE Evidence. 

Where the statute of a state, which under the eonformity act pre- 
sc-ribes the practice in the fédéral court in an action at law, requires a 
référée to rctuni the évidence talcen before him with his reiwrt, the légal 
presumption in the appellate court, in the absence of évidence in the bill 
of exceptions Or otherwise to the contrary, is that he coiuplied vpîth the 
statute and did so. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3726- 
3728; Dec. Dig. § 024.*] 

4. Courts (§ 352*) — Trial by Référée— Bill of Exobptioks by Refekbe Not 

Necessary to Review by Circuit Court in Missouri. 

A bill of exceptions by the référée is not essential to a review in the 
United States Circuit Court of the rulings of a référée in his trial of an 
action at law in Missouri, because the Missouri statute requires the réf- 
érée to set forth ail exceptions to his rulings and the particulars thereof 
in his report, and to return ail the évidence taken. before him to the 
court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 931; Dec. Dig. 
i 352.*] 

5. Appeal and Ekror (§ 548*) — Bill of Exceptions Requisite to Review 

by Appell.\ie Court. 

WTiere the writ of error cliiillenges the rulings of the Circuit Court on 
exceptions to a referee's report in an action at law. a bill of exceptions 
which sets forth the évidence which conditioned those rulings is indis- 
pensable to their review in an appellate court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 243.')- 
2440; Dec. Dig. § 548.*] 

6. REFERENCE (§ lO.S*) TBIAL BY CONSENT REFEREE— On AvOIDANCE OF RE- 

PORT FOR Error Court jiay Not Retby Issues of Fact— New Teial Be- 
fore Samb Rei-eree. 

A stipulation to commit to a référée for trial and décision issues of 
fact in an action at law, which the court is without power to try or to 
refer without the cousent of the parties, gives the court no authority to 
try those issues after the avoidance of the flndings of the référée for er- 
ror of law. but entitles the parties to a new trial by their c-hosen référée 
under proper instructions from the court upon questions of law alone. 

[Ed. Note. — For other cases, see Référence, Cent. Dig. § 203; Dec Dig. 
§ 103.*] 

7. REFERENCE (§ 09*)— TeIAL BY CONSENT REFEREE— QUESTIONS OF LAW ALONE 

Reviewaule by Trial Court o.\ Exceptions. 

A trial by a consent référée is reviewable by the trial court, if there 
is no snbstantial évidence to sustain his findings of fact, and for other 
errors of law. But the questions of fact are conunitted to the judgment 
of the référée, and if there is substaiitial évidence to support his findings 
the court niay nor, avoid tbeni, liecausf! in its judgment the évidence is 
insufïicient to support tbem, or preponderates against tliem. 

[Ed. Note. — l'or other cases, see Iteforence, Cent. Dig. § 153; Dec Dig. 
§ 99.*] 



•For other cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to <late,'& Rep"r Indexe» 
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In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

Action by the Boatmen's Bank against the Trower Bros. Company. 
Judgment for défendant (171 Fed. 964), and plaintiff brings error. 
Reversed and remanded. 

J. S. Botsford (Buckner F. Deatherage and Goodwin Creason, on 
the brief) for plaintiff in error. 

J. C. Petherbridge, for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. The questions in this case involve the 
extent and method of review of a trial by a consent référée of an ac- 
tion at law in the national courts. The seventh amendment to the Con- 
stitution provides that in suits at common law, where the value in con- 
troversy shall exceed $30, the right of trial by jury shall be preserved, 
and no fact tried by a jury shall be otherwise re-examined in any court 
of the United States than according to the rules of the common law. 
The only instance in which the finding of a fact by a jury may be re- 
examined and avoided by a court is where there is no substantial évi- 
dence to sustain it, and the review of the findings of fact in an action 
at law by a court, or a consent référée, is limited b)^ the same restric- 
tion. Hecker v. Fowler, 2 Wall. 123, 129, 130, 133, 17 L. Ed. 759 ; 
Newcomb V. Wood, 97 U. S. 581, 583, 24 L. Ed. 1085; Boogher v. 
Insurance Co., 103 U. S. 90, 93, 94, 96, 98, 26 L. Ed. 310 ; United 
States v. Ramsey (C. C.) 158 Fed. 488, 491, 493, 498; Campbell v. 
Equitable Life Assur. Soc, 130 Fed. 786, 787; Tyler v. Angevine, 24 
Fed. Cas. 458, 461 (No. 14,306). 

The acts of Congress contain no grant of power to the national 
courts to delegate to référées the authority to try actions at law. They 
provide, howevef , that the parties to any such civil action may stipu- 
late in writing that any issue of fact therein may be tried by the court 
without a jury, and that in such case the finding of the court upon the 
facts shall hâve thfe same effect as the verdict of a jury (Rev. St. § 649 
[U. S. Comp. St. 1901, p. 525]), and that the practice, pleadings, 
forms, and modes of proceeding in civil causes other than equity and 
admiralty causes in the Circuit and District Courts shall conform as 
near as may be to the practice and forms and modes of proceeding ex- 
isting at the time in like causes in the courts of record of the state 
within which such Circuit and District Courts are held. Rev. St. § 914 
(1 U. S. Comp. St. 1901, p. 684). But this act of conformity (section 
914) does not apply to the practice or proceedings of the national ap- 
pellate courts, or to bills of exceptions, motions for new trials, or any 
other means adopted to review the judgments or rulings of the trial 
courts of the United States. The power and practice of the national 
appellate courts are derived exclusively from the Constitution, the acts 
of Congress, the ancient English statutes, and the rules and practice 
of the courts of the United States, and this practice may neither be 
extended nor contracted, controUed, nor affected by the statutes of the 
states or the practice of their courts. Francisco v. Chicago & Alton R. 
Co., 149 Fed. 354, 358, 359, 79 C. C. A. 392, 296, 297; Chateaugay 
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Iron Co., Petitioner, 128 U. S. 544, 554, 9 Sup. Ct. 150, 33 L. Ed. 508 ; 
Hudson V. Parker, 156 U. S. 277, 381, 15 Sup. Ct. 450, 39 L. Ed. 424 j 
City of Manning v. German Ins. Co., 107 Fed. 53, 55, 57, 46 0. C. A. 
144, 146, 148; Hooven, Owens & Rentschler Co. v. John Feather- 
stone's Sons, 49 C. C. A. 239, 235, 111 Fed. 81, 87; Louisville & N. 
Ry. Co. V. White, 40 C. C. A. 352, 356, 100 Fed. 239, 243; West v. 
East Coast Cedar Co., 51 C. C. A. 411, 415, 113 Fed. 737, 741 ; St. 
Clair V. United States, 154 U. S. 134, 153, 14 Sup. Ct. 1003, 38 L. Ed. 
936 ; Boogher v. Insurance Co., 103 U. S. 90, 95, 26 L. Ed. 310; New- 
comb V. Wood, 97 U. S. 581, 24 L. Ed. 1085 ; Fishburn v. Railway 
Co., 137 U. S. 60, 11 Sup. Ct. 8, 34 L,. Ed. 585; Kentucky Life, Ace. 
& Ins. Co. V. Hamilton, 63 Fed. 93, 98, 11 C. C. A. 42, 47 ; Elder v. 
McClaslîey, 17 C. C. A. 259, 278, 70 Fed. 529, 556 ; Ghost v. United 
States, 168 Fed. 841, 843, 94 C. C. A. 253, 255 ; Connecticut Pire Ins. 
Co. V. Manning (C. C. A.) 177 Fed. 893, 896. 

Nor does this act of conformity even require the Circuit and Dis- 
trict Courts to conform their practice or procédure in matters which 
do not relate to methods of review to those of the state courts, where 
such conformity in their judgment "would unwisely incumber the ad- 
ministration of the law, or tend to defeat the ends of justice in their 
tribunals." Railway Company v. Horst, 93 U. S. 291, 299, 300, 23 
L. Ed. 898 ; O'Connell v. Reed, 56 Fed. 531, 536-539, 5 C. C. A. 586, 
592 ; Times Publishing Co. v. Carlisle, 36 C. C. A. 475, 484, 94 Fed. 
762, 771. 

This is an action of trover and conversion of cattle that the plain- 
tiff and défendant respectively claim under adverse mortgages, and 
the issues were the identity of the cattle described in the respective 
mortgages and the superiority of their respective liens. The référée 
found thèse issues in favor of the plaintifif below, and filed his report, 
which set forth thèse findings and a recommendation of a judgment 
accordingly. The Circuit Court sustained exceptions to the fîndings 
of fact of the référée, and an exception to the introduction in évidence 
of a report regarding the ownership of the cattle made by one Kelly, 
and rendered a judgment for the défendant. To reverse this judg- 
ment the plaintif! sued out a writ of error; but the défendant insists 
that it is entitled to no considération by this court of the errors as- 
signed, because it made no motion for a new trial, and under the prac- 
tice of the courts of the state of Missouri a motion for a new trial is 
indispensable to a review of the rulings of the trial court. State ex 
rel. v. Hurlstone, 92 Mo. 337, 5 S. W. 38 ; Maloney v. Missouri Pac. 
Ry. Co., 122 Mo. 106, 115, 26 S. W. 702; State ex rel. v. Burckhartt, 
83 Mo. 430. The position of the défendant is untenable, because, as 
we hâve seen, the practice and proceedings of the fédéral courts relat- 
ing to motions for new trials, bills of exceptions, and other means of 
review of the judgments of the Circuit and District Courts are not 
governed, controlled, or affected by the act of conformity, or by the 
practice or proceedings in like causes in the state courts, but by the 
acts of Congress, the ancient English statutes, and the rules and prac- 
tice of the courts of the United States. 

The plaintiff's first spécification of error is that the court below, 
after the lapse of more than four days in term subséquent to the filing 
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of the referee's report, extended the time for the défendant to file its 
exceptions tliereto, and reversed the findings of tlie référée on excep- 
tions filed after the expiration of the four days, in the face of the 
statute of Missouri, which provides that ail exceptions to reports of 
référées in like causes shall be filed within four days in term after the 
filing of the respective reports. Rev. St. Mo. 1899, § 714 (Ann. St. 
1906, p. 711). But there is no proof that any notice of the time when 
the report was filed was given to the défendant within the four days. 
It is the great purpose of the national System of jurisprudence to effect 
the speedy détermination of controversies upon their merits, and a prac- 
tice which would deprive the defeated party of ail opportunity to chal- 
lenge before the court a report of a référée at the end of four days 
after it is filed, in the absence of ail notice of its filing, would tend to 
defeat this object, to prevent the détermination of cases on their mer- 
its by the courts, and to defeat the ends of justice. It was not, there- 
fore, the duty of the court below to conform its practice to that of the 
state court in this regard in the case at bar, and there was no error in 
its extension of the time for filing the exceptions, nor in the considéra- 
tion of the exceptions filed within the extended time. 

The second contention is that the Circuit Court had no jurisdiction 
to cohsider any évidence in passing upon the exceptions of the défend- 
ant to the findings of the référée, because the évidence was not re- 
portèd to that court by the référée. The bill of exceptions before us 
doesnot .affirmatively show that the référée did not return the testi- 
mony taken' before him to the court, although it does not contain that 
évidence. The act of conformity required this référée to conform his 
practice arid proceedings to those of référées appointed by the courts 
of Missouri, in like causes, where such. conformity would not incumber 
the administration of justice or tend to defeat its ends. The return 
of the évidence to the court could hâve had no such effect. The stat- 
ute of Missouri, which under the conformity act became a part of the 
stipulation for the trial of this case by the référée, required him to re- 
turn to the court the testimony taken before him with his report (Rev. 
St. Mo. § 713 [Ann. St. 1906, p. 711]), and the légal presumption is 
that he faithfully discharged that duty (Lutz v. Linthicum, 8 Pet. 165, 
179, 8 L. Ed. 904). This contention cannot be sustained, therefore, 
because the presumption from the record is that the évidence was re- 
ported tô the Circuit Court by the référée, and was before that court 
for considération. 

It is not necessary to a review by the Circuit Court of the rulings 
of a référée under the Missouri practice that those rulings or the évi- 
dence taken by him should be presented to that court by a bill of ex- 
ceptions or certified by the référée, because the statutes of Missouri 
require him to return the évidence to the court with his report, and 
to set forth in the latter, if required, ail rulings to which exceptions 
are taken and the particulars thereof. Rev. St. Mo. §§ 712, 713 (Ann. 
St. 1906, p. 711) ; Boogher v. Insurance Company, 103 U. S. 90, 93, 
26 h. Ed. 310. _ 

The third objection to the action of the court below is that the ordet 
and judgment sustaining the exceptions to the report is erroneous; but 
that order and judgment rests on the conclusion of the Circuit Court 
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tliat tlie report of Kelly regarding the ownership of the cattle was er- 
roneously introduced in évidence before the référée, and that there 
was no substantial évidence to sustain liis findings of fact. Tlie plain- 
tiff, however, lias presented in his biU of exceptions neither the report 
of Kelly nor any of the other évidence in the case, so that there is no 
\yay in which this court can détermine wliether the rulings of the court 
below upon this report and évidence wcre right or wrong. The bur- 
(len is on hini who allèges error to prove it. The presumption is that 
the rulings of the trial courts are right, and one who would success- 
tully attack the décision of a court, l)ccause there was évidence in the 
ease which rendered it erroneous, must produce that évidence in the 
appellate court, or the ruling must be affirmed. Guarantee Co. of N. 
A. v. Phénix Ins. Co., 184 Fed. ITO, 175, 59 C. C. A. 37G, 381 ; United' 
States V. Patrick, 73 Fed. 800, 806, 20 C. C. A. 11, 17; Chicago Great 
Western Ry. Co. v. Price, 97 Fed. 423, 434, 38 C. C. A. 239, 250 ; 
Board of Commissioners v. Suthff, 97 Fed. 370, 275, 38 C. C. A. 167, 
172; Taylor-Craig Corp. v. liage, 69 Fed. 581, 583, 16:C..C. A.. 339, 
340. 

The fourth and last spécification of error is that the court below 
erred, after sustaining the exceptions to the report of the référée, in 
finding the facts and rendering the judgment in favor of the défend- 
ant, because it had no judicial authority so to do. This position is 
Sound. This is a case in which the court below had no jurisdiction, 
either under the common law, or under the acts of Congress, or under 
the statutes of Missouri (section 698, Rev. St. Mo. [Ann. St. 1«(06, p. 
707]), and the conformity act, to try the issues of fact withdut a jury, 
or to ref er them for trial, without the consent of the parties to the con- 
troversy. While thèse parties orijrinally consented to the trial of thèse 
issues by the court, that stipulation was supersede-d by their^ subsé- 
quent agreement to refer this cause for "hearing and décision upon ail 
the issues of law and fact in the case to Hon. Willard P. Hall, as réf- 
érée." This stipulation and ail its provisions condition this référence, 
and none of them may be abrogated or disregarded by the courts. One 
of them is that the issues of fact and of law shallbe heard and de- 
cided by Mr. Hall, and the légal effect of this provision under the prac- 
tice in Missouri, as well as under the practice in the fédéral courts, 
is that, while the findings of Mr. Hall as référée may, like the findings 
of a jury, be set aside by the court, not because they are unsupported 
by the prépondérance of the évidence, but only because there is no sub- 
stantial évidence to sustain them, such action does not avoid the stipu- 
lation of the parties that thèse issues of fact shall be tried by the réf- 
érée, nor empower either the court or a jury to try and détermine 
them. The avoidance of the verdict of a jury, for a like cause would 
not authorize the court or a référée to try the issues of fact friable by 
the jury, and the same principle governs the case in hand. A stipu- 
lation to commit to the référée for trial and décision, issues of fact in 
an action at law which the court is without. power to try, or to refer 
without the consent of the parties, gives the court no power to try 
those issues after the avoidance of the findings of the référée for er- 
ror of law, but entitles the parties to a ne\v trial by Iheir chosen ref- 
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eree under proper instructions from the court upon questions of law 
alone. United States v. Ramsey, 158 Fed. 488, -190, 491 ; Rev. St. Mo. 
§ 715 (Ann. St. 1906, p. 713) ; Caruth-Byrnes Hardware Co. v. Wolter, 
91 Mo. 484, 488, 3 S. W. 865; State ex rel. v. Hurlstone, 93 Mo. 327, 
332, 333, 5 S. W. 38. 

Références of suits in equity and références of actions at law, pur- 
suant to statutes, practices, facts, or stipulations which differ materi- 
ally from those which condition this rule, may not be stibject to it. 
Kimberly v. Arms, 129 U. S. 512, 524, 9 Sup. Ct. 335, 32 L. Ed. 761 ; 
Terry v. Naylor, 125 Fed. 804; O'NeilI v. Capelle, 62 Mo. 202 ; i:5ank 
V. Miller, 73 Mo. 187, 192. But it controls the décision of this case, 
and renders another trial of this action by Mr. Hall, the choscn référée 
of the parties, unavoidable. After he has completed this new trial, let 
him return to the court ail the évidence taken before him with his re- 
port, and let him state in the latter ail exceptions to his rulings which 
either party request him to report and the particulars thereof , together 
with the fact that he has returned with his report ail the évidence taken 
before him, which he should clearly identify by a proper description 
in his report. If exceptions are filed to the report, they will présent 
to the Circuit Court for review rulings of questions of law by the réf- 
érée to which he reports exceptions, and thèse only. The sufficiency 
of the évidence to support his findings of fact will not be reviewable 
by that court, or by this ; but, if proper requests are made and excep- 
tions tâken, the question whether or not there is substantial évidence 
to sustain the findings of fact of the référée may be considered by the 
.Circuit Court, for that is always a question of law. ïi a review in 
this court of the rulings of the Circuit Court is subsequently desired, 
a bill of exceptions clearly setting forth the rulings, exceptions, and 
évidence or facts which conditioned the rulings challenged, certified 
by the judge who made them, will be indispensable to their considéra- 
tion hère. 

The judgTTient below is reversed, and the case is remaiided to the 
court below, with directions to grant a new trial thereof by Mr. Hall, 
the chosen référée of the parties, pursuant to their stipulation. 
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GITT v.'îîIEGLER et al. 

(Circuit Court of Appeals, Third Circuit. September 28, 1910.) 

No. 51. 

Bankbuptcy (Î S45*)— Coepoeations— Distkibution of Estate— Claims of 
Stookhoi-dbbs. 

A corporation was organlzed to tsike over tUe business of a mercantile 
partnershlp In paymeut for which it assumée! the debts of the flrm, and 
also Issued its capital stock to the partners. It clid a large business, 
in the course of which it sold the merchandise so acquired, and paid 
the debts of the partnershlp. Held that, on the distribution of its es- 
tate lu twinkruptcy, the question of the value of the considération paid 
by the partners for their stocli was not in issue, and that a clalm of 

•For other cases se© same topic & 5 numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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one of tlieiii a,a;iiins:t tbe estate, odierwise undisisiited, co'.ild not be de- 
ferred until afti^i- the payment of other creditors on the ground that, 
as tlie eveiit showed the corporaiiou was Insolveiit from its orgaui/a- 
tion, aod tliat, tberefore, sucb créditer gave ii(> value for lus stock and 
was liable tb(\refor, tbe évidence boiiig insufficiont to show tbat tbe 
transaction was l'raudulent, and iieitber the corporation, to vi'hose rights 
only tbe trustée succeeded, iior tbe prewent creditors, having any staud- 
ins to nial;e sucli elaini. 
[Ed. Xote. — For otUer cases, soe Bankruptcy, Dec. Big. § 345.*] 

Appeal from the District Court of the United States for the Middle 
District of Pennsylvania. 

In the matter of the L. M. AUeman Hardware Company, bankrupt. 
Appeal from an order refusing to permit H. N. Gitt, a créditer, to 
share in the distribtition of a,ssets. Reversed. 

For opinion below, see 172 Fed. 611. 

Allen C. Wiest and C. J. Delone, for appellant. 
W. C. Sheely and John D. Keith, for appellees. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
BRADFORD, District Judge. 

BUFFINGTON, Circuit Judge. In the distribution in bankruptcy 
of the assets of the L. M. AUeman Hardware Company, the court be- 
low refused to permit H. N. Gitt, a créditer in the sum of $21,094.12, 
to share in said distribution. He thereupon appealed to this court. 

The L. M. AUeman Company, the bankrupt, was a corporation char- 
tered by the state of Pennsylvania in March, 1903. It was extensively 
engagea in the hardware business from then untU December 10, 1906, 
when it was adjudged bankrupt. It carried large stocks of goods, a 
statement made by the accountant in évidence showing that its assets 
at the date of bankruptcy aggregated some $68,000, and its property 
even under bankrupt liquidation realized, over administration ex- 
penses, upwards of $35,000 for distribution among its creditors. It is 
over the distribution of this fund that this controversy arises, and it 
is helpful to the proper considération of the question hère involved 
that we should bear the fact in inind that the présent proceeding is 
one of distribution. It is in affirmance of the ownership by the corpo- 
ration of the subject of distribution. Indeed, the présent situation 
may be aptly described by what was said of the status in Hooven Co. 
V. Evans Co., 193 Pa. 31, 44 Atl. 2T7 : 

"Tbe bill in tbis case was flled hy a creditor of tbe corporation défend- 
ant, alleging tbe iusolvency of tlie couii)any, and asliins tlie court to take 
charge of the property and assets of tlie défendant, and to appoint a re- 
ceiver for that purpose. It was not a creditor's bill filed against a coriwra- 
tion and its stoekholders for tbe purpose of enforcing tbe iiayment of un- 
paid capital stock for the beneflt of ail the creditors by means of an as?eïs- 
ment to be made by the court upon the stoekholders of the eomijany dé- 
fendant of an amount of unpaid capital stock sufficient to pay ail the debts 
of the corporation. The bill has no aspect of that charaeter. It does not 
ask for such a decree. Nor is it a bill against the stoekholders claiming to 
hold them liable as partners by reason of defects in the organisation of the 
défendant company as a corporation. On the contrary, it is a bill against 
the corporation in its corporate capacity, asking the court to adniinlster 

*For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Its property and assets in siich a manner as to hâve tliem applled to Ita 
ttebts. It necessarily implias, and proceeds upon tlie presmnption, tliat the 
défendant is a corporation, lawfully created, liaviug property of varions 
kinds, eugaged in tlie proseeution of a lawful l)nsiness, witli its assets of 
\yliatever kiud, and witli tlie intent and pnrpose to hâve those assets ad- 
mhiistered as the property of the corporation, and to hâve them converted 
info money, and the nioney resulting from the bnsiness earried on and from 
the propei-ty sold, to be applied to the payment of its debts, so far as that 
resuit can be accomplished." 

The daim of Gitt is net controverted, but it is contended it cannot 
participate in this distribution because he is indebted to the banl<rupt 
Company. And such liability to the corporation is alleged to exist by 
reason of certain matters connected with the organization of this cor- 
poration. Now the Suprême Court in Hewit v. Berlin Machine, 194 
U. S. 296, 24 Sup. Ct. G90, 48 L. Ed. 986, York v. Cassell, 201 U. S. 
344, 26 Sup. Ct. 481, 50 h. Ed. 782» and Thompson v. Fairbanks, 196 
U. S. 516, 25 Sup. Ct. 306, 49 E. Ed. 577, held that the rights vested 
in a trustée in- bankruptcy are simply those the bankrupt held, with 
the exception in case of certain liens, not hère involved, noted in Bank 
V. Staake, 202 U. S. 149, 26 Sup. Ct. 580, 50 L. Ed. 967. 

, The question, then, is, What . rights had this corporation against 
Gitt when it became bankrupt? , That liability is determined by the 
law of Pennsylvania. Let us first ascertain the facts. In 1903, Gitt, 
the appellant, and one Johns, were partners in the hardware business. 
Tjiey organized this corporation for the purpose of taking over that 
partneirship business, of which they were sole owners. In order to 
obtain a charter unde'r the Pennsylvania statutes, it was necessary that 
$5,000, being 10 per cent, of its capital stock, be paid in, which was 
doiie. Messrs. Gitt and Johns, who were both men of large means, 
were personally responsible as partners for the indebtedness of that 
iîrm. Its Personal property, which inventoried $73,305.33, was turned 
over to the company, and this thereafter formed the stock in trade of 
the Company, and on it and additions thereto the company did a large 
business. For example, its sales from March to December following 
its incorporation aggregated $108,000 and upwards. The corporation 
sustained losses by fire and its property at that time was such that 
$41,000 was realized from insurance and applied to the payment of 
its debts. During the 31/2 years of its opération it lost some $34,000. 
When it was adjudged bankrupt, its trade assets, as we bave seen 
above, not including an item of $18,799.80 for fixtures and good will, 
stable and warehouse $2,340.96, and accounts receivable $23,698.53, 
aggregated $51,364.84. The proofs do not disclose the gross amount 
realized therefrom, but there is now for distribution some $35,000. 
The partnership whose business was taken over by the company was 
so heavily involved at the time that we may assume that liqu'dation 
meant insolvency. As Gitt and Johns were of abundant means and 
were personally liable for ail of that indebtedness, they chose to con- 
tinue the business under corporatC' name, and since none of the indebt- 
edness of the partnership, liability for which was assumed by the cor- 
poration, is now claimed against the latter, presumptively it has ail been 
paid. At any rate, there is no évidence that any of it is now existing, 
and no claims made upon the présent fund are shown to bave been in- 
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debtedness of the old firm. Moreover, there is no évidence in this case 
that any présent claimant of the company was misled, deceived, or in- 
duced to extend crédit to the corporation by any statement, fact, or 
omission connected with or grovving out of the original incorporation 
of that company, its taking over of the business of the preceding part- 
nership, or of the terms of such transfer. In fact, there is nothing in 
this case that satisfies us of anything but the good faith of the parties 
in forming this corporation. They were men of means, and had orig- 
inally become responsible on paper of the preceding partnership. 
Their expérience with it and with a partner who had drawn them into 
it naturally led to a désire to Hmit their future personal responsi- 
bihty, and this they sought to do by incorporation. But the course of 
business showed this could not be donc, for, from the date of incor- 
poration forward, Gitt continues to évidence his faith in the future of 
the corporation by permitting Johns to go out of the business. From 
time to time Gitt extended his personal crédit, and increased his lia- 
bility by indorsing its paper. In view of the subséquent fire, the cor- 
poration's losses and its System of bookkeeping, which, as we under- 
stand the accountant's criticism, was such as might not hâve given the 
company itself full appréciation of its opérations, the bankruptcy of 
the company can be attributed to other causes than to the charge that 
the whole life of this company from its start was an insolvent bank^ 
rupt opération. Indeed, when the attention of the accountant, who, 
examined the company's affairs at the instance of the trustée, was 
called to the fact that his report as of March, 1903, shows the com- 
pany was insolvent, he says : 

"We know it now that It was in.solvont theii and at the time of its lu- 
corporation. We malie the statement now, but could not hâve made it then." 

And this is the just view to take, for, as was said in Finletter v. 
Acétylène Light Company, 215 Pa. 90, 64 Atl. 430, when it was alleged 
patents were overvalued in the issuing stock therefor : 

"In the proceedlng the question of the value of the liceuses is to be de- 
termined as of the time of the formation of the company, and not after 
it has bec-ome insolvent from any particular cause. American Company v. 
Ilays, 165 Pa. 498 [30 Atl. 936]." 

Now, in the présent case, it is alleged the firm was insolvent when 
its property was taken over by the company, and the $25,000 in stock 
which Gitt and Johns received in payment therefor, and ail of which 
Gitt now owns, was issued without considération and in violation of 
the provisions of the Pennsylvania act of April 29, 1874 (P. L. 81), as 
amended by the act of April 17, 1876 (P. L. 32), which provides: 

"lîvery corporation ereated under the provisions of this act or acceptiuR 
its provisions, may take such real and personal estate, minerai rit;hts, patent 
rights, and other property, as is necessary for the purpose of Its organiza- 
tions and business and issue stock in the amount of the value thereof, in 
payment thereof." 

Now, granting that subséquent events show the partnership was 
then insolvent, we then bave the question, How was any party now be- 
fore us effected thereby, or how could that issue be involved in this 
distribution? This company came into existence, and its whole corpo- 
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rate business was based on the stock of goods it obtained from this 
firm. Its whole business existence and the assets hère distributed are 
founded on the affirmance, ratification, and enjoyment of the contract 
for the sale or the property of Gitt and Johns to the corporation. It sold 
thèse goods and mixed the proceeds up in its opérations, and the prés- 
ent fund had its origin in property of the old firm. How does it lie 
in the mouth of the company to at the same time enjoy the property 
it received and allège the illegality of its réception? We are not hère 
dealing \ivith a fraud, we are not dealing with a subscription to stock, 
we are not dealing with the rights of any créditer who was misled ; but 
we are dealing with a case where no party who might hâve been in- 
jured thereby is concerned, where aU the creditors of the old firm hâve 
been paid, and where there is no proof that any creditor of the new 
corporation bas been deceived or misled by the stock issue complained 
of. If, then, the rights of no individual creditor are hère involved or 
sought to be enforced, it follows that Gitt's claim cannot be rejected 
unless the bankrupt company itself bas a counterclaim against him. 
And how can it be said it has ? It is true capital stock is a trust fund 
for the benefit of creditors, and, if stock is ficticiously and fraudulently 
issued, it may be collected for the benefit of creditors (Coit v. Gold 
Co. [C. G.l 14 Fed. 16; Handley v. Stutz, 139 U. S. 436, 11 Sup. Ct. 
530, 35 L. Ed. 237) ; but when, as hère, the value of the considération 
of the stock was fairly debatable, and the corporation enjoyed, used, 
and did its en tire corporate business for several years on the property 
conveyed to it, and where the property cannot be restored or the con- 
tract rescinded, and where no person hère interested was in any way 
induced to act or was misled or wronged by the maintenance of that 
status, We think the corporation has no such right or claim against 
Gitt as prevents bis unquestioned debt from participating in this dis- 
tribution. Under thèse facts, it is clear that this corporption had, prior 
to b?nkruptcy, no right of action against Gitt to recover on tl^is stock 
which was issued to him for bis merchandise. And, if such be the 
case, the status of the parties is not changed by bankruptcy, for, as 
was said in Thompson v. Fairbanks, supra : 

"Under the présent bankrupt act, the trustée takes the property of the 
bankrupt, hi cape unaffected by fraud. In the same pllght and condition that 
the bankrupt himself held It, and subject to ail the equities imposed upon 
It in the Uands of the bankrupt." 

We are therefore of the opinion that Gitt should hâve been allo-ved 
to prove his claim, and the decree is reversed, with directions to allow 
him to do so. 
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THE ASHBOURXE. 

THE BOtIKER NO. 2. 

(Circuit Court of Appeals, Second Circuit. June 14, ICCLO.) 

Nos. 270, 271. 

1. Collision (§ 66*) — Passinq Tows— Pault. 

In a libel against certain tuirs for injuries to a scow due to a collipion 
between tlie tows, évidence keld to require a finding tliat tlie main fault 
was that of the tu? of one of the tows in permittlng her tow to get on tlie 
port side of ttie eliannel owing to négligent navigation. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 84; Dec. Dlg. 
§ 66.*] 

2. Collision (§ 123*) — Primaey Fault— Oontributing Négligence. 

In a libel for collision, the vessel guilty of primary fault is liable for 
the damages sustained, and clear proof of contributory fault by the other 
vessel must be presented before the latter can be held to bear an equal 
share of the damages. 

[Ed. Note. — For other cases, see Collision, Cent. I>ig. §§ 259-2G1; Dec. 
Dig. § 123.*] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Libel by the Red Star Towing & Transportation Company against 
The Steamtug Ashbourne and the Steamtug Bouker No. 2, and by the 
Phoenix Towing & Transportation Company against the same ves- 
sels. From a decree dismissing tbc liljels as to the Ashbourne and as- 
sessing damages against the Bouker No. 2, she appeals. Affirmed. 

The following is the opinion of Adams, District Judge, in the trial 
court : 

This action was conmienced by the Ued Star Towing & Transportation 
■Company, flUng a libel against the tug Ashbourne, in which it is allege<l 
that on the llth day of October, 1907. at about 8 o'clock P. M. the tug Ash- 
bourne started with a tow from Packer Docli, Jersey City, bound for Port 
Reading, New Jersey, the boat Red Star belng in the flfth tier of the tow 
and ne-ît to the outer port boat; that the tow consisted of twenty-four 
hoats, four boats abreaSt, making six tiers, the hawser or leading tier being 
fast to the stern of the Ashbourne. That the Ashbourne proceeded across 
the Bay of New York, and into the Kill von Kull wlth the tow. and when 
nearing or in the vicinlty of Bergen Point, the steamtug Bouker No. 2, bound 
towards New Yorls, was pbserved coming through the KiHs with two mud 
.scows in tandem fashlon. In tow of and astern of the Bouker No. 2; that 
hefore meeting one another the said steamtugs exchanged a signal of one 
whistle, the tide runnlng ebb at the time and the wind from the west, and 
that the tugs with their tows attempted to pass one another, the Bouker No. 
2 being on the Staten Island side of the channel and the tug Ashbourne with 
her tow on her port side, but that in the effort to pass, the boat in the fourth 
tier of the Ashbourne's tow ou the ixirt side came in contact with the mud 
scow in tow of the Bouker No. 2 driving her l>ack so as to bring her in con- 
tact with the boat Red Star, resulting In serious damage to her and in the 
sinking of the boat in the fourth tier of the Ashbourne's tow. That the col- 
lision occurred about 2:30 A. M. on the 12th day of October, 1907. 

The faults alleged against the Ashbourne are: (1) in not Iceeping a proiier 
lookout ; (2) in not having a helper at the stern or somewhere on the port 
side of her tow in order to keep it straight and follow in the wake of the 
Ashbourne ; (3) in not giving a wider berth to the Bouker No. 2 and her tow 

*For other cases Eee same topio & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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in j)n!=siiis, as tliere was pleiity of room on her starboarrT siile so to do ; (4'i 
in not blowiug aii.y alarni wùistles ; (ô) in not talîing timely measures to 
]n-event her tow, bet-ause of tlie tide and the direction of tlie wiud (tlie boats 
beinj,' ligbt) froni setting on to the tow of tl>e Boulver No. 2. The damages 
claimed were $900 ; ((J) in not sto])ping so as to prevent collision. 

Tiie Ashboiirije's answer to the lil)el allèges that at 2:20 A., M. on the 12th 
of Oi-tober, when lietween Bergen Point Terry and the Ked Buoy those in 
cliai'ge of the Ashbourne observed the loaded tow coming up in charge of tlie 
Boulver No. 2, cousisting of two loaded mud scows; that signais of one 
^rhistle each were exchaiiged between the tngs, and that pursuant thereto 
the Ashboiirne ported her wheel and stood over as much as she possibly conld 
to the starboard side of the channel ; that the Boulier No. 2 and her scows 
passed the tug Ashbourne, hut that the Bouljer No. 2 falled to keep to the star- 
board side of the channel, with the resuit that the flrst scow in her tow 
struclc the Irène, that being the port boat in the fourth tier of the Ashbourne's 
tow, breaking her and six other boats adrift and causing serions damage to 
the said boats. 

The allégations of fault agalnst the Bouker No. 2 are: (1) that she did 
not keep over to the starboard side of the channel ; (2) that she had no 
coni]jetent lookout or a compétent man in charge of her navigation ; (3) that 
her tow was improperly made up so as to be unmanageable ; (4) that in 
having ample room to pass the Ashboitrne and her tow, if properly managed, 
she brought her tow into collision with the tow of the Ashbourne. 

ïhe Ashbourne then flled a pétition bringing the Bouker No. 2 into the ac- 
tion and alleged substantially the same facts and the game faults as stated 
in her answer. 

Sonie little time after that the Pliœnix Towing & Transportation Company 
îiled a libel against the Bouker No. 2 and the Ashbourne. The last mentioued 
libelant was owner of the scow Irène, and the libel was joined by Chris Seiv- 
erson, the master of the Irène'. The libel allèges that the Irène was placed 
in the third tier of boats and made fast In the tow hy two haw.sers from the 
bow to the stern of the boat ahead of her and two hawsers from its steru to 
tlie bow of the boat inmiediately astern of it; that when the tow was so 
made up, the Ashbourne started with it bound for Port Reading, and tliat 
whlle the tug and tow were under way and when a bout abreast of Bergen 
Point Buoy about 2 o'cloek in the morning of the 12th of October, the tug 
Bouker No. 2 was observed approaehing, bound towards New York, then being 
about opposite Shooter Island, the Bouker No. 2 having two loaded mud scows 
in tow astern, one behind the other ; that both the Ashbourne and Bouker 
No. 2 had their tows on hawsers and that they proceeded on such a course 
that the head mud scow in tow of Bouker No. 2 struck the Irène breaking in 
the planks In her side and stern and affeeting other severe damage, whereby 
some of the hawsers with which it was made fast were broken and she sus- 
tahied damages, Ihcluding damage to the master's household furnlture, and 
so forth. The d,amages in this case caused by the sinking of the boat are 
claimed to be .$2,300 and the loss of the master's personal effects $350. 

The allégations of fault agalnst the Ashbourne are: (1) in endeavorlng to 
navigate with a tow that was too large and unwieldy to permit of proper 
navigation ; (2) in maklng up its tow in a careless manner ; (3) in failing to 
keep nearer to the New Jersey shore ; (4) In navigatiug on sucli a course as 
to ijring its tow into collision with the tow of the Bouker No. 2; (5) in fail- 
ing to observe the apiproach of the Bouker No. 2 with its tow in time to take 
measures necessal-y to avoid collision ; (6) in approaehing on a course too 
close to the No. 2 and its tow ; (7) in neglecting to provide for sufficient as- 
sistance or help in the navigation of a fleet of the size of that which the 
Aslibourne had In tow. 

The Bouker No. 2 is eharged with fault: (1) in failing to keep over towards 
the Staten Island shore; (2) in failing to hâve her tow upon a hawser of such 
length that she would be able to properly control her tow and avold collision ; 
(3) in proceedlng on a course too close to the .\shbourne ; (4) in failing to 
observe the course of the Ashbourne and her tow in time to avoid collision. 

This libel was duly answered by both parties and I do not think it neces- 
sary to state the pleadings any further at this time. 
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The pivotai point of this conision Is whîch boat was on the wrong slde of 
the channel. It is claimed on the part of the Ashboume that the tow of the 
No. 2 swung out from her side of the channel and got In the Ashbourne's wa- 
ter so that the collision happened, the Ashboume elaiming that her tow was 
kept straight behlnd her and always on her own side ol' the channel. 

The most difflcult question in this case Is to détermine which tug dragged 
her tow out of its own water. The tide was ebb. There has been some little 
dispute about its strength, It being contended on the part of some that it was 
as much as four or flve Icnots, while on the other hand it is contended that 
it was practically a lînot and a half. There Is great divergence there and it 
is not explainable In any way exceptlng perhaps the observations made by 
the govemnient were not in the place at or near where the collision occurred. 
That has been suggested in the course of the argument. However, I do not 
see that that is controlling. The tide was undoubtedly ebb and runnlng 
towards New Yorlî Bay ; the Ashboume was proeeeding against the tide and 
the No. 2 was proeeeding with it. Each had her tow behind her until one was 
In the immédiate vicinity of the place of tbe collision, as to which the testi- 
mony does not differ very much, it being to the southward and a little to 
the westward of the Red Buoy in the channel opposite Port Richmond. 

An important question In the case is what effect did the tide hâve upon the 
vessels? The tide being ebb, if there had been nothing to deflect it or change 
it in any way it would undoubtedly proceed nearly straight, somewhat in- 
fluenced by the contour of the land, towards New York Bay ; but there was a 
great volume of water coming out of Newark Bay, the principal part of it in 
the main ship channel and some small part over the shore between the Light 
and Bergen Toint, and that part between the Point and the Light was, admit- 
tedly by ail parties, much less in force than that which was running in the 
main ship channel. It is contended hère by the Bouker No. 2 that that had a 
very considérable force, while on the part of the Ashbourne it is alleged that 
it had very little force. I think the prépondérance of the testimony shows 
that It did hâve some force although it was close up to the Light, between the 
Light and the Point, but it was a narrow channel at best, that is, the part 
of the channel which allowed the flow of any considérable body of water ; 
most of it was broken up by the rocks which were on the bottom and it was 
only up near the Light there could be a channel allowing any force at ail, so 
that I do not think that the force of the water to the eastward of the Light 
had very much to do with this collision. Of course the great body of the water 
came out of the regular channel to the westward of the Light and then meet- 
ing the regular tide or the currents running to the eastward .loined with it 
and ran over and struck the Staten Island shore In the vicinity of what is 
known as the Fighting Dock. Whatever the strength of the tide may hâve 
been — any where from two to four knots probably — when It struck the Staten 
Island shore at the point indicated, it then struck over across the channel and 
proceeded In the direction of the New Jersey shore to a i>oint a little to the 
eastward of what is known as the Bergen Point Ferry. Now, when the Ash- 
boume brought her tow down in the vicinity of the Red Buoy she then en- 
countered this Newark Bay tide. and there has been a great controversy as 
to what the influence of that tide was upon the Ashbourne's tow ; it being 
cottijèndéd by the Ashbourne that it simply had the effect of Ueeping the tow 
out straight behind her on her starboard side of the channel ; and on the 
part of the No. 2 It has been contended that some portion of the tide struck 
across, caught the Ashbourne's tow and forced it over to the No. 2's part of 
the channel. Giving to this the best considération I can, I bave corne to the 
conclusion that the Ashbourne's contention Is right. At the opening of the 
case when the daims of each side were given I was quite inclined to think 
that the case would turn against the Ashbourne because she was taking a 
large tow — twenty-four beats — to the westward — ^and If there were any tide 
at ail it would tend to deflect her tow from a straight course, It would naturally 
afiCect It very much, and I thought she should hâve a helper properly stationed 
so as to aid her. She had a helper but the helper was up on the flrst tier 
where, while it was useful no doubt as far as speed was concerned, it was 
of no use whatever in keeping her tow straight. I think that is conceded by 
proctor for the Ashbourne. It is claimed that she did not need any helper at 
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the end. of the tow beoause it would hâve to be straight on aecoimt of the way 
the current was running and as I sald a moment ago, I think most Ukely that 
is the situation and that she could not get her tow over on the Staten Island 
side of the ohannel, which was 600 or 700 feet wide probably, unless there 
was something more than the current to take her there. I believe that this 
collision which occurred between tlie tows of the respective tugs was on the 
northern side of the mid channel. To account for No. 2's tow belng there, the 
Ashbourne suggests that it was an unmanageahle sort of tow, dlffieult to 
tow straight, and that when it got a cant in elther direction it was very dlffi- 
eult If not Impossible to straighten it out immediately, therefore, while the 
No. 2 went by the Ashbourne's tow safely, the scows sheered over In a some- 
what northerly direction and struck the tow of the Ashbourne in the fourth 
tier; there were six tiers altogether, and the other tiers eut loose from the 
rest of the tow and perhaps avoided It in that way. 

I thlnk the main fault in this case was that the No. 2 permltted her tow 
to get on her port side of the channel, the Ashbourne keeping her tow in a 
reasonably straight Une on her starboard side of the channel, so that if the 
No. 2 had kept her tow on her side of the channel the collision would hâve 
been avoided. 

It only remains to consider whether, or not, there was any contributing 
fault on the part of the Ashbourne. It has been argued that she should hâve 
stopped ; that she should bave blown alarm whistles. After llsteulng very 
attentively to what has been said in that connection by the proctors, while 
grantli'g that she was undoubtedly in fault in those respects, because she 
should bave had a lookout and should hâve blown alarm whistles, still I am 
not eonvinced that her faults in those respects really contributed to the 
collision. 

There has been a strong disposition manifested on the part of the courts 
recently to let the blâme rest where it prlnclpally belongs. Some time ago I 
had a case that occurred In the channel between Blaekwells Island and the 
New York shore, where the tug Teaser wlth a tow on a hawser was going to 
the southward and eastward and met a tug w^ith a tow of two car-floats, I 
thlnk, one on eaeh side of her in the channel. The Teaser was proceedlng ta 
the westward and the other tug to the eastward and was on the wrong side 
of the channel. I divided damages there. I held the Teaser in fault also 
because she did not stop or do something to avoid the collision. My décision 
was reversed by the Circuit Court of Appeals which said: "The Teaser was 
held to hâve fulfllled her dnty in portlng, in golng to the right of the channel 
and as to her llî;hts and signais. The testlmony of her witnesses as to her 
navigation was eredited by the district judge who heard them. and we see no 
reason why it should be discredited. She saw No. 14 and her floats when 
nearly a mile away. She repeatedly blew single whistles, Interspersed wlth 
alarm whistles when they were not responded to either by whistles or by 
change of course. She ported promptly, then straightened out, then ported 
agaln, and finally when quite as close to the New York shore as it was safo 
to go. She was condemned for not stopping and backing sooner. In the City 
of Augusta and the Chicago, 125 Fed. 712, 60 0. C A. 480, we; held that, 
where a primary fault was attrlbutable to one vessel, elear proof of. con- 
tributing négligence by the other vessel should be preeented, before the l:«tter 
could be held to bear an equal share of the conséquent damage." 

This case seems to me even more doubtful than that of the Teaser. It 
seemed to me then that the Teaser should bave stopped because she was 
almost running Into collision and I thought if she had stopped to give the 
other vessel a chance it would bave done something towards avoiding a 
collision. Bnt you see what the Circuit Court of Appeals has held, and apply- 
irg the principle to this case the collision can be aecounted for by the fault 
of No. 2, if I am correct In holding her in fault. 

I therefore allow a decree in favor of the llbelants against the Bouker No. 
2 and dismiss the llbels as to the Ashbourne. 

Counsel for the tug Bouker No. 2 ofCer in évidence the report of the captain 
to the local inspectors. It reads as follows: 

"Tugboat Bouker No. 2 at 12:30 A. M. the 12th instant left Dredge No. 7 oft 
Crassell, S, 1., with two mud scows 7 R R and 14 H on a short hawser bound 
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to sea. About 2:30 A. M. I was at the east of Shooters Island when I saw 
the lights of a west bound tow; lie blew me oue whistle which I promptly 
answered, as the tlde was running ebb and the wind from the westward ; I had 
to hold my tow well up to the windward as the tide out of Xewark Bay sets 
strong on the Staten Island shore. I passed the tow which proved later to 
be the tng Ashbourne bound to Port Rcading, I passed her on my port side 
about 300 feet, when I was abreast of the Fightlng Dock, abreast of Newark 
Bay. 

"My tow was close to the Staten Island shore and as my scows were draw- 
ing 14 feet I did not hâve much room ; the light tow was sagging towards 
me, when my scows were about the middle of the light tow ; the tow fouled 
my head scow No. 7 R R and the scow Irène was sunk ; my hawser parted 
after the collision ; the tow broke up and I went back and beached the scow 
Irène at West Brlghton. The man on the scow got on a canal boat in the 
tow. I could not learn of any other damage done so I proceeded to sea ; the 
lights on my scows were burning brightly. 

"I did everything in my power to avoid a collision and I had a strong ebb 
tide with me. 

"Respectfully, William J. Walsh." 

Henry E. Mattison and Carpenter & Park, for appellant. 
Armstrong, Brown & Boland, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The crucial question in the case is where the col- 
lision occurred. If it was near the Oil Dock or Fighting Dock on the 
Staten Island side of the channel it would be easy to find the Ash- 
bourne in fault. If, however, it happened on the other side of the 
channel near the red buoy, the Bouker No. 3 would seem to be in 
fault. The District Judge found that the collision was on the north- 
ern side of the channel a little to the westward of the red buoy. The 
testimony as to location is voluminous and very conflicting; ail the 
witnesses who gave évidence on that point were examined in court, 
and the District Judge had the advantage of seeing them and hearing 
their testimony. We find nothing in the case which would warrant 
this court in reversing his finding. The decrees are affirmed, with 
interest to libelants, and with costs to the Ashbourne against the 
Bouker No. 2. 



SMITH et al. v. JONES et al. 

(Circuit Court of Appeals, ïhird Circuit. June 3, 1910. Rehearing Denied.) 

No. 62. 

1. Street Railkoads (§ 52*) — Sai^e op Bonds — Construction or Conttïact. 
A written contract for the sale and purcliase of bonds of an insolvent 
Street railroad company, made with a boiidholders coniniittee, fteîrf mit 
to hâve been so modifled by a supplemental agreement as to relieve tb!^ 
bondholdens from the payment of the cost of acquiritig certain ri<;lit of 
way by condenniation proceedlngs wliieh by the original contract tliej 
were to pay before receiving the considération for the lîonds. 

[Ed. Note. — For other cases, see Street Hailroads, Cent. Dig. §§ 130. 
1.31; Dec. Dig. g 52.*;] 

•For other caees see same topic & § nombek In Dec. & Am. Digs. 1907 lo date, & Rep'r Inde.'ie» 
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2. Courts (| 354*) — Fédéral Courts— Conformitt to State Practice. 

The i)roce(lure prescribed by the Pennsylvania practice act of Aprll 
22, 1!)05 (P. L. 280), glving either party requesting binding instructions 
wliicli hâve heen refused or tlie poiut reserved the right to "move the 
court to hâve ail the évidence taken upon the trial duly certifled and 
filed so as to become a part of the record and for judgment non obstante 
veredicto upon the whole record," Is adaptable to the fédéral courts 
and one which the couformity statute (Rev. St. § 914 [U. S. Comp. St. 
1901, p. 684]) requires circuit courts within the state to foUovsr. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 934; Dec. Dig. 
§ 354.* 

Couformity of practice In common-lavï' actions to that of state court, 
see notes to O'Coimell v. Reed, 5 C. G. A. 594; Nederland Life Ins. Co. 
V. Hall, 27 C. C. A. 392.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Action by Thomas A. Jones and others, to the use of J. W. Van 
Dyke, against Edward B. Smith and others, trading as Edward B. 
Smith & Co. Judgment for plaintiffs, and défendants bring error. 
Reversed. 

See, also, 158 Fed. 911. 

H. C. Boyer and Wm. A. Glasgow, Jr., for plaintiffs in error. 
Malcolm Lloyd, Jr., R. D. Brown, and C. H. Burr, for défendants 
in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below Thomas A. 
Jones and othérs brought an action at law against Edward B. Smith 
& Co. to recover damages for failure to deliver bonds of a certain char- 
acter. At the trial the court reserved a point of défendants, viz., 
"Under ail the évidence in this case the jury should find for the de- 
fendants," and submitted the case to the jury. It found a verdict in 
favor of the plaintiffs for $47,739.83, and as part of such verdict: 

"The jury did also answer the following questions: (1) Did Smith & Co. 
agrée to modify the contra et of January 25, 1900, in the manner referred 
to in the trustées' letter of February 9th? Answer: Yes. (2) Was the issue 
of $600,000 on February 8, 1907, a mère temporary expédient for the pur- 
pose of meeting pressing obligations? Answer: No." 

Subsequently the court denied the motion of the défendant to enter 
judgment in its favor on such reserved question and entered such judg- 
ment for the plaintiffs. Thereupon défendants sued out this writ of 
error. 

Under the issues formed, the proofs adduced, the finding of the jury 
that Smith & Co. modified "the contract of January 25, 1906, in the 
manner referred to in the trustées' letter of February 9th," and the 
statement of the plaintiffs' predecessor in title made in the letter of 
January 11, 1907, to Smith & Co., wherein he adopts the sale made 
by the bondholders committee, "as such sale is supplemented and inter- 
preted by the letter of Messrs. Eeigh & Ferebee, trustées, to Messrs. 

•For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rop'r Indexes 
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Foster, Simcoe & Cobb, dated February 9, 1906," the case turns on 
the meaning and proper construction of such letter, which is : 

"ïhe undersigned trustées, aetlng under contract between yourselves and 
D. L. Groner and Tazewell Taylor, bearlng date on the 25th day of Jan- 
nary, 19()0, beg to report that in compllance witli the said contract, Ed- 
ward B. Smith & Company, assignées ot D. Ij. Groner and Tazewell Taylor, 
hâve j>aid to us the sum of flfty-nine thousand and four hundred (.|ûl),400) 
dollars, that being 40 per cent, of the amount of the face value of the bonds 
placed by you in our hands, and we hâve, in compllance with the trust im- 
posed in us, delivered to the said D. h. Groner and Tazewell Taylor the said 
bonds which were placed hy you in our hands, and we hold now, subject to 
your orders, 40 per cent, of the face value of said bonds, to wit, fifty-nine 
thousand and four hundred ($59,400) dollars, less the sum of nine thousand 
($&,000) dollars, that being 40 per cent, of the bonds belonging to the Con- 
solidated Turnpike Company, and the further sum of eight thousand (,$8,- 
000) dollars, which two sums are reserved by us as our indemnity against 
any loss which niay be sustained by the purchasers of the bonds on account 
of condemnation of the Océan View right of way, and the further sum of 
four hundred (S400) dollars, reserved for certain gênerai expenses. 

"Deducting thèse sums, amounting to seventeen thousand four hundred 
($17,400) dollars, from the amount received by us, leaves in our hands, sub- 
ject to your order, for distribution araong the owners of said bonds, other 
than the Consolidated Turnpike Company, the sum of forty-two thousand 
($42,000) dollars, or 33% per cent, of the face value of ail said bonds, ex- 
cept those owned by the Consolidated Turnpike Company. 

"The cost, if any, of the said condemnation proceedings, will fall first upon 
the bonds of the Consolidated Turnpike Company, and we fee! confident that 
the eight thousand dollars ($8,C>00.0O) above reserved, for indemnity as afore- 
said, or the greater part thereof, will ultimately be returned to us for dis- 
tribution, through you, amoug the bondholders, from whose holdings the sum 
bas been received. 

"You will observe from the above that there can in no event he any fur- 
ther liabllity on account of condemnation proceedings than the reserved 
fund above stated, and only so much of that as may be necessary to meet 
the costs of such condemnation proceedings. 

"We hâve a contract with the purchasers of said bonds, under which each 
bond owner may at hls élection accept the money for their holdings as above 
stated, or leave said money in bank, and exercise the right to take new bonds 
in a new company, should said purchasers hereafter aequire the Bay Shore 
Terminal Company, by purchiise or reorganlzation." 

The facts necessary to an understanding thereof are thèse : In Sep- 
tember, 1905, Jones and the other défendants, being mortgage bond- 
holders of the Bay Shore Terminal Company, an insolvent trolley road 
at Norfolk, Va., by writing, constituted F. S. Foster and others a 
bondholders committee, authorizing them : 

"To sue, dispose of, exchange and contract concerning said bonds. * * * 
And we agrée to accept the considération received for said bonds * * * 
whether in cash or securitles, provided only that such considération shall 
be of equal benefit to ail signers hereof wlthout préférence." 

On January 25, 1906, E. B. Smith & Co., through their agents, 
Messrs. Groner & Taylor, made a contract with this committee, where- 
by, inter alla, they agreed to buy and the committee to sell not less than 
$135,000 in value of bonds held by the committee at 40 cents on the 
dollar, or at the option of the bondholders, instead of paying said sum 
for the bonds, to pay for them in bonds of a reorganized trolley com- 
pany, dollar for dollar. It was also agreed that the bonds so sold by 
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the committee were to be f ree f rom certain right of way charges then 
in dispute, as f ollows : 

"It is understood tetweeii the parties hereto that authority bas been giveii 
to the présent receivers to begin proceedings for the condeumation of sucb 
part of thé right of way of the said eompany as is in dispute, and it is fur- 
ther understood that such proceedings are to be begun and concluded with- 
out cost to the parties of the second part hereto, and, in the event that the 
said parties of the second part hereto are called upon to pay anything on 
account of the said right of way, they shall be reimbursed proportionately 
by the bondholders herein represented." 

By said contract Messrs. Leigh & Ferebee were constituted trustées 
to hold the purchase money and the bonds pending performance of the 
contract. 

Now it is conceded that, if this contract has not been modified as 
to the requirement of removing the right of way Hens, the plaintiffs 
hâve no right of action. We turn then to the question whether the 
contract is modified in that particular by the letter quoted above of 
February 9, 1906, which Messrs. Leigh & Ferebee, with the approval 
of E. B. Smith & Co., wrote to the bondholders committee. To us it is 
clear that the agreement which that letter évidences did not release the 
requirement in the contract of January 25, 1906, that the rights of way 
should be paid by the bondholders as a condition précèdent to Smith 
& Co. settling for the bonds. A due appréciation of the f acts and the 
situation of the parties clearly shows: First, what was the object in 
view in such letter; and, secondly, that it was not intended to waive 
the right of way requirement. After the contract was made on Jan- 
uary 35, 1906, and the trustées on January 26, 1906, had receipted for 
the $10,000 earnest paid by Smith & Co. and the bonds, it was seen 
that the whole $59,400 of purchase money which Smith & Co. were to 
pay would be tied up pending the removal of the purchase-money liens. 
Now, as appears by the letter, Smith & Co. had paid the trustées 
$59,400, which was the purchase price of 40 per cent, for ail the bonds 
delivered to the trustées. But it also appeared by the letter that Smith 
& Co. were willing tbat, if the trustées retain in their hands $17,400 
to protect the right of way, they mig}it pay any bondholders electing 
to take money, 331^ out of the 40 per cent., thé agreed-on price. But 
this provision was clearly only intended to cover the case of those 
bondholders who elected to take money. As to those who wished to 
take bonds there was no call to chanç:e the contract. There was no 
money of theirs tied up in the hands of the trustées. It is true Smith 
& Co. had provided the money for ail bonds ; but if any bondholder did 
not elect to take money, but stood on his right to take bonds, then his 
getting such bonds had to await the clearance of the right of way 
liens. That this is the fair, reasonable, and just construction of this 
letter is to us clear. The letter itself shows that Smith & Co. were 
standing on their right to hâve the right of way liens removed. They 
received no considération for any release of that right, and if the let- 
ter itself, without any action by the bondholders thereunder, is a re- 
lease to any bondholder who did not choose to accept money under 
it, but stood on his option to take reorganization bonds, we would hâve 
the resuit that, if ail the bondholders had elected to take reorganiza- 
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tion bonds, they ail vvould get those bonds and escape any contribution 
whatever towards the extinguishment of the right of way liens. On 
the other hand, the reasonable construction is: That the money and 
the rétention for the right of way extinguishment covered those bond- 
liolders who chose to take money, for, as the trustées say : 

"\Ve hold now, subject to your order, 40 per eeut. of the face value of said 
bonds." 

And that those bondholders who chose, not to take 40 per cent., in 
money, but reorganization bonds dollar for dollar, were relegated to 
their rights under the contract of January 25th by the closing provi- 
sion of the letter which is : 

"We hâve a cnntraet with the purchasers of said bonds, under which eaeh 
bondholder niay at his élection accept the money for their holdings as above 
stated, or leave said money in bauk, and exercise the right to talce new 
Iwnds in a new conjpany, shonld said purchasers hereafter acquire the Bay 
.Shore Terminal Company, by purchase or reorganizatiou." 

It follows, therefore, that the plaintiffs, not having elected to take 
money for their bonds, were in no way released from the provisions 
of the contract of January 25th, whereby the right to demand reor- 
ganization bonds was conditioned on the extinguishment of the right 
of way liens. 

It is contended, however, that the court bclow was without power to 
enter a judgment in favor of the défendants non obstante veredicto in 
pursuance of the Pennsvlvania practice act of April 22, 1905 (P. L. 
2861. In Fries-Breslin Co. v. Bergen, 176 Fed. 76, this court held 
that : 

"Under the oonforniity provisions of section 914 of the Revised Statutes 
lu. S. Comp. St. 1901, p. ftSél, the Circuit Court was required to recognize 
the practice authorized by the said Pennsylvania act of 1905 ; there be- 
Ing nothing incongi'uous therein witli the organlzatlon of the fédéral courts 
or their settled rules of procédure." 

In view of the able argument made in the présent ca,se in support of 
an opposite view, we bave re-examined the question but find no reason 
to dififer from our former conclusion. The practice of entering judg- 
ments non obstante veredicto has long existed in Pennsylvania, and 
it enables the case to be concluded by a verdict, while the entry of 
judgment thereon is made dépendent on the court's opinion on a re- 
served question of law. This permits the judge to give to the décisive 
law question on which a case turns a more careful examination than 
he can do in the stress of trial. Moreover, if an appellate court on 
review of such judgment finds error, it can reverse and direct entry 
of judgment for the other party and avoid a retrial. Long expérience 
in this practice has convinced the bar and bench of the state of its value 
in conducing to a more careful and deliberate considération of the law 
by the trial judge and to the avoidance of retrials. The practice in l^enn- 
sylvania is of statutory origin, as stated by Judge Acheson in Casey v. 
Pennsylvania Asphalt Co. (C. C.) 109 Fed. 746, adopted in 114 Fed. 
189, 52 C. C. A. 145, and the principles involved in its application are 
set out in Fisher v. Sharadin, 186 Pa. 568, 40 Atl. 1091, and Boyle v. 
Mahanoy City, 187 Pa. 1, 40 Atl. 1093. Under the conformity act this 
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practice has long been foUowed in the fédéral courts in Pennsylvania 
and met with the approval of this court in Carstairs v. American Bond- 
ing & Trust Co., 116 Fed. 449, 54 C. C. A. 85. Subsequently the act 
of April 33, 1905 (P. L. 286), was passed, which provides: 

"That whenever, upon trial of any Issue, a point requesting binding in- 
structions has been reserved or declined. the party presenting the point may, 
vvithin the time prescribed for moving for a new trial, or withln sucli other 
or further tinie as the court shall allow, move the court to hâve ail the évi- 
dences taken upon the trial duly certified and flled so as to become part of 
the record, and for judgment non obstante veredicto up<»n the whole record ; 
whereupon it shall be the duty of the court, if it does not grant a new trial, 
to so eertify the évidence, and to enter such judgment as should hâve been 
entered upon that évidence, at the same time grantlng to the party against 
whom the décision is rendered an exception to the action of the court in 
that regard. From the judgment thus entered either party may appeal to 
the Suprême or superior court; as in other cases, which shall review the 
action of the court below, and enter such judgment as shall be warranted 
by the évidence taken in that court." 

And its provisions hâve been adopted and foUowed in the practice 
in the United States courts in this state and approved, as we hâve seen, 
by this court in Fries-Breslin Co. v. Bergen, supra. 

In the présent case, the défendants, in accordance with the act, 
moved the court for binding instructions in their favor. This request 
was reserved by the court in terms : 

"I reserve the flrst point of défendants asking for binding instructions 
in connection with the question whether there is any évidence to go to the 
jury in support of the plaintiff's claim." 

Subsequently, on défendants' motion for judgment non obstante 
veredicto, the évidence was certified, and thereupon (Railroad Co. v. 
Hawthorne, 144 U. S. 203, 12 Sup. Ct. 591, 36 L. Ed. 405 ; German 
Ins. Co. v. Frederick, 58 Fed. 148, 7 C. C. A. 133 ; Village of Alex- 
andria v. Stabler, 50 Fed. 689, 1 C. C. A. 616), it became the duty of 
the court to décide whether there was évidence to go to the jury. On 
this point the court below thought there was and entered judgment for 
the plaintifï on the verdict. In this, as we hâve shown in the fore- 
going part of this opinion, there was error. The case turned on the 
construction of the papers, and under our construction they disclosed 
no right of action in the plaintiffs. We, accordingly, reverse the ac- 
tion of the lower court and remand the case, with directions to enter 
judgment on the reserved point in favor of the défendants. That this 
practice results in but one trial and a final judgment on review is sound 
ground for the fédéral courts of this state conforming to the state's 
statutory practice. That this practice saves retrials and pennits a final 
judgment when the case is reviewed shows its practical administrative 
worth. Interest rei publicae ut sit finis litium. That the statute is of 
the kind to which the conformity act applies we are clear. Townsend 
V. Jemison, 48 U. S. 706, 13 L. Ed. 880; Sawin v. Kenny, 93 U. S. 
289, 23 L. Ed. 936 ; Bond v. Dustin, 113 U. S. 607, 5 Sup. Ct. 296, 28 
h. Ed. 835 ; Ft. Scott v. Eads, 117 Fed. 51, 54 C. C. A. 437. 

The judgment of the court below is therefore reversed, and the 
case will be remanded, with directions to enter judgment non obstante 
veredicto in favor of the défendants. 
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HARE V. BIKKEN'FIELD. 

(Circuit Court of Appeals, Xinth Circuit. October 3, 1910.) 

No. 1,834. 

1. Appeai, asd Errob (§ 18.J*) — Fédéral Jukisdictiox— QfESTioK of .Titri.s- 

DICTION— REVIEW. 

Tlie Circuit Court of Apjicals of its own motion will inquire vvliethei 
the trial court Imd jurisdicrion of tlie controversy, and will uot déter- 
mine the appeai if fédérai jari.sdiction is not sliown. 

[Ed. Note. — For otlier cases, see Appeai and Error, Cent. Dig. §§ IIGG- 
11G9; Dec. Dig. § 185.*] 

2. Courts (§ 299*) — Fédéral Courts — Jurisdiction — Costeoversy Under 

Constitution and Laws of tiie United States. 

Fédéral jurisdiction on tlie ground that the cause arises under the 
Constitution and laws of the United States obtains only when the cause 
really and substantlally involves a controversy as to the elfect or con- 
struction of the Constitution or sonie law or treaty of the United States, 
on the détermination of which the resuit dépends, appearing from plain- 
tiff's statement of his own claim unaided by defeasive allégations inter- 
posed. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 841 ; Dec. Dig. § 
299.* 

Jurisdiction in cases involving fédéral riuestion, see note to Bailey v. 
Mosher. 11 €. C. A. 308; ÎMontana Ore-Turclrasing Co. v. Boston & M. 
Consol. Copper & Silver Jlin. Co., 35 C. C. A. 7.] 

3. Courts (§ 285*) — Fédéral Codi;ts — Jurisdiction — Contkoversy Unueiî 

FEDERAL Laws. 

Plaintiff sued to restrain an alleged continuing trespass on his home- 
stead entry, alleging that he had a subsisting uncanceled honiestead en- 
try on the land in controversy, and tliat proceedings had progressed so 
far as to entitle him to a patent ; also, tliat défendant had taken posses- 
sion of the land. The bill did not allège that defendant's iwssession had 
been talien under any claim of right, and défendant in his answer did 
not assert any claim of right under any ];rovision of the land Jaws of 
the United States or under any grant or deed, only claiming that pro- 
ceedings were pending to cancel complainant's title, and that défendant 
was in possession to niake a homestead entry on the land in case plain- 
tiff's entry was finally canceled. TJie liill further alleged that, though 
complainant's entry be canceled, his improvoments and relinqnishment 
were vendibie and worth 3;4,.5(X). lield that, since a liomestead settler's 
right to transfer his jjossession and sell his improvements de])ended on 
no statute, the complaiut did not show a case of fédéral .iurisdietion de- 
pending on the Constitution, laws, or treaties of the Unit(!d States. 

[Ed. Note. — For otiier cases, see Courts, Dec. Dig. § 285.*] 

Appeai from the Circuit Court of the United States for the District 
of Oregon. 

Bill by Chester V. Hare against August Birkenfield. Decree for 
défendant, and complainant appeals. Affirmed. 

The appeilant was tlie complainant in a bi!l in equity in wliich he alleged 
that on July 21, 1902, he had made a honiestead entry on certain public land 
of the United States, and that on February 21, 1903, he bail submitted a 
commutation proof tliereon at the propcr thiited States district land office, 
which proof was duly accepted, and that ne is now entitled to a patent there- 
for from the United States; that on October 15, 1909, wliile lie owned and 
was seised in fee of the land emljraced witliin liis homestead entry, the ap- 
l>ellee, without riglit or title, unlawfully and forcibly entered iiito and upon 
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tbe same, and onsted aiid elected tlie appellant therefrom, and still withliolds 
the possession thereof, and that the appellee's occupation is a continuing 
trespass; that he has eut and tlireatens indeflnitely to eut, bum, and de- 
stroj' timber on said land, whicli timber is of tlie value of 110,000; that he 
has mutilated, and threatens to mutilate and injure, the buildings and other 
impvovements on said land. The bill further alleged that tlie appellant has 
made improvements of considérable value on said land ; that he is in danger 
of loslng his title thereto by having hia homestead entry canceled by the 
action of the Secretary of the Interior on the ground that he had not resided 
on said land sufflcient to show that he intended to make the same his perma- 
nent home; that, if such order of cancellation shall be made, he will, not- 
withstanding, be able to sel] his improvements on said land, and the poss«s- 
sion thereof for the sum of $4,500, provided that the appellee shall be re- 
moved therefrom ; that, under the public land laws of the United States and 
the régulations of the Interior Department, the right of a homestead entry- 
man who has not been gnilty of any fraud to sell his relinquishment and 
improvements Is reeognized and protected, and that, under such laws and 
régulations, any person who settles upon lands covered by the homestead 
entry of another is a trespasser up until the time when the previous entry is 
canceled of record in the local land office; that the appellant is without 
plain, adéquate, or complète remedy at law, and the appellee is Insolvent, and 
eould not be made to reepond in damages for the injuries complained of . Thp 
bill prayed for a preliminary injunction restraining the appellee from resïiding 
on the land or aittlng any timber therefrom, or mutilating the buildings 
thereon, or withholding the possession, and that upon final tiearing such In- 
junction be made permanent, and for the recovery of damages. The appellee 
answered. admitting his iMSsession, and alleging that he occupies the land as 
a bona fide settler. He denied the alleged aets and threatened acts of injury 
to the property, and alleged that on Âugust 3, 1909, the register and receiver 
of the land ofHee for the district in which the homestead entry is located, 
upon the évidence adduced, rendered a décision recommending that the home- 
stead entry of the appellant be canceled and set aside on the ground that the 
appellant had not resided upon the land sufflcient to show an intention to 
make the same his permanent home, and had not complied vvlth the laws of 
tlie United States in that regard, and that sinee February 21, 1903, the ap- 
IX'llant has never oecupied said land or béen In possession thereof, or lived 
thereon, but has whoUy deserted the same, and the answer further alleged 
that the appellee's sole purpose in taking and holding possession of the prop- 
erty is to enter the same as a homestead whenever the appellant's homestead 
entry shall be canceled. The court below denied the application for a pre- 
liminary injunction, and dismissed the bill for want of equity. 

A. W. Lafferty and Arthur I. Moulton, for appellant. 
Moulton & Scobey and W. H. Fowler, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
court is compelled of its own motion to inquire whether the court be- 
low had jurisdiction of the controversy. No diversity of citizenship 
is alleged, and jurisdiction was assumed evidently upon the ground 
that a fédéral question is involved. A cause may only be maintained 
in the Circuit Court of the United States on the ground that it arises 
under the Constitution and laws of the United States when it does 
really and substantially involve a controversy as to the effect or con- 
struction of the Constitution or some law or treaty of the United 
States, upon the détermination of which the resuit dépends, and this 
must appear from the plaintiff's statement of his own claim, and can- 
not be aided bv allégations as to défenses which may be interposed. 
Devine v. Los Angeles, 203 U. S. 313, 26 Sup. Ct. 6-52, 50 L. Ed. 1046. 
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What law of the United States, one construction of which would sus- 
tain and the other would defeat recovery, is involved in the présent 
case? Clearly no question of the construction of any provision of the 
homestead laws is presented. The bill allèges, and the answer does 
not deny, that the appellant has a subsisting, uncanceled homestead 
entry upon the land in controversy, and that proceedings hâve pro- 
gressed so far as to entitle him to a patent. The bill allèges, and it is 
not denied, that the appellee has taken possession of the land in con- 
troversy. The bill does not allège that such possession has been taken 
under any claim of right, nor does the appellee in his answer assert 
any claim of right under any provision of the land laws of the United 
States, or under any grant or deed. In brief, the situation presented 
by the pleadings is this : The appellant has acquired the équitable title 
to his homestead, and, although proceedings hâve been instituted to set 
aside and cancel his entry, it has not yet been canceled. During his 
absence the appellee jumped the claim, and now holds possession in 
the expectation that the entry will be canceled, whereupon the appellee 
will exercise his right to make entry of the land under the homestead 
law. Under the admitted facts, the appellant is undoubtedly entitled 
to the possession of the land. It does not foUow, however, that lie 
has a right of action in a fédéral court. His allégation that, if posses- 
sion were restored to him, he would, on the cancellation of his home- 
stead rights, be in a position to sell out his improvements to another, 
does not présent a fédéral question. The right of such a settler to 
transfer his possession and sell his improvements dépends on no stat- 
ute, and it cannot be seen that in dealing with any phase of the contro- 
versy which is hère presented the court will be called upon to construe 
or apply any law of the United States. Butler v. Shafer et al. (C. C.) 
67 Fed. 161; King v. Lawson (C. C.) 84 Fed. 209; Cahfornia Oil & 
Cas Co. V. Miller (C. C.) 96 Fed. 12; State of Washington v. Island 
Lime Co. (C. C.) 117 Fed. 777; Bushnell v. Smelting Co., 148 U. S. 
682, 13 Sup. Ct. 771, 37 U. Ed. 610; Budzisz v. Steel Co., 170 U. S. 
41, 18 Sup. Ct. 503, 42 L. Ed. 941; Shoshone Mining Co. v. Rutter, 
177 U. S. 505, 20 Sup. Ct. 726, 44 L. Ed. 864; Mountain View Min. 
& Mill. Co. V. McFadden, 180 U. S. 533, 21 Sup. Ct. 488, 45 L. Ed. 
656. The case is unlike Jones v. Florida C. & P. R. Co. (C. C.) 41 
Fed. 70, McCune v. Essig, 199 U. S. 382, 26 Sup. Ct. 78, 50 L. Ed. 
237, and Spokane Falls, etc., Ry. Co. v. Ziegler, 167 U. S. 65, 17 Sup. 
Ct. 728, 42 L. Ed. 79. Décision in the first two of those cases de- 
pended directly upon the construction of the terms of the homestead 
act, and, in the third, upon the construction of the pre-emption act. 

The decree dismissing the bill is affirmed on the ground of lack of 
jurisdiction. 



828 181 FEDERAL REPORTER. 

SWIFT et al. V. DAVID. 
(Circuit Court of Appeals, Ninth Circuit. October 3, 1910.) 

No. 1,823. 

1. JUDGMENT (§ 831*) — FOREIGN JUDGMENT— MeKGEK— BaE. 

A judgment lu iiersonam In a court of a foreign country, while con- 
stituting a good cause of action in a domestic court, does not nierge the 
oiiglnal cavise of action or extlngulsh the original contract debt, and is 
therefore no bar to an action tJiereon in a domestic court, unless it lias 
been paid or satisfled. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. §§ 1519-1522; 
Dec. Dig. § 831.* j 

2. Judgment (§ 875*) — Bar— Satisfaction— Appeal Bond. 

A bond condltioned to pay a foreign judgment in case It should be 
affirmed on appeal taken in the foreign jurisdictlon did net constitute 
such a payment or satisfaction as would bar a suit on the original cause 
of action lu a domestic court. 

[Ed. Note.^ — For other cases, see Judgment, Dec. Dig. § 875.*] 

In Error to the Circuit Court of the United States for the Northerii 
Division of the Western District of Washington. 

Action by Lester W. David against Edward F. Swift and others. 
Judgment for plaintifï, and défendants bring error. Afifirmed. 

Chas. F. Munday, for plaintififs in error. 
McCord & Kerr, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge. In September, 1908, the défendant in 
error brought an action in a state court of the state of Washington 
against the plaintifïs in error to recover the sum of $77,500 on a con- 
tract of sale of certain shares pf stock in a corporation of British 
Columbia. . The cause was remov.ed to the United States Circuit Court 
for the Western District of Washington on the ground of diversity 
of citizenship. In that court a supplemental complaint was filed, to 
which an answer was made, in which the plaintifïs in error set up a 
counterclaim 'for $244,291.79, and on September 27, 1909, a reply 
was filed.. After the issueshad been made up and the cause assigned 
for trial, the plaintifïs in error filed a motion to dismiss their counter- 
claim without préjudice. The motion was allowed, and on the same 
day the plaintifïs in error asked leave of the court to file a proposed 
supplemental answer, in which they alleged that prior to the com- 
mencement of that action they, as plaintifïs, had commenced an 
action against the défendant in error in the Suprême Court of 
the Province of British Columbia, Dominion of Canada, a court of 
record of common-law jurisdictlon in which they had alleged a cause 
of action which was identical with their counterclaim in the présent 
action, and that the défendant, in answer thereto, had alleged as a 
counterclaim thereto his demand for $77,500 on which he sued in the 
présent action, and that upon issues so framed in that court the cause 

•For other cao'ee see same toplc & § NUiiKEiî in Dec. & Am. Digs. 1907 to date, & Rcp'r Indexes 
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had been tried and judgment had been rendered on December 4, 1909, 
in favor of the said défendant in error herein for $?7,5()0, and dismiss- 
ing the complaint of the plaintiffs in that action; that thereafter, on 
December 6, 1909, the plaintiffs in said action took their appeal to. the 
Court of Appeal of British Columbia from so niuch of said judgment 
as dismissed their complaint, but that no appeal was taken from the 
judgment so rendered in favor of the défendant in error on his coun- 
terclaim therein ; and that subsequently, on the demand of said défend- 
ant in error, they gave security to the satisfaction of the registrar for 
the payment of said judgment in ail respects, which security was ap- 
proved and accepted by the défendant in error, and is now in full force 
and effect, and in said proposed supplemental answer, the plaintiffs in 
error prayed that no further proceedings be had or taken in the action, 
and that the complaint be dismissed. The court denied the applica- 
tion for leave to file the supplemental answer, and thereafter the cause 
was tried on January 6, 1910, and judgment was rendered in favor of 
the défendant in error and against the plaintiffs in error for the sum 
of $86,798.62. 

The plaintiffs in error rely upon the assignment that the trial court 
erred in denying their application for leave to fîle the supplemental 
answer, and they contend that the judgment of the court of Canada, 
which the défendant in error secured upon the same cause of action 
which he alleged in the présent case, should bave been held a bar to the 
further prosecution of the latter action, and that the undertaking given 
to secure the judgment of the Canadian court should be held équivalent 
to the payment and satisfaction thereof. A judgment in personam in 
a court of a foreign country, while it constitutes a good cause of ac- 
tion in a domestic court, does not merge the original cause of action 
or extinguish the original contract debt, and it is no bar to an action 
thereon in a domestic court unless it has beeii paid or satisfied. Au- 
stralasia Bank v. Nias, 16 Q. B. 717; Trevelyan v. ^.fvers, 26 Ont. 
4.30; New York, L. E. & W. R. Co. v. McHenry (C. C.)'l7 Fed. 414 ; 
Wood v. Gamble, 11 Cush. (Mass.) 8, 59 Am, Dec. 135; Eastern 
Townships Bank v. Beebe, 53 Vt. 177, 38 Am. Rep. 6G5 ; The Pro- 
peller East, 9 Ben. 76, Fed. Cas. No. 4,251 ; Lyman v. Brown, 2 Curt. 
559, Fed. Cas. No. 8,627, In the case last cited Judge Curtis, after 
referring to the fact that there is some uncertainty concerning some of 
the efïects and force of a foreign judgment, said: 

"But there is none as to this particulai'. It docs not operate as a nierger 
of the original cause of action. Tlie f;iet tiiat as.sumpsit lies on a foreijîii 
.ludsment is décisive that the demand has not passed into a security of a 
higher nature, so as to operate as a techiiical merger." 

No exception to the rule is created by the fact that the supple- 
mental answer in the case at bar shows that security has been given 
for the payment of the judgment of the Canadian court. If security 
for the absolute and unconditional payment of the judgment had been 
voluntarily accepted by the défendant in error, a différent case would 
be presented, for a party may not twice obtain payment of the same 
demand. But ail that was donc was to stay the exécution of the 
judgment by means of an undertaking whereby the plaintiffs in error 
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bound themselves to pay the judgment within 10 days after the judg- 
ment of the Court of Appeal, "unless said judgment be such as to dis- 
entitle the défendant to receive such amount." In other words, the 
undertaking is merely a supersedeas bond on appeal, and is not se- 
curity for, or satisfaction of, the judgment. 
The judgment of the court below is affirmed. 



SHARON FIRE BRICK CO. v. MILLER. 

(Circuit Court of Appeals, Thlrd Circuit. September 27, 1910.) 

No. 25, March Term, 1910. 

Masteb and Servant (§§ 221. 289*) — Master's Liability for In.tijrt to 
Servant— AssuMPTioN of Risk. 

An employë, engaged In loading stone on the cars at the defendant's 
quarry, was struck and fatally injilred by the derrick boom, by means of 
whiçh the stone was belng hoisted, by the breaking of the cable sustain- 
ing the boom. The deceased had noticed and reported to the foreman on 
Saturday, preceding the Monday on which the accident occurred, that the 
cable was frayed, and on Investigation it was found that one strand had 
heen eut or broken. The foreman stated his Intention of fixlng it on 
Ktonday morning, but delayed dolng so, and under press of work con- 
tiuued to use the derrick as it was, cautionlng the deceased, however, not 
to get under the boom. There was a tag rope attached to the end of the 
boom, by which it could be gnided, without the necesslty for going under 
it, and this was always used when stone was belng lifted ont of the 
<iuarry, and also at times when stone was being taken off of the ground 
to be loaded on the cars, but not, as a rule, after the stone had been low- 
ered. and was being set in place on the car; the stone, if it needed to b© 
shifted. being then more conveniently steadied by hand, and the boom, 
even if it came down, being over the center of the car, involvlng no dan- 
ger. This tag rope was not used on the w-casion of the accident. The de- 
ceafied and the man working with him having merely to raise the stone 
a little and shove It over hy hand as they stood beslde It, held, that 
whether the deceased was gnilty of contributory négligence in not mov- 
ipg the stone by means of the tag rope was a question for thé Jury, the 
way the stone was being handled not only being the most convenient, but 
the custonmry way of dolng so, and not being ordinarily or obviously at- 
te'ded with danger, no one, as a rule, being required to be wise above 
the cnstom of the business. But there was an extra hazard by reason of 
t're defect in the cable, and the deceased having discovered and reported 
the defect, and knowing that It had not been repaired, and the danger 
arising from it being obvions, he assumed the risk, and binding instruc- 
tions sliould therefore bave been glven for the défendant. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 638- 
647, 1089-1132; Dec. Dig. §§ 221, 289.* 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R Co. v. Hennessey, 38 C. C. A. 314.] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action by one Miller against the Sharon Fire Brick Company. 
Judgment for plaintiff, and défendant brings error. Reversed. 

A. O. Fording, for plaintifï in error. 

•For other cases fiée same toplc & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Before LANNING, Circuit Judge, and BRADFORD and ARCH- 
BAIvD, District Judges. 

ARCHBALD, District Judge. The court below somewhat seri- 
ously confused in its charge the distinction between contributory neg- 
lig'ence and assumption of risk, and the défendants would be entitled 
to a reversai and the granting of a new trial in conséquence, except 
as \ve feel compelled to go further and hold that, on the undisputed 
évidence, the défendants were entitled to binding instructions, and, 
thèse having been refused, to judgment non obstante véredicto, on the 
point reserved. 

Thomas Miller, the plaintiff's son, by reason of whose death tms 
suit is brought, was killed while at work loading stone onto a car by 
means of a derrick at the défendants' quarry. The accident occurred 
on Monday, and it had been noticed on the preceding Saturday, by the 
deceased, who called it to the attention of Bailey, the foreman in 
charge, that the cable which held up the boom of the derrick was 
wearing or being eut on something, making it dangerous to work 
with. The cable was a new one, and the same day a man was sent 
up by Bailey to inspect it and see what was cutting it. He reported, 
in the hearing of Miller, that a strand was broken, but that he could 
not find the cause of it; and it being at the close of the day, Saturday, 
and the day being also pay day, the matter of fixing the cable was 
put over until Monday. On Monday the derrick was used by Bailey 
for hoisting stone, without the cable having been fixed; but he was 
careful to let no one else handle it, and warned Miller under no cir- 
cumstances to go under it. After dinner he took out the tools to fix 
the cable, ail that was necessary being to eut ofï the bad end of it ; 
but he was interrupted by other matters, and there being a car there 
waiting to be loaded with stone to go to the gangway, where the work 
was going slow, Miller, of his own motion, with the help of a man 
named Jermyn, went to work to load the car by means of the derrick. 
They had put on two stones, and had a third nearly disDosed of, when, 
finding that it needcd to be moved slightlv to bring the end in line 
with the others, a signal was e'iven to Bailey, who was ninnin? the 
derrick, to raise the stone a httle, when the cable snapped and the 
boom fell, striking Miller, who ran under it, and so injuring him that 
he died a week later. There was a tag rope attached to the end of the 
boom, by which it could be guided without the necessity for going 
under it; and this was always used when stone was being- lifted out 
of the quarry, and also at times when stone was being taken off of 
the ground to be loaded on the cars, but not, as a rule, after the stone 
had been lowered and was being set in place on the car, the stone, if 
it needed to be shifted, being then more conveniently steadied by 
hand, which, even if the boom came down, as it was over the center 
of the car, involved no danger. This tag rope, for the reasons given, 
was not used on the occasion in question ; the stone which Miller and 
Jermyn were handling having merely to be raised up a little, and 
shoved over by hand as they stood beside it. Neither of them was im- 
mediately under the boom when the cable broke ; but hearing it snap, 
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and knowing tliat the boom was about to ïall, Miller jumped one way, 
and Jermyn the other, Miller unfortunately jumping towards the boom 
and being struck by it. 

Whether the deceased was guilty of contributory négligence, as con- 
tended, in not moving the stone by means of the tag rope, was a ques- 
tion for the jury, and their disposition of it, after appropriate instruc- 
tions, would be conclusive. The way the stone was being handied 
was not only the most convenient but it was the customary way, and 
not being ordinarily or obviously attended with danger, it cannot be 
said, as a matter of law, that in not using the tag rope, so as to stand 
at a distance, Miller was so clearly négligent that there can be no re- 
covery. Always, no doubt, there is a certain amount of péril in work- 
ing under the boom of a derrick. But it apparently was not so immi- 
nent, with regard to this one, as to induce the men who worked about 
it to use the tag rope when theynierely had to adjust a stone on the 
car, and no one as a rule is required to be wise, in any case, above the 
custom of the business. Except for the weakened condition of the 
cable, the risk that the deceased ran was a risk of the work in which 
he was engaged, as it was ordinarily performed, and the exposure of 
himself to it did not thus necessarily constitute contributory négli- 
gence. Kreigh y. Westing House, 214 U. S. 349, 29 Sup. Ct. 619, 53 
L. Ed. 984, 

But there was an extra hazard on the occasion of the accident, by 
reason of the defect in the cable, and such as it was the deceased, un- 
der the circumstances, assumed the risk of it. It was he that discov- 
ered and reported the defect, and, of course, he therefore knew of it. 
He knew, also, that it had not been repaired, whatever had been said 
by the foreman about doing so the first thing Monday morning. And 
the danger of working under the boom, in the condition in which it 
was, was certainly obvious. He was thus affected with the established 
doctrine that where an employé bas knowledge of a defect and the 
danger arising from it, or where both are so manifest that he must 
hâve known of them, he is conclusively presumed to bave assumed the 
attendant risk, and cannot recover if it goes against him. Butler v. 
Frazee, 211 U. S. 459, 29 Sup. Ct. 136, 53 L. Ed. 281. If the atten- 
tion of the employer is calied to the defect, and the employé is assured, 
by some one authorized to speak, that the defect will be remedied, he 
is entitled to rest on this assurance for a reasonable time, and if he 
keeps on, either voluntarily or by the direction of his employer, and 
is injured, the employer is liable. But the direction, even so, must be 
of such a character that the employé had the right to assume that it 
was the intention of the employer to carrv the risk up to the time of the 
accident. McGill v. Traction Co., 79 Ohio St. 203, 86 N. E. 989, 19 
L. R. A. (N. S.) 793, 128 Am. St. Rep. 705. And there is nothing on 
which to base an assuinption of that kind hère. 

It is true that Bailey, the foreman, expressed his intention to fix 
the cable the first thing Monday morning, and that he got out his tools 
to do so, and that without this having been donc, the derrick, under the 
press of business, continued to be used up to the time of the accident. 
But the statement of Bailey, that he would fix the cable on Monday, 
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carried with it no direction or suggestion to Miller that he should g'o 
on and use it as it was in the interval; and it was entirely of his own 
motion that he imdertook to do se. Bailey also, while it was being 
used that morning, was particular not to let any one work under the 
derrick, and twice cautioned Aliller that if he (Eiailey) was called 
away, whatever he did, to keep from under the boom. There was 
thus no promise or assurance to the deceased, leading him to go on 
and use the derrick in its crippled condition ; but, on the contrary, 
there was an express warning against the very danger that overtook 
him, which, had he observed, there vvould hâve been no difficulty. The 
defect, therefore, being known, and the danger from it obvious, the 
deceased, in making use of the derrick as he did, must be held to hâve 
assumed the risk involved in it, and the court upon this ground should 
hâve directed a verdict. 

The judgment is reversed, and the case is remanded, with directions 
to enter judgment for the défendants, on the point reserved, non ob- 
stante veredicto. 



TIIE P. R. R. NO. 5. 

(Circuit Court of Appeals, Second Circuit. .Tune 14, 1910.) 
Ko. 203. 

1. Collision (§ 81*) — Fog Signals — Vessel Mooked ax Dock, 

A vessel uiooretl at a dock in a fog is not required to sound fog signals. 
[Ed. Note. — For other cases, see Collision, Dec. Dlg. § 81. *J 

2. Collision (§ 8.5*) — Moving and Mooebd Vessel— Excessive Speed in 

Fog. 

A tug with a car float on lier side heM solely in fault for a collision 
between tlie float and a tug moored at a dock at Hoboken in a deuse fog 
for navigatiug in the fog at such speed that she could not stop in tlme 
to avoid collision after the moored vessel could be seen. 

[Ed. Note. — For other cases, see Collision, C'eut. Dig. § 10!> ; Dec. Dig. 
§ 85.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Taylor Dredging Company against the 
steam tug P. R. R. No. 5 ; the Pennsylvania Railroad Company, claim- 
ant. Decree for libelant, and claimant appeals. Affirmed. 

The following is the opinion of Adams, District Judge, in the trial 
court : 

There are two actions involved in this litigation, The first is hy the own- 
er of the tug General Newton, to recover for damîiges to lier, and the second 
by her niaster for Personal injuries, both due to a collision with the Pennsyl- 
vania Railroad's tug No. 5, which had a carfloat in tow on her port side, 
extending eonsiderably ahead of the tug. The proceediugs are practically 
the sanie in both cases. 

The libels allège that on the 23rd of December, 1007, about three o'clock in 
the afternoon, in a dense fog which had iirevailed for some tirae, No. 5 ran In- 
fo the steam tug General Newton, which was lying alongside of the Derrick 
Strongwood, the Derrick lying outside and alongside of a sand scow that was 

•For other cases see same topio & § numbee In Dec. & Am. Digs. 1907 to date, & Eep'r Indexe» 
181 F.— ."3 
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lying alongsifle and outside of a lime boat which was made fast to Sehultz's 
Dock in Hobolien. 

It is furtiier alleged that the Strongwood was made fast with a bow line 
running to tlie lower end of the Consolidated Coal Company'* Etock or trestle 
work just above Sehultz's Dock and a stern Une to the sald scow. The sald 
steamtug General Newton was made fast with a bow line to the sald Com- 
pany's Dock or trestle work. Then there is some description as to how she 
was made fast, the how of the General Newton lapping a little on the said 
Coal Dock or trestle. 

The testlmony shows that this tug was lying outside of the scow or vessel 
that she had been towing and partly on the dock, about two-tliirds of it out- 
side of this scow. Inside of this seow were a couple of other boats, so that 
she was essentially a solid obstruction; there was not any give to her. 

It Is further alleged that at this time the General Newton discovered 
through tlie fog the cars of an approaching carfloat, apparently coming right 
on to the General Newton at a rapid rate of speed, headiiig about for her 
starboard amidships and from a direction across and a little up river from 
the General Newton and about 100 feet away, which afterwards turned ont 
to be the carfloat No. ,36 in tow of the tug No. 5, bound from Thirty-Seventh 
Street, North El%'er, New York, to Jersey City. This float kept coming on 
and before anything could be done on the General Newton to avoid eollis'on 
struck the General Newton bow on, on the Newton's starboard side staving 
in the bulwarks, house, and so forth. 

It appears that the master of the General Newton was in his pilothouse 
and was severely scalded by escaping steam. 

It is alleged that the collision was not beeause of or through any fault on 
the part of the General Newton but beeause of the négligence of the No. 5. 

(1) In that said steamtug started out and attempted to navigate in the Hud- 
son River in a dense fog. 

(2) In that the said steamtug did not seek an anchorage and did not come 
to au anchorage in view of the dense fog that was prevailing. 

(3) In that the tug did not sooner discover her proximity to the Jersey 
shore. 

(4) In that she did not keep a proper lookout properly statloned and at- 
tendipg to his duties as such. 

(I may say hère that the évidence shows there was an ample lookout, so 
that no négligence Is established in that respect.) 

(5) In that the tug was navlgating at too great a rate of speed. 

(0) In that said tug did not slacken her speed or stop or reverse in time to 
avoid collision. 

The Pennsylvania Company's answers are that about 2:20 p. m. the tug 
No. 5 with a carfloat in tow on her port side left the pler at Thirty-Seventh 
Street, North River, bound for Harsimus Cove, New Jersey ; that at this 
time the weather was hazy but not thick and boats could be seen across the 
river ; that the tide was ebb and wind light from the southwest ; that the 
carfloat was made fast alongside of the tug in the usual and customàry mau- 
ner and the tug and tow were navigated properly and carefully ; that wheu 
about abreast of Twenty-Third Street and about in the middle of the Hudson 
River a heavy fog came up and the weather became very thick and the tug 
was slowed down and navigated with great caution ; that fog signais were 
blown continuously and two lookouts were on watch, one on top of the cars 
on the float and the other on the bow of the carfloat ; that the weather be- 
coming so thicli as to make navigation unsafe it was determined to put in at 
the Hoboken shops to awalt clearing weather ; that wliile proceeding at dead 
slow and navlgating with the greatest caution one of the lookouts reported 
a coal-pocket ahead and the englues of No. 5 were immedlately stopped and 
backed and every effort made to avoid collision, but desfdte every effort the 
corner of the carfloat came up against tlie startx>ard side of the tug lying 
alongside of the ooal-pocket. 

It is alleged that this collision was not In any respect the fault of the No. 
5 but was solely due to the fog and thick weather and to the négligence of the 
General Newton in remainiug alongside of the outside of au exposed dock la 



THE P. R. E. NO. 5. 835 

such thick weather without glving any wanilng signais, and especially so up- 
on hearing the signais from ttie No. 5. 

Ttie testlmony substantially corresponds witli the allégations, that is, tliat 
No. 5 took her tow at Thirty-Seventh Street, North River, and proceeded down 
to the vlcinlty of Twenty-Third or Twenty-Fourth Street and then turned to 
go to New Jersey. It is alleged that the fog was not thick at that time. that 
is, on the part of the tug No. 5, but that it beoome so and by reason thereof 
the tug started to go across the river to seek shelter at its ovvn docks above 
the place where this collision oecurred, at Hoboken, and in seeking that har- 
hoT she ran into the General Newton, doing the damages elalmed and also 
injuring the pilot who was in the pilothouse of the tug at the time. 

It seems to me to be perfectly clear that the Pennsylvania tug was in fault 
hère. She ought not to bave been navigating in such weather. She had no 
right to move alK>ut when she eould not see where she was going. It bas 
been said hère in the testimony, and argued, that it was impossible to see 
and that the tug did not know where she was. This is true. Wliat should 
a tug do under those circumstances? If she is caught eut she takes tlie chance.s. 
Perhaps she is justified in takiug the chances, that she had to navigate we 
will say, but at a point when the fog became so dense that she kuew perfeetiy 
well that she eould not navigate with any safety, she nevertheless continued 
on when she eould bave stopped. It seems to me that when she struck that 
dense fog she eould bave kept on the New York side and that in attempting 
to go over to New Jersey she took ail the risks which would ensue from navi- 
gating in the fog when she eould not see her way. When she came in the 
vicinity of this boat she does not prétend to bave seen It or anythiiig on the 
shore untll she was about 75 feet away and then she saw the coal pockets 
which were above and back of the boat. She was probably at that time 50 
feet away from the boat, and she was then going at a rate of speed which 
I do not know, the tug says one or two knots an hour. We ail know that It 
is almost impossible for a tug and tow to navigate at one or two knots an 
hour, but assuming that in this case it was at such a speed, that she eould 
not stop in time to avoid an obstruction which was there and ^yhich was 
concealed from her by the fog. Does the law permit anythiiig of tliat kind? 
I do not think so. It says that boats must navigate in a fog in such manner 
that they will not corne into collision. Hère a collision oecurred, and oecurred 
evidently when the tug and float were going abead at a considérable rate of 
speed. We do not know at what rate, but assuming it was two knots an hour 
that was too high a rate of speed, because the tug eould not stop in time to 
avold an object which was abead of her. It was her duty to be under full 
control of herself if she were going to navigate and to be able to stop In time 
to avoid collision upon seeing such an object abead of her. Not being able to 
do that she should not navigate. 

The Gîeneral Newton was carefully avoiding navigation at the time. She at 
flrst made a pier somewhat below the point of collision but was oWiged to 
leave there on account of a change in the tide. She then selected a place 
sllghtly above and chose the best she eould fiud. There was no protected 
place available, but it would bave been safe if the No. 5 had been eiiually 
careful. When the Taylor heard the No. 5 approach, signais were glven by 
the master who was stationed in the pilothouse. Thèse were doubtless too 
late to be of service but they tend to show that such précautions were taken. 

It seems that when a collision like this takes place between a moving and 
a motionless boat, the former should bear the conséquences. 

There wlU be decrees in favor of the libellants, with orders of référence. 

Robinson, Biddle & Benedict (Roderick Terry, Jr., and William S. 
Montgomery, of counsel), for appellant. 
Carpenter & Park, for appellee. 

Before I.ACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. It was conceded at the argument that the General 
Newton was not at fault for tying up at the coal dock in Hoboken. 
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That she was not at fault in failing to blow lier whistle is manifest, be- 
cause there is no law requiring her to do so, and, on the contrary, 
every reason why she should not do so. As was pointed ont at the 
argument, she was moored fast to the dock, and sounding fog signais 
by her would only hâve tended to confuse and mislead moving vessels. 
As there was no fault on the part of the Newton, it is évident that the 
collision was due either to inévitable accident or to the fault of the 
No. 5. The case présents no élément of inévitable accident. The 
careless navigation of No. 5 fully accounts for the collision. She was 
navigating in a fog so dense that she did not see the Newton until she 
was about 75 f eet distant ; she was then proceeding at a rate of speed 
which could not be checked in time to prevent the collision. That 
she was proceeding at a considérable rate of speed is made plain by the 
fact that her tow, the carfloat, struck the starboard side of the Newton 
with such force as to break in her house, sever her steam pipes and 
shift her boiler. We agrée with the district judge, and nothing further 
need be added to his opinion. 

The decree is affirmed, with interest and costs. 



WAREEN AViœSTBR & CO. v. C. A. DUNHAM CO. 
(Circuit Court of Appeals, Eighth Circuit. September 19, 1910.) 

No. 3,315. 
(Spllabus hy the Court.) 

1. Patents (§ 27*) — New Use— When Patentable. 

The application of an old mactiine or combinatlon to a new use Is not 
In itself invention, or the subject of a patent. 

If the relations between the two uses be remote, and if the use of the 
old device produce a new and bénéficiai resuit, the application to the new 
use may involve the exercise of the inventive faculty and be patentable. 

But it is only when the new use is so recondite or so remote from that 
to which the old device has been applied, or for which it was evidently 
conceived, that its application to the new use would not readily occur to 
tlie trained niiud of the ordinary mechanie skliled in the art, seeking to 
devise means to accomplish the desired functiou, tliat its conception rises 
to the dignity of invention. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 31, 32; Dec. 
Dig. § 27.* 

Patentabillty of conibinations of old éléments as dépendent on results 
attained, see note to National ïube Co. v. Aiken, 91 C. 0. A. 123.] 

2. Patents (§ 328*)— Lettehs Paient No. 4.54,964 to Hall, Jxjne 30, 1891, 

FOB Double Use and Void. 

The combinatlon of tliermostatlc valves with the return pipes or the 
connections between the return pipes and the radiators of suction or vae- 
uum Systems of steam heating, such as are disclosed in letters patent 
No. 25G,089, to Williames, issued April 4, 1882, did not rise to the dignity 
of an invention, in view of the combinatlon of such valves with the re- 
turn pipes of pressure steam-heatiug Systems shown in letters patent No. 
113,434, to John .T. .Tordan, issued April 4, 1871. And letters patent No. 
454,9{i4, to W. E. Hall, issued June 30, 1801, was for a double use, and the 
patent for it is void. 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rcp'r Indexes 
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Appeal from the Circuit Court of the United States for the South- 
ern District of lowa. 

Bill by Warren Webster & Co. against the C. A. Dunham Company. 
Decree for défendant, and complainant appeals. Affirmed. 

Ernest Howard Hunter, for appellant. 

Robert W. Hardie (Edwin N. Farber, William L. Read, and Charles 
A. Munn, on the brief), for appellee. 

Before SANBORN and ADAMS, Circuit Judges, and REED, Dis- 
trict Judge. 

SANBORN, Circuit Judge. This case involves the validity of'let- 
ters patent No. 454,964, issued June 30, 1891, for an improvement in 
a steam-heating apparatus, the single claim of which reads in this way : 

"In a steam-heating System, the combiuation with a steam pipe leadiug 
from the boiler, a radiating System Connecting with the steam pipe, and a 
return pipe Connecting with the lower i)art of a radiating System, of a ther- 
mostatic steam trap situated in the connection tjetween the radiating System 
and the return pipe, ail substantlally as and for the purpose specified." 

Prior to 1883 the steam in a steam-heating System was forced by 
the engine or by a loaded exhaust pipe through the supply pipe, the 
radiators or heating coils, and the return pipe into the open air or into 
some suitable réceptacle. In such a system a pressure in excess of that 
of the atmosphère was obviously indispensable to its opération. Where 
there were many radiators or heating coils connected with the supply 
pipe, the pressure necessary to drive the steam from many of them at 
the same time caused a choking and back pressure in the return pipe, 
which retarded the circulation of the steam and made the heating of 
the varions radiators difficult and expensive. In order to remove this 
objection Napoléon W. Williames invented a combination with an un- 
obstructed exhaust pipe and the other éléments of this system of a 
pump or other like means for producing a partial vacuum in the re- 
turn pipe and the radiators or heating coils connected therewith, by 
means of which the water of condensation, the steam, and air were 
drawn or sucked out of the return pipe, and letters patent No. 256,- 
089 were issued to him for this invention on April 4, 1883. For the 
sake of brevity the apparatus system and return pipe through which 
the steam is forced will be called the pressure and that in which it is 
drawn by the partial vacuum the suction apparatus system and return 
pipe. The essential di.stinction between the Systems is that the exhaust 
pipe is unobstructed, and the pump or other device to form the partial 
vacuum sucks the steam through the pipes in the latter, while the steam 
is forced through them in the former. The improvement made by 
Hall consisted of the combination of a thermostatic steam trap or valve 
placed in the return pipe, or in the connection between the radiators 
and the return pipe, with the other éléments of a suction system. 
Without this valve the suction system was but partially successful, be- 
cause the steam was short-circuited ; that is, an excess of steam was 
drawn through the short lines of pipe and an insufficient amount from 
the long lines, and because it was difficult to regulate or modulate the 
heat in the respective radiators, and fréquent readjustments of their 
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valves were necessary. The vise of the thermostatic steam trap or 
valve remedied thèse defects. This trap placed in the connection be- 
tween each radiator and the return pipe automatically opened and dis- 
charged the condensed water and air when it was cool, and when the 
steam was drawn through it, and it was again heated, it closed, and 
prevented the unnecessary use and escape of the steam, the heat of 
each radiator was readily and automatically modulated, and the suc- 
tion System with this improvement became exceptionally successful 
commercially, and displaced the pressure System very generally in 
hôtels and other buildings, where many radiators were heated from a 
single supply pipe. 

Eut thermostatic valves were old, and their combination with the 
mechanical éléments of the pressure system of steam heating alter- 
nately and automatically to release the water of condensation and to 
confine the steam had been described in letters patent No. 113,434, is- 
sued on April 4, 1871, to J. J. Jordan, and was well known to mechan- 
ics skilled in the art before Hall made his improvement. 

Counsel for the complainant concèdes that if the patent to Hall is 
sufficiently broad to cover the combination of the thermostatic steam 
trap with the supply pipe, radiators, and return pipe of a pressure Sys- 
tem of steam heating, it is anticipated by previous patents and void ; 
and the counsel for défendant admit that if the patent is valid the dé- 
fendant has infringed it. So the case présents two questions : Is the 
true interprétation of the patent that it is limited to the combination 
of the thermostatic valve with the supply pipe, the radiators or heat- 
ing coils, and the return pipe in a suction or vacuum system, or that it 
secures by its terms a monopoly of that combination in a pressure Sys- 
tem also, and if its true construction be that it is limited to the protec- 
tion of this combination in a suction system only, was the application 
of the thermostatic valve shown in the patented descriptions of the 
pressure system to the suction system the exercise of inventive genius 
or the skill of the trained mechanic familiar with the art? 

While the patentée did not restrict his monopoly in his claim to the 
combination of the thermostatic valve with the éléments of the suction 
System, his statements in his spécification strongly indicate that this 
was his intention; and conceding, without discussion, that he accom- 
plished his purpose, let us consider the second question. 

The thermostatic valve performed the same function in the suction 
System as in the pressure system. It automatically discharged the wa- 
ter of condensation, the air, and the steam when it was cool, and con- 
fined the steam when it was warm. In 1871 Jordan had patented it, 
and had described its combination and use with steam-heating pipes 
to discharge the water of condensation and prevent the escape of 
steam. A patentée who has plainly described and claimed his machine 
or combination has the right to every use to which his device can be 
applied, and to every way in which it can be utilized to perform its 
function, whether he was aware of thèse uses or methods of use when 
he claimed or secured his monopoly or not. National Hollow Brake- 
Beam Co. v. Interchangeable Brake-Beam Co., 106 Fed. 693, 709, 45 
C. C. A. 544, 560; Roberts v. Rver, 91 U. S. 150, 157, 23 L. Ed. 267; 
Miller v. Manufacturing Co., 151 U. S. 186, 201, 14 Sup. Ct. 310, 38 
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L. Ed. 121 ; Goshen Sweeper Co. v. Bissell Carpet-Sweeper Co., 72 
Fed. 67, 19 C. C. A. 13 ; Frederick R. Stearns & Co. v. Russell, 85 
Fed. 218, 226, 29 C. C. A. 121, 129; Manufacturing Co. v. Neal (C. 
C.) 90 Fed. 725 ; Tire Co. v. Lozier, 90 Fed. 732, 744. 33 C. C. A. 255, 
268. 

But counsel argue that the suction system was unknown when Jor- 
dan made his invention, and that, while he secured the combination of 
a thermostatic steam trap with a pressure return pipe. Hall secured 
the new combination of the thermostatic trap with the suction return 
pipe in 1882. The answer is that Jordan secured the monopoly of 
every use of the steam trap and return pipe which Ije disclosed, until 
Williames in 1882 secured a monopoly of the use of his new combina- 
tion of the pump or similar device for causing a partial vacuum in the 
retu'"n pipe with that pipe, the radiators, and supply pipe, and when 
the patent of Williames expired in 1899 Jordan and, since his patent 
had also expired, ail others then acquired the right to use the combi- 
nation of the thermostatic steam trap with the suction system. 

The improvement made by Hall consisted of the application of the 
thermostatic valve of the return pipe of the pressure system to the re- 
turn pipe of the suction system. Counsel argue that this was an in- 
vention, because it did not suggest itself to those skilled in the art for 
11 years after Williames made his invention, while the results of the 
suction System were unsatisfactory, and there was a demand for the 
improvement wrought by the use of the steam trap during ail this time, 
because after the application of the steam trap to the suction system 
that System became exceptionally successful, and because its applica- 
tion prevented back pressure and short-circuiting, and enabled the man- 
ufacturer to modulate automatically and separately the beat of each 
radiator,, results neither attained nor foreseen prior to this improve- 
ment. Thèse arguments are persuasive. They bave been carefully 
considered. But the application of an old device or combination to a 
new use is not in itself an invention, or capable of protection by a pat- 
ent. If the relation between the two uses is remote, and the old de- 
vice or combination produced a new resuit by virtue of its new appli- 
cation, that application may constitute invention. Where a machine 
or a combination is discovered in a remote art, where it is used to per- 
form a différent function, and where it was not designed and was not 
apparently suitable to accomplish the thing desired, the application of 
it with proper mechanical adaptation to a new use is often the resuit 
of the exercise of the inventive faculty and may be protected by pat- 
ent. But the thought that an existing machine or combination, dis- 
covered in the same art or one nearly analogous to it, designed and 
suitable to perform a similar function, may be used or adopted to ac- 
complish the desideratum, is not the product of inventive genius, but 
the resuit of the application of the skill of the mechanic to the subject 
under considération. It is only when the new use is so recondite and 
remote from that to which the old device and combination has been 
applied, or for which it was conceived, that its application would not 
occur to the mind of the ordinary mechanic skilled in the art, seeking 
to devise means to perform the desired function, with the old machine 
or combination before him, that its conception may rise to the dignity 
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of invention. Potts v. Creager, 155 U. S. 597, 608, 15 Sup. Ct. 194, 
39 L. Ed. 275 ; Hobbs v. Beach, 180 U. S. 383, 390, 21 Sup. Ct. 409, 
45 L. Ed. 586 ; Adams Electric Ry. Co. v. Lindell Ry. Co., 77 Fed. 
432, 447, 23 C. C. A. 233, 237; National Hollow Brake-Beam Co. v. 
Interchangeable Brake-Beam Co., 106 Fed. 693, 702, 45 C. C. A. 544, 
553. 

The court below was probably of the opinion that a mechanic skilled 
in the art, with a pressure system of steam heating with the thermostat- 
ic valve of Jordan attached to its return pipe, as Jordan said, "for ef- 
fectually draining from steam-heating and other steam pipes the water 
of condensation and preventing the escape of steam," and the patent 
of Williames, showing the combination of the pump or other device 
for producing a partial vacuum in the return pipe with the return pipe 
radiators and supply pipe of 'a heating system, as Williames said, to 
"perform the double function of heating the building vi^ithout back 
pressure to the engine and reducing the normal pressure by creating a 
partial vacuum in the exhaust pipe," before him, would not long fail 
to think that thermostatic valves in the return pipes of suction Systems, 
or in the connections between those pipes and the radiators, would be 
very likely to prevent back pressure and short-circuiting, and to modu- 
late automatically the beat of the radiators ; and it is probably for 
this reason that the court below dismissed the bill. A review of the 
évidence has failed to convince that it was in error. The thermostatic 
valve was found in the same art in combination with a pressure return 
pipe performing the same function that it performs in combination 
with the suction return pipe and producing results similar to those 
which the suction system demanded. Its application to the latter Sys- 
tem failed to rise to the dignity of an invention, and the decree below is 
afSrmed, 



ASIttEY V. SAMUEL C. TATUM CO. 

(Circuit Court, S. D. New Yorlî. Au^st 12, 1910.) 

Patents (§ 328*)— Validitt and Infeingement— Design fob Inkstand. 

The Ashley design patent, No. 37,501, for a design for an Inlîstand, Con- 
sistlng of a lovr spuare base surmounted by a low dôme of a diameter 
somewhat less ttian the side of the base, wholly devoid of ornamentatlon, 
discloses a meritorious and novel design, depending entirely upon Its sim- 
plicity and the proportions of the parts for its artistic merit ; also, held 
iufringed by the design of the Hilles patent, No. 40,125, which contains 
every élément of the Ashley design, with the addition ouly of sutiicieut 
ornamentation to make a colorable differentiation. 

In Equity. Suit by Frank M. Ashley against the Samuel C. Tatum 
Company. Decree for complainant. 

On final hearing of a bill in equity to enjoin the Infringement of design 
patent No. 37,504 and construction patent No. 829,752. Both patents relate 
to glass inkwells, and the design patent, though best showu in the drawing, 
may be described in words as a low square base surmounted by a low dôme 
of diameter somewhat less than a side of the base, with an orifice at the top, 
in which flts a hard rubber inverted cône. The ink is held within the dôme 
and a shallow recess \iï the base. The woll is wholly devoid of any orna- 

•For other cases see same topie & § humeeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe! 
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mentation, and dépends for Its success upon tlie aîîsociation of the domc witli 
the base and upon the proportions. To indicate such proportions, the foUow- 
Ing dimensions are taken from the drawing attaehed to the patent: Width of 
base 2% inches ; height, % of an Inch ; openlng at top of dôme 1% inches. 
The total height is therefore one-half of the wldth of the base. 

The defendant's inkwells are also of glass, consist of a low, flat base, sur- 
mounted by a similar dôme, and hâve relatively nearly the same proportions 
as the complalnant's. They are devoid of omamentation exoept as herein- 
before stated. No point Is made of their dlsslmilarlty except that from the 
base of the dôme to a point about one-half way up the glass slde of the dôme 
Is markedly thlckened and moulded Into a band of trlangular facets, some 
parpendicular, some Inclined, the top of this band formlng a kind of narrow 
horizontal terrace. 

The défenses are want of invention and noninfringement. 




COMPIAINANT'S INKSTAND, 




DEFENDANT'S INKSTAND. 

!AIbert T. Scliarps, for complainant, 
John W. Loveland, for défendant. 

HAND, District Judge (after stating the facts as ahove). The first 
question is want of invention. No design had appeared in any way 
resembling the complainant's before he designed his inkwell. The par- 
ties introduced in évidence 30 or 40 inkwells to show the prior art, and 
neither the combination nor the proportional relation in dimension 
appears in any one of them. The complainant was the first to conceive 
of an inkwell with a flat, broad, base surmounted by a low dôme. 
There had been domed inkwells, and square inkwells, and low bases 
of one material with a low dôme fitting into them. There had been 
forms of the old safety inkwells in which the base wasthicketied and 
made square. This was the nearest approach, but it was neither 
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flat, nor low, and the dôme was a drum bent sliarply at t'he top in a 
reverse curve, nor were the proportions at ail alike. Vide complain- 
ant's Exhibit No. 30, in which the total height is 2% inches and the 
\vidth_3% inches. Nor did it dépend, like the complainant's, strictly 
upon its proportions, but had a base of irregular horizontal section in 
an inferior manner, designed apparently at once to reduce the area 
oovered by the base and to give a pleasing appearance. 

The complainant lias invented a wholly new scheme of élément and 
proportion, resulting in a cheap inkwell of real artistic value which, 
deliberately or not, follows the excellent canon that beauty dépends 
rather upon perfect adaptation to use and pleasing proportion. It is 
fitted for its puriiose, in that its weight and low height insures it 
against accident, and keeps it near the table's level. It makes no shal- 
low appeal to the sensés by an effort at inconséquent ornament. The 
complainant has achieved a meritorious and novel design by resort only 
to the most legitimate artistic means. The prior art présents nothing 
which, to my eye, in the least suggests it. I hâve no trouble in find- 
ing his patent valid. 

The defendant's well is no doubt distinguishable, and that, too, with- 
out the aid of an expert. It may be urged that under Gorham v. 
White, 14 Wall. 511, 20 L. Ed. "ÏSl, that distinction is enough to pre- 
vent infringement, but such would be, I believe, a misunderstanding 
of that décision. Friedberger-xAaron Mfg. Co. v. Chapin, 151 Fed. 
264. A glance at the silver designs on page 521 of that case shows 
that, when put side by side, they were readily enough distinguishable 
by a person who was not an expert. The reason why that was an in- 
fringement is that in use they were not put side by side, but that the 
defendant's design was near enough fo copy the essential novelty of 
the complainant's except to an eye so accustomed to the précise détails 
of each as in'memory to carry one into comparison with the other. ' In 
short, the fancy of the purchaser, whose attention cannot be supposed 
to hâve a photographie accuracy, would, in fact, hâve been caught by 
those fundamental éléments of charm and novelty in White's silver 
that Gorham had devised. Scofield v. Browne, 158 Fed. 305, 85 C. C. 
A. 556 (C. C. A., 3rd Cir.). 

So in the case at bar, if I am right in believing that the eye is pleased 
in the complainant's well by the proportion and combination he has 
devised, his design dépends upon it, since it can dépend upon nothing 
else, there being no ornamental addition. The defendant's well has 
indeed such an addition, and is, to my eye at any rate, thereby greatly 
damaged, but it nevertheless contains every élément of the :complain- 
ant's design. Certainly no mère ornamentation would be enough to 
protect one who had borrowed ail the complainant's design. No one 
would say that a row of raised dots or a countersunk Grecian border 
around the base of the dôme would be enough to avoid infringement. 
This border is, in fact, no more than either of thèse, though it does 
more efïect the contour of the dôme. It seems to me unreasonable to 
suppose that any one not attracted to the combination and proportions 
of the defendant's well would be induced to buy it, because it contained 
around the dôme the band of facets which is the sole différence appré- 
ciable to the lay eye. The défendant has taken over bodily every ele- 
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ment of the complainant's design and he has added just enougli, and 
that too injuriously, to make a colorable claim to differentiation. The 
analogy is strong between the case and the usiial case of trade-mark in 
which the défendant imitâtes everything, and then relies upon some 
irrelevant détail of distinction to justify his exploitation of another 
man's brains and originality. 

The complainant's design appears to me to hâve been imitated, and 
I therefore find that the defendant's wells are an infringement. The 
question of the construction patent after this conclusion becomes aca- 
démie. 

Let the usual interlocutory decree pass. 



MURRAY V. SEATTLE CEDAR LUMBER MFG. CO. 

(Circuit Court, "W. D. Wasbington, N. D. August 18, 1910.) 

No. 1,743. 

Patents (§ 328*) — Noveltt and Infringement^— Saw Guard. 

The Murray patent, No. 893,087, for a saw guard, claim 3, ts vold for 
laek of novelty. Claims 1, 2, and 4 held not Infringed. 

In Equity. Suit by John Murray against the Seattle Cedar Lumber 
Manufacturing Company. Decree for défendant. 

Reynolds, Ballinger & Hutson, for plaintifï. 
Peters & Powell, for défendant. 

HANFORD, District Judge. This is a suit in equity to protect 
rights of the complainant as patentée under letters patent No. 893,087, 
covering an "improvement in saw guards with dimension gage attach- 
ments for shingle clippers." The machines called "shingle clippers" 
are of the same gênerai character as circular trimmer saws used in 
sawmills and other wood-manufacturing establis'hments. Their op- 
ération without guards to keep persons from contact with the teeth is 
dangerous, and previous to the use of Murray's device many accidentai 
injuries happened. Now the use of guards is legally compulsory in 
this State, 

To operate the clipper a man, or boy, stands facing the side of the 
saw and places each shingle on a spring board with its butt end aligned 
against a ^aight ledge, with the part to be eut off projecting over 
the top of the saw, and brings the shingle into contact with the top 
of the saw by pressing it on the spring board downward. The use of 
clippers is to make straight edges, eut out knots and flaws in the tim- 
ber, and divide wide shingles. It is necessary for the operator to f re- 
quently extend his hand over the saw to grasp detached parts of the 
shingles. With a guard attachment over the saw an additional mo- 
tion, to shove the shingle laterally after placing it on the spring board, 
is necessary, and because of that additional motion operators hâve al- 
ways objected to the use of guards on clippers. 

*For other cases see sam« toplc & § ncmbeb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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The Murray device consists of a straight iron bar, with supports, 
to which it is attached at each of its ends, holding it rigidly in a hori- 
zontal or slightly inclined position above the saw and lengthwise with 
its diameter. The straight bar serves the double purpose of a fender 
and support for one of the éléments of Murray's patent, indicated by 
the descriptive words "dimension gage attachments." The straight 
bar is adjustably united to its support at one of its ends, so that the 
space betvi^een it and the top of the saw may be widened or diminished. 
The support at the other end consists merely of an extended part of 
the bar, bent so that one part is horizontally united to the machine and 
an intermediate part constitutes an upwardly inchned standard. The 
bar, at its adjustable end, is bent into an obtuse angle to form a down- 
ward projection, to which the support fîrst mentioned is adjustably con- 
nected by means of a slot and set screw. In its entirety the guard is 
hip-shaped, ihstead of being a true curve; the object being to provide 
sufficient space between the guard and the saw for f eeding in the man- 
ner indicated with the least possible enlargement of the structure. 
The Murray patent also covers another attachment, described as "a 
guard member formed of a section of flat métal which is formed with 
a right angular lip." This so-called guard member "performs the 
function of preventing contact of the operator's hand with the moving 
saw when grasping the shingles after the sawing opération." 

The défendant is charged with infringement of the patent by making 
and using clipper shingle machines with guards similar to Murray's 
device without his consent. The évidence proves that the défendant 
bas in its nùll and bas used clipper shingle machines equipped with 
guards of two différent styles, neither of which is identical with the 
Murray device.but both are similar. One is composed of three pièces 
of metaJ, ai straight bar and two end pièces secured to the body of the 
machine, constituting standards supporting the straight bar in a -hor- 
izontal or slightly inclined position above the saw ; one end being ad- 
justably united to the standard, like the Murray device. The other 
style is a single bar bent in two places to form obtuse angles, with its 
ends secured to the machine body ; the part between the two angles con- 
stituting a fender above the saw lengthwise with its diameter. If dé- 
sirable to bave it so, this guard could be easily made adjustable, so as 
to widen or diminish the space between the guard and the saw, by the 
simple method of perforating several screw holes in the ends united 
to the machine body. ^ 

The claims of the patent are four in number. Nos. 1, 3,'lnd 4 cover 
combinations of éléments not found in any machine made or used by 
the défendant. Therefore no further considération will be given to 
them in this décision. Claim No. 3 reads as follows : 

"A guard for rotary saws cotislstlng of a member having a horizontal end 
and an Inclined end, a second member having a horizontal end, an inclined 
intermediate portion, and a downwardly extending end adjustably secured to 
said inclined end of the first member." 

It is a mattér of common and gênerai knowledge that blacksmiths 
and métal workers can, and do habituâlly, make anything and every- 
thing required as guards and fenders, from sword hilts to cages for 
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tigers, or bank tellers, shaped in curves, angles, and compound forma- 
tions with separate parts joined to fit any and every object or space 
to be protected, or guarded against, and it is the opinion of the court 
that two or more pièces of métal applied to use as a guard to a cir- 
cular saw do not constitute a patentaljle invention. The shapes, sizes, 
and joints of such a guard call for only ordinary mechanical skill to 
adapt them for use on any kind of a sawing machine. Such a struc- 
ture is no more patentable than any formation of métal in successive 
lines, straight, horizontal, vertical, inclined, angular, and curved, to 
lit any particular object or space, with or without adjustable Connect- 
ing joints, which ordinary mechanical skill is compétent to produce. 

The single-piece guard in use in the defendant's ttiill is simpler and 
better than the Murray device. It was designed by a blacksmith mak- 
ing no pretensions to inventive genius. Any other blacksmith, who 
never heard of Murray's patent, could make an equally effective guard. 

The court directs that a decree be entered dismissing the case, with 
costs, for the reason that claim No. 3 of complainant's patent is void 
for lack of novelty, and the other claims of the patent bave not been 
infringed by the défendant. 



THE NORA/ 

(District Court, S, D. Florida. Jammry 7, 1910.) 

Admiralty (§§ 28, 06*) — Juiusdiction in Teksonam — Lidel in Rem for Deatii 
^Amendment. 

A suit in admiralty to recover for tlie death ol" a person will not lie in 
rem against a vessel unless a lien tliereon Is given by the state laws, and, 
wlien such is not the case, the flling of a lihel in rem does not give the 
court jurisdiction. and, where the only process issued and served was an 
attachment agiiinst the vessel and lier owners liave not apiieared except 
as elaimants, the libel cannot be amended to give the court jurisdiction to 
render a Personal judgnient against them 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 285, 288, 524 ; 
Dec. Dlg. §§ 28, GG.*] 

In Admiralty. Suit by Eliza Wilson against the steamship Nora. 
On exceptions to libel and motion to amend. Motion denied, and ex- 
ceptions sustained. 

Kay, Doggett & Smith and H. H. Buckman, for libelant. 
J. N. Stripling, for claimant. 

LOCKE, District Judge. The distinction between a libel in rem 
and in personam is too well established to require extended argument. 
The one is a demand and claim against the ship itself, and incitientally 
against the owners and ail parties interested in the ship, not as persons 
against whom an action is brought, but as against their interest in 
the vessel, and who are therefore entitled to represent the vessel in 
defending the res from a judgment. The jurisdiction in action in 
rem is only given by attachment and bringing the vessel into the cus- 
tody of the court, and no valid decree can be entered without such 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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altachment. In a suit in personam it must be brouglit against the 
person, and the process may be served by a warrant of arrest in the 
nat'ire of a capias, or it may contain a clause that, if the person can- 
not be: found, his goods and chattels for the amount sued for may be 
attached, or the service may be by a simple summons in the nature of 
a summons to appear and answer to the suit. The monition or notice 
usua.lly embodied in the process calling upon ail persons having an 
interest in the vessel attached to come in and défend their rights can 
under no circumstances be considered a personal summons as in an 
action in personam. 

The question in this case is whether upon the return of the attach- 
ment jn an action in rem, with no other process issued or executed, 
the court had jurisdiction of an action which can only be properly 
brought in personam. In The Corsair, 145 U. S. 335, 12 Sup. Ct. 949, 
36 L. Ed. 727, it is clearly and distinctly declared that no action of this 
character, the basis of which is the death of an individual, would lie in 
rem, unless the state laws gave a. lien upon the vessel, which is not 
the fact in this state. This libel clearly and distinctly states an action 
in rem, the prayer being that process issue against said vessel, her 
tackle and apparel, and that ail persons interested in said vessel may 
be cited to appear and answer, and that said vessel may be condemned 
and sold to pay libelant's claim. It cannot be claimed that this court, 
under the décision of The Corsair, supra, had any jurisdiction in an 
action in rem in this case, and the question presented is, Can such libel 
be amended as to give the court jurisdiction over the owners of said 
vessel so that a valid decree could be entered against them in personam. 

This matter has been frequently before the courts, and bas beeri in 
every instance determined in the négative. No action at présent is in 
existence within the jurisdiction of the court against the owners of 
this vessel. They hâve not been summoned by publication or service 
of process of any kind. They hâve not appeared by a représentative 
in their personal capacity, but simply by one on account of their con- 
nection with the res. In the case of The Ethel, 66 Fed. 340, 13 C. 
C. A. sot, it was held that, where there is no prayer, process or per- 
sonal jud^^ment in the libel and no process. and service upon the owner, 
the fact that he appears and answers the libel in rem does not give the 
court jurisdiction' to render a personal jud'^ment against him. To the 
same effect is the décision in the case of The Monfe A. (D C.) 12 
Fed 334, and the case of The Lowlands fD. C.) 147 Fed. 986. 

Two cases hâve been cited and relied upon by the libelants in asking 
to amend, which I hâve carefully examined. In The Virgin, 8 Pet. 
538, 8 Iv. Ed. 1036, the Circuit Court entered a decree against the 
owners as in an action in personam, when the action was in rem. The 
Suprême Court reversed the decree, and, in passing upon that point, 
says, "The view which has been taken of the présent case renders it 
wholly unnecessary to consider whether a decree in personam could be 
made by the Circuit Court upon a libel and proceeding in rem ;" and, 
although the amount decreed to the libelant was very much larger than 
the value of the vessel which had been taken by one of the claimants at 
a stipulated price, confined its decree to the amount thus determined, 
and fully exonerated the owners from ail amounts beyond the actual 
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procee'ds of tlie vessel. Clearly and dutinctly overruîing the opinion 
of the Circuit Court in permitting judgment to be given against the 
owners in an action in rem. 

In Chamberlain v. Ward, 21 How. 548, 16 L. Ed. 211, the Suprême 
Court say: 

"This was a suit In personam. It was commenced by the owners of the 
steamer Atlantic against the owners of tlie propeller Odensbury and grew out 
of a collision." 

It is further explained in that opinion that originally a libel was 
îiled again.st the propeller in rem and a process of attachment taken 
out, and in personam against the owners and summoning them as re- 
spondents. * Upon exceptions taken to the form of the libel alleging 
an improper joinder of the vessel and owners, the case was continued 
as an action in personam, and the action in rem abandoned. In that 
original libel the court had jurisdiction under the fifteenth admiralty 
rule equally whether the action was in rem or in personam, but they 
could not be presented jointly. The libelants were, therefore, given a 
privilège of élection. 

In this case the court bas no jurisdiction in an action in rem, and the 
amendment of the libel would simply be for the purpose of giving the 
court jurisdiction in an action in personam in a case in which it bas no 
jurisdiction as the matter stands. No proper process bas been issued, 
nor summons served, or attachment had as in an action in personam. 
The attachment had has been in ah action against the vessel itself, and 
not as the property of her owners. 

Notwithstanding the apparent injustice which may resuit from the 
dénia! of the motion to amend, I am fully satisfied that no jurisdiction 
could be acquired over the owners of this vessel, or any valid decree 
entered by the court that could be collected or made out of the bond 
filed for the release of the vessel, and the motion to amend must be 
denied, the exceptions to the libel sustained, and the libel dismissed; 
and it is so ordeicd. 



TJNTTET) STATES v. ABRAMS et al. 

' (Circuit Court, E. D. Oidahoma. September 10, 1010.) 

No. 1,113. 

1. iKnTANS es 27*) TNDTAÎ» LANn—LEASE. 

i:n<ler Act Cous;. .lune 7, 1807, c. 3, § 1, 30 Rtat 72. authorlvtnîr ÎTirlIan 
allottt'es wilhin tlie liniits of the Quapaw ageucy to lease their allotmeuts 
fur a terril not exceeding 10 years, where a lease of such land is made for 
e pei-icid exceediuglO years, the United States uiay sue in its owu naine 
to caiicel the instruments as a violation of congressional conditions plaeed 
on the alienaliility of the land, but with référence to leatses for purposes 
nanied in the act, and which do not exceed the terna allowed, tlie govern- 
nient has no capacity to sue to caiicei the same, though made by the allot- 
tee for an iniprovident considération. 

|i:d. Note. — For other cases, see Indians, Cent. Dig. § 45; Dec. Dig. 
! 57.*1 

*For other cased »>se sume topic & i inntiima In Dec. & Am. DigB. 1907 to date, & Rep'r Indexe* 
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2. iMfliAxs (§ IG*) — Indian Lands—Allotment— Leasing. 

Under Aet Gong. June 7, 1897, c. 3, § 1, 30 Stat. 72, antliorizins tlio 
leasing of Indiaii allotineiits within tlio llnilts of tlie Qnapaw ageiicy snb- 
ject to the condition that sucti leases sliould net extend for more t!i:in 10 
years for mining or business purposes, an Indian allottee Iiad complète 
power to lease liis land in any inanner aud for auy considération he niiglit 
désire, except that the term sliould not extend beyoud that preseribod. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 45; Dec. Dig. 
§16.*] 

3. Indians (§ 16*) — Leases— Effect. 

Where an Indian allottee in the Quapaw agency leased his allotment for 
miuing pur]K)ses for 10 years, and before the expiration of such lease 
granted auother lease for a siniilar terni to run concurrently without 
cumulation of periods, the second lease to the holder of the flrst operated 
as a surrender of tlie first, aud was therefore not a violation of Act 
Gong. June 7, 1897, c. 3, § 1, 30 Stat. 72, limiting the period of such 
leases to 10 years. 

[Ed., Note. — For other cases, see Indians, Cent. Dig. § 45 ; Dec. Dig. § 
16.*] 

4. INDIAKS (§ 16*) — Indian Lands— Allotment— Leases. 

Au Indian allottee in the Quapaw agency, being authorized to lease his 
allotment for luining purposes for 10 years by Act Gong. June 7, 1897. 
c. 3, § 1, 30 Stat. 72, havlng doue so, had authority during the term to 
agrée with the tenant to annul the lease, and exécute a new one for 
the maximum period. : 

[Ed. Note. — Eor other cases, see Indians, Cent. Dig. § 45; Dec. Dig. § 
16.*] 

5. Indians (§ 16*) — Indian Lands — Allotment — Leases — Assignment of 

Royalties. 

Where an Indian allottee in the Quapaw agency leased his allotment for 
mining purposes, reserving a royalty for the maximum period authorized 
by Act Gong. .lune 7, 1897, c. 3, § 1, 30 Stat. 72, an assignment of tUe 
royalties payable under the lease was valid. 

[Ed. Note. — For other cases, see Indians, Gent. Dig. § 45 ; Dec. Dig. § 
10.*] 

In Equity. Bill by the United States against A. W. Abrams and 
others. On demurrer to bill. Sustained in part. 

Paul A. Ewert, for the United States. 

J. J. Bulger, V. E. Thompson, and S. C. Fullerton, for défendants. 

CAMPBELL, District Judge. In March, 1893, the National Coun- 
cil of the Quapaw Tribe of Indians, owning lands in what is now 
northeastern Oklahoma, passed an act providing for the allotment of 
said lands in severalty to the individual members of the tribe, subject 
to congressional approval, and rules and régulations to be prescribed 
by the Secretary of the Interior. By Act March 2, 1895, c. 188, 28 
Stat. 907, it was provided : 

"That the allotnients of land made to the Quapaw Indians, In the Indian 
ïerritory. In pursuance of an act of the Quapaw National Gouncil, approved 
March 23rd, 1893, be aud the sanie are hereby ratifled and conflrmed, subject 
to révision, correction aud approval by the Secretary of the Interior: Pro- 
vided, however, that any allottee who may be dissatisfied with his allotment 
shall hâve ail the rlglits to contest the same provided for in said act of the 
Quapaw National Gouncil subject to revision, correction, and approval by the 
Secretary of the Interior. And the Secretary of tho Interior is hereby au- 

*For other cases see same toplc & § numbbe in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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thorÏKed to issue patents to saUT allottees In aceordance tlicrewith: Pi-oviilod, 
that said allotnients sliall lie inaliénable for a period of tweiity-five years 
from and after tlie date of said parents: And providod fiicther, tliat the sur- 
plus lauds on said réservation, il' any, niay be allotted froui tinie to time, by 
said tribe to its niembers, under tbe above entitled act." 

On September 26, 1896, pursuant to said act of Conçress, a patent 
for the land involved in this case was issued to Charley Ouapaw I]lack- 
hawk, a member of said tribe, with habendum clause as follows : 

"Xow, lînow ye, that the United States of America, in considération of tbe 
premises, and in conformity with the provisions in said act of Concress aj)- 
proTed March 2, 1895. the order and sclredule of allotment aforesaid, has 
ffiven and granted. and by thèse présents does give and grant unto the said 
Charley Quapaw Blaekhawk, and to his helrs, the said tract above deseribed : 
but with the stipulation and limitation contained lu the aforesaid act, that 
the land embraced in this patent shall be inaliénable for the period of tweuty- 
fîve years from and nfter the date hereof ; to hâve and to liold tlie sanie. to- 
gether with ail the rights, privilèges, iinmunities and appurtenances of what- 
soever nature thereunto belonging, unto the said (^harley Quapaw Blaek- 
hawk, and to his heirs forever: Provided, as aforesaid, that said tract shall 
be inaliénable for the period of twenty-tive years." 

On June 7, 1897 (Act June 7, 1897, c. 3, § 1, 30 Stat. 72), Congress 
further provided: 

"That the allottees of land within the limits of the Quapaw agency, Indiaii 
Territory, are hereby autliorized to lease tlieir lauds. or auy part thereof, for 
a terni not exeeeding three years, for farniing or graziug purposes, or ten years 
for mining or business purposes. And said allottees and their lesaees and 
tenants shall hâve the right to employ sueh assistants, laborers and help from 
time to time as they may deem necessary: Provided, that wlienever it shall 
be nuide to appear to the Secretary of the Interior tliat. by reason of âge or 
disability, any sueh allottee cannot improve or nianage liis allotment proj)- 
erly and with benetit to himself, the sanie may be leased. in the discrétion 
of the Secretary, upon sueh terms and conditions as shall be prescribed by 
him. AH aets and parts of acts inconsistent with this are hereby repealed." 

This is a suit by the United States to cancel certain lease contracta 
and contracts assigning royalties thereunder entered into by the allot- 
tee with the varions défendants. Demurrers are interposed by the de- 
fendants on the ground that the government has no sueh interest in 
the action as will entitle it to maintain the bill, and that there is no 
equity in the bill. If from the bill it appears that any of the alleged 
contracts or leases are in violation of the conditions or limitations im- 
posed by acts of Congress, under which the allottee has taken his al- 
lotment, then the complainant has sueh interest as entitles it to main- 
tain this action. United States v. Allen (C. C. A.) 179 Fed. 13. Do 
the leases or contracts sought to be canceled violate the provisions of 
sueh acts of Congress? On June 11, 1902, the allottee leased his al- 
lotment to the défendant Abrams for mining purposes for the term of 
10 years for a cash payment of $10, and a royalty of 5 per cent, of 
the market value, at the place mined or produced, of ail minerai pro- 
duced, except gas, for which a royalty of $40 per annum for each pay- 
ing well was to be paid. The 5 per cent, royalty provided for was 
to be paid monthly, and, pending sueh opération as wotild resuit in a 
royalty exeeeding $20 per annum, the lessee agreed to pay a minimum 
annual royalty of $20. The complainant concèdes the foregoing lease 
to be a valid lease, and contends that it is still in force, and that ail 
181 F.— 54 
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subséquent leases and contracts are invalid. On August 13, 1903, the 
foreg-oing lease was assigned by Abrams to the défendant, the lowa 
& Okiahoma Mining Company. The bill further allèges that on Au- 
gust 24, 1903, the allottee and said Abrams entered into another min- 
ing lease contract for the term of 10 years from date thereof, covering 
the same land, in considération of a cash payment of $18, and royalty 
of 5 par cent, on the output, and a minimum annual royalty of $21. 
This contract contains this clause: 

"Ail leases or parts of leases heretofore mafle are by mutual consent can- 
eeled, annulled, and abrogated." 

It appears that on November 2, 1904, Abrams assigned the last-men- 
tioned lease to the lowa & Okiahoma Mining Company. It is further 
alleged that on March 25, 1905, the allottee executed a mining lease 
on the same property to L,. C. Jones and A. J. Thompson, for the term 
of 10 years, for a cash bonus of $10 and a 5 per cent, output royalty. 
This lease has this clause : 

"Subject to prlor mining lease executed by sald first party January Ist, 
1902, unto A. W. Abrams." 

On July 31, 1905, the lessee, Jones, assigned bis interest in said lease 
to Thompson. 

The bill further allèges that on April 4, 1905, the allottee leased bis 
said allotment to the said lowa & Okiahoma Mining Company for 
mining purposes for a term of 10 years from date, for a cash bonus 
of $25 and 5 per cent, output royalty, $40 per annum for each gas 
well, and a minimum annual royalty of $21. Fo référence is made in 
this lease to any former leases. It is further alleged that on the 22d 
day of May, 1906, the allottee leased bis said allotment to the said 
lowa & Okiahoma Mining Company, for mining purposes, for the 
term of 10 years from date, for a cash bonus of $25 and 5 per cent, 
output royalty, $tO per annum for each paying gas well, and a mini- 
mum annual royalty of $21. The last-mentioned lease also contains 
this provision: 

"Provided. that It is expressly understood and agreed by and between the 
parties hereto that the exécution and delivery and aecefitance of this lease 
shall not In any maiiner be eonstrued as a waiver or rellnquisbment by the 
lessee of any rights. title. interest, or clalm which it now holds, owns, or eu- 
joys under and by vlrtue of prior leases held by it upon the lands above de- 
scrited, whlch leases are recorded within the office of the deputy c^lerk and 
ëx-officio recorder in and for the First recording diPtriet of Indian Territory, 
at Miami, in Book 'Q,' at piige 558, In Book 'S,' at pages 55 and 177, and this 
lease and ail former leases âbove referred to shall run concurrently ; that it 
is expressly deelared that no merger of the leases above referred to into each 
other or into this lease is coiitemplated by the exécution of this lease ; and 
that the said party of the second part may eleet under which of the leases 
it Uolds upon the lands above described that it will operate and make pay- 
meuts to said . first party, and that the payments and i>erformances by said 
sec-ond party under either of the leases it holds upon said lands shall be in 
full payment and satisfaction of ail re(iuiremeiits and conditions set forth in 
said several leases held by it upon said land for tlie term of said respective 
leases above referred to." 

"(ïhe foregolng clause constitutes a part of the written terms and condi- 
tions of a certain mining or business lease executed by Charley Quapaw Black-, 
hawk to the lowa & Okiahoma Mining Company of Baxter Springs, Kansas, 
dated May 12th, 190(3, upon the N. W. % and the N. AV. % of the S. W. % 
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of Sec. 32, Twp. 29, R. 24, Qnapaw Réservation, Ind. Ter., and is attached 
to and made a jiart thereof.)" 

It is further alleg'ed that on July 28, 1906, the allottee made a min- 
ing lease to the said lowa & Oklahoma Alining Company, covering his 
said allotment, for the term of 20 years from date, for a cash bonus 
of $31, 5 per cent, output royalty, $40 per annum for each paying gas 
well, and a minimum annual royalty of $21. The last-mentioned lease 
lias this provision: 

"Provided, that it is expressly understood and agreed by and between th& 
parties to tlils lease that this lease and tliose certain mining leases held by 
said second party and recorded in the office of the deputy clerk and ex-officio 
recorder in and for the First recording district. Indian Territory, in Book 'Q,' 
p. 558, Book 'S,' p. 55, and Book 'S,' page 177, & Book 'G,' pages 296-^297, 
shall run eoneurrently until the expiration of the said leases respectively ; 
and that no waiver, relinqulshinent, or forfaiture of any of the rights or In- 
terests now held by said second party under the prior leases is inteuded by 
the exécution, delivery, and acceptance of this lease, and that no nierger shall 
be effected of said prior leases, or any of them, because of the exécution, 
delivery, and acceptance of this lease ; also that second party shall hâve the 
right to elect under which of said leases it will operate or hold said lands, 
and that paynients or performances of the terms and conditions of any of 
the said leases shall V>e in fuU payment and satisfaction of ail terms and con- 
ditions of like in ail leases held by It upon said lands." 

It is alleged in the bill that the allottee was born in 1835. If so, 
he was between 60 and 70 years of âge when most of the leases were 
made, and 71 when the last one was made. It is alleged that he is un- 
able to read or write or understand intelligently the English language ; 
that he was old and infirm, and wholly incompétent of transacting 
business ; and that défendants in the procurement of the leases sought 
to be canceled fraudulently took advantage of said allottee's âge and 
incapacity. It does not appear, however, that his condition has been 
brought to the attention of the Secretary of the Interior pursuant to 
that proviso in the leasing act of 1897, authorizing the Secretary to 
lease lands of incompétent Indians upon such terms and conditions as 
he might prescribe, and, in view of the admission in the bill that the 
first lease was a valid lease, it appears that complainant does not con- 
tend that the allottee could not or should not hâve availed himself of 
the leasing provisions of the act preceding the proviso, but does con- 
tend that either because of the said fraud practiced upon him or the 
illegality of subséquent lease, because violating the provisions of the 
act, the government may maintain this suit. 

The act of Congress granting authority to lease for minerai pur- 
poses contained one limitation, to wit, that the term should not exceed 
10 years. A lease for a longer term would be invalid, and hence the 
lease of July 28, 1906, to the lowa & Oklahoma Mining Company, for 
20 years, is invalid, and should be canceled. The law makes no pro- 
vision as to the amount of considération, that shall be paid, or any 
other terms, except as to duration. No supervision of the contract is 
provided for by the Secretary of the Interior, or any agent of the 
government. It appears that Congress, while still imposing the gên- 
erai condition against aliénation for 25 years, has seen fit to modify 
that to the extent of vesting in the allottee the right, on his own re- 
sponsibility, to enter into lease contracts for a limited term. No doubt 
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Congress conceived that it would be for the welfare of the Indian to 
take upon himself this limited responsibility regarding his land. At 
the expiration of the 25-year term, unless furtlier extended, he would 
bave absolute control. The right in the meantime to make the limited 
lease contracts provided for, bringing him into contact with others in 
a business way, it was no doubt conceived would enable him to reap 
some benefit from his allotment in the meantime, other than he might 
gain by his own labor thereon, and accustom him to business dealings, 
preparatory for the ultimate absolute control of his property. The 
allottee in this case is a citizen of the United States and of the state 
of Oklahoma. General Allotment Act (Act Feb. 8, 1887, c. 119, § 6, 
24 Stat. 390), as amended by Act Mardi 3, 1901, c. 868, 31 Stat. 1447 ; 
Oklahoma Enabling Act (Act June 16, 1906, c. 3335, 34 Stat. 267). 
If in the making of any minerai lease contract, running for a lawful 
term, he is overreached in some fraudulent manner relating to the 
considération or other feature of the lease, such as would entitle any 
citizen to maintain an action in court for légal redress, he bas such 
right of action, which he may prosecute in the proper court in his own 
name. It is held in United States v. Allen, supra, that a deed or lease 
procured in violation of the acts of Congress imposing restrictions 
upon aliénation, as, for instance, an attempted sale of inaliénable land 
or an attempted lease for a longer period than the law provides, is 
such violation of the governmental policy involved in the making of 
such allotments as entitles the government, in its own name, to sue for 
the cancellation of such instruments. In such case there is a clear vio- 
lation of conditions imposed by Congress as to alienability. Where, 
however, as in this case, Congress bas extended the right to lease with 
no condition except that for a particular purpose the term shall not 
exceed a certain number of years, if the lease is expressly for the pur- 
pose contemplated in the act, and does not exceed the term allowed, 
I can conceive in the act permitting leasing no governmental policy, 
either express or implied, which would enable the government to main- 
tain an action in its own name to cancel such lease. In making the 
allottee a citizen and in vesting him with power to lease for a particu- 
lar purpose and term for such considération as might be agreed upon 
between him and his lessee, I think it was the intention of Congress 
that in ail respects, save as to the purposes, which must be either graz- 
ing, farming, or minerai, and the term, which must not exceed a pre- 
scribed period, the allottee is clothed with just as full and complète 
power to lease his land as his white brother, and if, though the lease 
be for a lawful term and purpose, he is imposed upon by the lessee 
in regard to some other feature in such way as would give a white 
citizen a right of action for légal redress, then he, and not the govern- 
ment, must bring the suit. The mère fact, therefore, that by fraud 
the lessee may hâve secured a lease for a manifestly inadéquate con- 
sidération would not entitle the government to sue if it appears to be 
made for a lawfvtl purpose and term. 

In my opinion Congress intended that within the limitations as to 
purposes and term the allottee should exercise the same independenf 
right to lease bis property and enjoy the proceeds thereof that the law 
gives to other citizens, and, in lieix of the governmental supervision 
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thus partially wîthdrawn, gave him the status of a citizen and access 
to a forum where, like any other citizen, he could redress liis wrongs. 
I believe that it was the intention of Congress that vvitliin the Hmita- 
tions mentioned this right of disposai of his property by leasing was 
granted as a means of affording him that expérience in business af- 
fairs necessary to enable him to eventually handie his property with- 
out any restrictions whatever. This is consistent with the purpose 
manifested by Indian législation of récent years to hasten, as much 
as may be, consistent with his welfare, the time when the Indian in 
this State shall hâve the same rights of disposition of his property as 
his white neighbor exercises over his. Hence the absolute supervision 
so long exercised by Congress over the Indians, keeping them a peu- 
ple apart from other races, dépendent and incapable, is gradually be- 
ing wîthdrawn, and, while it is the duty of the courts to recognize the 
existence of such supervision wherever it does not appear to bave been 
withdrawn, it is equally their duty to recognize in the Indian that meas- 
ure of independence and equality under the law with his white brother 
which the acts of Congress, from time to time, indicate that body in- 
tended the Indian should hâve, bearing in mind, of course, that where- 
ever an act under considération is f airly capable of more than one con- 
struction that construction should be given most favorable to the In- 
dian. 

Now, turning to the leases in question. The first one, that of Jan- 
uary 11, 1902, is conceded to be a valid lease, being for a lawful pur- 
pose and term, and its cancellation is not sought. The second one, of 
August 24, 1903, to the same lessee, expressly provides that ail leases 
theretofore made are by mutual consent canceled, annulled, and abro- 
igated. It is for a lawful purpose and term. Does the fact of a for- 
mer lease or assignment thereof disqualify the parties from making 
this lease? Certainly, if the allottee could make the former lease, he 
could agrée with the lessee that it might be canceled and annulled. T 
cannot agrée with the contention that, having made the lease for the 
term of 10 years, the allottee's hands are tied, and he cannot enter 
into an agreement modifying or canceling the first lease during its 
term. But for the assignment to the lowa & Oklahoma Mining Com- 
pany, whereby that company had acquired rights under the first lease, 
I am of the opinion that this second lease would bave annulled the 
first lease, and would bave given the lessee the same rights thereunder 
as if no former lease had been made. 

Passing to the lease of March 2.5, 1905, to Jones and Thompson, this 
lease was for a lawful purpose and period. It was made subject to the 
first Abrams lease. It does not appear that the lessees, Jones and 
Thompson, are in any way connected with Abrams or the mining com- 
pany. The question is presented whelher the allottee may, wbile he 
has one outstanding lease, make another lease to another lessee, which 
does not exceed the lawful term, so that the second lessee may enjoy 
that portion of his term beyond the termination of the first lease. 
Such an agreement might be made between white persons, and, so long 
as such lease is for one of the purposes provided in the act and not 
for a longer term than that prescribed, the term beginning with or 
near the date of the lease, I see no reason why it may not be validly 
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made by the allottee. It will be noted that the lease to Jones and 
Thompson is to run from "date hereof until Mardi 25th, 1915" — 10 
years — so that there is not presented the case of an overlapping lease 
which is to begin to run in the future and the term of which, consid- 
ered with the term of a prior existing lease, amount together to a 
longer time than the allottee is permitted to tie up bis land by lease. 
Whitham v. Lehmer, 23 0kl. 627, 98 Pac. 351. I think the Jones and 
Thompson lease was at the time of its exécution, so far as is shown 
by the bill, a valid lease, subject to the unexpired term of any valid 
existing lease previously made by the allottee. If during the existence 
of a 10-year lease the allottee should make a second lease to the iàrst 
lessee or to another for a term of 10 years, to begin at the expiration 
of the first term, that, I think, would be a violation of the law, for the 
unexpired tçrm and the term of the second lease would, together, 
amount to more than 10 years. But where, as in this case, the 10- 
year term of the second lease runs from the date of its exécution, so 
that the land is not tied up by either or both leases for a longer term 
in the future than the law prescribes, there is no violation of the leas- 
ing act. 

Now, taking up the lease of April 4, 1905, to the lowa & Oklahoma 
Mining Company. This lease is for mining purposes and is limited to 
10 years. There is, therefore, nothing on its face to suggest invalid- 
ity, and, were this the first appearance of this lessee, it would be in 
the attitude of the lessees Jones and Thompson, just considered. But 
it appears that at the time this lease was made this lessee had taken 
from the lessee Ab'-ams an assignment of each of the leases he had 
taken from; the allottee. Assuming that one or the other of the 
Abrams leases was valid and in force and assignable, then the min- 
ing Company owned and was entitled to enjoy the unexpired term of 
such lease. In either event, such unexpired term was still running 
when this lease was made. If by the terms of this lease the former 
leases under which the mining comoany claimed had been expressly 
annuîled, then there would be presented the question considered in re- 
lation to the second Abrams lease : Does the exécution and acceptance 
of this lease, without any mention of former leases, operate to cancel 
and annul such former leases? "The acceptance by the tenant of a 
new lease during the term of the first lease constitutes a surrender by 
opération of law, unless the surrender would be contrary to the in- 
tention of the parties, and it is immaterial whether there was any ac- 
tual surrender of the old lease." 24 Cyc. 1369. In Edwards v. Haie, 
37 W. Va. 193, 16 S. E. 487, it is said: 

"ïaken alone, discardlng the tact that a tenancy from year to yair existed 
Ijetwewi thèse parties whon it was made, it does show a lease for a spécifie 
term hy Edwards to Haie. Haie could not in its face deny that he beeame 
Edwards' tenant in that property for a certain term, yieldlng certain rent. 
But, as a tenàijcy from year to year existed at the time, the question is, Did 
it supplant that tenancy? Roberts, Frauds, p. 254, states the law thus: 'A 
surrender in law of a lease in possession is Implied in the acceptance of a 
new lease from the reversioner ; for, if the lessee accept a new lease from 
his les sor, he admits and afîirms his lessor's ability to make such new lease, 
which could not be done bv liini If the old lease stcod in his way.' Same doc- 
trine in Wood, Landl. & Ten. p. 492; 2 Tayl. Landl. & Ten. p. 512; 2 Lomax, 
Dig. 105. 'Where, pending a lease, a second lease is made, eontaining stipu- 
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lations îneonsistent wlth the former lease, the latter shall prevail ; tlio pre- 
sumption being that a surrender of the old one was inteiided.' Wood, Landl. 
& Ten. p. é92." 

See, also, Donkersley v. Levy, 38 Mich. 54; Enyeart v. Davis, 17 
Neb. 228, 22 N. W. 449; Leyman v. Abeel, 16 Johns. (N. Y.) 30. 

It is my opinion that the lease of April 4, 1905, to the mining Com- 
pany operated to cancel and annul the former lease originally given to 
Abrams, and assigned to the mining company. y\s to the respective 
rights of Thompson, holding under the Thompson and Jones lease, on 
the one hand, and the mining company, under the lease of April 4, 
1905, on the other, that is a question not involved hère. Each provides 
for a royalty of 5 per cent, of the ore prodiiced, and I find nothing in 
either lease which is violative of the act permitting such leases. Tak- 
ing up the lease to the lowa & Oklahoma Mining Company, dated May 
13, 1906, it will be noted that in this lease it is attempted to continue 
in force ail former leases to this company, either as lessee or assignée, 
as \^11 as create a new lease, and so that ail may be considered as run- 
ning concurrently, the mining company reserving the right to elect at 
any time under which lease it will operate and make payment, and that 
payment under one shall amount to payment under ail. That is pal- 
pably an effort to combine the terms and conditions of the several 
leases into one lease, to cover the combined term of ail, amounting to 
more than ten years, and is invalid. The lease of date July 28, 1906, 
to the lowa & Oklahoma Mining Company is, as we hâve seen, for the 
term of 30 years, and theref ore invalid. 

If the conclusion that the lease to the mining company of April 4, 
1905, operated to cancel and annul the former leases which it held as 
assignée, being the leases originally made to défendant Abrams, is cor- 
rect, then by the contract of the parties the Abrams leases are of no 
efïect, and a decree canceling them would serve to clear the record. 
The leases of May 12 and July 28, 1906, to the lowa & Oklahoma Min- 
ing Company, are invalid, and should be canceled. The demurrers of 
the défendant Abrams and the lowa & Oklahoma Mining Company 
will therefore be overruled. The demurrer of défendant A. J. Thomp- 
son will be sustained. 

On August 16, 1902, the allottee entered into a contract with Charles 
F. Noble, purporting to "grant, bargain, sell, assign, transfer and set 
over" to said Noble ail his right, title, and interest in and to the roy- 
alty, rental, and proceeds of the mining lease executed by the allottee 
to défendant Abrams under date of January 11, 1902. We hâve seen 
that this lease provided for a cash payment of $10 at date of exécu- 
tion, and "a sum of money equal to five per centum of the market 
value at the place mined or produced" of ail substances to be mined, 
except gas, for which lessee was to pay $40 per annum for each pay- 
ing well ; and further provided for a minimum annual royalty of $20. 
The royalty was to be paid in money^based upon a per centum of the 
market value of the ore produced. A one-half interest in this contract 
was later assigned by défendant Noble to défendant Cooper. It is 
further alleged that on February 21, 1906, the allottee entered into a 
contract with défendants A. S. and V. E. Thompson, whereby he as- 
signed to them as a fee for their services in litigation arising out of 
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the assignaient to Noble one-half of the royalties recovereH by the 
allottee in such litigation. The government seeks to cancel both the 
foregoing contracts assigning royalty, on the ground that the allottee 
cannot assign such royalties. The défendants hâve demurred to the 
bill, challenging the capacity of the government to sue, and asserting 
want of equity in the bill. The bill concèdes that the lease upon which 
the royalties attempted to be assigned accrue is a valid lease. The 
law contemplâtes that the moneys representing the royalties arising 
therefrom sliall become the absolute property of the allottee, to be dis- 
posed of as he may see fit. No provision is hère made, as is done in 
many cases, by which payment shall be made to the Indian agent, and 
by him disbursed. Such a provision would hâve manifested an inten- 
tion to extend the supervision of the government over the proceeds 
of thèse leases. The absence of such provision, on the other hand, 
manifests a congressional intent that the proceeds of such leases shall 
be at the disposai of the Indian. It is his to handle as he may see fit. 
If it is fraudulently taken from him, he has his remedy like any fither 
citizen to recover it. It appears from the recitations in the assign- 
ments to the défendants Thompson that he invoked that remedy 
through them as counsel, and assigned to them as their fee a portion 
of the royalties recovered. I can conceive no reason why such assign- 
ments of royalties cannot be legally made. It is true the Indian may 
make most improvident contracts relating to such assignments, but 
Congress has seen fit to entrust him^ with the disposai of the moneys 
accruing from thèse royalties ; and if, for a considération satisf actory 
to himself , he sees fit to realize upon this fund in advance by assign- 
ing it, I can conceive nothing in the transaction violating any govern- 
mental policy expressed by any législation relating to thèse Indians, 
which has been brought to my attention. In the matter of receiving 
and disposing of thèse royalties, as he may see fit, as in the matter of 
agreeing upon the considération which shall be paid to him for a lease, 
for a lawful purpose and term, Congress has seen fit to place the In- 
dian upon his own responsibility, and I cannot escape the conviction 
that Congress in so doing intended that, to that extent, he should take 
his place as a citizen of the United States and of the state, together 
with ail other citizens of whatever race or color. 

The demurrers of the défendants Noble, Cooper, and A. S. and V. 
E. Thompson are tlierefore sustained. 



KNOIIB & BURCHARD v. PACIFIC CREOSOTING CO. 

(District Court, W. D. Washington, N. D. August 26, 1910.) 

No. 3,837. 

1. Shippino (I 323*)— Rbspoksibi^tt roB Stowage — Effect or Provisions 
oï Chahteb Paett. 

A ship Is responsible for proper stowage of her cargo, although the 
charter party gave a représentative of the charterer the right to sélect 
the stevedores for loading, which fact did net deprive the master of his 

*For otlier cases see same toplc & i numbsb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ftntBority to control the manner of stowage, nor affect tlie warranty of 
eeaworthiness, which includes proper stowage. 

[Ed. Note.— For other cases, see Shlpplng, Cent. Dlg. §§ 454, 455, 468; 
Dec. Dig. § 123.*] 

2. ShIPPING (I 123*)— INJTJRT TO CABQO— LrlABILITT OV VESSED— IMPROPEB 

Stowage. 

A eontract for the carriage of a cargo of créosote oil in Iron drums 
from Llverpool to Eagle Harbor, Wash., as evldenced by the charter 
party and bill of lading, warranted the seaworthiness of the ship, specl- 
fled that she should load in a customary manner, that ail liabillty of the 
charterer should cease on completion of loading, and payaient of ad- 
vance if required, admltted the receipt of the cargo In good order, and 
obligated the carrier to deliver It in like good order, subject to the usual 
exceptions of loss by périls of the sea, etc. In the vicinlty of Cape Horn, 
the vessel encountered bad weather, and in a heavy gale was thrown on 
her beam ends and a part of the cargo in the between decks was dis- 
lodged, drums there stowed and in the upper tier in the hold were in- 
jured by ehafing, straining, and brulslng, and the contents spilled and 
lost The ship made the voyage safely, and no damage to the cargo was 
caused by any eiposure to the direct action of the éléments. It was 
shown that such drums could be stowed so as to remain secure in the 
rough weather, which was to be espected in rounding the Horn. Held, 
that the damage was due to Improper stowage, and that the ship was 
liaWe therefor. 

[Ed. Note.— For other cases, see Shipplng, Cent Dlg. §§ 454-455; Dec. 
Dig. § 123.*] 

In Admiralty. Suit by Knohr & Burchard against the Pacific Creo- 
soting Company, and cross-libel by respondent. Decree for respond- 
ent. 

Bogie & Spooner, for libelants. 

Ira A. Campbell and Bruce C. Shorts, for resoondent. 

HANFORD, District Judge. This is a suit in personam to recover 
the freight charges for transportation of a cargo consisting of 4,739 
iron drums containing créosote oil in the ship Jupiter .from Liverpool 
to Eagle Harbor, in this state. The consignée of the cargo resists 
payment of freight, and by a cross-libel has pleaded a counterclaim 
for damage to the cargo in transit and for short delivery. In the vi- 
cinity of Cape Horn, the ship encountered bad weather, and in a heavy 
gale she was thrown on her beam ends, and part of the cargo between 
decks was dislodged, and a number of the drums were so damaged as 
to spill the oil, and others lost their contents by plugs working loose. 
IVIost of the spillage was pumped out of the ship and wasted, so that, 
when the cargo was discharged at Eagle Harbor, there was a shortage 
of 51,321 impérial gallons, worth $2,800, and 1,220 drums were dam- 
aged, and 272 drums were completely ruined. Thèse drums bave a 
market value of $5.50. Those damaged were worth not more than the 
gross sum of $854, leaving a loss of $7,352 for damage to drums. The 
ship's bill for freight amounts to £2343, 15s., on which interest is 
claimed. The issues to be decided are whether the damage was a con- 
seoaence of bad stowage of the cargo, and whether responsibility for 
the fault, if any, of bad stowage rests upon the libelants. 

The drums are the usual iron oil drums encircled with two thick 

•For other cases eee same topic & § kumbek lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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iron bands ; the weight of each drum and contents being about 1,000 
pounds. The System of stowage in the lower hold was to lay the drums 
snug together in tiers with chocks and dunnage to keep them from 
chafing. On top of the first layer scantlings were placed upon which 
the second layer rested. Five layers or tiers were placed in like man- 
ner with dunnage placed between the drums and the sides. of the ship 
and ail spaces filled. The vertical space from the tween deck iip to the 
main deck was not sufficient to admit three layers of drums, each rest- 
ing on scantlings, as in the hold below, and, in order to gët in a larger 
number than would otherwise hâve been practicable, the first layer on 
the floor was spaced and the second layer was laid fitting into the val- 
leys, and the third tier was placed on scantlings resting on the second 
tier, and ail vacant spaces between and around the drums, as thus 
placed, were filled with dunnage, but the wedging was not sufKcient to 
prevent displacement of some of the drums when the ship was labor- 
ing in témpestuous weather, and the resulting damage. 

The contract for transportation of the cargo, evidenced by the char- 
ter party and bill of ladjng, warrants the seaworthiness of the ship, 
spécifies that she should load the cargo in a customary manner; that 
al! liability of the charterer should cease on completion of loading and 
payment of advance if required ; that the captain should hâve a lien 
on the cargo for freight and any demurrage for delay in discharging, 
admits that the cargo was received in good order and well conditioned 
and obligated the carrier to deliver it in like good order and well con- 
ditioned at Eagle Harbor subject to exceptions of liability for dam- 
ages caused by "the act of God, périls of the sea, fire, barratry of the 
master and crew, enemies, pirates, assailing thieves, arrest and re- 
straint of princes, rulers, and people, collisions, strandings, and other 
accidents of navigation excepted, even when occasioned by the négli- 
gence, default, or errer in judgment of pilots, masters, mariners, or 
other servants of the shipowners." 

It is claimed, however, that the ship and owners were relieved from 
responsibility for bad stowage, by reason of the facts that the charter 
party provides that Messrs. Andrew Weir & Company should hâve the 
nomination of the stevedore to stow the cargo, and that said firm did 
sélect the stevedore. The mère sélection, however, of the stevedore, 
did not depriye the captain of his authority to control the opération of 
loading, and to insist upon stowage satisfactory to him, and the évi- 
dence proves that the stevedores worked under the supervision of a 
niarine surveyor employed by the captain and that the System of stow- 
ing between decks was agreed to by the captain, his marine surveyor, 
the stevedore and a représentative of Andrew Weir & Co. This évi- 
dence certainly leaves the responsibility for stowage upon the captain 
of the ship where it usually rests. Corsar v. J. D. Spreckels & Bros. 
Co., 141 Ped. 260, 72 C. C. A. 378. The firm of Andrew Weir & Co. 
acted as a go-between in negotiating the contract for hiring of the ship. 
The original charter party is between Knohr & Burchard, agents for 
owner of the ship, and Andrew Weir. & Co., acting for Blagden, 
Waugh & Co. ; the latter named firm being the vendors of the cargo 
and charterers in fact, and the court holds that their responsibility, as 
well as the responsibility of Andrew Weir & Co. terminated when the 
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cargo was completely loaded as provided by a clause in the charter par- 
ty, and that the respondent and cross-Hbelant by purchase of the bill 
of lading became entitled to rely upon the warranty of seaworthiness 
of the ship which includes proper stowage of the cargo. "In every 
contract for the carriage of goods by sea, unless otherwise expressly 
stipulated, there is a warranty on the part of the shipowner that the 
ship is seaworthy at the time of beginning her voyage, and not mere- 
ly that he does not know her to be unseaworthy, or that he bas used 
bis best efforts to make her seaworthy. The warranty is absolute 
that the ship is, or shall be, in fact seaworthy at that time, and does 
not dépend on bis knowledge or ignorance, bis care or négligence." 
The Edwin L. Morrison, 153 U. S. 210, 14 Sup. Ct. 825 (38 L. Ed. 
688). 

Ships necessarily roll and plunge in the troubled waters and gales 
to be expected and usually encountered in the vicinity of Cape Hom, 
and to fulfiU the carrier's obligation cargoes must be stowed securely 
to stay as placed. Notwithstanding the testimony of expert witnesses, 
the physical facts of this case prove conclusively that there is a right 
way to stow iron drums in a ship so that they will not be injured by 
the mère labor of a ship strong enough to protect them from external 
violence. The Jupiter was stanch and strong. She made a gallant 
fight against the éléments, and her safe arrivai at her port of destina- 
tion proves the excellent seamanship of her captain and crew. The 
damage to her cargo was not caused by any exposure to the direct ef- 
fect of the éléments. The greatest weight was sustained by the drums 
in the lowest tiers of the lower hold of the ship, and they were not 
crushed nor damaged. Ail of the damaged drums were in the top tier 
of the lower hold and between decks, and the damage was caused by 
chafing, straining, and bruising, which could not hâve happened if the 
wedging had been sufficient and carefully placed, and, if the first and 
second tiers in the tween deck space had been separated by scantlings, 
so as to prevent the bands on the drums in each tier from chafing the 
drum bodies. The rule of law defining the liability of a shipowner 
with respect to the cargo, where the whole carrying capacity of the 
ship bas been hired for a voyage, is well stated in the written argu- 
ment in behalf of the libelants as follows : 

"If the whole ship is ehartered by the owner to a single person for a par- 
ticular voyage eut and home, for a speclfied frelght, under a charter party, 
the charter party will be held to regulate the rights, duties, and responsibili- 
ties of the parties, and supersede those of the shipowner, as a conimon car- 
rier. Angell Car. (5th Ed.) § 89." 

The contract set forth in the charter party and bill of lading takes 
the case out of the law applicable to mère bailees for hire as well as 
the rules applicable to common carriers, and the parties must be held 
to performance of the obligations assumed, as in other cases where 
parties to contracts stipulate to do or not do any particular thing for 
a considération. By this contract the shipowner not only relieved the 
charterer from responsibility, but also admitted that the cargo had been 
received in good order and undertook to deliver it in like good order, 
and well conditioned, at Eagle Harbor, and specified the conditions 
which should exempt it from liability for loss or damage. Therefore 
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the burden of proof rests upoii the libelants to prôve affirmatively tliat 
th'e damage was a conséquence of one or the other of the specified caus- 
es, viz. : The act of God, périls of the sea, barratry of the master and 
crevv, enemies, pirates, assaihng tliieves, arrest and restraint of princes, 
rulers, and people, colhsions, strandings, or other accidents of navi- 
gation. 7 Am. & Eng. Enc. of Law (2d Ed.) 229. The damage can- 
not be attributed to an act of God, périls of the sea, nor to accidents 
of navigation, because the storms vi^hich the vessel survived would not 
hâve harmed the cargo if it had been well stowed. The libelants hav- 
ing failed to deliver the cargo undamaged and failed to prove the loss 
to hâve been a conséquence of either of the conditions in the exemp- 
tion clauses of the contract, their hability must be held to be absolute. 
The freight stipulated for in the charter party is at the rate of 18s., 
9d., per ton, on 2,500 tons guaranteed by the charterer, with a pro- 
portionate déduction for short delivery. Therefore, after deducting 
$928.25 for 162 tons of créosote wasted, the freight earned amounts to 
$10,462.50. From this amount, a partial payment of $600 is to be sub- 
tracted, leaving a balance of $9,862.50 to be set off against the total 
damages which the court finds to be $10,152. The court directs that 
a decree be entered in favor of the respondent and cross-libelant for 
the différence amounting to the sum of $289.50 and costs. 



UNITED STATES ex rel. MAXGO v. WBFS, ConiT of Immigration, et al. 
(District Court, D. Maryland. Septeinber 24, 1910.) 

1. Aliens (§ 54*) — Expulsion of Immiqbants — Allen Pbostitutes — Con- 

struction op Statuts. 

Under Immigration Act Feb. 20, 1007; c. 1134, § 3, 34 Stat. 890 (U. 
S. Comp. St. Supp. 1909, p. 450). as amended by Act March 20, 1910, c. 
128, § 2, 36 Stat. 204, wbioh i)rovides tbat "any alien who shail be found 
an inmate or connected with the management of a honse ol" prostitution 
or praeticlug prostitution after such alien shall bave entered tbe United 
States * * * shall be deemed to be unlawfully wlthin the United 
States and shall be deported in tlie manner provided by sections 20 and 
21 of this act," there is no limitation of the thne within whicli an alien 
prostitute may be deported to three years from the time of her entry, 
as was the case under tbe section before amendment, It being one of the 
purposes of the amendment to abolish such limitation as to the class of 
aliens referred to therein; and the amended section, while not rétrospec- 
tive, applies to any alien woman found so conducting herself as to corne 
within it,s provisions slnee its enactment, regardless of her previous con- 
duct or of the time of her entry into the country. 

[Ed. Note.— For other cases, see Aliens, Dec, Dig, § 54.*] 

2. Aliens (§ 40*) — Déportation of Alien Prostitutes— CoNSTiTuiiONALiTy 

OP Statute. 

Innnlgration Act Feb. 20, 1907. c. 11,34, § 3, 34 Stat. 899 (U. S. Corap, 
St. Supp. 1909, p. 450), as amended by Act March 26, 1910, c. 128, § 2, 
36 Stat. 264, which provides for tbe déportation of any alien woman who 
after her immigration into the United States shall be found praeticing 
prostitution thereln, regardless of the length of time whieh has ehipsed 
slnce her entry, is within the constitutioiial power of Congress, and valid. 

[Ed. Note. — For other cases, see Aliens, (^ent. Dig. § 100 ; Dec. Dig. 
§ 40.*] 

*For other cases see same topic & § kumber in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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Pétition by Colomba Mango for writ of habeas corpus, directed to 
Louis T. Weis, Commissioner of Immigration, and Charles A. Hook, 
Warden of the Baltimore City Jail. Writ denied. 

Vincent L. Palmisano, William Curran, and Thomas J. Mason, for 
plaintifif. 

John Philip Hill and J. Craig McLanahan, for respondents. 

ROSE, District Judge. Colomba Mango, alias Lina Marino, here- 
after called the petitioner, is a native of the province of Salerno, king- 
dom of Italy. On July 30, 1910, the Acting Secretary of Commerce 
and Labor issued a warrant to the Commissioner of Immigration at 
Baltimore, directing that she be arrested on the charge that, being an 
alien, she had been found an inmate of a house of prostitution subsé- 
quent to her entry into the United States. The warrant directed the 
Commissioner to give her a hearing, to enable her to show cause why 
she should not be deported. Under this warrant she was taken into 
custody. On August 3, 1910, she was given a hearing. She was rep- 
resented by counsel. At their request the hearing was adjourned un- 
til August 8th, when it was renewed and concluded. On August 12, 
1910, the Acting Secretary of Commerce and Labor issued his war- 
rant directing the return of the petitioner to the country whence she 
came. The vi'arrant sets forth that the petitioner landed in New York 
on October 23, 1906, and is in this country in violation of the act of 
Congress approved February 20, 1907, as amended by the act ap- 
proved March 26, 1910, in that she is an alien prostitute and has been 
found an inmate of a house of prostitution subséquent to her entry 
into the United States. The petitioner thereupon sued out this writ 
of' habeas corpus. 

There is no controversy as to the facts, and, if there were, as she 
has had a fair hearing, this court would hâve no jurisdiction to pass 
upon any disputes concerning them. They are recited because, being 
tmdisputed, they illustrate the evils which doubtless inspired the légis- 
lation of Congress upon the construction of which the décision of the 
présent case turns. 

In October, 1906, she was about 18 years of âge. She says that an 
Italian, who was established in business as a druggist in New York 
City, made a short visit to Italy and to the village of which the peti- 
tioner is a native. The petitioner, with the consent of her mother, 
went to New York with him and served as a servant in his fainily. 
She landed in New York on October 23, 1906. She remained with her 
employer for something over two months, when she was seduced by 
another Italian whom she met in New York. She lived with him 15 
days, when she left him; he having tried to put her in a house of 
prostitution. She went to Boston, she says, to get work; but on the 
day she arrived in Boston she met for the first time a certain Cipitello, 
who induced her to become a prostitute. She says she was an inmate 
of a house of prostitution in Boston for about six months. During 
this time she supported Cipitello by her earnings as a prostitute. She 
then became ill, and spent some time in a hospital as a public charge. 
While in the hospital, the man who had been living on the wages of 
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lier shame was convicted of larceny and sent to jail. When he was 
released, she again joined him and became an inmate of a house of 
prostitution in Bridgeport. In liis company she visited several other 
•cities, in every case practicing prostitution and giving the money she 
made to Cipitello. When she found that he was sustaining like re- 
lations with three other girls, she left him. She went to Philadelphia, 
and became an inmate of a house of prostitution, and afterwards she 
came to Baltimore. Since coming to Baltimore she has been an in- 
mate of three différent houses of prostitution. She says that she was 
a pure girl when she came to this country, that she does not like the 
life she is living, and that if she could get honest work she would 
take it. 

Her counsel contend that she cannot be legally deported, because 
the proceedings looking to her déportation were not instituted within 
three years after the date of her landing in this country. They claim 
that section 3 of the act of February 20, 1907, as amended by the act 
of March 36, 1910, under which the warrant is issued, expressly dé- 
clares that an alien deported under its provisions shall be deported in 
the manner provided b> sections 30 and 31 of the original act of 1907, 
and that the authority given by sections 20 and 31 to the Secretary of 
Commerce and Labor to order the déportation of an alien is expressly 
limited to aliens who hâve not been more than three years in this coun- 
try. Section 30 provides for the déportation of an alien who has en- 
tered the United States in violation of law, and of such an alien as 
becomes a public charge from causes existing prior to his landing. It 
says that such alien shall, upon the warrant of the Secretary of Com- 
merce and Labor, be taken into custody and deported to the country 
whence he Came at any time within three years after the date of his 
entry within the United States. It further provides for the payment 
of the expenses of such déportation and for releasing the alien on bond 
pending the hearing of the case against him. Section 81 provides that 
whenever the Secretary of Commerce and Labor shall be satisfied that 
an alien has been found in the United States in violation of the act, 
or that an aHen is subject to déportation under the provisions of that 
act, or of any law of the United States, he shall cause such alien, 
within the period of three years after landing or entry therein, to be 
taken into custody and returned to the country whence he came, as 
provided by section 30. Section 31 further imposes the duty of re- 
turning such alien upon certain persons, and authorizes the Secretary 
of Commerce and Labor, when the mental or physical condition of the 
alien requires personal care and attendance, to fumish such care and 
attendance. 

For the petitioner it is argued that, as sections 30 and 31 do not give 
any power to the Secretary of Commerce and Labor to issue a warrant 
to déport any alien who has been more than three years in the country, 
the warrant in this case is invalid on its face. The government answers 
that section 3 as amended merely requires that the déportation shall 
be made in the manner provided by sections 30 and 81. Ail that is 
meant, the government sayS, is that the same form of procédure shall 
be foUowed — that is, that there shall be a warrant issued by the Sec- 
retary of Commerce and Labor; that the alien shall be taken into 
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custody, and permitted to give bail pending the décision as to whether 
he shall or shall not be deported ; that he shall be deported in the 
way mentioned in those sections ; that the ekpenses of such déportation 
shall be paid as provided therein; that personal attendance shall be 
given to him when necessary, and so on. In the governmcnt's view, 
the question of whether the warrant of déportation must or must not 
be issued within any particular time after the entry of the alien in 
this country dépends solely upon the wording of section 3 of the act 
of February 20, 1907, as amended by the act of March 26, 1910. 

It will profit nothing to make a nice inquiry into what construction 
would ordinarily be put upon the word "manner," as used in connec- 
tions similar to that in which it is found in the amendatory act of 1910. 
The real question is what it means in that act. Congress had two pur- 
poses in view in amending the original law of 1907. It was necessary 
to repeal those provisions of section 3 of the act of 1907 which had 
been held unconstitutional bv the Suprême Court of the United States 
in the case of Keller v. United States, 213 U. S. 138, 29 Sup. Ct. 470, 
53 L. Ed. 737, and Congress wished more fully and efifectively to use^ 
for the prévention of prostitution by aliens, the powers which the 
fédéral government has to protect, to exclude, and to déport them. 

In section 3 of the original Act of 1907 it is provided: 

"Whoever shall keep, maintain, eontrol, support or harbor in any house 
or other place for the purpose of prostitiition, or for any other immoral pur- 
pose, any alien woman or girl wit,hin tlirce yeam after slie fihatl hâve entered 
the United States., shall, in every such case, be deenied guilty of a felony, and 
on conviction thereof he imprisoned not more than flve years and pay a fine of 
not more than flve fhousand dollars." 

The section as amended by the act of 1910 déclares that: 

"Whoever shall l-;eep. inaintain, eontrol, support, employ or harbor in any 
house or other place, for the purpose of prostitution or for any otlier immoral 
purpose, in pursuance of such illégal importation, any alien, sliall, in everj' 
such case be deemed guilty of a felony, and on conviction thereof be im- 
prisoned not more than ten years and pay a fine of not more than flve thou- 
sand dollars." 

It will be noted that under the act as it originally stood it was no 
offense to harbor such alien for such purposes, provided the alien had 
been more than three years in the United States. Under the act as 
amended, it is immaterial how long the alien has been in the United 
States, provided the harboring is in pursuance of such illégal importa- 
tion. With référence to the alien herself, the section as originally en- 
acted provided that: 

"Any alien woman or girl who shall be found an inmate of a house of pros- 
titution or practiciug prostitution, at any time tcithin three years after she 
shall hâve entered the United States, shall Ije deemed to I)e nnlawfiilly with- 
in the United States and shall be deported as provided by feeetions 20 and 21 
of this act." 

The section as amended reads: 

"Any alien wlio shall be found an inmate of or connected with the manage- 
ment of a house of prostitution or practicing ])rostitution after such alien 
shall liave entered the United States, or wlio shall receive, share in, or de- 
rive lieneSt from any part of the earnings of any prostitute, or who is eni- 
pioyed by, in or in connection with anj house of prostitution or music or 
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dance hnll or ôtlier pince of amusement or resort habltually frequented by 
prostitutes, or whei'e prostitntes gather, or who In auy way assists, protects 
or promises^ to protect from arrest any prostitute, shall be, deemed to be im- 
lawfully within the United States and sliall be depoited in the manner pro- 
vlded by sections 20 and 21 of this act." 

Congress has hère expressly stricken out the Hmitation as to three 
years. In order apparently to négative the very contention now made, 
it has changed the original language, which read, "shall be deported 
as provided by sections 20 and 21 of this act," to the words "shall be 
deported in the manner provided by sections 20 and 21 of this act." 
Moreover, the section as amended contains this additional provision, 
not found in the original act : 

"Any alien who shall be convicted under any of the provisions of this 
section shall, at the expiration of his sentence, be taken into custody and re- 
turned to the couutry whenee he came, or of which he is a subject or a 
citizen in the manner provided in sections 20 and 21 of this act." 

As already shown, the act provides a maximum penalty which may 
be imposed upon an alien violating its provisions of ten years' impris- 
onment, and the section also says that any alien so convicted and sen- 
tenced under the act shall, after the expiration of his sentence, be de- 
ported in the manner provided by sections 20 and 21 of the act, using 
precisely the same language with référence to sections 20 and 21 in 
this connection as it does in connection with the alien practicing pros- 
titution. It is quite clear Congress did not intend that an alien con- 
victed of an especially grave offense under the act and sentenced to a 
long term of imprisonment should escape déportation because more 
than three years had elapsed since his entry into the country ; and, as 
the same language is used with référence to the case of an alien found 
practicing prostitution, the argument is convincing that Congress did 
not intend the three-year limitation to apply to persons of the class 
to which the petitioner unfortunately belongs. A careful examination 
of the debates in Congress shows that it was distinctly stated by the 
member in charge of the bill which became the présent law that one 
of its purposes was to strike out the three-year limitation. Con- 
gressional Record, vol. 45, pt. 1, p. 518. 

Counsel for the petitioner assert that, even if the construction above 
stated be sound, still their client should not be deported, because the 
act should not be given a rétrospective construction. He cites a large 
number of cases to prove. that acts of Congress will not be given a 
rétrospective application, if any other construction can be put upon 
their language. There is no doubt that this proposition of law is per- 
fectly Sound. But I do not find that the government is seeking in this 
case to give any rétrospective application to this act. It will scarcely 
be contended that, because the alien petitioner had practiced prostitu- 
tion in this country for more than three years before the passage of the 
act of 1910, she had thereby acquired by prescription a vested right 
to continue the practice. She is not now being deported since the 
passage of the act because she was an inmate of a house of prostitution 
before the passage of the act, but because she was an inmate of a 
house of prostitution practicing prostitution after its passage. If she 
had seen fit after the act was passed to hâve adopted another mode of 
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life, if any other mode of life was open to her in lier unfortunate situ- 
ation, another and diiïerent question would hâve been presented. 

Counsel for the petitioner, however, assert that the act of 1910 was 
intended to apply only to those immigrants who hâve corne into the 
country after its passage. To support this contention, they say that 
the language of the act is that any aîien found practicing prostitution 
after such alien "shall hâve entered" the United States implies that the 
entry must hâve been subséquent to the passage of the act. Sucli, I 
am clear, was not the intention of Congress, and it would be carrying 
nice grammatical construction too far to put any such interprétation 
upon the words used. The old act contained the clause "within three 
years after she shall hâve entered the United States." Under that act 
it was repeatedly held by the courts that the alien prostitute could be 
deported, although she had corne into the country before the passage 
of the act of 1907. For the purpose of getting rid of the three-year 
limitation vvith as little change in the language of the statute as 
possible, Congress simply struck out the words "within three years," 
leaving the words "after she shall hâve entered the United States" 
as they were in the old act, except that "such alien" is substituted for 
"she." As ail persons born in the United States and subject to the 
jurisdiction thereof are citizens of the United States, no one who has 
not entered the United States at some time can be an alien, and there- 
fore it is unnecessary to say "after she shall hâve entered the United 
States" ; but the history of the act shows quite clearly how it is that 
those words are now found in the statute. 

ît being quite clear that Congress intended that an alien practicing 
prostitution shall be deported from the country, no matter how long 
the alien had been in the country, the only remaining question is 
whether Congress has the constitutional power so to direct. The plen- 
ary power of Congress to provide for the expulsion of an alien from 
the territory of the United States has been repeatedly affirmed by the 
Suprême Court. In Wong Wing v. United States, 163 U. S. 237, Kî 
Sup. Ct. 980, 41 L. Ed. 140, it was said : 

"We regard it as settled by our proviens décisions tliat ttie United State.", 
can, as a matter of public X'oliej', by eongressional enactmeiit forbid alleiis 
or classes of aliens from coming within their borders. and ex])el aliens or 
classes of aliens from tiieir territory, and can, in order to niake efleetnal 
such decree of exclusion or expulsion, devolve the power and duty of idnnti- 
fying and arresting the persons inelnded in such decree and causing their 
déportation urwn executive or subordiuate officiais." 

In Fong Yue Ting v. United States, 149 U. S. 730, 13 Sup. Ct. 1028, 
37 L. Ed. 905, it was said with respect to a proceeding before a United 
States judge, as provided for in section 6 of the act of 1892 (Act May 
5, 1892, c. 60, 27 Stat. 25 [U. S. Comp. St. 1901, p. 1320]), that 
Chinese proceedings are — 

"in no proper sensé a trial and sentence for a crime or offense. It is simply 
the ascertainment, by api)ropriate and lawful meaus, of the fact whether the 
conditions exist upon which Congress has enactcd that an alien of thls class 
may remain within the country. ïlie order of deiiortation is iiot a i)unisli- 
ment for crime. It is not a banishment, in the sonse in whicli that word is 
ofteii applied to the expulsion of a citizen from liis country by way of pun- 
ishmeut. It is but a method of enforcing tlie return to his own country of au 

181 F.— 05 
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alien who has not complled with the conditions upon the performance of 
wliich the government of the nation, acting within its eonstitutional authori- 
ty and through the proper departments, has determined that his continuing 
to réside hère shall dépend. He has not, therefore, been deprived of lii'e. 
liberty, or property wlthout due process of law ; and the provisions of the 
Constitution, securing the right of trial by jury, and prohibitlng unreasonable 
searches and seizures, and cruel and unusual punishinents, hâve no applica- 
tion." 

The language of Justice Brewer in Keller v. United States, 213 U. 
S._ 138, 29 Sup. Ct. 470, 53 h. Ed. 737, that "it is unnecessary to déter- 
mine how far Congress may go in legislating with respect to the con- 
duct of an alien while residing hère," has obvions référence to the ex- 
tent of the power, if any, which Congress may hâve to provide for the 
punishment of aUens for doing acts with which, when donc by citizens, 
Congress would hâve nothing to do. 

By the act of March 26, 1910, Congress says, in effect, that in its 
judgment pubHc poHcy requires that any ahen found in the United 
States practicing prostitution shall be sent out of the country. Under 
the décisions of the Suprême Court of the United States, as I under- 
stand them, this Congress has a eonstitutional right to do. In so 
doing, it does not in any wise exercise a police power. It does not 
seek to punish any one for any offense any more than the provisions 
excluding Chinese are intended as a punishment for being born of the 
Mongolian race. One class of considérations has led Congress to be- 
lieve that the présence of Chinese laborers in this country was contrary 
to the best interests of the nation ; another and différent class of con- 
sidérations has convinced it that the continued résidence in this country 
of alien prostitutes should be prevented. 

I shall sign an order rerhanding the petitioner for déportation. 



FROST et al. v. LATHAM & CO. et al. 

(Circuit Court, S. D. Alabama. August 20, 1910.) 

No. 2,791. 

1. Bankbuptcy (§ 115*) — Receivers — PowEES — Suit to Recover Pboperty. 

Receivers in bankruptcy cannot maintain a suit to set aslde a trans- 
fer of property by the bankrupt as fraudulent or preferential. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 115.*] 

2. Bankbuptcy (§ 209*) — Suits to Recoveb Peopeety — Rights of Ckeditobs 

ANn op Trustée to Maintain. 

Bankr. Act July 1, 1898, c. 541, § 64b(2), 30 Stat. 563 (U. S. Comp. St. 
1901, p. 3447), as ameuded by Act Feb. 5, 190.3, c. 487, § 14, 32 Stat. 800 
(U. S. Comp. St. Supp. 1909, p. 1315), provlding for payment from the 
estate of a bankrupt of the reasonable expense of the recovery of prop- 
erty transferred by the bankrupt either before or after the filing of the 
pétition "by the efforts and at the expense of one or more creditors," 
implledly recognizes the right of a creditor to maintain a suit to set 
aside transfers of property by the bankrupt to third parties either ac- 
tually fraudulent or preferential, and on the élection of a trustée penû- 
Ing such a suit he is entitled to become a party plaintifC therein. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 200.*] 

*For other cases see same topic & § numbhe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Bankbuptoy (§ 294*)— SuiTS bt Trustée — Jueisdictioî^. 

A Circuit Court of ttie United States as a court of equity has Jurls- 
dictlon of a suit by a créditer of a banltrupt or by a trustée in banlc- 
ruptcy to recover property transferred by the bankrupt either fraudu- 
lently or pref erentially ; such jurisdlction not being affected by tbe pro 
visions of Banlcr. Act July 1, 1898. c. 541. g§ 23b, 60b, (i7e, 30 Stat. 552, 
662, 564, 565 (U. S. Comp. St. 1901, pp. 3431, 3445, 3446, 3449, 3450), as 
amended by Act Feb. 5, 1903. c. 487, §§ 8, 13, and 16, 32 Stat. T98, 799, 
800 (U. S. Comp. St. Supp. 1909, pp. 1312, 1314, 1315, 1316), autborizlng 
eucti sults by tlie trustée to be brought in a court of bankruptcy. 
[Ed. Note. — For otber cases, see Bankruptcy, Bec. Dig. § 294.* 
Jurisdlction of fédéral courts in suits relating to bankruptcy, see note 
to Bailey v. Moslier, 11 €. 0. A. 313.] 

4. FEATJD (§ 6*) "CONSTBUCTIVE Feaud." 

A "constructlve fraud" is an act wliicli the law déclares to be fraudu- 
lent without inquiring Into its motive. 

[Ed. Note.— For otber cases, see Fraud, Cent. Dig. § 7 ; I>ec. Dig. § 6.* 
E'or otber définitions, see Words and Phrases, vol. 2, pp. 1470-1471.] 

In Equity. Suit by C. E. Frost and William S. Lovell, as receiv- 
ers of Knight, Yancey & Co., bankrupts, and Joe T. Gibson against 
Latham & Co. and others. On motion by William S. Lovell, as trustée 
of said bankrupts, for leave to file supplemental bill. Motion granted. 

Percy, Benners & Burr and Rich & Hamilton, for complainants. 
Howe, Fenner, Spencer & Cocke, for défendants. 

TOULMIN, District Judge. The grounds of objections by the 
défendants to this motion are, in substance, as follows: (1) That 
the original plaintiffs were without légal right or capacity to insti- 
tute or maintain the bill filed by them herein, or to hâve the relief 
prayed for. (2) That the original bill herein did not state or show 
any right or cause of action in the original plaintifïs. (3) That this 
court has no jurisdlction of the matters and things in said original 
bill set forth. (4) That there is no privity of title between said trus- 
tée and said complainants, and particularly between said tru.stee and 
said Joe T. Gibson, one of the complainants. (5) That this court 
has no jurisdiction to hear and détermine the matters and things 
set forth in said proposed supplemental bill. (6) That the filing of 
the supplemental bill would cause a change of interest, in that it 
would substitute in said suit, instead of parties who had no right of 
action, a différent party, who has such right of action in the mat- 
ters and things in said original bill contained. (7) That said receiv- 
ers, parties plaintiff to said original bill, are still necessary parties 
to this suit. 

It is well settled that receivers in bankruptcy bave no légal right 
or capacity to maintain a suit of this character or to bave the relief 
prayed for; and the writer, presiding in the District Court for this 
district, so ruled in a suit of this character brought by said receiv- 
ers in that court. This court now holds that said receivers are not 
necessary or proper parties to this suit. 

2. Section 64b(2) of the bankrupt act clearly recognizes the right 
of a créditer to institute proceedings to recover, for the benefit of 

*For other cases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the estate of the bankrupt, property transferred by him either before 
or after filing of the pétition, wherein it provides that, when such 
property shall hâve been recovered by the efforts and at the expense 
of one or more creditors, the reasonable expenses of such recovery 
shall be paid ont of the bankrupt estate. While the language employed 
does not expressly vest in a creditor • the right to bring suit to re- 
cover such property, it implies that right to exist as clearly as lan- 
guage can do so. And it will be observed that the act makes no 
distinction as to the character of the transfer, whether it be one 
involving actual fraud, an intent to hinder, delay, or defraud the 
creditors of the bankrupt, which thé law déclares to be nuU and void, 
or a CQnstructive fraud, "an act which the law déclares to be fraudu- 
lent without inquiring into its motive." McBroom v. Turner & Rives, 
1 Stew. (Ala.) 72. • ■ 

A preferential transfer is a constructive fraud. It is one which 
to some extent hinders and delays creditors, but is not necessarily, 
in and of itself, a fraudulent transfer: It is, however, "an infraction 
of that rule of equal distribution among ail creditors which is the 
policy of the law to enforce when ail cannot be fully paid." Van 
Iderstine v. Nat. Dis. Co., 174 Fèd: 519, 98 C. C. A. 300. So, then, 
it makes no différence whether the transfer be one of actual or of 
constructive and technical fraud,. so far as the interest and rights 
of creditors are concerned. The effect of the transaction is the same. 
See, also, section 70e, Bankrupt Act, , : 

"A trustée in baukrnptey represeiits ail persons interested In the estate of 
the bankrupt" In re Bothe, 173 Fed. 597, 97 O. C. A. 547. 

He is the représentative of the creditors of the bankrupt,, and if 
he in any given case would hâve the right as their représentative ta 
institute ,a suit to set fiside a fraudulent or preferential transfer, it 
seems to me it follows as a necessary conséquence that such creditors 
are entitled to do so also, in the absence of a trustée, ^nd to main- 
tain the same until such, trustée shall hâve been chosen, when he would 
be entitled to become. a party plaintiff in the suit. The court, in 
Fourth St. Nat. Bank v. Millbourne Mills Co., 172 Fed. 177, 96 C. 
C. A. 629, said : 

"Unless the rights, of creditors are preserved and protected in some such 
vvay, bankruptcy, Instead. of being in their (creditors') interest, as supposed, 
is an actual cjisadvautage." 

Where the transfer is made fraudulent or voidable by the bankrupt 
act as against creditors, no trustée having been chosen, the credit- 
ors hâve the right themselves to take steps to avoid such transfer. 

"If this be so, any creditor would be entitled to sue on behalf of himself 
and others, either before or after institution of proceedinfjs in bankruptcy, 
such suit, if after, being ancillary thereto, no trustée having yet been chosen." 
Guarauty Title & Trust Co. v. Pearlman (D. C.) 144 Fed. 550; In re Schrom 
(D. O.) 97 Fed. 700. 

"Creditors may institute suits for the recovery. of property fraudulently 
transferred." Remiugton on Bankruptcy, vol. 1, § 399. 

"ïo recover property eonveyed by the bankrupt In fraud of the act, either 
as a préférence or a fraudulent conveyance, is not a proceeding in bank- 
j-ùptcy. It niust be a pleuary suit at law or in eqnity, according to tlie nature 
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of the r-ase. Siieh suit inay be an action at law or swit in eqnity, as a bill to 
set aside a frandulent conveyance." Loveland on Baukcy. (2d Ed.) 608; Par- 
ker V. Black, 151 Fe<l. 18, 80 C. 0. A. 484. 

The Suprême Court of the United States, in Bardes v. Bank, 178 
U. S. 524, 20 Sup. et. 1000, 44 L. Ed. 1175, employs language which 
indicates that the court regarded the payment to a creditor by a 
bankrupt in violation of the banltrupt act as in the nature of a fraud, 
and that a remedy in equity would more readily afford adéquate re- 
Hef. In referring to the jurisdiction of the United States courts, the 
language employed includes suits "to set aside transfers of prop- 
erty to third parties alleged to be fraudulent as against creditors, in- 
chiding payments of money or property to preferred creditors." 

The question of jurisdiction of the court is a question of the right 
of the court to détermine, not of the principles to obtain in reaching 
a détermination. If the bankrupt himself had brought this suit, he 
could not be turned out of court on the question of jurisdiction. The 
authority of the court to décide as to his rights would be unquestioned. 
But he would be precluded in his right to relief by his own act of 
making a fraudulent or preferential transfer. He would be denied 
relief upon the principles of estoppel. Where the suit is by the trus- 
tée or by a creditor, a différent resuit would follow. It is not a ques- 
tion of the détermination to be reached, but of jurisdiction to hear 
and make the détermination. Burnett v. Morris Mer. Co. (D. C.) 
91 Fed. 365. 

In the absence of the amendment of February 5, 1903, to the bank- 
rupt act, the question involved in this suit must be determinCd either 
by the proper court of the state or by the fédéral circuit court. Hicks 
V. Knost (D. C.) 94 Fed. 625 ; Camp v. Zellars, 94 Fed. 799, 36 C. C. 
A. 501. Since said amendment of February 5, 1903, the trustée may 
maintain a suit in the proper District Court, as a court of bankruptcy, 
to set aside preferential transfers, and to recover the property trans- 
ferred. The right to do so is exclusively in him so far as that court 
is concerned. The right to bring such .'~uit in the bankruptcy court is 
given exclusively to the trustée. Said amendment does nottake away, 
or in any manner limit, the jurisdiction conferred by the bankrupt act 
on the Circuit Court of the United States and on the state courts. The 
United States Circuit Courts hâve jurisdiction of suits at law and in 
equity between the trustée and adverse claimants, etc. Sections 23, 
60b, and 67e, Bankrupt Act. 

"A trustée in bankruptcy may at his élection maintain a suit in equity to 
recover a payment by a bankrupt to a créditer as a voidable préférence; such 
suit being in the nature of a creditors' suit to set aside a fraudulent cou- 
veyance." l'arker v. BlacK, 1.31 Fed. 18, 80 C. C. A. 484; Pond v. N. Y, Xat. 
Ex. Bk. (D. C.) 124 Fed. 992. 

In Hull V. Burr, 153 Fed. 951, 83 C. C. A. 67, the Circuit Court of 
Appeals, Fif th Circuit, said : 

"The trustée is vested by the act with ail the rights and title of the bank- 
rupt, as well as with the rights of the bankrupt's creditors, «ind when he 
seeks to enforce rights or to recover property in another district, outside of 
the territorial Jurisdiction of the court which appointed hini. he stands in 
the position of those whose rights he bas acquired, and can resort only to 
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the same courts, state or fédéral, and is conflned to the same remédies, sub- 
Ject to the exceptions made by the amendment of 1903." 

Under that amendment, as we hâve seen, the trustée may bring suit 
in the bankruptcy court to recover property fraudulently transferred 
by the bankrupt, whether the transfer be actually or constructively 
fraudulent, void or voidable, as to the bankrupt's creditors. 

The allégations of the bill, if true, make a case of preferential trans- 
fer, one voidable as against creditors of the bankrupt. They hâve 
rights involved in the avoidance of the transfer. The trustée is vested 
with thèse rights, and when he seeks to enforce them it is in the in- 
terest and for the benefit of said creditors. It seems to me that there 
is a "privity" of right between the trustée and said creditors ; Joe T. 
Gibson being one of said creditors, and a complainant in this cause, 
in behalf of himself and ail other creditors of said bankrupt who may 
become parties therein. 

The objections of the défendants to the motion of William S. L,ovell, 
trustée in bankruptcy of Knight, Yancey & Co., for leave to file a sup- 
plemental bill in this cause, are overruled, and said motion for leave to 
file an amended or supplemental bill is hereby granted, 

L,et an order be entered accordingly. 



In re JACOBSON. 



(District Court, D. Massachusetts. May 27, 1909. On Pétition for Rehearlng, 

July 19, 1909.) 

No. 14,047. 

Bankkuptcy (§ 74*) — Involuntaby Pboceedings — Réduction ci- Indebted- 
NESS Afteb Açt of Bankruptcy. 

A debtor who owed more than $4,000 made a gênerai assignment of hls 
property, whieh was assented to by some of his creditors, and not by 
others. The assignment was an act of bankruptcy under Bankr. Act July 
1, 18.98, c. 541, i 3a (4), 30 Stat. 546 (U. S. Comp. St. 1901, p. 3422), as 
amended by Act Feb. 5, 1903, c. 487, § 2, 32 Stat. 797 (U. S. Comp. St. 
Supp. 1909, p. 1309), and entltled the nonassentlng creditors, who held 
claims sufBcient in number and amount, to flle a pétition in involuntary 
bankruptcy wlthin four months, whlch they dld. Subséquent to the 
assignment, but l>efore the filing of such pétition, the debtor made a set- 
tlement with the assentlng creditors, and, on payment to them of a per- 
ceutage of their claims, received releases discharging hlm and the as- 
signée from any further liablllty which left his Indebtedness to the re- 
maining creditors at the time of the flling of the pétition in bankruptcy 
less than $1,000. Held, that the provision of section 4b that "any natural 
person * * • owlug debts to the amount of $1,000, or over may be 
adjudged an involuntary bankrupt," should probably be construed as hav- 
Ing référence to the indebtedness at the time of the commission of the 
act of bankruptcy charged, but, in any event, it was not wlthin the power 
of the debtor and the assentlng creditors, by a transaction vv'hich on an 
adjudication could be avolded as a constructively fraudulent or preferen- 
tial transfer of property, to deprlve the nonassentlng creditors of their 
accrued rlght to avail themselves of the act of bankruptcy committed. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 74.*] 

•For otUer cases see same topic & § numbbb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In the matter of Abraham Jacobson, alleged bankrupt. On question 
of adjudication. Adjudication ordered. 

Martin Witte, for petitioning creditors. 
Lee M. Friedman, for the bankrupt. 

DODGE, District Judge. The only objection to adjudication whîch 
the alleged bankrupt raises by his answer is that he does not owe 
$1,000, and is not therefore such a person as may be adjudged an in- 
voluntary bankrupt under section 4b of the bankruptcy act. 

The pétition was filed August 26, 1908 ; the answer on September 
11, 1908. Upon a référence for ascertainment of facts and report, it 
was agreed before the référée that on June 1, 1908, the alleged bank- 
rupt owed $4,462.61 to 32 creditors ; that on that day he made an as- 
signaient for his creditors' benefit; that 24 creditors, having claims 
amounting in ail to $3,544.11, assented to this assignment, leaving 8 
creditors, with claims amounting in ail to $898.50, who did not as- 
sent ; that a settlement was thereafter agreed on between him and the 
assenting creditors, whereby each creditor agreed to take 25 per cent, 
of his claim in full settlement, and to discharge, transfer, or assign his 
claim as the assignée might détermine, provided such payment should 
be made in cash "within thirty days from the acceptance of said ofïer 
by the creditors of said Jacobson"; that ail of the 24 creditors who 
accepted the assignment had received 25 per cent, of their claims in 
cash before the pétition was filed ; and that each of thèse creditors had 
executed a release under seal in the foUowing terms : 

"We, the underslgned, hereby acknowledge the receipt of 25% of our re- 
spective claims against Abram Jacobson, and In considération thereof we 
hereby assent to the assignment of said Jacobson to William Charak, dated 
June 1, 1908 as of its date, and we hereby discharge the said Jacobson and 
the said Charak from ail further claims against elther. Wituess our hands 
and a common seal thls tenth day of June, A. D. 1908. [Seal.]" 

When the pétition was filed, therefore, there were only eight credit- 
ors who had not released the alleged bankrupt, as above, from ail lia- 
bility to them. Their claims amounted in ail, as bas been stated, to 
only $898.50. Among them are the four petitioning creditors named in 
the pétition. The only act of bankruptcy which the pétition charges is 
the gênerai assignment above mentioned. 

Although the alleged bankrupt shows as above that, when the pé- 
tition against him was filed, he owed creditors who had not released 
their claims less than $1,000 in ail, he shows this only by showing at 
the same time that he bas committed the act of bankruptcy charged, 
that he then owed more than $1,000, and that it was by means of the 
transfer of his property then made to his assignée that he obtained the 
releases upon which he now relies to prove that his indebtedness then 
outstanding has since been reduced to less than $1,000. 

The language of section 4b applicable to the case is: 

"Any natural person • • • owing debts to the amount of one thousand 
dollars or over, may be adjudged an Involuntary bankrupt and shall be sub- 
ject to the provisions and entltled to the beneflts of this act." 

"Debts" by the définition found in section 1 (11) includes any debt, 
demand, or claim provable in bankruptcy. There is no express provi- 
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sion thàt the required amount of debts owing is to be ascertained as 
of the time the involuntary pétition is filed.' Act March 2, 1861, c. 
176, léStat. 517, provided in section 11 (Rev. St. § 5014) that any per- 
son residing- within the jurisdiction of the United States o\¥ing debts 
provable under the act exceeding the amount of $300 niight be ad- 
judged bankrupt upon his voluntary pétition ; and the same act pro- 
vided in section 39 (Rev. St. § 5021) that "any person residing and 
owing debts as aforesaid" vvho shotild commit any of the acts of bank- 
ruptcy thereafter described in the same section shoiild be adjudged 
bankrupt upon an involuntary pétition against him. It would seem to 
be clear that according to those provisions the amount of debts owing 
was to be ascertained for the purposes of an involuntary pétition as of 
the date of the act of bankruptcy charged; and upon principle so rea- 
sonable does this appear that I am much inclined to believe it to be 
what was really intended by section 4b of the présent act. I find no 
necessity, however, for resting the détermination of the question in 
this case solely upon any doubtful construction of the language there 
used. As against the petitioning creditors, and upon what appears in 
this case, I do not think the bankrupt càn successfull}- deny that he was 
owing debts to the amount of more than $1,000 at the time the pétition 
was filed. 

The petitioning creditors hâve daims of more than $500 in total 
amount, and they are riot debarred by any consent to the gênerai as- 
signment from treating it as an act of bankruptcy. They ask for an 
adjudication because of it, the imn:ediate effect of which adjudication 
will be tô avoid and annul it. Save for the objection above stated, 
they are entitled to accomplish that resuit. By insisting upon their 
rights hère, they hâve distinctly repudiated the assignment and ail ben- 
efits secured to theni by its provisions. While it is not necessarily il- 
légal or void for ail purposes (see Re Chase, 124 Fed. 753, 59 C. C. A. 
.629 ; Randolph v. Scruggs, 190 U. S, 533, 537, 33 Sup. Ct. 710, 47 
L,..IÎd, 1165), it is nevertheless possible tOiSay, as is remarked in the 
opinion in the latter case, that constructively a gênerai assignment falls 
under the description in section G7e of the bankruptcy act of convey- 
ances macje with the intent to hinder, delay, or defraud creditors. So 
far as this assignment or anything donc under it may tend to deprive 
thèse creditors of any rights secured to them by the bankruptcy act, 
I think they are entitled to hâve it regarded as falling under that de- 
scription. And, inasmuch as the effect of its enforcement will be to 
give creditors other than the petitioners — i. e., such creditors as bave 
accepted or may accept it — a grcater percentage of their debts than the 
petitioners, creditors of the same class, receive, it may also be regarded 
hère, so far as their rights are concerned, as a preferential transfer of 
ail the debtor's property. See National, etc., Bank v. Eagle Sugar Re- 
fmery, 109 Mass. 38, 40; Steel Edge, etc., Co. v. Manchester Bank, 
163 Mass. 252, 254, 39 N. E. 1021. The petitioners are entitled in 
bankruptcy to a distribution of this property without regard either to 
the assignment or to any distribution under it by the assignée, and 
therefore to bave every créditer who bas received 25 per cent, of his 
claim from the assignée ordered to restore what he has received to the 
trustée in bankruptcy. Of thèse rights I do not believe they can be de- 
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prived by atiy dealings between the alleged bankrupt and his othcr 
creditors had after the assignment and based upon it. 

If an act of bankruptcy bas been committed, the relations between 
the bankrupt and any one of his creditors can no longer be regarded 
as relations which concern him and that créditer only. They hâve be- 
come involved with the rights of every other creditor. Thus an act 
of bankruptcy once committed cannot be condoned at the will of 
that creditor only who may be immediately concerned in it. Every 
creditor, whether a party to the transaction or net, is a creditor en- 
titled to ask for adjudication by reason of it. Lowell, Bankruptcy, § 
57, and cases there cited. And for similar reasons the question whether 
a given debt existing at the time of the act of bankruptcy is to be re- 
garded as thereafter extinguished or not cannot be regarded as a 
question depending entirely upon \yhat may hâve been subsequently 
agreed between the bankrupt and the creditor to whom that debt was 
owing. A debt even if paid in full within four months of an involun- 
tary pétition may be counted as a debt owing at the date of the péti- 
tion, if the payment bas been preferential or in fraud of creditors. 
The trustée in bankruptcy will hâve the right to recover such a pay- 
ment back, and the debt will thereupon become a provable debt. Re 
Tirre (D. C.) 95 Fed. 425. So, also, as to a debt settled by acceptance 
in full settlement of a payment of the same character less in amount 
than the amount of the debt. Re McMurtrey et al. (D. C.) 142 Fed. 
863. 

The releases under jeal which bave been given do not in my opinion 
oblige me to hold that the debts released are extinguished for the pur- 
poses of this case, nor prevent me from regarding them as existing for 
those purposes according to the principles above stated. As between the 
alleged bankrupt and the releasing creditors, no doubt a suiîficient con- 
sidération is to be presumed. But, as regards the petitioning creditors, 
entitled in bankruptcy as they are to defeat the considération for every 
release, no such presumption is to be made. 

The resuit will be that for the purposes of this pétition I find the al- 
leged bankrupt upon the évidence before the référée to hâve been li- 
able to adjudication under section 4b when this pétition was filed. 

I hâve thus far assumed that there has been no deliberate attempt in 
what has been donc under the gênerai assignment to deprive non- 
assenting creditors entitled to resort to proceedings in bankruptcy of 
their rights under the act, nor any actual fraud practiced. It is ob- 
vions, however, that, if the release of a bankrupt's indebtedness sub- 
sequently to his act of bankruptcy, such as was made in this case, is 
allowed to bave the efïect of extinguishing so much of the indebtedness 
or rendering it nonexistent for the purposes of an involuntary péti- 
tion, a way is opened for the possible intentional defeat of the rights 
of part of the bankrupt's creditors by collusion between him and the 
others. I agrée with the référée in believing that the évidence raises a 
strong suspicion as to the good faith of some of the proceedings in 
connection with the sale of the bankrupt's property made under the 
assignment. It would at least appear to be true that the agreement to 
settle for 25 per cent, was subject to the condition that ail the creditors 
should accept the same settlement, and that no payment to any of them 
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ought to have been made until that condition was fulfilled. But since 
the petitioners never accepted the assignaient, and are in no way 
bound by it, nothing of this kind can be said to have affected their 
rights. _ Upon adjudication it will be the trustee's duty to investigate ail 
the assignee's dealings with any of the bankrupt's property. 
Adjudication ordered. 

On Pétition for Rehearing. 

Since the order of adjudication made in this case in pursuance of 
the opinion dated May 27, 1909, the alleged bankrupt has filed a péti- 
tion for rehearing. Brief s have been submitted on both sides which are 
understood to contain ail that either party will désire to submit in 
case a rehearing should be ordered, so that, if the bankrupt satisfies 
the court that the questions decided should be reargued before it, the 
case may be treated as already so reargued. 

The petitioner urges that the question at issue is "a question of 
jurisdiction and that alone, "and this is true in the sensé that unless the 
petitioners prove that when the pétition was filed the alleged bankrupt 
was owing debts to the amount of $1,000 or over, within the meaning 
of section 4b of the bankruptcy act, the court cannot proceed to ad- 
judge him bankrupt; but, of course, the court has full jurisdiction to 
hear and détermine the question whether within the meaning of that 
section he was then owing debts to that amount or not. 

ït is said that the jurisdiction of the court dépends upon the state of 
things existing at the time the pétition was brought, and this also is 
true, it being understood that by the state of things then existing is 
meant the state of things existing as between the parties before the 
court and for the purposes of the issues raised between them. To as- 
certain the state of things thus existing, inquiry is not infrequently nec- 
essary, in cases hke the présent, where the commission of the act of 
bankruptcy charged is undisputed, into states of things existing before 
the filing of the pétition. Thus, if the debtor belonged to a a nonex- 
empt class when the act of bankruptcy was committed, he is to be ad- 
judged bankrupt notwithstanding that he has corne to belong to a 
class which the bankruptcy act exempts from adjudication before thé 
pétition is filed. Flickenger v. Bank, 145 Fed. 162, 76 C. C. A. 133. 
A state of things existing at the time of the filing of the pétition may 
have been brought about by acts of the bankrupt, or by dealings be- 
tween him and persons otheir than the petitioning creditors, to which 
the law attaches conséquences very différent, so far as the petitioning 
creditors are concerned, from those which follow when the bankrupt 
alone is concerned, or when he and persons other than the petitioning 
creditors are alone concerned. In such cases it is the state of things 
as between the bankrupt and the petitioning creditors with which the 
court deals. Thus a debtor is not to be heard to say as against peti- 
tioning creditors that he has ceased to do the business he was in when 
they trusted him, although he may as a matter of fact have discontin- 
ued it before the pétition was filed. Tififany v. La Plume Co. (D. C.) 
141 Fed. 444. Nor is a corporation to be heard to say that it has 
ceased to be a corporation since its debts to the petitioning creditors 
vvere incurred. Re Adams & Hoyt Co. (D. C.) 164 Fed. 489. That 
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the death or insanity of a debtor subsequently to his. commission of 
an act of bankruptcy renders it impossible to maintain a pétition in 
bankruptcy against his estate is because the law has prescribed other 
methods for the administration of estâtes of décédants or insane per- 
sons, and affords no argument against the principles above adopted. 

It is the transfer of property from the bankrupt to the assignée 
which has been regarded as preferential rather than the transfer of 
property from the assignée to the assenting creditors. If, as I hâve 
held, the assignment was wholly without effect as against nonassent- 
ing creditors, it makes no différence to them whether the assignée be- 
lieved or not that he could as against nonassenting creditors accom- 
plish a réduction of the bankrupt's indebtedness to a figure below 
$1,000. 

To say that as soon as the debtor procured his creditors' assent to 
the assignment so that less than $1,000 of creditors were outstanding 
he was immune from bankruptcy proceedings for that cause, or that 
a situation was then created which made the assignment invulnérable 
so far as bankruptcy on that ground was concerned, or that until 
avoided by bankruptcy the assignment was valid as to ail creditors, 
assenting or nonassenting, seems to me merely to beg the question hère 
to be decided. 

If Leighton v. Kennedy, 139 Fed. 737, 64 C. C. A. 265, on which the 
debtor relies, holds that claims purchased by an assignée are extin- 
guished, so that the bankrupt cannot count them as existing claims 
against his estate, it does not seem to me to foUow that claims so pur- 
chased must be regarded as extinguished for ail purposes as against 
creditors who hâve never accepted the assignment and seek an adju- 
dication because of it. 

Nothing that has been advanced on behalf of the alleged bankrupt 
since the opinion dated May 27, 1909, has seemed to me sufficient to 
require any change in the views therein expressed, and the pétition for 
a rehearing must therefore be denied. 



WELCH et al. v. FALLON et al. 
(District Court, D. Massachusetts. December 31, 1Ô09.) 

No. 148. 

1. Admhîaltt (§ 30*) — Pleading — .Toindeb or Causes in Contract and Tort. 

A court of admiralty inay, in its discrétion, permit the joinder in the 
same libel of claims iu contract and tort. 

[Ed. Note. — JFor other cases, see Admiralty, Cent. Dig. § 299 ; Dec. Dig. 
§ 30.*] 

2. Seamen (§ 11*) — Médical Treatmekt — Equipment op Fishing Vesskl. 

There is no law requiriug fishiug vessels, which are geuerally not far 
distant from a port of supply, to carry a medicine chest; and as a riile 
the failure to do so cannot be charged as négligence, which will render 
the owners llable in damages to a member of the crew who is injured, 
and especially where the master and crew shipped on a lay, and are 
chargeable with the supplies and share in the profits of the voyage, in 

•For other cases see same topic & £ ncmber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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wliich case the master is the représentative of the crow, rallier tlmu o" 

the owners. 

[Ed. Note. — For Other cases, see Seanien, Dec. Dis. § IL* 

Rlglits and llabllitles of seamen as to médical treatmeut, see note to 

The Cuzco, 83 O. O. A. 186.] 

3. Seamen (§ 28*)- — Fishbrmen— Shaee m Earnings— Emeot of Sickness ou 

INJUEY. 

A member of the crew of a flshlng vessel, shipplng on a lay, wiio wns 
Injured while in the service wilhout his fault, aud Ihereby dlsabled mitil 
after the voyage ended, Is entitled to his share in the proceeds, as though 
he had remained on board and served until the end. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§" 170-175; Dec. 
Dig. §.2a*] 

4. Seamen (§ 28*) — Compensation— "Hale Line." 

Tlie "half line" plan in the flshing business is an arrangement between 
the owners of a flshlng vessel and a master and his crew, whereby the 
master undertakes a flshing voyage, in which the gross proceeds of the 
catch, less certain déductions, are shared equally between the vessel and 
the master and crew; the latter half share, after payment for certain 
things charged to the master and crew as a body, being divided amoug 
them share and share alike. The voyage is a "half line voyage." 

[Ed. Note. — For othér cases, see Seamen, Dec. Dig. § 28.*] 

In Admiralty. Suit by John Welch and another against John J. 
Fallon and others, as owners of the fishing schooner Arthur Binney. 
Decree for Hbelants. 

French & Sullivan and A. A. Lang, for Hbelants. 
Russell & Russell, for respondents. 

DODGE, District Judge. The three respondents are the owners 
of the fishing schooner Arthur Binney. The respondent Fallon ap- 
pears to hâve been managing owner. In March, 1907, the libelant 
was one of a fishing crew who agreed with one McKay to make a fish- 
ing voyage in her. McKay, by arrangement with the owners, under- 
took the voyage as master, obtained his crew, and made the voyage 
on what is known in the fishing business as the "half line" plan, ac- 
cording to which the gross proceeds of the catch, less certain déduc- 
tions, are shared equally between the vessel and the master and crew; 
the latter half share, after payment for certain things charged to the 
master and crew as a body, being divided among them share and share 
alike. The master and crew were 18 men in ail, including the libelant 
and Frost, who has filed a pétition to intervene, and ail understood 
that they were shipping with IMcKay as master on a "half line" 
voyage. The vessel left Boston about the end of March, and returned 
there about the end of August. The fishing donc was for mackerel, 
and was mainly off the New Jersey coast From time to time she 
put into Lewes or New York, to land and sell fish or for other pur- 
poses. 

On April S5th according to the libel, or on April 33d according to 
the évidence, the libelant hurt three of his fingers, by getting them 
jammed between the seine boat, which was being launched and manned 
at the time, and the vessel. He left the vessel not less than seven days 
later, at New York, with the injured fingers in bad condition, and went 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to ûate, & Eep'r Indexe» 
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to a hospital, where it was found necessary to amputate parts of 
them. This was donc, according to the libel, on May 2d. He was 
not again in condition to do work aboard until after the vessel had 
finished the voyage and had returned to Boston. 

He makes two distinct claims in his Hbel. One is for a full share in 
the crew's part of the entire voyage, as wages due him. The otlier 
is for damages, and is based on allégations that his injuries were 
caused by négligence, for which the owners are liable. An objection 
that claims in contract and in tort may not be joined in the same libel 
was duly taken by exception, but was overruled. As to the propriety 
of such a joinder there bas been some conflict. Pratt v. Thomas, 1 
Ware, 437, Fed. Cas. No. 11,377 ; The Guiding Star (D. C.) 1 Fed. 
;M:7 ; Olsen v. Whitney (D. C.) 109 Fed. 80 ; 2 Parsons, Shipping and 
Admiralty, 374, 375. I find nothing, however, which seems in any 
way conclusive against permitting it, and in this case it seems to me to 
bave the advantage of convenience, without imposing any real disad- 
vantage upon the respondents. 

The only alleged ground for the damage claim is the absence of 
"medicines" on board the vessel. Merchant vessels, whose voyages 
may probably oblige them to stay at sea for considérable periods, or 
take them far away from any port of supply, and for the outfitting 
of which the owners assume the full responsibility, are required by 
statute to be provided with "a chest of medicines." Rev. St. §§ 45G9, 
4570 (U. S. Comp. St. 1901, p. 3100). But there is no such require- 
ment applying to fishing vessels, and, speaking generally, it may be 
said that, so far as they are concerned, little occasion exists for any 
such requirement. Not only does their employment seldom take them 
far out of reach of a port of supply, but the supplies to be consumed 
on their trips, if furnished by the owners in the fîrst instance, are 
really paid for by the captain and crew out of their share in the 
voyage. Such is the resuit of the arrangements according to which 
fîshing trips are commonly made, as it is of the arrangement under 
which this vessel sailed. For the purpose of selecting the supplies to 
be taken, or of seeing that they are ail on board when the vessel sails, 
the master would appear to be the représentative rather of the crew 
than of the owners. 

But, even if it be assumed that the owners were bound to see that 
this vessel had "medicines" on board, the évidence in this case does 
not show that it was for want of anything commonly carried on board 
vessels under that term, whether merchant or fishing vessels, that the 
libelant's fingers got into a condition requiring amputation. That 
condition was brought about by the want of sufficient antiseptic treat- 
ment, rather than of "medicines," and such treatment could hardly be 
expected on board a fîsherman, whether provided or not with the usua! 
"medicines," by reason of the unavoidable difficulty of keeping the 
wounds properly cleansed and protected against infection. 

The évidence does not seem tO me to disclose on the part of the 
master any want of due attention to the libelant's injuries, so far as 
anything to be done on board the vessel is concerned. I think he did 
ail that could reasonably bave been expected of him, if the vessel was 
to continue fishing and the libelant to remain on board her. He went 
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on board another fishing vessel, and brought from her some remédies 
which were used in binding up the libelant's fingers. It was urged 
that the libelant ought to hâve been taken at once in the vessel to the 
nearest port where hospital treatment could be had, instead of being 
kept on board until she got into New York, a week or more after the 
injuries were sustained; but no such claim is made in the libel, and 
there was no attempt to introduce such a claim by amendment until 
after the évidence had been closed. I declined to permit its introduc- 
tion at that time. I think the respondents were clearly entitled to no- 
tice in advance of the trial that such a claim was asserted against 
them. It cannot be taken for granted that, with such notice, they 
would hâve had no further évidence to offer than that which they 
hâve introduced upon the issues presented by thèse pleadings. No 
other issues are properly before the court. Whether or not the master 
ought on the whole, as part of his duty toward the libelant, to hâve left 
the fishing grounds at once and headed his vessel for that port which 
could hâve been soonest reached, where hospital treatment might be 
had, is not a question to be investigated in this case. There were, in 
the évidence I hâve heard, conflicting statements about matters which 
might hâve been important in such an investigation. The further 
question whether or not négligence of the master in this respect would 
render the owners liable, in view of the terms upon which this vessel 
was sailed and her crew shipped, is, of course, also outside the scope 
of the controversy raised by thèse pleadings. 

In Knight v. Parsons, 1 Sprague, 379, Fed. Cas. No. 7,886, decided 
in this court in 1855, Judge Sprague held that a fisherman on shares 
has, if injured in the course of his services on board, the rights of a 
seaman on wages to cure at the vessel's expense. See, also, Crowell 
V. Knight, 3 Lowell, 307, Ked. Cas. No. 3,445; The Cornelia M. 
Kingsland (D. C.) 35 Fed. 856, where this rule appears to hâve been 
accepted as settled law. Since a seaman on wages, injured in the ship's 
service, may claim wages to the end of the voyage (The Osceola, 189 
U. S. 158, 175, 33 Sup. Ct. 483, 47 L. Ed. 760), and since it has been 
decided in this circuit that the shares of fishermen in the proceeds of 
the voyage are substantially wages, and that fishermen are to be re- 
garded as seamen for the purposes of recovery of the shares due them 
(The Carrier Dove, 93 Fed. 978 ; Id., 97 Fed. 111, 38 C. C. A. 73), I 
think this libelant may properly claim a share in the voyage as if he 
had continued on board until it was ended. The évidence seems to 
me to show that his disability continued until after the vessel had re- 
turned to Boston. It appears that the proceeds of the voyage came 
into the owner's hands, and that there is no dispute regarding the 
total amount realized, or the amount of the libelant's share, if he is 
entitled to one. The accounts of the voyage were made up by the 
owners, and they were to make the distribution. A considérable num- 
ber, if not ail, of the other men composing the crew, hâve left in the 
owners' hands money which should belong to them if the libelant is 
not to share in the voyage, in order that it may go to him if his claim 
to a share is established. I see no reason why the owners might not 
hâve retained the whole of his share in their hands pending a décision 
on the merits of his claim, if it be true that they hâve not done so. 
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The défense of lâches on his part in asserting the claim is set up in the 
answer, but is not, in my opinion, sustained by the évidence. 

The agreed amount of the libelant's total share in the voyage, if he 
is entitled to such a share, is $281.49. For advances made or goods 
supplied to him on account by the owners during the voyage, $29 is 
to be deducted. There may be a decree in his favor for the balance 
of $252.49. 

As to the intervening petitioner, Frost, it appears that he left the 
vessel at New York in May, and that McKay gave him an order upon 
the ovv'ners for the "balance due him." The évidence, however, bas 
not satisfied me that there was any balance due him at the time. I 
think he had received on account more than his share of the proceeds 
of the voyage, up to the time he left the vessel, amounted to. Upon 
his pétition, therefore, the decree will be in favor of the respondents. 



UNITED STATES v. NORTHERN PAC. TERMINAL CO. 

(Circuit Court, D. Oregon. December 21, 1909.) 

No. 3,544. 

1. Caeriebs (§ 219*) — Carbiage ov Live Stock— Tvventt-Eight Hour Law— 

"Connecting Carrike"— Terminal Company. 

A terminal railroad Company, whicli receives cars of live stock from 
other railroad oompanies for transportation and delivery to another Com- 
pany or to stockyards, is a "Connecting carrier" whose road forms a part 
of the line of road over which the shipment is made, within the meaning 
of the 28-hour law (Act June 29, 1906, c. 3594, 34 Stat. 607 [U. S. Comp. 
St. Supp. 1909, p. 1178]), and is subject to its provisions as to Interstate 
shipments. 

[Ed. Note. — For other cases, see Carriers, Dec. Dlg. § 219.*] 

2. Carriers (§ 37*) — Cabriage oe Live Stock— Twentt-Eight Houb Law. 

A carrier, which receives and transports stock whieh has been kept in 
confinement for more than 28 consécutive hours by the Connecting carrier 
from which it was received, violâtes the 28-hour law (Act June 29, 1900, 
c. 3594, 34 Stat 607 [U. S. Comp. St. Supp. 1909, p. 1178]), and is liable 
to the penalty therefor, notwithstanding the first carrier has been prose- 
cuted and has paid the fine for its own violation. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 37.*] 

3. Carriers (§ 211*) — Careiaqe or Live Stock— Twenty-Eigut Hour Law — 

Construction, 

The provision of section 2 of the 28-hour law (Act June 29, 1906, c. 
3594, 34 Stat. 608 [TJ. S. Comp. St. Supp. 1909, p. 1179]) that carriers of 
live stock in Interstate commerce "shall not be liable for any détention 
of such animais, when such détention is of reasonable duratlon, to enable 
compliance with section 1 of this act," does not enlarge the time for 
loading or unloading, which by section 1 is not to be included in Comput- 
ing the time of confinement, and time spent in switching at terminal 
yards cannot be considered as a part of the loading or unloading. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 211.*] 

Proceeding by the United States against the Northern Pacific Ter- 
minal Company. On motion by défendant for directed verdict. Mo- 
tion denied. 



•For other cases see same toplc & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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John McCourt, U. S. Atty. 

Dolph, Mallory, Simon & Gearin, for défendant. 

WOLfVERTON, District Judge. There are three questions raised 
upon the part of the défendant: (1) It is contended that the Terminal 
Company is not a Connecting carrier ; (3) that the Terminal Company 
should not be held liable to pay the penalty, because the Spokane, Port- 
land & Seattle Railway Company has heretofore been prosecuted, and 
paid the penalty; and (3) the question is presented whether or not the 
switching at the terminal yards should be considered a part of the load- 
ing and unloading of this stock. 

It has been held by this court with référence to the safety appliance 
act that the Terminal Company is a Connecting carrier, and that it 
should be held liable where it has violated the terms of that act. 
United States v. Northern Pacific Terminal Company (D. C.) 144 Fed. 
861 The Attorney General has passed upon the question in an opin- 
ion -^elivered at the solicitation of the Department of Agriculture, in 
which he says : 

"I concur in this interprétation of tlie law, and upon tlie facts stated it is 
rny opinion thiat the law applies to tliese tex-minal railroad companies. ïlie 
statute is unamblgnous, and is clearly designed to prevent any 'railroad Com- 
pany withjn tlie United States wliose railroad forms any part of a Une of 
road over which cattle, slieep, swine, or other animais are conveyed from one 
State to another,' from transportiiig sueh animais uuder conditions otiier tlian 
tliose set forth In the statute. It seems to beclear f rom your statemeut of the 
facts that thèse terminai companies accept stock for transportatiou to the 
National Stockyards that has already been confined for more than 28 con- 
sécutive hours without unloading for feed, rest, and water. That being so, 
the companies are undoubtedly liable for the penalty which the statute pro- 
vides." 

So I think that in this case, although the Terminal Company did 
carry this stock but a short distance, it ought to be considered, and will 
be considered, as a Connecting carrier with any other railroad Company 
coming into Portland, through and by reason of its aid in taking stock 
up delivered to it by other companies centering hère, to be carried for 
delivery to another company, or to be delivered to the Union Stock- 
yards. And thus I hold that, as to the first point, this is a Connecting 
carrier. The same thing is held by Judge McPherson in the case of 
United States v. St. J., etc., Co., 181 Fed. 625. 

The next question: Can the Terminal Company be held liable when 
it appears that the Spokane, Portland & Seattle Railway Company has 
been prosecuted, and has paid the penalty, for carrying this stock? 
One case has been presented hère (United States v. Stockyard Ter- 
minal Company [C. C] 172 Fed. 452) which holds in effect that, when 
one company lias violated the law by carrying the stock for 28 hours, 
or with consent 36 hours or more, and then has been prosecuted and 
paid the fine, no other prosecution can be had, unless some other com- 
pany has taken up the stock and carried it for 28 or 36 hours, as the 
case may be, subséquent to that time. I am not in accord with that 
view of the law. It seems to me that this statute is remédiai in its 
intendment. It was adopted for humane purposes, and was designed 
to prevent the wrongful or cruel treatment of stock. Furthermore, it 
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was adopted for the purpose of preserving cattle in good order for fu- 
ture uses ; and the purpose is to prevent the carrying of stock or the 
abuse of it in that way. It is criminal in its nature. Yet, in order to 
enf orce the law, the act has gi\ en a right of civil action, and whoever 
violâtes the law, whether one or more, each individual carrier is liable 
for the penalty prescribed. Suppose, for instance, the Oregon Short 
lyine, in carrying stock from the East to Huntington, had becn carry- 
ing a car load of stock more than 28 hours before it reached Hunting- 
ton, that Company would then be liable. Next, suppose the Oregon 
Railway & Navigation Company takes the stock up at Huntington, and 
carries it on to Pendleton, less than 28 hours. but knowing that the 
stock has been in continuous travel more than 28 hours before, then 
the question cornes up, would both railroad companies be liable? I 
think they would, unmistakably ; because the latter company takes the 
stock and carries it on while it has been in confinement more than 28 
hours, or 36 hours, as the case may be. That would make it liable 
along with the Oregon Short I/ine Company. I think that both in that 
instance would be subject to fine and penalty, and the action would lie 
against either one or both. And so in this case it is true that, if the de- 
fendant company, being a Connecting carrier, as I conclude, knowingly 
took up the stock and carried it on to its destination, having knowledge 
that it had already been carried more than 36 hours, it would be liable, 
notwithstanding the Spokane, Portland & Seattle Railway Company 
had already been prosecuted for the sarae cause. Each individual car- 
rier that violâtes the law is liable to the penalty. That is my construc- 
tion of the law. 

The other point dépends upon the construction of the statute. The 
first section of the statute (Act June 29, 1906, c. 3594, 34 Stat. 607 
[U. S. Comp. St. Supp. 1909, p. 1178]) provides that no railroad com- 
pany — 

"whose road forms any part of a Une of road over which eattle, sheep, swlne, 
or other animais shall be conveyed from one state or territory * * • into 
or through another state or territory • * * Ehall confine the same in cars 
* • * for a longer period than twenty-eight consécutive hours without un- 
loading the same in a humane manner, into properly equipped pens for rest, 
water. and feeding," etc.: "Provided, ttiat iipon the written request of the 
owner or person in custody of that partieular shipment, which written re- 
quest shall be separate and apart from any printed bill of lading, or other 
railroad form, the time of confinement may be extended to thirty-six hours. 
In estimating such confinement, the time consumed in loading and nnloading 
shall not be considered, but the time during which the animais bave been con- 
flned without such rest or food or water on Connecting roads shall be in- 
cluded, it being the intent of this act to prohibit thelr continuous confine- 
ment heyond the period of twenty-eight hours, except upon the contingencies 
hereinbefore stated." 

Section 2 provides : 

"That animais so unloaded shall be properly fed and watered during such 
rest either by the owner or person having the custody thereof, or in case of 
his default In so doing, then by the railroad, express company, car company," 
etc., "at the reasonable expense of the owner or person in custody thereof, 
and such railroad, express companj', car company ♦ * * shall in such case 
hâve a lien upon such animais for food, care, and custody furnished, collecti- 
ble at thelr destination in the same manuer as the transportatiou charges are 
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collected, and shall not be llable for any détention of such animais, when such 
détention is of reasonaWe duration, to enable compliauce wlth section 1 of 
thls act." 

Now, I think that section 3 was enacted for the purpose of the pro- 
tection of the railroad company. That is, in default of the owner of 
the animais appearing to feed them or take care of them while at rest, 
the railroad company might take care of them itself ; or it should take 
care of them, and in that case it should hâve a lien upon the animais 
for the expense incurred. Then it is provided that, in so taking care 
of them, so unloading them, and so complying with this law, the rail- 
road company shall not be liable for any détention of such animais, 
when such détention is of reasonable duration to enable compliance 
with section 1 of the act. So that when the railroad company has un- 
loaded the stock in order to comply with the provisions of the act, and 
kept them at rest for the time fixed by the act, it shall not be liable for 
that détention to the shipper. And I think that is what this section 
means. I do not think it has relation to the time consumed in loading 
and unloading the stock as being time not to be included in the time 
of carriage. I construe section 2, therefore, as not enlarging the time 
which Is given under the first section for loading and unloading. And 
it does not seem to me that the time spent in switching f rom one track 
to the other about the switching yards should be deducted from the 
time of carriage, but simply that space of time that would be required 
in putting the animais aboard the car, and in unloading them when 
necessary. 

I will therefore overrule the motion for; a directed verdict. 



UNITED STATES v. CHICAGO, B. & Q. R. CO. 
(District Court, W. D. Missouri, St. Joseph Division. June 14, 1910.) 

AnIMALS (§ 34*) — QUAEANTINE REGULATIONS iFeDEBAL STATTJTE— OFFENSES 

BY CaRBIEES. 

tJnder Act Harcli 3, 190.5, c. 1496, § 2, 33 Stat. 1264 (U. S. Oomp. St. 
Supp. 1909, p. lISô), whlcli provides that "no railroad company * * * 
shall receive for transportation or transport from any quarantined state 
or territory * * * or from the quarantined portion of any state or 
territory * ♦ * into any other state or territory * '• * any cat- 
tle or other live stock except as lereinafter provided," It is only the 
railroad company which receives for transportation and transports cat- 
tle from the quarantined state or district iuto another state or territory 
in violation of the authorized régulations prescribed , thereunder by the 
Secretary of Agriculture that is subjeet to the penalty Imposed by the 
act, and a Connecting carrier, which receives such cattle in another state 
and transports them therein to thelr destination, without aotual l^nowl- 
edge that they came from an infected district, cannot be convicted of a 
misdemeanor under section 6 of the act, because It did not placard the 
car or mark the wayhill to indicate such fact, as required by the régula- 
tions of the first carrier. 

[Ed. Note. — For other cases, see Animais, Cent. DIg. § 93; Dec. Dig. 
§ 34.*] ■ 

•For otUer cases see same topic & § ndmeee in Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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Criminal prosecution by the United States against the Chicago, Bur- 
lington & Quincy Railroad Company. Trial to the court by agree- 
ment. Verdict and judgment for défendant. 

Leslie J. Lyons, Asst. U. S. Dist. Atty. 
H. J. Nelson, for défendant. 

PHILIPS, District Judge. The indictment is predicated of section 
2 of the act of March 3, 1905 (33 Stat. 1264, c. 1496 [U. S. Comp. St. 
Supp. 1909, p. 1185]), charging the défendant with transporting a car 
load of cattle from Maud, in the state of Oklahoma, in May, 1908, 
within the quarantine district prescribed by the Department of Agri- 
culture, in violation of the régulations of said department. The case 
has been submitted to the court upon the foUowing agreed statement of 
f acts : 

"It Is hereby stlpulated and agreed between the plaintlff and défendant 
In thls cause that a jur.v shall be and is hereby waived, and this cause is 
submitted to the court upon the (ollowing agreed statement of tacts: 

"It is agreed and admitted that the défendant is a corporation organized 
under the laws of the state of Illinois, and that during the month of May, 
1908, it was engaged in the business of a common carrier of live stock and in 
the transportatlon of Interstate commerce between various states of the 
United States; that defendant's line of railroad connected at Kansas City, 
Mo., wlth the railroad of the Missouri, Kansas & Texas Railway Company ; 
that on or about the 16th day of May, 1908, one Peter Hansen shipped 
from Maud, Okl., over the Missouri, Kansas & Texas Railway, 28 head of cat- 
tle consigned to Davis & Son at St. Joseph, Mo. ; that in the ordinary course 
of business the car eontaining said 28 head of cattle was delivered to de- 
fendant by said Missouri, Kansas & Texas Railway Company at Kansas 
City, Mo., on or about May 18, 1908, and was carried by défendant fron] 
Kansas City, Mo., to St. Joseph, Mo., and there delivered to consignée on 
May 18, 1908, in the original car into whlch the cattle were loaded by said 
Hansen at Maud, Okl., to wlt, C. C. C. car 774 ; that said 28 head of cattle 
and the car eontaining the sanie were, when so delivered to défendant at 
Kansas City, Mo., aceompanied by the original waybill made by said Mis- 
souri, Kansas & Texas Railhvay Company at Maud, Okl., said cattle having 
been waybilled through from Maud to St. Joseph ; that a true copy of said 
original waybill is attached hereto, marked 'Exbibit A' and made a part 
hereof; that said original waybil! described said cattle as being 'Native 
Cattle,' and was not stamped with the words 'Southern Cattle' ; that the 
waybill dld not show said cattle to be 'Southern Cattle,' and that the said 
car in which they were transported was not plaearded as eontaining 'South- 
ern Cattle' with cards of any klnd or size; that when said cattle, car, and 
waybill were so delivered to the défendant by said Missouri, Kansas & Texas 
Railway at Kansas City, Mo., the défendant had no knowledge or Informa- 
tion as to the point or origin of said cattle, or as to the kind, class, or origln 
of said cattle, other than as shown upon said original waybill so made by 
said Missouri, Kansas & Texas Railway Company. 

"It is further agreed that at the tlme said shipment of cattle was made 
from Maud, Okl., the said Maud, Okl., was located within tlie quarantlned 
area from which cattle were required to be shipped in cars plaearded 'South- 
ern Cattle' and upon waybills describlng the cattle as 'Southern Cattle,' ail 
in accordance with the quarantine régulations promulgated by the Secretary 
of Agriculture of the United States, and duly publlshed." 

It is not easy to understand why the government selected this de- 
fendant for prosecution, rather than the Missouri, Kansas & Texas 
Railway Company. The latter was the carrier that received the cattle 
and billed the car out at Maud, Okl., for transportatlon beyond the 
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State to St. Joseph, Mo. The régulations of the Department of Agri- 
culture imposed upon it the duty of plainly writing or stamping upon 
the face of the waybill the words "Southern Cattle," so as to indicate 
that the cattle were from, the quarantined district. The further re- 
quirement was to conspicuonsly placard the car containing the cattle 
with the words "Southern Cattle." The fact that this company in- 
stead wrote conspicuously across the face of the waybill the words 
"Native Cattle" tends to indicate that it connived at an évasion of the 
quarantine régulations. Its failure to properly placard the car, and 
turning it and the waybill over to the défendant company at Kansas 
City, Mo., were well calculated to mislead the latter company in taking 
the car into its train for transportation to St. Joseph, Mo. So there 
was no conceivable difficulty in obtaining the fuUest évidence of its 
culpability. 

There is no charge or proof that the required placard became de- 
tached or defaced during the transportation conducted by the défend- 
ant, so as to make it answerable for failure to replace the same. The 
régulation in this respect is as follows: 

"If for any reason the placards required by this régulation are removed 
froui the car, or are destroyed or rendered lllegible, they shall be Imniediate- 
ly replaced by the transportation conipauy or its agents ; the intention be- 
ing tliat legible placards sball .be maintalued on the car from the time such 
shipments leave the quarantined area until they arrive at final destination." 

From which it is clear that unless the car had been placarded by the 
Missouri, Kansas & Texas' Railway Company, which brought it from 
the state of Oklahoma, and it had been destroyed or rendered illegible, 
there was no obligation imposed by this régulation upon the défendant 
company to put on such placard in the first instance. Neither is there 
any charge in the indictment that the défendant had neglected to re- 
place a destroyed or illegible placard. Its liability to indictment must, 
therefore, in so far as the indictment charges and the proof submitted 
goes, dépend upon its mère failure to note the words in the upper 
left-hand corner of the waybill "from Maud, Okla.," and the inference 
to be drawn therefrom, against the more palpable facts that conspicu- 
onsly written across the face of the waybill were the words "Native 
Cattle," indicating that they were not from an assumed infected dis- 
trict, and the absence of any placard on the car in large words "South- 
ern Cattle," which placard, by the régulations aforesaid, was required 
"to show the name of the place from which the shipment was made, the 
date of the shipment, the name of the transportation company, and the 
name of the place of destination." Those were the signs prescribed 
by the régulations to indicate to other persons than the shinper taking 
the cattle out of the district that they had come from within the quar- 
antine lines. 

It must be conceded that, as this is a criminal prosecution, the guilty 
knowledge of this défendant is an indispensable élément of the offense, 
and the burden of proof rests upon the government to establish this 
fact beyond a reasonable doubt in the mind of the trier of the facts. 
Under the circumstances of this case I would seriously hesitate to find 
this défendant guilty. 
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Aside from this, the question arises in my mind : Docs the carrier 
Connecting with the railroad company that received the shipment with- 
in the prescribed quarantine territory, and after the transportation has 
passed into another state and the Connecting carrier only carries the 
cp.r within the state where it received it, also become liable to indict- 
ment, whereby the government might recover a penahy from each of 
said carriers? The statute in question is as follows: 

•'Thnt no railroad company * * * shall recelve for transportation 
* * * from any quarantined state or territory, etc., Info any otlaer state 
or territory * * * any cattle or otlier live stoclî, except as horeinafter 
provided." 

The after provision referred to is section 3, which authorizes the 
Secretary of Agriculture to make régulations for inspection, etc., and 
removing inspected cattle, etc. 

It is only the railroad company that receives "for transportation 
from any quarantine state into any other state or territory any cattle 
or other live stock" that may be guilty of a misdemeanor provided for 
in the sixth section of the act. Stich transportation, as applied to the 
situation under considération, must be Interstate to give jurisdiction to 
this court over the offense. It was the Missouri, Kansas & Texas 
Railway Company that received the cattle in the state of Oklahoma 
for transportation. It crossed the line with the cattle, bringing them 
through the states of Oklahoma and Kansas into Kansas City, Mo., 
where the car was transferred by it to the défendant, which only car- 
ried 'the car from Kansas City to St. Joseph, within the state of Mis- 
souri. 

The succeeding clause of said section 2 of the statute is as follovi's: 

"Nor shall any person, company or corporation deliver for sncli transpor- 
tation to any railrond company, etc.. nor shall any person, company or cor- 
poration drive on foot or cause to be driven on foot, or trans])ort lu prlvate 
Cf)nvt;yance or cause to l;e triinstiorted in prlvate conveyance from a quaran- 
tine state or tei'ritory. etc., into any otber state or territory, etc., any cattle 
or other live stocii, except as hereinafter provided." 

Thus again indicating that only the person, company, or corporation 
that drives or catises to be driven or transported in private convey- 
ances, etc., such live stock "from a quarantine state, etc., into another 
state, etc., any cattle or other live stock," is stibjected to punishment by 
the statnte. Nothing whatever is expressed by the statute respecting 
the liability of any Connecting carrier or driver of the cattle after they 
pass beyond the quarantine district into another state or territory. 
Suppose that the sliipment in question had been from Maud, O'd., to 
Chicago, and been carried by the Missouri, Kansas & Texas Railway 
Company in its car through the states of Kansas, Missouri, and Illi- 
nois, with the car not placarded and the waybdl just as the one in Ques- 
tion, would there bave been more than one offense? The only offense 
for which it could bave been indicted would hâve been for shipping the 
cattle from the state of Oklahoma into another state without complying 
with the régulations of the Department of Agriculture. The offense 
was completed by the last-named act the moment it crossed the line be- 
tween Oklahoma and Kansas. Can it make any différence, under the 
language of the statute, that after the Missouri, Kansas & Texas Rail- 
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way Company got across the line into Kansas it turned over the trans- 
portation of the car for carriage to its destination to another carrier? 
The statute has neither in ternis nor spirit subjected both the carrier 
that brought the cattle out of Oklahoma into Missouri and the Connect- 
ing carrier, who complètes the unfinished part of the transportation 
inside of the latter state, to punishment. 

There has been considérable discussion among the judges of various 
districts as to whether or not what is known as the "Twenty-Eight 
Hour Law," respecting the interstate shipment of live stock, admits of 
the construction that the length of time consumed in the transporta- 
tion by the antécédent carrier can be carried over and charged to the 
Connecting carrier, who does not run over the 28 or 36 hours time 
without unloading, feeding, and watering. In United States v. Stock- 
yards Terminal Co. (C. C.) 172 Fed. 452, Judge Willard held that 
where the initial carrier of live stock has been subjected to the penalty 
imposed by Act June 29, 1906, c. 3594, § 1, 34 Stat. 607 (U. S. Comp. 
St. Supp. 1909, p. 1178), for confining live stock longer than permitted 
without unloading, rest, water, and feeding, a second action against a 
Connecting carrier to recover for the same confinement, the first 28 
hours or 36 hours which were necessarily included in the first action 
cannot be counted against the défendant or the Connecting hne. Con- 
tra, United States v. Northern Pacific Terminal Co., 181 Fed. 879, by 
Judge Wolverton. 

It is to be noted that the last statute déclares that no railroad Com- 
pany "whose road forms any part of a line or road over which cattle, 
sheep, swine, or other animais shall be conveyed f rom one state or ter- 
ritory * * * into another state or territory * * * shall con- 
fine the same in cars * * * for a period longer than 28 consécu- 
tive hours without unloading the same in a humane manner into prop- 
erly equipped pens for rest, water and feeding," with the proviso of a 
period of 36 hours on request of shipper. 

As each railroad successively carrying the live stock forms a part of 
the continuons line, the language of the statute may be held reasonably 
to extend to the respective carriers making up the entire line. From 
this différence in the respective statutes, which are germane, touching 
the transporting of cattle, where the Congress intended to penalize ail 
the roads handling such live stock forming any part of the line of the 
interstate carriage, it has said so in terms. The statute in question 
employed no corrélative language signifying a purpose to subject any 
railroad company carrying such cattle over its own road after the first 
carrier completed the offense denounced by the statute by bringing the 
cattle "from the state," within the quarantine district, into "another 
state." 

The défendant company did not bring the cattle from Oklahoma into 
another state; and the régulation prescribed by the Department of 
Agriculture for billing and placarding the car was imposed upon the 
railroad company shipping the cattle out of the quarantine district 
into another state or territory. 

While such remédiai statutes, even in a criminal procéeding, are to 
be liberally construed so as to effectuate the législative intent, it is to be 
kept in mind that it is none the less a pénal statute, not to be extended 
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by mère implication beyond the terms in which it is expressed. In the 
zeal and eagerness sometimes born of newly created statutory offenses, 
there is at times manifested a disposition to press the courts for a 
most latitudinarian construction. But the courts should recognize the 
dangerous evil of législation by judicial construction, and incline them 
to await the advance by the lawmaking branch of the government. 
Verdict and judgment for défendant. 



UXIÏED SïAïES V. RUXDELL et al. 

No. 575, lîKLUity. 

(Circuit Court, E. D. Oklalioma. September 12, 1910.) 

Indians (§ 27*) — Indian Lands—Ai.lotment—ïransî'bk— Actions. 

Act Mardi 2, 1888, c. 188, 28 Stat. 007, provided for tlie allotment In 
severalty of land in the réservation of certain confederated tribes in 
northeasteru Olvlahoraa, subject to the provision that the allotted lancl 
should not be aliénable for 25 years from and after the patent. Held 
that, vs'here a patent was issued to an allottee under such act expressly 
prohibiting aliénation for 25 yeai's, the United States had eapacity to 
sue in equity to enforce such restriction, and to set aside a conveyance 
in violation thereof, without joining the allottee in bis lifetime, and 
could also maintaln such action after the allottee's death without join- 
ing bis heirs, at any time during the restricted period, la case the heirs 
attempted to convey in violation of the restriction. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 27.*] 

In Equity. Bill by the United States against John E. Rundell and 
others. Demurrer to bill overruled. 

Paul A. Ewert, for the United States. 

W. H. Kornegay and H. H. McCluer, for défendants. 

CAMPBELL, District Judge. This is a suit by bill in equity, însti- 
tuted by the United States of America against John E. Rundell and 
others, seeking to hâve set aside certain conveyances, and to hâve de- 
creed as invalid a certain judgment of the United States Court for the 
Northern District of Indian Territory, sitting at Wagoner, of date 
May 19, 1899. The land involved was originally the allotment of Pe- 
te-lon-o-zah, or William Wea, a member of the confederated Wea, 
Peoria, Kaskaskia, and Piankeshaw tribes of Indians, being a portion 
of the lands formerly held in common by said tribes in what is now 
northeastern Oklahoma. By the patent from the United States to said 
allottee, dated April 8, 1890, it was provided: 

"That said lands shall not be alienated or subject to levy, sale, taxation, 
or forfeiture for a period of twenty-flve years from the date hereof, and any 
contract or agreement to sell or convey said land before the expiration of 
said period, shall be absolutely null and void, to bave and to hold the said 
land with the appurtenances thereunto belonging to the said Pe-te-lou-o-zah, 
or William Wea, and to bis heirs, forever, with proviso as aforesaid." 

It is alleged that the allottee, William Wea, died intestate in January, 
1894, seised of said lands, and that thereafter the défendant Rundell 

*For other cases see same toplc & | nïtmbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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procured certain persons, who claimed to be the heirs of said allottee, 
to exécute deeds to him for said land, and that lie also fraudiilentiy 
caused to be instituted in the said United States Court for the North- 
ern District of Indian Territory a certain action, wherein said pur- 
ported heirs were plaintiffs and the said Rundell was défendant, and 
fraudulently procured a judgment to be rendered by said court, ad- 
judging and decreeing the validity of a certain contract on the part of 
said heirs to convey said land to the défendant Rundell, and such con- 
veyance and those subsequently made by défendant Rundell and his 
grantees, and the judgment of said court it is now sought to hâve set 
aside by this proceeding. 

To the bill the défendants the Miami Investment Company, and 
George E. Bowling hâve demurred. By the demurrer it is urged 
that complainant bas no interest in the matters and things alleged in 
the bill, and no right, title, interest, or daim in or to the lands de- 
scribed therein entitling it to maintain this suit, or obtain the relief 
sought; that complainant is in no sensé guardian of said allottee or 
his heirs, and bas no right, authority, duty, or function, either in its 
own right or as sovereign or guardian, entitling it to maintain the 
suit; that it does not appear that the complainant or the tribe or the 
heirs of the said allottee, or any person of Indian blood, bas any right, 
title, or interest in or claim to said land, or in the matters and things 
set fortb in the bill; that it does not appear that the heirs of the said 
allottee ever requested the complainant to bring the suit; and that less 
than the jurisdictional atnount is involved. 

Sincethe argument and submission of this case upon the demurrer, 
the United States Court of Appeals for this circuit has rendered its dé- 
cision in the case of United States v. Allen et al., 179 Fed. 13. In that 
case, as in this case, the United States hâve brought suit in their 
own name, without joining the allottees, to cancel and set aside Certain 
alleged unlawful conveyances of restricted Indian allotments of mem- 
bers of the Five Civilized Tribes. The point was there made by the 
défendants that the United States, having divested itself of every 
vestige of the title to such allotments, not even holding the légal title 
in trust, as in the case of allotments made under the gênerai allotment 
act of 1887 (Act Feb. 8, 1887, c. 119, 24 Stat. 388), tbey had no such 
interest in the suits as entitled them to maintain the actions. The court 
said: 

"The Suprême Court of the United States. In the case wliich carried the 
emaiicii)ation of the Iiidlans and tlieir pro]>erty to the fuUest exteut, express- 
ly recoguizes the right of the government to euforce, by appropriate action 
in court, the restrahits wliich it iniposed upon the aliénation of Indiali al- 
lotments. ïhe court says in the Heff Case, 197 U. S. 4<S-!), 509, 2.5 «up. Ct. 
506. 512, 49 L. Ed. 848: 'Uudoubtedly au allottee can enforce his right to 
an interest in the tribal or other property (for tliiit right is expi-e.s.sly grant- 
ed), and equally clear is it that Oougresa may enforce and proteet any con- 
dition which It attaches to any of its grants. This it may do by appropriate 
|)roeeedings in either a national or state court. * * * Jlany a tract of 
land is conveyed with conditions subsecpicnt. A minor may not alienate 
his lands; and the proper tribunal may at the instance of the rightful par- 
ty enforce ail restraiuts upon aliénation.' Cnder the gênerai allotment act 
of 1887, a provisional patent was ispued to the allottees, and the naked légal 
title retained in the government for the period of 25 years. In the case of 
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the Five Civilized Tribes, tliis plan was modifiofl to the exlent of grantins 
tlie lega! title to tlie Indiiin, but imposins upon it a restraiiit asainst aliéna- 
tion, ïhese plans iiresent simply dift'erences of inethod. Tbe olyoct songlit 
in eaeb case was tbe same, uaniely, to clotbe the Indian witb sueb title to 
the property as seonied best calculated to encoura.^'e bis industrial develop- 
nient, and yet aceonijiany tUis grant with sucb a restrieti(jn as would pre- 
vent tbe main relianee of the governnient for the indiintrial bottornient of 
the Indian from beint; defeated hy the aliénation of the pi-operty. ïhe 
right of the governmeut to involce the aid of its court to preveiit tlie defeat 
of its object is the same under tbe one statute as tbe other. Its rigbt to 
maiiitain a suit to prevent the defeat of its allotment sclieme under the 
gênerai law of 1887 is fully sustained in United States v. Uickert, 188 U. 
S. 432, 23 Sup. et. 478, 47 L. Ed. 532. It Is contended, however, in the prés- 
ent case, that that décision is not controlling, because there tlie governnient 
held tbe légal title to the property for a period of 25 years in trust for tbe 
ludian, but subject to a restraiut upon aliénation, whereas hère the légal 
title hjis been conveyed to the Indian. ïhe décision in the Rickert Case does 
not rest upon a priuciple of the law of real property. but upon the power of 
the nation to eiiforce its own niettsurcs, At page 444 of 188 U. S., at page 
478 of 23 Sup. et. (47 L. Ed. 532), tbe right of the governmeut to maiutain 
the suit is declared to rest, not upon the fact that it held tbe title to tbe 
property, but, to use the language of the court, upon 'the injurions effect of 
tlie assessment and taxation coinplaiued of upon the plans of tbe govern- 
ment with référence to the Indians.' In either case it is not a right of 
property wbich is enforced, but a plan of governnient. The Suprême eourt 
there déclares the riglit of the i;ntion to maintain a suit for the enforce- 
ment of its policv lu regard to Indian allotments to be too plain for argu- 
ment. 188 II. S. '444. 23 Sup. Ct. 478, 47 I;. p]d. 532. This statement is aj)- 
proved in McKay v. Kalyton, 204 U. S. 458, 407, 27 Sup. Ct. .340, 51 L. 
Ed. 506." 

If in the case of the Five Civilized Tribes, the mère placing of re- 
strictions by the povernment upon the allotments expressed a govern- 
mental policy, which the United States, in their own name, without 
joining the allottees, can enforce in this court, then, in my judgment, 
the same resuit must follow the placinç of the 25-year restriction 
against aliénation under which the allottee in this case took his allot- 
ment. 

Does the restriction period of 2.5 years run with the land, or is it 
Personal to the allottee, and does that cease with his death? The lan- 
gxiage of the act is : 

"The lands so allottod sball not be subject to aliénation for tvventy-five 
years from the date of the issuance of patent tberefor, and said lands se 
aliotted and i)ateuted sball be exeni])t from levy, sale, taxation, or forfeiture 
for a like period of years." Act Jlarch 2, 1889, c. 422, 25 Stat. 1014, 

As we hâve seen, this provision is incorporated into the patent. In 
the case of the Quapaw Indians, a neighboring tribe, the act of Con- 
gress providing for the allotment in severalty of their lands (Act 
Ivlarch 2, 1888, c. 188, 28 Stat. 90?) authorized the Secretary of the 
Interior to issue patents to the allottees in accordance with the pro- 
visions of the act, with the proviso that such allotments should be in- 
aliénable for a ]3eriod of 2o years from and after the date of such 
patents. The patents issued pursuant to this act read that the United 
States — 

"does give and grant unto tlie said Ipatenteoj. and to [bis or bar] hoirs, tbe 
said tract above desf-ribed, but with the stipulation and limitation, con- 
taiued in the aforesaid act, that the land einbraced in this patent shall be 
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Inaliénable for the period of tweDty-flve years from and after the date here- 
of, to hâve and to hold the saine, together with ail the rights, privilèges, and 
immunities and appurtenances of whatsoever nature thereunto belonging, 
unto the said [patentée], and to [hls or her] heirs, forever, provided as 
aforesaid that said tract shall be inaliénable for the said period of twenty- 
flve years." 

In the case of Goodrum v. Buffalo, 163 Fed. 817, 89 C. C. A. 525, 
decided by the Circuit Court of Appeals for this circuit, the court say : 

"The language of the statute under vyhich the patent was issued to John 
Medieine is 'that said allotments shall be inaliénable for a period of twenty- 
five years from and after the date of said patents.' It is a limitation at- 
tached to and running with the land, in no wise dépendent upon the life 
or death of the patentée. It was as mueh within the policy and purpose 
of the govemment to seo that the heirs of the allottee, in case of his death, 
were protected against aliénation of the land, as the allottee himself ; other- 
wise, they might become a charge upon the public, and the beneflcent policy 
of the governraent in brlnging about the allotment of lands In severalty 
would be thwarted." 

The terms of the two acts, so far as they imposed restriction upon 
aliénation, are essentially similar, and I can conceive of no such différ- 
ence in the character of holding by the Quapaw allottee and that of the 
allottee in this case as would make this any less a restriction running 
with the land than that of the Quapaw. If, then, the United States 
might, during the life of the allottee, corne into this court for the pur- 
pose of enforcing the restriction against aliénation, and to set aside a 
conveyance made in violation thereof, without joining the allottee, 
they may also maintain such action after the death of the allottee, with- 
out joining his heirs, at any time during the continuance of the 35- 
year restriction period, in a case where the heirs hâve attempted to 
convey in violation of such restriction. Nor can the judgment of the 
United States Court for the Indian Territory, involved in this case, 
be said to be of any more binding effect to overcome the restriction 
provision than can the judgment of the United States Court for the 
Indian Territory, involved in the case of Goodrum v. Bufifalo. 

In the light of the two controlling décisions of the Circuit Court of 
Appeals for this circuit, heretofore cited, the demurrer must be over- 
ruled. It is so ordered. 



HKAIJ3Y ICE MACH. CO. v. GREEN et al. 

(Circuit Court, E. D. North Oarolina. October 3, 1910.) 

No. 293. 

■ 1. Mechanics' Liens (§ 245*)— Pboceedings to Enfoece— Jueisdiction of 
FEDERAL Court in Equitt. 

While Révisai N. C. 190.5, § 2027, gives a rlght of action at law for the 
enforcement of a meehanie's lien, a Circuit Court of the United States 
sltting in equity has jurisdictlon to entertain a bill for that purpose, 
especially where there are conflictlng liens to be adjusted. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. § 428; 
Dec. Dig. § 245.*] 

•For other cases see same toplc & i humeek in Doc. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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2. HXJSBAND AND WlFE (§ 14*)— MECHANICS' LiENS (§ 73*)— TvANDS OWNED BT 
HUSBAND AND WlFE— LaW OY NORTH CaROL-INA. 

Under the décisions of the Suprême Oourt of North Oarollna whlch es- 
tahlish a rule of property controlling in tlie fédéral courts in that state, 
a conveyance of land to a husband and wife vests them witli an estate 
by entireties, wbich cannot be aliened, burdened. or otherwlse affected 
e^cept by thclr Joint action, and a mechanic's lien cannot be acquired 
tliereon through a contract with the husband alone. 

[Ed. Note. — For othor cases, see Husband and Wlfe, Dec. Dig. § 14;* 
Mechanics' Liens, Cent. Dig. § 88; Dec. Dig. § 73.*] 

8. Mechanics' Liens (5 75*) — Lands of Mabried Woman— Noeth Cabolina 
Statute. 

Under Révisai N. O. 1P05, § 2015, by whlch the lands of a wife become 
subject to a mechanic's lien only for iniprovements made with her "con- 
sent or procurement," something more ttian mère knowledge that her hus- 
band is making the improveinent is requlred. 

[Ii;d. Note. — For other cases, see Mechanics' Liens, Cent. Dig. S 106; 
Dec. Dig. § 75.*] 

4. Mechanics' Liens (§ 76*) — Suit to Enfokcb— Défenses— Estoppel. 

A provision, in a mortgage given by a husband and wife on property 
the title to which was in both, that any suin which might be paid by 
the mortgagee to reniove prior liens should be added to the debt secured, 
was not an acknowledgment by the wife of a prior mechanic's lien 
claimed on the property, whleh estopped her to contest its validity. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. § 104; 
Dec. Dig. § 76.*] 

:5. Inscranoe (i 580*) — Rigiits Affected — Pkoceeds of Insuhance. 

The holder of a mechanic's lien has no claim on the proceeds of In- 
surance policies taken out by the owner and payable to hiuiself or to a 
mortgagee. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1439-1443 ; 
Dec. Dig. § 580.*] 

In Eqiiity. Suit by the Healey Ice Machine Company ae^ainst Rob- 
ert Green, Louisa A. Green, and others. Bill dismissed. Suit retained 
on cross-bill. 

A. B. Andrews, Jr., for complaînant. 

Skinner & Whedbee, S. Brown Shepherd, and T. H. Calvert, for 
défendants. 

CONNOR, District Judge. This cause was set down for hearing 
upon the pleadings. The facts, for the purpose of the hearing and dis- 
position at this time, are not controverted. Complainant company, a 
résident of the state of Illinois, on the 21st day of April, 1906, entered 
into a contract with défendant Robert L. Green, a résident of the 
county of Pitt, in the Eastern district of North Carolina, whereby it 
undertook and obligated itself to deliver and erect "in his building in 
the city of Greenville, North Carolina, on foundations to be built by 
him, one of its improved ice-making machines, with steam engine, 
boiler condenser, f reezing tank," and other machinery incident thereto, 
for the price of $5,000, one-third of which was to be paid when the 
machine was shipped, and the remainder "when the machine is ful- 
filling guarantee named in contract." A copy of the contract is at- 
tached to the original bill. 

*For otber cases see same topic £ S numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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Complainant allèges that it delivered, erected, and set up the ma- 
chine in accordance with its contract, and in ail respects complied 
therevvith ; that one-third of the pnrchase priée was paid by défendant 
Green according to his contract ; that he has not paid tlie balance, or 
any part thereof ; that the machine was erected on a tract or lot of 
land lying in the town of Greenville, Pitt county, owned by défendant 
Robert Green and his wife, Louisa A. Green, by virtue of a deed exe- 
cnted to them jointly; that on the 38th day of September, 1906, de- 
fendants Robert Green and wife executed to John W. Aycock a deed of 
trust conveying the said real estate upon which said machine was 
erected, for the purpose of securing the payment of a note for $1,250, 
executed by said défendants, payable to défendant the National Bank 
of Greenville ; that this deed was duly registered ; that on December 
4, 1906, complainant, pursuant to the provisions of the Constitution and 
statutes in force in North Carolina, filed notice of lien in the office of 
the clerk of the superior court for Pitt county "for work and labor 
done and material furnished in the erecting, putting up, constructing, 
and equipping of the said ice machine hereinbefore described," etc. 
A copy of said notice of lien is attached to the original bill herein. 

Défendants Robert L. Green and wife filed an answer, admitting' 
the exécution of the contract set up in the original bill and the terms 
thereof. They admit the shipment of certain machinery and the érec- 
tion thereof on the lot of land described in the bill, but deny that said 
machinery was either delivered or set up in accordance with the con- 
tract, or the guaranties therein. They further allège that the ma- 
chinery set up was defective and inadéquate for the manufacture of 
ice, etc., and failed in many respects to comply with the terms of 
the contract. They deny that they are indebted to complainant in any 
surn whatever. They admit the exécution of the trust deed to de- 
fendant J. W. Aycock, and allège that they are indebted to the Na- 
tional Bank of Greenville in the sum of $1,250, as therein set forth. 
They admit that the real estate upon which the machinery was erected 
belongs to them jointly, subject to the trust deed to défendant Aycock,. 
and deny that complainant was entitled to, or could acquire, any lien 
thereon. Défendant R. L. Green, by leave of the court, filed a cross- 
bill alleging a breach of warranty in the sale, construction, and érec- 
tion of the machine, whereby he had sustained large damage, etc. A 
further référence to the allégations of the cross-bill need not hère be 
made. , . !- 

Thereafter complainant filed a supplemental bill, alleging that, sub- 
séquent to filing the original bill and the answer thereto, défendants 
R. L. Green and wife sold the lot upon which said machine was erected, 
with the buildings, machine, etc., to R. L. Hill and D. B. Johnson for 
the priée of $4,000, of which $500 was paid cash, and notes executed 
for the remaining part of said pnrchase price; that said notes were 
deposited with J. F. Forbes, cashier of the National Bank of Green- 
ville ; that on May 4, 1908, said Hill and Johnson took ont policies of 
insurance in the companies named in the supplemental bill on said 
property to the amount of $4,000, payable to said R. L. Hill and D. B. 
Johnson, Robert L. Green and wife, and the National Bank of Green- 
ville, "as their interest may appear"; that on the night of September 
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8, 1908, the said ice factory and building, with ail of its contents, was 
destroyed by fire; that the insurance companies adjusted the loss at 
$3,845. Complainant allèges that by virtue of the alleged lien on said 
property it is entitled to the proceeds of the policies of insurance. It 
prays that process issue against Ilill and Johnson, the insurance com- 
panies, and J. F. Forbes, cashier of the National Bank of Greenville ; 
that the insurance companies be directed to pay the proceeds of the 
policies into court ; and that the same be adjudged and decreed to rep- 
resent the said property, and that the lien of complainant be transferred 
to said proceeds, and the same be applied to the payment of the 
amount due from défendant Robert L- Green, and for other and fur- 
ther relief, etc. 

Process having issued as prayed, défendants Robert L. Green and 
wife, Louisa A., Hill and Johnson, and J. F. Forbes, filed separate an- 
swers, in which they admit the sale of the property and the disposition 
of the notes as alleged, except that they say that one of said notes for 
$400 was assigned to T. B. Mosely for value and is now owned by 
him. Said défendants deny that complainants hâve any interest in or 
claim to the proceeds of said policies, or any part thereof, and allège 
that the same should be applied, first, to the discharge of the balance 
due on the note (a part thereof having been paid) due the National 
Bank of Greenville ; second, to défendants Robert h. Green and wife 
to the extent necessary to discharge the amount due them on account 
of the purchase price (the amount received by the bank being a part 
thereof) ; third, the balance to Hill and Johnson. 

Thereafter H. A. White filed his pétition in the cause, alleging that 
since filing the supplemental bill and answer thereto said Hill and 
Johnson had assigned ail of their interest in said funds to him, and ask- 
ing that whatever sum was f ound to be due them from the proceeds of 
said insurance policies be paid to him. Pursuant to a consent order 
made in the cause the several insurance companies paid the amount of 
the loss into the registry of the court. 

While the North Carolina statute (Révisai 1905, §2027 et seq.) gives 
an action at law for the enforcement of a mechanic's lien, it seems that, 
upon the authority of Sheffield Furnace Comoanv v. Witherow, 149 
U. S. 574, 13 Sup. Ct. 936, 37 L. Ed. 853, the Circuit Court of the 
United States, sitting in equity, has jurisdiction to entertain a bill for 
that purpose. This is especially true when, as in this case, there are 
conflicting liens upon the property, which a court of equity alone can 
adjust. It is by no means clear that the complainant's case cornes 
within the language of the Constitution giving a lien, article 14, § 4, 
or Révisai 1905, § 2016: 

"Every building built. rebullt or improved sliall be snbject to a lien for 
the i)ayment of ail debts contracted for woi'k doue on the fiune or muteriai 
furni.shed." 

Certainly complainant has not "built or rebuilt" any "building" on 
defendant's premises. If it comes within the language or the equity 
of the statute, its place must be found in the word "improved." As 
the case must "go off" upon other grounds, it is not necessary to dis- 
cuss or décide the question whether any lien is given by the statute, or_. 
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if so, the question as to whether, when the contract îs entire, the 
amount due for "material furnished" may be separated from that due 
for "labor performed." The distinction would become important by 
reason of the constitutional provision securing a homestead as against 
the first, and not as against the last. 

The complainant is met, at the threshold, with the fact that the land 
upon which it seeks to fix a lien is owned by the défendant R. L. Green 
and his wife, Louisa A. Green ; and this, as uniformly held by the 
Suprême Court of this state, which is the "rule of property" controlling 
this court, gives them an estate by entireties, which cannot be aliened, 
burdened, or in any manner affected, except by their joint action. In 
Hood V. Mercer, 150 N. C. 699, 64 S. E. 897, it is held, in accordance 
with an unbroken line of décisions, that a judgment against the hus- 
band does not constitute a lien upon land owned by his wife and him- 
self. They may convey a good and indefeasible title subséquent to, 
and notwithstanding, the docketing of the judgment. Authorities from 
other States are cited to the efïect that the interest of the husband may 
be burdened with the lien. Boisot on Mechanic's Liens, § 38. The law 
in this state is otherwise. 

The deed to the land, under which Green and wife claim title, bears 
date May 13, 1906, and following the description contains thèse words: 

"This toeing a pièce or parcel of land on wliich Robert Green is now erect- 
Ing an Ice plant." 

It is insisted that this language put Mrs. Green upon notice that the 
lot was, or might become, subject to a lien for the labor and materials 
performed and furnished, etc. The case of Bank v. Vass, 130 N. C. 
593, 41 S. E. 791, is relied upon to sustain this contention. It was 
there held that the words, "Said 239 acres is subject to a mortgage or 
deed of trust for about $1,650, balance of purchase money on same," 
following the description, and the words following the warranty 
clause, "that the same are f ree from ail incumbrances whatever, except 
as above stated," established a trust in equity in favor of the creditor. 
There are other cases in the books to the same effect, but it will be 
noted that in ail of them the language is very much more spécifie in its 
character than hère. This language certainly cannot operate by way 
of an estoppel as between complainants and the feme grantee; but, 
assuming that it could do so, what would be its efïect? The only fact 
asserted is that her husband was building an ice plant on the lot. Sup- 
pose that he had thereafter executed a mortgage to complainant for 
the price of the plant, it will hardly be contended that she was estopped 
to assert her title as against the mortgage. If the récital is relied 
upon to bring her within the language of section 3015, Révisai 1905, 
it will be noted that, by that statute, her property becomes liable when 
the improvements on her land are made with her "consent or procure- 
ment." This language indicates something more than mère knowledge 
that her husband is making the improvement; otherwise the title to 
her separate real estate, supposed to be protected by carefully devised 
constitutional and législative safeguards, would be, as to liens of this 
character, easily burdened. To consent to or procure improvements 
on one's real estate requires some act, or words, much more unequivo- 
cal than mère silence with knowledge of the fact. 
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Attention is called to the fact that, in the trust deed executed by 
Green and wife to Aycock, this provision is found : 

"It is further stlpulated and agreed that any sum expended by the parties 
of the third part [National Bank of Greenville] to remove any prior liens or 
incumbrances shall be added to and constitute a part of the debt hereby 
secured and shall bear Interest at the same rate." 

This deed was executed September 28, 1906. This language cannot 
be invoked by complainants as a promise to pay, or otherwise provide 
for the payment, of its debt. Assuming, however, that, to give effect 
to the purpose of the statute, a court of equity would hold that the lien 
was valid upon the machine and fixtures, and could be enforced by 
treating them as removable trade fixtures, complainant is confronted 
with the dififîculty that this property has been destroyed by fire. It 
endeavors to meet this condition by its supplemental bill, in which it 
asserts an equity to hâve the alleged lien transferred to the proceeds 
of the Insurance policies ; and to that end, for the purpose of preserv- 
ing the fund until the rights of the parties can be determined, the 
money was paid into court and awaits the final decree in this cause. 

Has complainant any claim upon, or interest in, the proceeds of the 
Insurance policies ? It would seem that complainant, in respect to this 
phase of the case, can be in no more favorable attitude than a mort- 
gagee. Assuming a valid lien existed, that it had an insurable interest 
in the property is well settled. Royal Ins. Co. v. Stinson, 103 U. S. 
25, 26 L. Ed. 473. That a mortgagee, in the absence of any contract 
on the part of the mortgagor to insure for his benefit, has no right to 
the proceeds of an insurance policy taken out by the mortgagor with 
loss payable to himself , is uniformly held by the courts. In Columbian 
Ins. Co. V. Lawrence, 10 Pet. 507, 9 L. Ed. 512, Story, J., says : 

"We know of no prineiple of law or of equity by which a mortgagee has a 
right to claim the benefit of a policy underwritten for the mortgagor on the 
mortgaged property in case of a loss by fire. It is not attached, or an inci- 
dent, to his mortgage. It is strlctly a Personal contract for the benefit of the 
mortgagor, to which the mortgagee has no more tltle than any other cred- 
itor." 

See, also, Carpenter v. Prov. Wash. Ins. Co., 16 Pet. 495, 10 L. Ed. 
1044. 

In Farmers' Loan, etc., Co. v. Penn Plate Glass Co., 186 U. S. 434, 
22 Sup. Ct. 842, 46 L. Ed. 1234, it is held that, in the absence of any 
contract on the part of the mortgagor to insure the property for the 
benefit of the mortgagee, the latter has no equity upon which he can 
base a claim to the proceeds of the policy. It is said by Justice Peck- 
ham: 

"There was no contract in the policies covering the interest of the com- 
plainant as mortgagee, nor was the insurance in fact effected for the purpose 
of carrying out any agreement or obligation on the part of the Penn Company 
with the complainant to effect insurance covering the interest of the bond- 
holders." 

See same case, 103 Fed. 132, 43 C. C. A. 114, 56 L. R. A. 710 ; 
Chipman v. Carroll, 53 Kan. 163, 35 Pac. 1109, 25 L,. R. A. 305; 
Vance on Ins. 418; May on Ins. § 456. 
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In Galyon v. Ketchen, 85 Tenn. 55, 1 S. W. 508, it is held tha': the 
holder of a mechanic's lien upon property has no claim upon insurance 
effected by the owner and assigned to the niortgagee after the loss, 
but before the lienor's bill is filed. Donnell v. Donnell, 86 Me. 518, 
30 Atl. 67; Stamps v. Insurance Co., 77 N. C. 209, 34 Am. Rep. 443. 

Any suggestion of an intention on the part of Hill and Johnson, who 
took out the poHcies, to protect complainant's alleged Hens, is negatiyed 
by the fact that botlr they and their grantors denied that any debt 
was due complainant, or that the property was subject to any lien. 
Again, the proceeds of the policy are specifically appropriated by its 
terms. There being no obligation on the part either of Hill and John- 
son or Green and wife to insure for the benefit of complainant, it is 
difficult to perceive how a court of equity could appropriate to it mon- 
ey due upon an express contra et by the insurance company to défend- 
ants. Equity seeks to effect the intention of parties, and only to pie- 
vent fraud renders decrees contrary to the expressed intention. 

Upon a considération of the case, upon any aspect, the conclusion is 
reached that complainant is not entitled to maintain its original or 
its supplemental bill. The question arising upon défendant Green's 
cross-bill will be reserved untilthe coming in of the report of the spé- 
cial master. L,et a decree, be drawn referring the question as to the 
interest of the several défendants and intèrveners in the proceeds of 
the insurance policies. The cause will be retained for further orders. 



In re WISHNEFSKY. 

(District Court, D. New Jersey. September 27, 1910.) 

Bankbtjptcy (§, o9!)*) — Exemptions— ritoPEKTT Conveyed as PreeereiSioe. 
The exemptions given a <iel)tor by tbe laws of tlie state and to which 
he is entitled on liis baijliruptcy under Banlir. Act July 1, 1898, c. 541. 
. § 6a, 80 Stat. 548 (U. S. Coiup. St. 1901, p. 3424), eaii only be clainied 
from property of which he was the owner at the tinie of his hankruptcy, 
and he is not entitled to such exemptions out of pro])erty which he had 
previously conveyed to a créditer as a préférence or to defraud crodit- 
ors after it lias teen recovered by, or surrendered to, his trustée. 
[Ed. Note. — For other cases, see Banlîruptcy, Dec. Dig. § 309.*] 

In the matter of Jacob Wishnefsky, bankrupt. On pétition to re- 
view referee's refusai to permit bankrupt to amend his schedules so as 
to claim exemption. Order afSrmed. 

The referee's refusai Is hased on the ground that the bankrupt had no 
title to the goods claimed. From the testimony talcen before the référée 
aud the papers in tlie case it appears that the bankru])t carried on a small 
dry goods business at No. 521 South Fifth street, Camden, N. J. ; that with- 
in .*our months prlor to the flling of tire creditors' pétition alleging hank- 
ruptcy one Samuel ïahak, a hrother of the bankrupt's wife, an alleged 
crcditor, recovered a n'udgnient agaiust the bankrupt; that the bankrupt 
thereupon executed a IJill of sale to hlm of ail his stock of dry goods, be- 
ing ail of his property save clothlng, that thereupon said Tabak conveyed 
tbe same property without change of location to the bankrupt's wife ; and 
that thereafter such business was carried on in her name. In his schedule 
the bankrupt clainied to own but .$10 worth of property — clothing. In schedule 

*Foi' other cases see same topic & § nuiibeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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B4, relatifs to property held in trust for clebtnr. reversion, etc., he mon- 
tions "Stock of goods in store Xo. 521 South l'itth Street, C'amdcu. N. .T., 
to Samuel Tabak," as property fieretotore couveyed for benetit of creditors, 
glvlng $]riO as tlie "amount realized frojn procceds of propirty conveyeil." 
In sehedule B5, relating to exemption, lie "elaiius exemption of i)e!'S()nal 
property under the law of the state of New .Torsey to tlie vaine of .«^OO.'' 
After the liankrupt and his wife had lieen exaniined hcfore the rofevee rela- 
tive to such transfer, the property n]>on deniand o! the trust i>e wns sur- 
reudered, counsel for the bankrupt reserving the "ri'ih.t to Ule an anuaided 
l)etition for the exemjrtion under the law." Tliis pdition was snlisciineutiy 
flled, specifically enumerating and separately valning the arti<-les clainieil. 
The référée refused to allow the ajuendment or the exemi»tion elaimort, 
aud suhsequently the trustée sold the entire proiierty tlius surreudered, 
realizing the sum of $.300. 

Daniel V. Summerill, Jr., for bankrupt. 
Bleakly & Stockwell, opposed. 

REIyLSTAB, District Judge (after stating the facts as above). 
Bankrupts are allowed the same exemptions as are prescribed by the 
laws of the state in which tliey are domiciled. Bankr. Act (Jtily 1, 
1898, c. 541, § 6, 30 Stat. .548 (U. S. Comp. St. 1901, p. 3121). The 
bankrupt is required to submit under oath to tîie court a sehedule of 
his property showing amount and kind, location, and money value in 
détail, and a claim for such exemption as lie may be entitled to. Sec- 
tion 7, cl. 8. The trustée is to set apart bankrupt's exemptions and re- 
port the items and estimated value thereof to the court as soon as prac- 
ticable after his appointhient. Section 47a, cl. 11. And General Or- 
der 17 (89 Fed. viii, 33 C. C. A. viii) requires such report to be made 
within 20 days after receiving' the notice of his appointment. Trans- 
ferring property, with intent to defraud creditors, or, while insolvent, 
with intent to prefer one of such creditors over others, or while insol- 
vent, suffering a creditor to obtain such a préférence through légal pro- 
ceedings, are act.s of bankruptcy. Section 3. Ail property which with- 
in four months of the institution of bankruptcy proceedings, tinless the 
same is exempt from exécution and liability for debts by the laws of 
the bankrupt's domicile, is conveyed or incumbered with intent to de- 
fraud creditors, except as to purcliasers in good faith, and for a présent 
fair considération, and ail property conveyed or incumbered within the 
same period, the bankrupt being insolvent, and vi'hich opérâtes as a 
préférence, unless the person benefited thereby had no notice that such 
préférence would resnît, is vested in the trustée as of the date of the 
bankrupt's adjudication, and is recoverable by him for the benefit of 
the creditors from any person who is not a bona fide holder for value. 
Sections 4Ya (3), 60a, (iOb, 67, "lOa, 70e. By the laws of New Jer- 
sey Personal property of every kind, not exceeding in value (exclusive 
of wearing apparel) the sum of $200, and al! wearing ap])arel or prop- 
erty of any debtor having a family residing in this state, is to be re- 
served as well after as before the dcath of the debtor for the use of his 
family, and shall not be liablc to be seized or taken by virtue of any 
exécution or civil process whatever. Gen. St. N. J. 1895, p. 1431, § 35. 

Bankrupt had a family residing in the state, and if he had not trans- 
ferred this property now claimed to be exempt, and which transfer was 
made the basis of the bankruptcy proceedings against him, his right to 
181 F.— 57 
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such exemption could not hâve been. successfully resisted. The exemp- 
tion prescribed by the New Jersey statute is not given to debtors gen- 
erally. It is limited to debtors having families residing in this state, 
and their property. It is designed to prevent the disintegration of the 
family, which would likely resuit if ail the property of the head of it 
was subject to the creditors' demands. It is a remédiai statute, in or- 
der, as said by C. J. Whelpley in Bonne! v. Dunn, 29 N. J. Law, 435, 
438, "that the families of debtors might not be broken up by creditors, 
depriving them of ail the comforts of life." The family life is the 
basis of ail community life, and the state's exemption is to aid the head 
of the family to keep it intact, though misfortune overtake him. But, 
while this is so, the title of as well as the dominion over such exempt 
property remains with the debtor. The statutory protection is ef- 
fective only against creditors. It does not prevent the debtor from 
disposing of it. 

Thèse excerpts from the bankruptcy act and the state laws show a 
législative intent, first, not to include exempt property in the assets to 
be administered for the benefît of creditors; and, second, that no ex- 
emption can be allowed to bankrupt out of any property which was not 
owned by him at the time he was adjudicated a bankrupt. The first 
proposition is removed beyond controversy by Lockwood v. Exchange 
Bank, 190 U. S. 394, 23 Sup. Ct. 751, 47 h. Ed. 1061, where it was held 
that : 

"Under the bankruptcy act of 1898, the tltle to property of a bankrupt 
which Is generally exempted by the law of the state in whleh the bankrupt 
résides remains in the bankrupt, and does not pass to the trustée, and the 
bankrupt court has no power to adminlster such property even If the bank- 
rupt has, under a law of the state, waived his exemption In favor of cer- 
tain of his creditors." 

The second, to my mind, embodies the only logical conclusion that 
can be reached from both the words and reason of the statutes. It is 
the debtor's property, not another's, that the state law exempts, and it 
is his, and not another's, that he is to schedule to the bankruptcy court. 
In re White (D. C.) 109 Fed. 635, 6 Am. Bankr. Rep. 451 ; In re Cod- 
dington (D. C.) 126 Fed. 891, 11 Am. Bankr. Rep. 122. 

By the bankrupt's conveyance to one of his creditors of ail his prop- 
erty except clothing, he voluntarily gave what under the state statute 
he could not hâve been forced to yield. But, when he thus parted with 
his title, it, so far as he is concerned, was beyond recall. Êokerson v. 
Stillwell, 13 N. J. Eq. 357;Ruckman v. Conover, 37 N. J. Eq. 583; 
In re White, supra. The question whether the vendee can maintain the 
title to so much of the property so conveyed as would bave been ex- 
empt had it remained in the bankrupt is one in which he has no concern. 
Perhaps, in view of the évident scheme of the bankruptcy act to admin- 
ister only that property of the bankrupt which, by the state law, is sub- 
ject to creditors' claims, and the right of the debtor to dispose of his 
exempt property, the person obtaining title thereto from the bankrupt, 
or his assigns, may successfully défend an attack by the trustée as to so 
much thereof as does not exceed in value the amount exempted, no mat- 
ter what the purpose or effect of such conveyance. With that question, 
however, we are not now concerned. Neither such creditor nor his as- 
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signs hâve made a claim to such property. The cases as to the rîght of 
the bankrupt to obtain exemption ont of the property not owned by him 
at the time of filing his schedule, but which was subsequently recovered 
by the trustée from the bankrupt's vendees, are conflicting. I hâve care- 
fully examined ail that were submitted to me by counsel, and some oth- 
ers obtained by my own research, and, while some whose conclusions 
are contrary to those hère expressed are no doubt influenced by the dé- 
cisions of the State courts interpreting the exemption laws of the re- 
spective bankrupt's domiciles, yet candor compels the admission that 
ail may not thus be explained, and that some of the décisions are un- 
reconcilable. The conclusions hère reached are in harmony with the 
décisions of this circuit (In re Long [D. C] 116 Fed. 113, 8 Am. 
Bankr. Rep. 591 ; In re Coddington, supra) , and are deemed to be the 
only ones permissible by the laws applicable to the facts of this case. 
The referee's dismissal of the bankrupt's pétition is sustained. 



In re MASON. 

(District Court, S. D. Alabama, S. D. August 6, 1910.) 

Bankbtiptcy (§ 475*) — Voluntaky Pboceedings— Payment of Fées. 

On présentation of a pétition and schedules in voluntary baulîruptey, 
together with an affldavlt in compliance witli Bankr. Act Jnly 1, 1898, e. 
541, i 51a (2), 30 Stat. 558 (U. S. Comp. St. 1901, p. 3441), that the peti- 
tioner is without and cannot obtain the money to pay the fées of the clerlt, 
référée, and trustée, it is the duty of the clerk to file the papers and pro- 
eeed without such payment, but any money shown by the sehedules in the 
possession or under the control of the petitioner is subject to an order for 
the payment of such fées, regardless of state exemption laws. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 885; Dec. 
Dig. § 475.»] 

In Bankruptcy. In the matter of Alexander Mason, petitioner in 
bankruptcy. Order for filing of pétition by clerk. 

On submission, by agreement of the clerk and attorney for peti- 
tioner to the court, of the question as to whether the clerk should file 
a pétition in bankruptcy, when pauper's oath is made and proposed 
bankrupt is shown to hâve assets with which to pay the costs. 

F. K. Haie, Jr., for petitioner. 
Richard Jones, pro se. 

TOULMIN, District Judge. Clause 2 of section 51 of the bankrupt 
act of 1898 (Act July 1, 1898, c. 541, 30 Stat. 558 [U. S. Comp. St. 
1901, p. 3441]), provides that clerks of the court shall collect the fées 
of the clerk, référée, and trustée in each case instituted before filing 
the pétition, except the pétition of a proposed voluntary bankrupt 
which is accompanied by an affidavit stating that the petitioner is 
without, and cannot obtain, the money with which to pay such fées. 

In Re Hines (D. C.) 117 Fed. 790, it is said : 

"A fair construction of the above language indieates that it was the inten- 
tion to allow voluntary bankrupts to file their pétition without the payment in 
advance of the fées therefor only in case they did not liave, and could not 

•For other cases see same toplc & | numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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obtain, tlie money with whieli to pay such fées. In other words, If the bank- 
rupt was absolutely witbout nioney or^ effects of any klnd, but was able to 
borrow from his friends naoïiey with whieh to pay the court costs, he could 
Mot properly make the affldavit reiiuired lu this case, and it would be his 
duty to pay the fées." 

The court further said that : 

"Exemptions allowed by the statute were not intended to cover exonéra- 
tions from. the payment of the fées i)rovlded for the court offlcers by that 
act." 

See, also, In re Collier (D. C.) 93 Fed. 191, 193.. 

I concur in the views of the courts expressed in the foregoing 
quotations from the cases, cited, except that in Re Hines, supra, where 
the court in effect déclares that, if the bankrupt was able to borrow 
from his friends money with which to pay the court ..costs, he could 
not properly make the affidavit required, and it would be his duty to 
pay the fées. I think the rule announced by Judge McCormick in 
Sellers v. Bell, 94 Fed. 801, 3G C. C. A. 503, which in substance is 
that a proposed voluntary bankrupt, who has not money enough to 
pay the filing fées, is not required to solicit loans from his friends for 
that purpose, is more reasonable and just. He says that such a re- 
quirement "would inflict a humiliation on any citizen to require that 
he solicit or accept alms of his kindred or friends." Moreover, it 
would raise an issue not contemplated by the bankrupt act, and which 
would be embarrassing and diffictilt tp détermine. I do not think that 
the case of Sellers v, Bell, supra, can justly be considered as in con- 
flict with the views expressed by the courts in the opinions from which 
I hâve qupted. That case arose on the opposition of creditors to the 
granting tb said Bell of a discharge from his debts, etc., and assigned 
many grounds for same. Among others, that said Bell swore falsely 
when he made the pauper's oath swearing that he did not hâve, and 
could not obtain, the money to pay the costs and fées. The ground 
alleged is not one provided for by the bankrupt act for defeating a 
discharge. The only comment of thë- court on this alleged ground is 
that "it (the bankruptcy act) does not require that he (the bankrupt) 
should apply to his kindred or friends to furnish him the money at the 
péril of being * * * convicted of making a false oath should he 
tender the statutory affidavit, and having his prayer for a discharge 
refused on that ground," which implied that the particular ground as- 
signed was not one provided by the bankrupt act for refusing a dis- 
charge. The bankrupt had in his schedule réported personal wearing 
apparel $100, which he claimed as exempt from levy and sale under 
exécution, etc., under the ■ Alabama Code. While there was no claim 
in the case that^ this exempt property should be sold for the payment 
of the fées of the clerk, référée, and trustée, and no question pre- 
sented in référence to the same, and hence was not an issue in, the case, 
the judge incidentally suggests that: 

"The whole purview of the act is opposed to the thought that the fées of 
the clerk, référée, and trustée are màde, or in any eveiit are to become, a 
charge on the persoual earnings of the banlîrupt accruing after he is adjudged 
to be a bankrupt, or a cliarge on the ejcempt property." 
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But, if this statement were considered as a materîal part of the dé- 
cision in the case, then it must be considered in view of tlie facts in the 
case. There was no efïort to charge future "personal earnings" of 
che banl<rupt, or to charge any money with the payment of the fées, 
ihe efîfort was to prevent the discharge of the bankrupt because he 
had made an affidavit that he had no money with which to pay the fées 
wuen his schedule showed he had personal wearing apparel worth 
$100, and which was specifically exempt from the payment of debts 
contracted by the law of Alabama. 

The fées provided by the law to be paid the clerk, référée, and trus- 
tée are not debts contracted, but (as said by the court in Re Bean, 100 
Fed. 262) "are presumably for services for thebenefit of the bankrupt 
and do not dépend upon property ijot exempt, but upon absolute in- 
ability." It bas been said that a refusai to file a voluntary pétition in 
bankruptcy until the fées are paid is no more defensible than would 
be a refusai to discharge a bankrupt for the same reason. 

In Sellers v. Bell, supra, the judge said: 

"Upon the proîsentation of hls pétition and schedules, accompaniecl by the 
affidavit in the tei-ms of the statnte, the clerlc has no option as to flling tho 
pétition and talîing the action thereon prescribed by the law." 

In this I fully conçut. Money belonging to the petitioner, either in 
his hands or otherwise held subject to his order, is, in my opinion, 
subject to an order for the payment of the statutory fées provided 
for in the bankruptcy act. From the schedule ofifered with the péti- 
tion it appears that the petitioner has $32. This fact is at variance 
with his affidavit. 

His pétition should be filed ; and an order would be proper requir- 
ing the money, shown to belong to the petitioner, to be paid into court, 
from which the fées and costs may be paid. Any surplus remaining of 
course belongs to the petitioner. 



In re N0II'1X)N. 

(District Court, E. D. l'ennsylvania. Oetober 5, 1910.) 

No. 3,C79. 

Bankruptcy (§ 318*) — Pkovable Claims — Conditional Sale of Pkoperty — 
Election of Remédies. 

IJnder the law of Pennsylvania, a contraet, ealled a lease, under which 
a machine was delivered to the lessee, who gave his notes for install- 
ments of so-called rent, with the privilège, on fuU jiaynient, of buying 
the machine for a nominal sum, and which ]irovidert tliat until such pur- 
chase it should reniaiu the property of the lessor, who on default might 
retake possession, was in elïeot a contraet of conditional sale, and on 
default of the purchaser the seller conld, at his élection, afflrm the sale 
and enforce the notes or retake the property, but eould not do both ; 
and where, on the bankruptcy of the purchaser, the seller retook irosscs- 
sion of the machine, he cannot prove the notes as a claim agalnst the 
estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 481, 482 ; 
Dec. Dig. g 318.*] 

•For otber cases see same topic & § numbee in Dec. & Am. Digs. 1007 to date, & Rep'r Indexes 



902 181 FEDERAL REPORTER. 

In the matter of James E. Norton, bankrupt. On review o£ order 
of référée disallowing claim. Affirmed. 

J. Bennett Nolan, for trustée. 

Wellington M. Bertolet, for bankrupt and creditors. 

Ellwood H. Deysher, for claimant. 

J. B. McPHERSON, District Judge. The facts of this controversy 
are as f ollows : 

In February, 1908, the Harris Automatic Press Company entered 
into the f oUowing agreement with the bankrupt : 

"That the sald party of the flrst part has agreed to let to hlre and does 
hereby let to hire to the said party of the second part for the term of tvventy 
<20) months, commencing with the date of thèse présents, the foUowing de- 
scribed property, to wlt: 

"One 18 two-color Harris Press, etc., for the rental of the sum of thlrty- 
five hundred dollars ($3,500), which said rental shall be paid by said party 
of the second part to sald party of the fîrst part as follows: 

"Five hundred dollars (fSOO) upon the exécution of this lease, and the 
further rental of one hundred and fifty dollars ($150) p^r month, payable 
on the seventh day of each and every month for the period of the succeeding 
twenty (20) months, said rental bearlng interest at the rate of six per cent. 
(6%) per annum. 

"The said James B. Norton understands and agrées that he does not ac- 
qulre any property rights in said press whatsoever, but merely accepts the 
same as bailee, and that he will not allow said property to be removed from 
the promises now occupled by him, No. 30 North 6th St., In said city of 
Reading; that he wlU not underlet nor asslgn this lease, nor allow the said 
property out of his possession without the written consent of the said Harris 
Automatic Press Com(pany, and should he do so, or make any default in the 
payments of the rental in the time herein specifled and as the same shall 
fall due, the sald Harris Automatic Press (3onipany or any person authorlzed 
by it Is then privlleged to enter any premises where it has reason to believe 
tjie sald property is located and to remove the same without any force, hin- 
drance, or molestatlon by, throngh, or from the said James E. Norton in any 
mauner whatsoever, he, the sald James E, Norton, waiving ail actions for 
assault, trespass, or other suits in law or equity, and thereupon to enjoy the 
sald property as though this agreement of hire had never been made or 
entered Into. 

"And the said James E. Norton certifies that the said press is In good 
condition and is good and serviceable and in ail respects as represented 
by the said Harris Automatic Press Company, and agrées that he, the said 
James K. Nortont, will at his own expense keep said property insured against 
loss or damage by flre In a Company or companies and for amounts satis- 
factory to the sald Harris Automatic Press Company, and mark the loss, 
if any, payable to and deiwslt the policles of said Insurance with said Harris 
Automatic Press Company, and upon the terminatlon of this lease, by forfei- 
ture or otherwise, will deliver the said property to the said Harris Auto- 
matic Press Company in as good condition as it now is, ordinary wear ex- 
cepted. 

"And the said James E. Norton further agrées to give to the said Harris 
Automatic Press Cîompany as évidence of the indebtedness for said rental, 
twenty (20) notes, each in the sum of one hundred and flfty dollars ($150), 
bearlng even date herewith and payable one in each succeeding month 
hereafter for the term of this lease, said notes bearing interest at the rate 
of six per cent, per annum. 

"ïhe said Harris Automatic Press Company agrées that if the said James 
E. Norton, his heirs, admiulstrators, or assigns, shall well and truly keep 
the covenants herein made and shall make no default in the payment of any 
of the said Installments of hire or rent as the same shall fall due, and this 
agreement shall not be sooner determined by mutual consent or otherwise, it 
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will exécute and dellver to the said. James E. Norton, his heirs, adminls- 
trators, or assigns, in considération of the further sum ot ten dollars ($10), 
a bill of sale for said property, and the said Harris Automatic Press Com- 
pany also agrées that for a period of one year from the date of the exécu- 
tion of this lease it will repair ail breakage due to imperfections of work- 
manship or material, provided ail broken parts which are required to be 
replaced are retumed to them, carriage charges prepaid. 

"It is distinctly understood tbat any indulgence to the said James E. Nor- 
ton in meeting said installments of rent as they fall due shall net operate 
as a forfeiture or abatement to any extent to collect the rent due, and, If 
not paid when demanded, to enter and take possession of said property as 
herein stipulated." 

The bankrupt paid the $500 and gave the notes. The lease — for 
présent purposes I shall call it a lease — expired on October 8, 1909, 
and at that time seven of the notes had been paid. On December 27th, 
$50 more was paid on account of the eighth note, thus making a total 
payment of $1,600. Norton was adjudged bankrupt on February 11, 
1910, and on that day, therefore, he owed the claimant $1,900, with 
interest. For this sum a proof of debt was filed on February 15th, 
in which the considération is stated as follows : 

"Rental of printing press leased by said claimant to said bankmpt at said 
bankrupt's spécial instance and request; and that said debt is evidenced 
by a certain copy of lease and notes hereto attached," etc. 

Not content, however, with making this demand in distinct affirma- 
tion of the lease, the claimant on April Ist took possession of the press, 
and has thus regained its property, and has also received $1,600 of 
what may be formally called rent, but in substance is the purchase 
price. Upon objection to the claim the référée (Samuel E. Bertolet) 
disallowed it, and the correctness of his action is now presented for 
review. 

In the light of several comparatively récent décisions by the Su- 
prême Court of Pennsylvania, the question is scarcely open for discus- 
sion. Campbell v. Hickok, 140 Pa. 290, 21 Atl. 362, presented almost 
an identical situation, and the court held that suit could not be main- 
tained on the unpaid notes after the lessor had retaken the property. 
The following paragraph from the opinion states the reason for this 
conclusion : 

"The rights of the parties were fixed by the agreement, which was the law 
to them. The company had thèse two remédies for the enforcement of their 
rights: One, in atfirmance of the contraet by suit upon the notes as they 
matured; the other. In rescission of it by repossessing themselves of the 
property, in which case the company were to hâve and enjoy the said Per- 
sonal property aa though the contraet 'had neyer been made.' The notes 
were not given in satisfaction of the agreement, or of the hire of the proper- 
ty. This seems to be coneeded by both parties. The agreement and the notes 
were part and parcel of one transaction. If the agreement 'had never been 
made,' the notes would not hâve been given ; and when the agreement is 
reseinded, with like effeet as if it 'had never been made,' the notes fall with 
it for want of considération." 

To the same effeet is Scott v. Hough, 151 Pa. 630, 25 Atl. 123, and 
Seanor v. McLaughlin, 165 Pa. 150, 30 Atl. 717, 32 L. R. A. 467. 

The claimant admits the fatal effeet of thèse décisions unless they 
can be distinguished, and a distinction is attempted upon the ground 
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that the présent agreement contains the following provision which does 
not appear in the other cases : 

"It is distiuctly imderstood that any indulgence to the sald James E. Nor- 
ton in meeting said iustiillments of rent as they fall due shall not operiite 
as a fort'eitiire or abatement to any extent to collect the retit . due, and, If 
not pald when demanded, to enter and take possession of said property as 
hereiu stipulated," 

But I am unable to see how the claimant can draw from a proper 
construction of this language the double right to collect the unpaid 
notes and in addition to retake possession of the property. As I inter- 
pret the provision, it simply means that, if the lessor shall extend the 
time for paying any installment of rent, such indulgence shall not in 
any respect interfère with the remédies under other provisions of the 
contract. Thèse remédies are specified, namely : 

"To collect the rent wheu due, and, if not paid when demanded, to enter 
and take possession of said property as herein stipulated." 

But nothing in the clause, as I understand it, confers upon the lessor 
the right to exercise both remédies. On the contfary, collection in 
money is first spoken of, and then, but in default of payment, the re- 
taking of possession. It is declared that both remédies shall continue 
to exist in spite of the lessor's leniency in exacting payment; and the 
resuit merely is that the lessor may still sélect whichever remedy is 
preferred. In my opinion, the natural meaning of the words goes no 
f urther, Only the clearest language cpuld avail to clothe a lessor 
under such an. agreement with the right to retake the property after 
having received a large part of' the so-called rent, and also with the 
right to collect in cash the remainder of the debt. 

The order of the référée is afiîrmed. 



In re MEYKR, 
(District Court, D. Oregon. October 3, 1910.) 

1. Bankeuptcy (§ 3'72*)— Keopekikg Estâtes. 

A pétition to reopen a bankrupt's esta te, under Bankr. A et Tuly 1, 
1898, c, 541, § 2a (8), .30 Stat. 540 (U, S. Conip. St, 1901, p, 3421), on the 
ground that it was elosed before fuUy adniinistered, can only be filed by 
oue who has an Interest and will be benefited therei)y. 

[FA. Note. — For other cases, see Bankruptcy, Dec. Dig. § 372.*] 

2. Bankeuptcy (§ 328*) — Pnoor of Claims— Limitation. 

The court has no power, under Bankr. Act .luly 1, 1898, c. 541, § 57n, 
30 Stat, 501 (U. S, Comp, St. 1901, p. 3444), to p<;nnit the proof of daims 
after the expiration of a year from the ad.1udieation, even though the 
créditer was misled, and no proof made, because of the fraudulent cou- 
cealment of assets by the baukrupt, who scheduled no assets, 

[Ed, Note.- — ^li'or other cases, see Bankruptcy, Dec. Dig. § 328.*] 

In the matter of M. Meyer, bankrupt. On motion by Clara Kauf- 
man to reopen estate. Motion denied. 

Lester W. Humphries and Downs & Behrman, for petitioner. 
Beck & Hoecker, for bankrupt, 

*For other cases see same topic & § nxjmeke in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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BEAN, District Judge. On Septeniber 24, 1907, M. Meyer was on 
his ovvn pétition duly adjudged a bankrupt. In the schedule accom- 
panying his pétition the bankrupt stated that he had no as sets and was 
indebted to sundry persons, inchiding the petitioner, which debts were 
duly scheduled. None of the creditors appeared at the creditors' meet- 
ing called by the référée, although notified thereof, nor did tliey at 
any time file proof of their debts. The estate was closed by the réf- 
érée without the appointment of a trustée, and the bankrupt dis- 
charged, in April, 1908, by order of this court. In August, 1910, 
Clara Kaufman, who holds a judgment against the bankrupt recovered 
more than four months prior to the adjudication, and who was one 
of the creditors mentioned in the schedule of the bankrupt, but who 
has not made proof of her debt, filed a pétition for an order reopening 
the estate, on the ground that it had not been fully administered, be- 
cause the bankrupt falsely and fraudulently concealed from his sched- 
ule of property certain real estate owned by him and upon which her 
judgment is a lien. The bankrupt demurs to this pétition, on the 
ground that the petitioner, not having proved her claim within the 
time r^quired by the bankrupt law, has no standing to ask a reopen- 
ing of the case. 

By subdivision 8 of section 2 of the bankrupt law (Act July 1, 1898, 
c. 541, 30 Stat. 546 [U. S. Comp. St. 1901, p. 3421]) the District Court 
is given jurisdiction to reopen estâtes in bankruptcy whenever "it ap- 
pears that they were closed before being fully administered" ; but the 
application or pétition to do so must be made by some party interested 
in the estate and who would be benefited by such reopening. In re 
Chandler, 138 Fed. 637, 71 C. C. A. 87. The petitioner does not oc- 
cupy such an attitude. No créditer is entitled to participate in the dis- 
tribution of a bankrupt estate, unless his claim or debt has been proved 
in the manner and within the time required by law. Loveland on 
Bankruptcy, § 130. The petitioner has not proved her claim, nor do 
I think she may now do so. Section 57n of the bankrupt act, so far 
as applicable hère provides "that no claim shall be proved against a 
bankrupt estate subséquent to one year after adjudication." This pro- 
vision has been repeatedly construed by the courts, and they are prac- 
tically agreed that it is more than a limitation, but is prohibitory, and 
that the courts bave no power or discrétion to extend the time therein 
specified, or permit the proof of claims after the expiration of the 
year, even if the claimant has been misled by the fraudulent conceal- 
ment of assets of the bankrupt. Loveland on Bankruptcy, § 132 ; In 
re Paine, 127 Fed. 246 ; In re Ingalls Bros., 137 Fed. 517. 70 C. C. A. 
101 ; In re Shaffer, 104 Fed. 982 ; In re Muskoka Lumbr. Co., 127 
Fed. 886 ; In re Peck, 168 Fed. 48, 93 C. C. A. 470. 

The only case to which my attention has been called out of line 
with this construction is the décision of Judge L,owell in Re Towne, 
122 Fed. 313, in which he held that a bankrupt is estopped from mak- 
ing an objection to the proof of a claim after the time specified in the 
law, when he intentionally and in bad faith failed to schedule his prop- 
erties and thus misled his creditors. This case has not been followed 
by subséquent décisions, and, as suggested by Mr. Remington in his 
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work on Bankruptcy, "seéms to overlook the fact that section o7n op- 
érâtes as an absolute termination of the court's power to act, and is 
not dépendent on objection being fîled by any one. The court itself 
should refuse to act in such cases, without waiting for any one to file 
objections." As stated by Evans, J., in Re Paine, supra: 

"It may well be that Congress could wlth wisdom hâve put Into the clause 
an exœption coverhig cases where there had been a fraudulent concealment 
of assets ; but that was a matter exclusively for Congress to détermine, and 
not for the courts to reuiedy. Thls court at least assumes no power to Inter- 
iwlate an exception, and thus put Into the statute what Congress deellned to 
embrace thereiu. The language of the clause is plain and unequivocal. There 
is no ambiguity about it. and it admits of no construction. The décisions are 
equally clear to the effect that no proof of debt can be made after the expi- 
ration of one year after the adjudication, except in those Instances where the 
perlod Is extended by the act to not exceedlng one year and six months." 

As the petitioner has not proved her claim, and never can do so, the 
reopening of the case, as far as she is concerned, would therefore be 
an idle and vain thing, because ail the trustée could do, if the case is 
reopened and one appointed, would be to receive the real property 
alleged to hâve beeti omitted from the schedule, subject to the peti- 
tioner's lien, and turn it back to the bankrupt in the same condition. 
There could be no sale or disposition of the property by the trustée, 
and no distribution to be made, as no debts hâve been or can be 
proved. 

The demurrer is sustained, and pétition dismissed. 



UNITED STATES v. ECCT.ES et al. 

(Circuit Court, D. Oregon. September 19, 1910.) 

No. 3,600. 

1. Indictment and Infobmation (§ 87*) — Averment as to Time of Oftensb— 

CONSPIBACT TO DEFBAUD UNITED StATES. 

An indictment under Rev. St. § 5440 (U. S. Comp. St. 1901, p. 367G), 
for conspiracy to defraud the United States, is not insufficient because it 
charges that the conspiracy was formed on a date more than three years 
prior to the time It was fouhd, and sets out overt acts at différent times 
thereaf ter up to and withln the three years, where it Is also charged that 
the conspiracy was in continuons opération and continuously in process 
of exécution at ail times down to that of the last overt act specifled. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 244-255; Dec. Dlg. § 87.* 

Commencement of perlod of limitations against prosecutions for con- 
tinuing offenses, see note to Ware v. United States, 84 C. C. A. 519,] 

2. Indictment and Information (§ 125*) — ^Fédéral Statute— Duplicity. 

The crime of conspiracy to defraud the United States, withln Rev. 
St. § 5440 (U. S. Comp. St 1901, p. 3676), is not necessarily complète 
when the first overt act Is committed ; but, where it contemplâtes a 
séries of acts, it is a continuing offense as to ail consplrators who hâve 
not wlthdrawn therefrom as long as any act or acts are committed by 
one or more of them In furtherance of the object thereof; and such 
acts are not separate and distinct offenses, but a part of the substantive 

•For other case» see same topic & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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offense, and may be cliarged in tlie same eonnt of an Indictment with- 
out rendering it bad for dupliclty. 

[Ed. Note. — For otlier cases, see Indictment and Information, Cent. 
Dig. §§ 334-400; Dec. Dig. § 125.*] 

Prosecution by the United States against David Eccles and others. 
On demiirrer to indictment. Demurrer overruled. 

John McCourt, U. S. Atty. 

Snow & McCamant and John L,. Rand, for défendants. 

BEAN, District Judge. The défendants were indicted for the crime 
of conspiracy to defraud the United States out of its pubhc lands, in 
violation of section 5440 of the Revised Statutes (U. S. Comp. St. p. 
3676). The indictment contains two counts. The first charges a con- 
spiracy entered into on October 1, 1899, and continuing down to the 
Ist day of October, 1909, and spécifies divers and sundry overt acts 
charged to hâve been committed in pursuance thereof. The second 
count charges a conspiracy entered into on the llth day of March, 
1907, and continuing down to the Ist day of October, 1909, and sun- 
dry overt acts committed in pursuance thereof. The défendants hâve 
demurred on the ground that the first count charges more than one 
conspiracy, and that both the first and second counts are dupHcitous. 

The true test of the sufficiency of an indictment is not whether it 
might hâve been more accurately or concisely drawn, but vifhether "it 
contains every élément of the offense intended to be charged and sub- 
stantially apprises the défendant of what he must be prepared to meet 
on the trial, and in case any other proceedings are taken against him 
for a similar offense, whether the record shows with accuracy to what 
extent he may plead a former acquittai or conviction." Peters v. U. 
S., 94 Fed. 131, 36 C. C. A. 109. And "no indictment found and pre- 
sented by a grand jury in any District or Circuit or other court of the 
United States shall be deemed insufficient, nor shall the trial, judg- 
ment or other proceeding thereunder be affected by reason of any de- 
fect or imperfection in matter of form only which shall not tend to 
the préjudice of the défendant." Section 1025, Rev. St. (U. S. Comp. 
St. p. 720). 

Within thèse rules, the indictment in question is sufficient, and the 
demurrer should be overruled. It certainly apprises the défendants 
of what they must be prepared to meet on the trial, and a record of 
the judgment thereon would show with accuracy to what extent they 
could plead a former acquittai or conviction. Indeed, if the indict- 
ment is objectionable at ail, it is because there is set out therein evi- 
dential matter, which might hâve been given on the trial without al- 
leging it. The grand jury could legally hâve charged a conspiracy 
formed at some date within three years prior to the finding of the 
indictment, with subséquent overt acts, and proof that the conspiracy 
was formed and overt acts committed thereunder prior to that time, 
and that it continued down to and including the dates stated in the 
indictment, and the commission of the alleged overt acts, and the con- 
scious participation of the défendants therein would hâve been com- 
pétent évidence for the considération of the jury in determining the 

•For other cases «ee same topic & § ndmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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issues presented by tlie indictment. Jones v. U. S., 162 Fed. 417, 89 
C. C. A. 303 ; Ware v. U. S., 154 Fed. 577, 84 C. C. A. 503, 12 L. R. 
A. (N. S.) 1053. The grand jury, however, saw proper to allège the 
date of the formation of the original conspiracy, the overt acts com- 
mitted thereunder, and its existence and overt acts within three years, 
thus particularly advising the défendants of what the government ex- 
pects to prove on the trial, and certainly they are not injured thereby. 
The first count, in my judgment, charges but one conspiracy or unlaw- 
ful agreement. That is alleged to hâve been entered into on or about 
October 1, 1899, by the défendants and one Hyde. It is charged that 
such conspiracy "was in continuons opération and continuously in pro- 
cess of exécution by the défendants at ail dates and times on and be- 
tween the Ist day of October, 1899, and the Ist day of October, 1909," 
and divers and sundry overt acts are alleged to bave been committed 
in pursuance thereof. Hyde was a party to the original conspiracy 
and the alleged overt acts prior to the one charged to hâve been com- 
mitted December 8. 1906. Thereafter the original unlawful agree- 
ment ànd combination, it is alleged, was continued and carried on by 
the défendants, without Hyde, and sundry overt acts donc by one or 
more of them in pursuance thereof. The averment that on October 
11, 1907, the défendants "did knowingly, willfully, and unlawfully 
plot, conspire, combine, and confederate together with, between, and 
amongst themselves to defraud the United States of America out of 
the possession, use of, and title to various large tracts of public lands," 
etc., is simply a charge that the original conspiracy was then in exis- 
tence and in process of consummation, and that the défendants were 
still consciously participating tlierein. 

The contention that each overt act constitutes a separate crime, and 
should be so charged in the indictment, is not in accordance with the 
authorities as I read them, although there is ambiguity in some of the 
opinions. It is the conspiracy, and not the overt acts done in pursu- 
ance thereof, which is denounced bv section 5440. U. S. v. Britton, 
108 U. S, 199, 2 Sup. Ct. 531, 27 L.'Ed. 698. It is true the conspiracy 
is not effective until an overt act is committed by one or more of the 
conspirators, and therefore no prosecution can be had until that time, 
and then only against those consciously participating at the time in 
the efïectuation of the unlawful purpose. This, however, was merely 
intended to afiford a locus pœnitentiœ, so that, before any act is done, 
either one or ail of the conspirators may abandon their design. Nor 
is the crime necessarily complète when the first overt act is committed. 
If, as is hère alleged, the unlawful combination or agreement contem- 
plâtes a séries of acts for its accomnlishment, requiring a considérable 
period of time for their performance, the conspiracy is a continuing 
offense as to conspirators who hâve not withdrawn therefrom, as long 
as any act or acts are committed by one or more of them: in further- 
ance of the object thereof, and such acts are not separate and distinct 
offenses, but merely a part of the substantive offense. Jones v. U. S., 
supra; Ware v. U. S., supra; Arnold v. Weil (D. C.) 157 Fed. 429. 
Therefore more than one overt act may be charged in the same count 
of an indictment without making it duplicitous. 
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In re RREON LUMRIOR CO. 

(District Court, M. D. Penusylvania. October 13, 1910.) 

No. 1,423, in Banltruptcy. 

1. Brokers (§ .53*) — Sale of IjAnd— Commissions— Peociikikg Cause of Saie. 

Wlietlier a brolser bas been the procuring cause of the sale of land dé- 
pends largely on tlie continuity of the transaction. 

[Ed. Note. — For otber cases, see Brokers, Cent. Dlg. § 74; Dec. Dig. 
§ 53.*] 

2. Evidence (§ 213*) — Admissions— Effort to Seule— Epfect. 

An effort to settle a claim, whlle ordinarily not to be taken as an ad- 
mission of liability, may be so regarded wlien it is necessarily to be îm- 
plied froin it. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 745-751 ; Dec. 
Dig. § 213.*] 

3. Brokers (§ 5G*) — Sale of Land— Commissions. 

Bankrupt agreed to pay claimant .|10,0i>0 commissions for a sale of 
certain tiniber laud to a speeitied purcliaser for .$200,000. Claimant made 
varions efforts to cffpctuate the sale, but was nnsuccessful, and thereafter 
the price was modified, and witli independent assistance a sale was made 
to the purchaser named for $130,500. Ii(Ad. that the broker, haviug beeu 
regarded by bis principal as instrumental in the consunimation of the 
sale, was entitled to compensation for tlie reasonable value of his services. 

[ÎM. Note. — For other cases, see Brokers, Cent. Dig. §§ 85-89 ; Dec. 
Dig. § 56.*) 

In the matter of the bankruptcy proceedings against the Breon Lum- 
ber Company. On exception.s to the report of a référée, rejecting a 
claim of the Tomb Lumber Company. Exceptions sustained in part. 

S. T. McCormiclc, Jr., for exceptions. 

W. R. Deemer and M. C. Rhône, for trustée. 

ARCHBAl^D, District Judge. This is a claim for commissions on 
the sale of real estate. The Breon Lumber Company, the bankrupt, 
was the owner of a tract of 5,000 acres in Somerset county, Pa., and 
in June, 1906, George B. Breon, the treasurer, approached H. C. 
Tomb, of the Tomb Lumber Company, to see if his company could 
effect a sale of it. The title was in A. W. Buck, as trustée for certain 
banks which had made loans to the Breon Lumber Company, but sub- 
ject to this the property was recognized as belonging to that company. 
The price put on it was $200,000 ; that is to say, ^5,000 acres at $10 
an acre. And it was agreed that, if a sale was made, the Tomb Lum- 
ber Company was to get $10,000. The agreement was subsequently 
put in writing by the f ollowing letter : 

"WlUiainsport, Ta., June 25, 1906. 
"Tomb Lumber Company, Philadelphia, Pa. 

"Gentlemen: Conllrming the conversation with you when in Philadelphia, 
If I sell my Somerset timber lands to the Central Lumber Company, I vvlll 
pay you $10,000.00 commissions for the sale of the same. 

"Yours Truly, Breon Lumber Company, 

"By George B. Breon, Treasurer." 

Later on, in pursuance of this agreement, Mr. Breon was introduced 
to Mr. A. P. Woodman, président of the Central Lumber Company, 

*For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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who went ont to Somerset county with W. A. Tomb and C. L,. Peasiee, 
representing the Breon Ltimber Company, to look over the property. 
No sale, however, was effected as the resuit of this visit, and for the 
time being the negotiations ended. A few months afterwards Mr. 
Peasiee, on behalf of the Breon Lumber Company, went to Philadel- 
phia, and new negotiations were opened, Mr. Peasiee at that time en- 
deavoring to sell the property on a stumpage basis. But this also was 
ineffectuai. Later in the fall, Mr. Peasiee again took the matter up 
with the Central Lumber Company, through Mr. Woodman and J. 
Hector McNeal, an attorney at Philadelphia, and, after somewhat pro- 
tracted efforts, the property was sold to the Cambria & Somerset Lum- 
ber Company, a Pennsylvania corporation formed for the purpose, the 
whole stock of which was owned by the Central Lumber Company, 
there being a doubt as to the right of the latter to hold real estate in 
Pennsylvania on account of being a foreign corporation. The price 
obtained for the property was $130,500, of which $15,000 was paid in 
stock of the Central Lumber Company, and the balance in monthly 
notes, extended over five years. While the sale so consummated was 
not directly brought about by the Tomb Lumber Company, it was rec- 
ognized by the Breon Lumber Company that that company was in- 
strumental in selling the land, and that something was due on account 
of it. And, demand having been made for the $10,000 which was to 
be paid, a compromise was offered by which the Breon Lumber Com- 
pany agreed to give a note for $500 and a deed for three houses in 
Philadelphia. But this was refused, it being found by the Tomb Lum- 
ber Company that the houses were incumbered to within $1,500 of 
their value, which reduced the oflfer to about $8,000. 

Except for the acknowledgment by Mr. Breon that the Tomb Lum- 
ber Company was instrumental in the sale of the property, and the im- 
plication that it was entitled to something by reason of the offer of 
settlement, there would be nothing whatever on which to base a claim. 
So far as appears outside of this, the sale was brought about, not by 
the Tomb Lumber Company, but by Mr. Peasiee, with the aid of Mr. 
McNeal, who successfully concluded it. The original effort of Mr. 
Tomb fell through, as did that of Mr. Peasiee, for a sale on a stump- 
age basis. And with negotiations twice broken off in this way, and 
twice independently resumed, there would seem to be no place for a 
claim by the Tomb Lumber Company that they had effected it. But 
the question after ail dépends on the continuity of the transaction. 19 
Cyc. 251. And this is often better appreciated by the parties than can 
be made to appear to others. When, therefore, it is testified by Mr. 
Breon that the Tomb Lumber Company was always understood as 
having been instrumental in selling the property, it is persuasive of 
that fact, notwithstanding what has been already alluded to. And this 
is confirmed by the effort made to settle, which, while ordinarily not 
to be taken as an admission of liability, may be so, when that, as hère, 
is necessarily to be implied from it. 16 Cyc. 918. The sale, as event- 
ually made, was to the party with whom Mr. Breon was put in touch, 
and, although the price was modiiied, and independent assistance had 
to be brought in to help, it can hardly be doubted, taking ail the evi- 
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dence togetHer, that the sale resulted in the end from that which the 
Tomb Lumber Company directly contributed. 

The claimant is therefore entitled to something, and the only ques- 
tion is how much, as to which it is clear that it is net entitled to $10,- 
000. Se far as appears, Mr. Breon was not authorized to bind his 
Company for any such amount, and while it could not accept the ben- 
efit of the arrangement made in its behalf, and repudiate the obliga- 
tion, it cannot, under the évidence, be said that it did so. The sale 
as made was made with Mr. Buck, and except as the debts of the com- 
pany were paid, a matter beyond its control, there is nothing to show 
that it got anything out of it. Nor do counsel insist on the full $10,- 
000. This is 5 per cent, on $200,000, the amount which it was hoped 
would be realized, and that is evidently the way it was arrived at. 
And, if the sale had been effected by the Tomb Lumber Company un- 
aided, a like percentage of the price obtained would hâve been nat- 
urally expected. But, as already shown, the sale was not brought 
about by the Tomb Lumber Company alone. It produced a party who 
ultimately became the purchaser, but it required the efforts of others 
to conclude the bargain. And, to entitle a broker to commissions on 
a sale, he must hâve been actively instrumental in its consummation. 
19 Cyc. 251. Five per cent, on $130,000 would be $6,525. But that 
mUst be scaled down to allow for what was done by others. A com- 
mission of $5,000 under the circumstances would seem to be ail that 
was earned, and this therefore is the amount which will be allowed. 

The exceptions are sustained, and the claim is reinstated, but is re- 
duced to $5,000, at which amount it is directed to be allowed to par- 
ticipate in the distribution. 



In re MBADOWS, WILLIAÎfS & CO. 

'(District Court W. D. New York. September 27, 1010.) 

No. 3.040. 

BANKKWPTCY (5 Zil*) STJITS BT TKUSTEE— DtJTT TO COMPEOMISB. 

It is tlie diity of a trustée In baiikruptcy under Bankr. Art. JuTy 1, 
1808, c. 541, § 47a (2), 30 Stat. 557 (U. S. Conip. St. 1!X)1, p. 34;JS), which 
requires him to eollect and reduce to mouey the property of the estate 
under direction of the court, to brlng suits for that pnrpose when there 
is protiable cause to believe that a right of action exista; and section 
5i'>a, providing that "creditors shall pass upon niatters submitted to 
them at meetings by a majority vote in numbcr and amount of claiins," 
does not vest such majority at a spécial meeting with authorlty to di- 
rect the trustée to compromise and discontinue a pendiug suit. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. { ZM.*] 

In the matter of Meadows, Williams & Co., bankrupts. On applica- 
tion for order directing trustée to compromise claim against Fannie B. 
How. Motion denied. 

See, also, 173 Fed. 694. 

Rogers, Locke & Babcock and Louis L. Babcock, for Fannie E. How. 
Shire & Jellinek and Edward L. Jellinek, for trustée, 
Clarence U. Carruth, for opposing creditors. 

•For other cases see same topio & i nuubek lu Dec. & Am. Dlgs. 1S07 to date, & Rep'r ladeie» 
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HAZEL, District Judge. Although the testimony on the examina- 
tion before tiie référée conceriiing' the condiict and property of the 
bankrupts is confusing and unsatisfactory, and raises a doubt in my 
mind as to whether the trustée niay finally succeed in the action broiight 
by him against Fannie B. How, I am nevertheless of the opinion that 
this court should nOt, without better reason than appears in the moving 
papers, interfère with the pending action in the state court, which is at 
issue and prepared for trial. The duties of the trustée are prescribed 
by the bankrupt act, and he must institute litigations whenever it is 
necessary for the purpose of collecting or reducing to money the as- 
sets of the bankrupt estate. By this obligation is not meant that he 
should burden the assets of the estate with cOsts and expenses arising 
eut of ail manner of questions that may be presented for litigation. 
There should be probable cause at least for believing that a right of 
action exists before the bankrupt estate is so burdened. His right to 
sue is incidental to the performance of his duties, and it is not thought 
strictly necessary for him to first obtain the consent of the creditors or 
leave of the court (Loveland on Bankruptcy [3d Ed.] p. 439), though 
perhaps the better practice is that he should do so (Collier [7th Ed.] 
540). 

In the présent case, at a spécial meeting, creditors representing 
claims amounting to $340,311.35 favored a proposed compromise of the 
actiori brought by the trustée against Mrs. .How. Creditors, in a large 
amount.did not appear, or signify their approval or disapproval, while 
the trustée and minority creditors, whose claims aggregate $53,854.36, 
objected thereto. It is now contended by the petitioner that, pursuant 
to section 56 of the bankrupt act (Act July 1, 1896, c. 541, 30 Stat. 560 
[U. S. Comp. St. 1901, p. 3442]), which' provides that "creditors shall 
pass upon matters submitted to them at meetings by majority vote in 
number and amount of claims," etc., the court should direct the trustée 
to accept the compromise offered. This section, however, cannot be 
given the effect claimed for it, as vmder section 55c the creditors could 
only take such steps at the spécial meeting as would te..J to the promo- 
tion of the best interests of the estate ; and, aside f rom this, such a con- 
struction would seem to be inconsistent with section 47 (2), specify- 
ing the duties of trustées. 

The affîdavits of counsel for the trustée, who conducted the exam- 
ination before the référée, state that in his judgment a prima facie 
cause of action exists. In view of such affîdavits and the rule herein- 
above stated, applying to actions brought by trustées in bankruptcy, I 
must deny the application of the petitioner; but as a majority of the 
creditors in number and amount favor the proposed compromise, and 
are unwilling that the bankrupt estate should bear the costs and ex- 
penses of the litigation, a bond of indemnity must be executed and 
delivered within 30 days from the entry of the order herein by the 
creditors opposing the compromise, saving the bankrupt estate from 
costs, expenses, and counsel fées of the said litigation. 

So ordered. 
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NORTHERN PAC. RY. CO. v. KING et al. 

(Circuit Court of Appeals, Ninth Circuit October 3, 1010.) 

No. 1,815. 

1. Death (§ 58*) — -Issues— BuRDEN or Proof. 

Where, in an action for wrongful deatli, issue is tal^en on tlie fact of 
death, the burdeu., of proving it is on the plaintiff. 

[Ed. Note. — For otlier cases, see Death, Cent. Dig. § iS; Bec. Dig. § 
58.*] 

2. Death (§ 75*) — Proof— Circumstantial Evidence. 

In an action for wrongful death, the fact of death may be proved by 
circumstantial évidence. 

[Ed. Note. — For other cases, see Death, Cent. Dig. § 93; Dec. Dig. § 
75.*] 

3. Evidence (§ 288*) — Pedigree— Death— Hearsat. 

The rule that under some circumstances the fact of death, as well as 
of birth, marriage, pedigree, etc., may be proved by hearsay évidence, 
Is limited to the merabers of the family; the tradition being admissible 
only when comlng from persons having such a connection with the par- 
ty to whom it relates that It is naturaland iikely, from their domestic 
habits and connections, that they spoke the truth and could not hâve 
been mistaken. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 114:7 ; Dec. 
Dig. § 288.*] 

4. Death (§ 7.ô*) — Prooe of Death— Inferences. 

Where a passenger was alleged to hâve died from injuries and the 
amputation of his leg, but it was afflrmatively shown that he survived 
such in.inries for a week or 10 days, no inference of his death could 
be properly drawn therefrom. 

[Ed. Note. — Ftor other cases, see Death, Cent Dig. g 93 ; Dec. Dig. 
§ -75.*] 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Western District of Washington. 

Action by Margaret King and others against the Northern Pacific 
Railway Company. Judgment for plaintiffs, and défendant brings er- 
ror. Reversed and remanded. 

Carroll B. Graves and C. A. Winders, for plaintifï in error. 
Cari J. Smith and Frank C. Park, for défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

ROSS, Circuit Judge. This action was brought in the court be- 
low, on behalf of the two minor children named, against the North- 
ern Pacific Railway Company, which is the plaintifï in error hère, to 
recover damages alleged to hâve been sustained by reason of the al- 
leged death of their father, H. A. King, which the complaint averred 
resulted from injuries received by him while attempting to board a 
passenger train of the plaintiflf in error at its station called Taft, in 
the State of Montana. During the progress of the trial Mrs. King 
was joined as a party plaintiflf. 

■For other cases see same tupic & i numbbk ia Dec. & Âm. Digs. 1907 to date, & Rep'r Indezen 
181 F.~58 
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The négligence charged in the complaint against the railway Com- 
pany was the alleged sudden starting of its train from the station, 
without giving H. A. King, who had purchased a passenger ticket 
from the company's agent at "Taft, sufficient time to get upon the 
train, and in permitting snow and ice to remain between the front of 
its dépôt and its tracks at that station, thereby making it dangerous 
for passengers to attempt to board the trains of the company at that 
point. 

The alleged serions injury of H. A. King in his attempt to board 
a train of the company at Taft station was not denied by the de- 
fendant Company in its answer ; but it did therein expressly deny 
his alleged death, and also put in issue each of the allégations in re- 
spect to négligence on its part, and pleaded affirmatively that the 
injuries sustained by King at the time in question were the resuit 
of his own négligence in attempting to board a moving train. 

Inasmuch as the action was founded on the alleged death of King, 
in respect to which alleged fact issue was taken by the défendant 
company, the burden of proving his death was, of course, upon the 
plaintiffs. It is quite true that the fact of one's death may be proved 
by circumstantial évidence, provided the facts and circumstances go- 
ing to show such death be sufficiently strong. We so held in the 
case of The San Rafaël, 141 Fed. 270, 72 C. C. A. 388, and the Su- 
prême Court so held in the case of Fidelity Mutual Life Association 
V. Mettler, 185 U. S. 308, 23 Sup. Ct. 662, 46 L. Ed. 922. 

It is also true that under some circumstances the fact of death, as 
well as of birth, marriage, pedigree, and the like, may be proved by 
hearsay évidence. "From necessity, in cases of pedigree," said the 
Suprême Court in the case of Stein v. Bowman, 13 Pet. 207, 219, 
10 h. Ed. 129, "hearsay évidence is admissible. But this rule is lim- 
ited to the rriembers of the family, who may be supposed to hâve 
known the relationship which existed in its différent branches. The 
déclarations of thèse individuals, they being dead, may be given in 
évidence to prove pedigree; and so is réputation, which is the hear- 
say of those who may be supposed to hâve known the fact, handed 
down from one to another, évidence. As évidence of this descrip- 
tion must vai-y by the circumstances of each case, it is difScult, if 
not impracticable, to deduce from the books any précise and definite 
rule on the subject. 'It is not every statement or tradition in the 
family that can be admitted in évidence.' The tradition must be from 
persons having such a connection with the party to whom it relates 
that it is natu,ral and likely, from their domes'tic habits and connec- 
tions, that they are speaking the truth, and that they could not be 
mistaken." 

It has been held by many courts that the death of an individual, 
though disconnected with any question of pedigree, and for what- 
ever purpose sought to be established, may be proved by hearsay, 
subject to the same restrictions that are applicable to cases where 
matters of pedigree are involved; but no case has been cited, and 
we know of none, which holds that under circumstances like those 
hère presented, it is compétent to prove the basic and controverted 
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fact by hearsay testimony, pure and simple. Hère the accident re- 
sulting in the injury of H. A. King had but recently occurred, and 
whether or not it resulted in his death was susceptible of easy proof. 
The record shows that the accident resulted in the amputation of 
one of his legs, that he received other injuries about his body, and 
that he was taken from Taft station to a hospital at Wallace, Idaho, 
by the witness Austin, who was questioned and answered on the 
trial, among other things, as follows: 

"Q. Àfter Mr. King was injured, you weiit down there and seen them take 
Mm out, did you? A. Those whistles brought me out, and they were picking 
up a man to bring bim back where the cars was, to the station. I met a 
friend, Mr. Lelsure, and says: 'What is the matter?' He says — Mr. Graves: 
Never mind about that A. I came up there to inquire; and they sald my 
friend was hurt, Mr. King. While thèse people carried him up to the hospital 
I goes along behind the station, kind of ahead of them, and followed hlm 
right into the hospital. After that they amputated his leg, and I took him to 
Wallace the same day on the train going west. Q. On the same train? A. 
No ; on; the train going west. Q. What was his condition as you saw it when 
you were taking him to Wallace? A. His condition was — . There was — I 
had to hold my arm under his back ail the way — moved my arm up and down 
his back ail the way to Wallace. He complained about it hurting him along 
his back. I carried my arm vmder him ail the way from Taft to Wallace. Q. 
Do you know what injuries he had internally there? A. No ; I don't know 
what they were. I know he was injured, because I changea him off of my 
arms several différent times. Q. One of his legs was amputated at that tlme? 
A. Yes, sir. Q. How about the bruises on his body? A. The bruises on the 
body was a eut on the head — I think two cuts on the head was ail that I 
could see, and his hand was torn a little in places. Q. Did you see his body? 
A. No ; I didn't see his body. Q. Did he complain of pain? A. Yes, sir ; he 
complained of pain in his back and side. Q. How about his head? A. His 
head — he didn't complain of his head very much, but this other pain seemed 
to be such a strong pain. Q. How long did you stay at Wallace with him? 
A. I stayed that day and night with him. Q. What was his condition, as to 
whether it appeared to you he would survive or not, from thèse injuries? A. 
I did not think he would get through, according to the agony he was in going 
to Wallace from Taft. He suffered agony ail the way. Q. How long after 
that did he die? Mr. Graves: I object to that, unless the witness bas knowl- 
edge of the fact. The Court: Overruled ; exception allowed. A. I think it 
was about a week or 10 days after that he died." 

The witness Lynch was also permitted, over the objection and ex- 
ception of the défendant, to give hearsay testimony of the death of 
H. A. King, as follows: 

"Q. (By Mr. Park, Attorney for Plaintiffs). You went over to Wallace, Ida- 
ho, shortîy after Mr. King's injury? A. The followiug day, or the day I got 
the telegram — left that evening. Q. You saw liini there in the hospital, did 
you? A. Yes, sir. Q. What was his condition at that time, when you saw 
him? A. Well, the doctors didn't say — Q. What was his condition, if you 
know? A. Well, he looked pretty bail to me. He was lying there in the hos- 
pital, and he could hardly speak when I went in there. Q. 'Wliich one of his 
legs was amputated at that time? A. The right leg. Q. How about bruises 
or injuries, at that time, if any? A. Yes, sir; his arms were bruised up. He 
complained of a pain in his side — right in his back; I don't rememler where 
it was ; and his head was eut. Q. Do you romember whether or not his ribs 
were broken, or wliat his condition was there? A. No, sir; he said he could 
not move. It would hurt him when he moved. Q. And how about the bruises 
on his head? A. Well, was a big lump and a eut there. Q. How long after 
you were there did he die? Q. (By Mr. Graves). Were you there when he 
died? A. No, sir. Mr. Graves: We object to anything not within the wit- 
ness' knowledge. The Court: I will overrule the objection; exception al- 
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lowed. Q. Âbout how long after you were there did he die? K. I belleve I 
Btayed two days. I came back, and on the way I got word, two days after, 
that he was dead. I am not positive." 

If it be true that King died as the rcsult of the injuries rcceived 
by him, certainly the fact could hâve been easily shown by his at- 
tending physician, or by the hospital attendants, or the undertaker, 
or by other direct évidence. Instead, the plaintiffs seem to hâve been 
content to introduce, over the objection and exception of the défend- 
ant, the statement of third persons, still alive, so far as appears, 
and whose names were not even given, to the effect that King died. 
As a matter of course, no inference of his death could be properly 
drawn merely from his injuries and the amputation of his leg; it 
having been affirmatively shown by the plaintiffs that he survived 
such injuries and amputation for a week or 10 days. See Blaisdell 
V. Bickum, 139 Mass. 350, 1 N. E. 281; Wilson v. Brownlee, 24 
Ark, 586, 91 Am. Dec. 533; Chapmân v. Chapman, 3 Conn. 347, 
7 Am. Dec. Sî-^; Carnes v. Crandall, 10 lowa, 377; Iberia Cypress 
Co. v. Thorgeson, 116 La. 318, 40 South. 683 ; In reEstatè'of Hurl- 
burt, 68 Vt. 366, 35 Atl. 77, 35 L. R. A. 794. 

For the error above pointed out, the judgment is reversed, and the 
cause remanded to the court below for a new trial. 



HA.\S RTîO.S. V. HAMBURG-BREMEN FIER TNS. CO.f 

'Circuit Court of Appeals, NInth Circuit October 3, 1910.) 

No. 1,783. 

1. Evidence (§ 417*) — Patîol Evidence— Wbitten Contract. 

Where a vs-ritten instrument executed pursuant to a prior verbal afrree- 
ment or nefiotiation does not express the entire agreement or uuder- 
Btanding of the parties, paroi évidence is admissible to shovr the contract 
eutered into. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. §§ 1874-1899; 
Dec. Dig. § 417.*] 

2. Evidence (§ 450*) — Paeoi. Evidence— Wiîitten Contract— Receipt. 

After the adjustment of a lire loss, plalntiff executed to défendant ln>- 
Burance conipany a recelpt for an amount equal to 75 per cent, of the 
loss adjusted "in full of ail such elahus." Plalntiff claimed that the 
recelpt was given pursuant to a contract of settlement because of dé- 
fendant'» alleged insolveney pursuant to which défendant paid 75 per 
cent, of its claims, and agreed that, if it should pay any other San Fran- 
cisco creditor a higher amount, it would i>ay plalntiff the différence, 
■nhlle défendant claimed that the receipt viras given in compromise of 
plaintiffs claim agninst défendant and of varions différences of law and 
fact, and was in full settlement and satisfaction thereof. Held, that the 
words "in full of ail such claims" were not conclusive ternis of the re- 
ceipt, but were amblguous, and that paroi évidence was admissible to 
show the agreement under which the receipt was executed. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 2066-2082; 
Dec. Dig. § 450.*] 

*For other cases see same topic & § numbeb in Dec. &:Am. Digs. 1907 to date, & Rep'r Indexes 
t Rehearlng denied November 23, 1910. 
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3. Pleading (§ 24!)*) — Nature of Action— Contraot ob Toct— Amekdmekt. 

Plaintiff after snit brought was not entitled to amend his complaint so 
as to change tbe cause of action from contract to tort. 

[Ed. Note.— For other cases, see Pleadiug, Cent. Dig. §§ 710-729 ; Dec. 
Dig. § 249.*] 

In Error to the Circuit Court of the United States for the Northern 
District of California. 

Action by Haas Bros, against the Hamburg-Bremen Pire Insurance 
Company. Judgment for défendant, and plaintifï brings error. Re- 
versed, vvith instructions. 

Action at law by Haas Bros., a corporation, to recover from tlie Ilamljurg- 
Bromen Fire Insurance Company, a corporation, tiie sum of $3,809.^1), beiug 
tlie différence between 98 per cent, of tbe amount adjusted and agreed uiwn as 
the loss and damage oceasioned by tire and sustaiiied by plaintif!: in the San 
Francisco tire of April, 1906, and 75 per cent, of sueh ioss. the amount paid 
to plaintiff by défendant on certain lire Insurance policies is.sued by the de- 
fendant, insuring property belonging to plaintilï against tire. Judgment 
for défendant on the pleadings, and plaintiff brings error. 

The action was orlginally brought lu the state court and removed to the 
United States Circuit Court on the ground of diverse citizenshlp. ïhe al- 
légations of the complaint are substantially to the effiect that the phiintiff, 
a California corporation, held six policies of lire Insurance issued by the 
défendant, insuring certain property in San Francisco belonging to plaintiff 
against flre ; that in April, 1906, the property so insured was damaged and 
partially destroyed by tire; that, in accordance vvith the terms of said poli- 
cies of Insurance, plaintiff gave immédiate notice of such loss to the défend- 
ant, and in due tinie served upon défendant its verified proof of loss on forms 
approved by the défendant ; that thereafter, and by agreement, the loss and 
damage oceasioned by the flre was adjusted. and by such adjustment the sum 
of $16,823.29 was found due from the défendant to the plaintifï by reason 
of such damage and loss; that thereupon the défendant became iudebted to 
the plaintiff in said sum of $16,82.3.29; that, after such adjustment, the de- 
fendant falsely and fraudulently represented to the plaintiff that it was in- 
solvent and unable to pay its creditors in full ; tbiit it was able to pay to 
its policy holders who had suffered loss from such conflagration 75 per cent, 
of their resjiectlve claims, and no more ; that it was making a uniform pay- 
ment to eacli and evei-y one of its creditors of 75 per cent, of their claims, and 
no more; that this course would be pursned by the défendant nntil It had 
finally settled ail claims of its San Francisco creditors, and in no event could 
it pay to any of such creditors a largor percentage than 75 per cent. ; that de- 
fendant promised plaintiff that, if plaintiff would accept the sum of 75 per 
cent, on its claims against the défendant and sign a receipt in full of such 
claims, the défendant would, in the event that it voluntarily paid more than 
75 per cent, to any of its other San Francisco creditors, pay to the said plain- 
tiff the différence between 75 per cent, on its claims and any percentage 
whlch it paid to any other of its San Francisco creditors ; that plaintiff, rely- 
ing upon the false and fraudulent statement of the défendant that it vi'as in- 
solvent, and relying upon the promise of the défendant that it would pay to 
the plaintiff the différence between 75 per cent, and any other per cent, which 
It paid to any other of its San Francisco creditors, received from the said 
défendant 75 per cent, upon its claims against the défendant, to wit, the sum 
of §12,617.87, and gave the defendîint its receipt in full for sueh claims; that 
since the settlement and payment défendant bas paid to other San Francisco 
creditors 98 per cent, of tlie face value of their claims as adjusted. Plaintifï 
accordingly demands judgment for the différence amounting to S8,8fi9.3(i. 

Défendant ansv?ered the complaint, admitting the Insurance substantially 
as alloged in the complaint, the fire and iiartial destruction of plaintitï's 
proi)erty, the adjustment by agreement of the loss and damage oceasioned by 
the fire, but dénies that the parties adjusted the amount or thereby ascertain- 

•For other cases see same topio & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ed that any amonnt was due from défendant to plaintiffi by reason of the 
latter's damage or loss on any of sald polides, and in any amount whatso- 
ever under ail or any of them ; dénies that défendant from and after sueù 
alleged adjustment, or at any other tlme, 'became Indebted to plaintlfï in the 
alleged agreed or otlier sum of .'i;i6,823.29, or in any suni in excess of $12,- 
617.87 ; dénies that it proniised to plaintiff that if the latter would aecept 
the sum of 75 per cent, of its clalms against défendant, and sign a receipt in 
full for snch clalms, défendant would, in the event that It voluntarily or oth- 
erwise paid more than 75 per cent, to any of its other said San Francisco 
creditors, pay to plaintiff the différence bètween said 75 per cent, of its clalms 
and any pereentago whlch it paid to any other of its said San Francisco cred- 
itors; admits that "plaintiff gave défendant its said receipt in full"; but 
allèges that it was "in compromise of plaintiff's said claim against the de- 
fendant and of varions différences of law and fact which had theretofore 
arisen between them growing out of said clalms and in full settlenient and 
satisfaction thereof." Upon the filing of the answer défendant moved for 
judgment on the pleadiugs on the ground that the coniplaint did not either 
of itself or by the assistance of the averments contained in the answer there- 
to set forth à cause of action against the défendant. Thereafter it was stipu- 
lated "that the promise set forth in the complaint whereby défendant agreed 
to pay plaintiit the différence between seventy-five per cent. (75%) of its ciaims 
•and any other amount which it mlght pay any other claimant was an oral 
promise." Plaintiff thereupon moved to aniend the complaint in certain par- 
ticulars. The court denied plaintiff's motion to amend the complaint, and 
entered a judgment in favor of the défendant on the pleadings. Plaintiff 
brings the case on a writ of error. 

Thomas, Gerstle, Frick & Beedy, for plaintiff in error. 
Page, McCutchen & Knight, for défendant in error. 

Be fore GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). It is 
contended by the défendant in error that the question involved in this 
writ of error is whether paroi évidence can be admitted to vary the 
terms of a written contract. Thé only written document executed by 
the plaintiff after the adjustment of its losses occasioned by the fire 
appears to be the receipt executed by the plaintiff and referred to in 
the allégation of the complaint acknowledging that plaintiff received 
from the défendant 75 per cent, upon its ciaims against the défendant 
as adjusted, to wit, the sum of $12,617.87, "and gave to the défendant 
its receipt in full for such ciaims." 

We hâve hère an allégation in the plaintiff's complaint and the ad- 
mission of the defendant's answer that "plaintiff gave défendant its 
receipt in full for such ciaims." But the payment which the receipt 
acknowledged was not in full for the amount of plaintiff's loss and 
damage as ascertained by the agreed adjustment of plaintiff's ciaims. 
That sum was $16,823.29, while the amount paid to plaintiff by défend- 
ant was $12,617.87. What, then, was plaintiff's receipt in full of? 
Clearly it was not in full of plaintiff's claim as ascertained and de- 
termined by the agreed adjustment of plaintiff's loss and damage by 
fire. It must therefore bave been in full of its ciaims under some 
agreement other than that of the adjustment for actual loss and dam- 
age by iîre. What was that other agreement? The receipt is silent 
upon that subject. Plaintiff allèges that it received 75 per cent, of 
its ciaims as ascertained by the agreed adjustment, and that this 75 
per cent, was received under an agreement that, if the défendant volun- 
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tarily paid more than 75 per cent, to any of its other San Francisco 
creditors, it would pay the plaintiff the différence between 75 per cent, 
of its daims and any percentage whicli it paid to any other of its 
San Francisco creditors. It was under this alleged agreement that 
plaintiff "gave to the défendant its receipt in full for such claims." 
The défendant allèges that : 

"Plaintiff gave to défendant its said receipt in full, in compromise of plain- 
tifif's said claims against défendant and of varions difCerence.s of law and 
fact which had theretoforo avisen between them growing ont of said claims, 
and in full settlement and satisfaction thereof." 

Neither party claims that the receipt contained ail or any of the 
alleged terms of the agreement other than the amount paid and re- 
ceived and the récital that it was in full of such claims. How, then, 
can the défendant say that the paroi testimony shall not l>e admitted 
to prove plaintiff's alleged agreement when it sets up as a défense to 
the action an alleged agreement which requires paroi testimony to 
establish? Manifestly this is not the law. The gênerai rule upon the 
subject has been stated as follows : 

"Where a v^ritten instrument, executed pui-suant to a prier verbal agree- 
ment or negotiation, does not express the entire agreement or vuiderstauding 
of the parties, the paroi évidence rule does not apply to prevent the introduc- 
tion of extrlnsic évidence with référence to the niatters not provlded for in 
the writing." 17 Cyc. 741, 742. 

Numerous cases are cited in support of this text. A référence to 
the California case, that of Sivers v. Sivers, 97 Cal. 518, 32 Pac. 571, 
will be sufficient. In that case the written instrument executed by 
the défendant was a promissory note in considération of a loan. No 
time of payment was specified in the instrument. In such case the 
law implied that the money would be paid on demand ; but it had been 
agreed between the parties that the défendants should pay the sum 
named in the instrument whenever they should sell the real estate 
therein described. The sale had been made prior to the plaintiff's de- 
mand and the commencement of the action. It was objected by the 
défendants that oral testimony of the agreement was incompétent for 
the reason that the written instrument must be held to embrace ail the 
terms of the agreement between the parties. The court in refusing to 
sustain this objection said: 

"The instrument, therefore, being silent in respect to the time for the pay- 
ment of the money, it was compétent for the plaintiff to show that a period 
or event had been agreed upon between the parties thereto at which the pay- 
ment should be made, and such agreement could be shown by oral testimony. 
This évidence did not contradict or vary any of the terms contained in tlie 
instrument. The rule which excludes évidence affectlng the terms of a writ- 
ten instrument does not apply when the parties hâve not incorporated Into 
the Instrument ail of the terms of their agreement, and when the évidence 
offered or the agreement sought to be proved Is not Inconsistent with the 
terms embodied in the, instrument. Evidence of a eontemporaneous oral agree- 
ment as to any matter upon which the instrument is silent, and which is 
not inconsistent with its terms, cannot be said to contradict or vary the terms 
of the written instrument." 

Is the récital in the receipt under considération that it is "in full 
for such claims" such a conclusive term of the instrument that it is 
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not open to explanation by paroi? The weig'ht of authority is tliat 
it is not such a term, and that it is open to explanation. 

In Ryan v. Ward, 48 N. Y. 204, 8 Am. Rep. 539, the action was to 
recover a balance due plaintiff on a contract for the delivery of 'hides. 
Under the contract, défendant was to give plaintiff a bonus on each 
hide delivered. At the several deliveries payments of the value of the 
hides were made, and plaintiff gave receipts expressed to be in full. 
But the bonus was not paid. Judgment was rendered in favor of 
plaintiff. The court, in commenting upon thèse receipts, used the 
following illustration : 

"There was due to tlie pl.iiutifï a sum, certain — s.iy §2,000, as an Illustra- 
tion. The défendants pay $1,500, and the plaintiff gives thein a receijit in 
full for $2.000. If A. lends B. ,?2.00O, and R. pays A. .$1,500, which A. says, 
eitliea- orally or by writing, is in full of the loan, it, nevertheless. is not in 
full. A. may at once sue B. and recover the reniainlng $500. ïiiere is no 
considération for the professed discharge. A man cannot by the payment of 
$1,500 pay an admitted debt of $2,000. This has ever been the Jaw."' 

In Harden v. Gordon, 2 Mason, 541, Fed. Cas. No. 6,047, Mr. Jus- 
tice Story said: 

"When ; à reçeipt, is given in full of ail demands, It is not tq be taken in 
the adiniralty as conclusive. It is open to explanation and upon satisfactory 
évidence may be restrained in opération." 

In Kahl v. Love, 37 N. J. Law, 5, 11, the court said: 

"A receipt in law niust be construed in connection with the facts counected 
with its origin; and, in the light of tlie circumstauces, it may mean an ac- 
linowledgment of the absoltite payment of the debt, or the conditional pay- 
ment of the debt. The décisions are clear and abundant on the subject, and 
when the receipt or mémorandum of the transaction speaks of payment, or 
even of payment in full, it shall, if the case calls for it, be interpreted as 
lueaniiig conditional payment, to be in full when paid." 

Tn Brooks v. White, 3 Metc. (Mass.) S83, 37 Am. Dec. 95, the court 
said : ' 

"The case of receipts is an exception to the gênerai rule that oral testimoriy 
is not admissible to contradict or vary a written contract. They may always 
be explained by oral testimony." 

The reaspn for this exception as stated in this case is given on the 
authority df L,ord Ellenborough ïri Fitch v. Sutton, 5 East, 232, that 
there must be some considération for the relinquishment of the ex- 
cess due beyond the sum paid, something to show a possibility of ben- 
efit to the party thus relinquishing a légal right, otherwise the agree- 
ment is nudum pactum. Référence is also made to Pinnel's Case, 5 
Co. 117, where it was resolved that payment of a less sum on the day, 
in satisfaction of the greater, cannot be a satisfaction of the whole, 
because it appeared to the judges that by no possibility a less sum of 
money can be a satisfaction to the plaintiff for a greater sum. But 
the case of Kellogg v. Richards, 14 Wend. (N. Y.) 116, is also re- 
ferred to where a distinction is noticed and where it was held that, if 
a creditor on a compromise with his débtor accept the note of a third 
person for a less sum than the debt due him in full payment of such 
debt, the acceptance of such note may be pleaded as an accord and sat- 
isfaction in bar of an action to recover the balance due beyond the 
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amount tlnis received. This is precisely the distinction to be made by 
the défense set up in the présent case. Tlie défendant allèges that 

• daiiiîiiï gave tlie défendant its receipt in fnll in compromise of plain- 
îiff's cbirns against the défendant; but, as this récital does not appear 
in the receipt, défendant proposed to show the fact by paroi testimony, 
v,';icb, of course, it had the rigbt to do: and, on the other hand, the 
ijlaiutift ha., the riç^ht to show by paroi that the fact is that the receipt 
'.vas for 'lô per cent, of its clainis as asccrtained by the agreed adjust- 
ment with an agreement that, if défendant paid more than 75 per cent. 
to any of its other San Francisco creditors, then the défendant would 
pay plaintiff such additional amount as would make the total amount 
]îaid to plaintiff the équivalent of the amount paid any other San Fran- 
cisco creditor. Furthermore, if a receipt in full is conclusive upon the 
party signing the receipt, it must also be conclusive upon the party 
who receives it. It cannot be binding on one party, and not on the 
other. The Hnglish case of Russel v. Dunskey, G IVIoore, 233, is in 
this respect the counterpart of the présent case. By a memoranduni 
of adjustment indorsed on the back of a policy it was stated that a 
particular loss of 54i per cent, had been settled between the plaintiff 
(an underwriter) and défendant; that is to say, it had been paid in 
full. The person wdio signed this mémorandum was called who 
proved that it had been previously agreed by paroi between the plain- 
tiff and défendant that, if the underwriter in the policy should eventu- 
ally pay a less sum than o4i per cent., the surplus, whatever it might 
be, .should be returned to the underwriter. The paroi testimony was 
held admissible. 

But it is not necessary to multiply authorities. The question has 
been conclusively determined for this court by the case of Fire In- 
surance Association v. Wickham, 141 U. S. 504, 12 Sup. Ct. 84, ;35 
L. Ed. 860. In that case the Suprême Court of the United States had 
before it a receipt for money paid in which it was recited : 

•"It being in full of ail clainis and deniands for loss or damase by fire 

* * * and ail further daims by virtue of said policy forevor waived." 

The insured claimed that this was intended to cover the cost of re- 
pairing the vessel destroyed, but was not intended to cover the cost of 
raising and saving the vessel. The court held that paroi évidence was 
admissible to show the further claims of the insured against the in- 
surer, using the following language : 

"ïhere is no donbt that. when a receipt eniliodies a contract. tlie rule ap- 
plicable to contracts obtains, and ])arol c-vidonce is inadniissil)ie to vary or 
contradiet it. Bnt the only clause in thèse roeoipts which c",in p<issibly lie 
claimed to pariake of the nature oC a contract is tlint ijrovidhig for a can- 
cellation and surrciuler ot the policy. Tiiere was u siiiiiiar jirovision in- 
dorsed on the iiolicies. ïjiese. however, wcre iuserted in j)ursuaneo o( a 
clause in the i)olJcy to the elïect that tlie insurauce miglit l)e terminated at: 
any time, at the ojition of the company. upo;i sivin,"; iiolico (o the insured, 
and tliat in such case he should be entitled to (4aim a rataiile proportion of 
the preniium for the une.xpired terni for whicii the policy was to mu. The. 
court instructed tho ,inry correctly ujion this yioint that if tliey fouud that tlu^ 
policies were surrendered in considération of the uneariied premiuins stateil 
in the receijjts, indorsed on the policies, tlie surrender was no défense; and. 
while it had a tendency to show the plaintilïs' relinquîshmeiit of uU thcir 
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rights under the policy, it was not conclusive If the jury found that It was 
made In considération of the unearned premiums." 

We are of the opinion that paroi testimony was admissible to prove 
the agreement alleged in the complaint, and that the motion for judg- 
ment on the pleadings should hâve been denied. 

The ground upon which the court denied plaintiff's motion for leave 
to amend its complaint is not stated in the record; but it appears to 
be conceded by the argument of counsel in this court that it was for 
the purpose of changing the cause of action from contract to tort. 
An action for tort cannot be for the same cause as an action on a 
contract. Having determined that the complaint states a cause of 
action on a contract, the allégations of the proposed amendments 
charging false and fraudulent représentations on the part of the de- 
fendant with intent to deceive and mislead the plaintiiï would be ir- 
relevant and immaterial. 

Judgment reversed, with instructions to deny the motion for judg- 
ment on the pleadings, and for further proceedings as may be consist- 
ent with this opinion. 



MARTIN V. BURFORD et al. 

(Circuit Court of Appeals, Nlnth Circuit. October 3, 1910.) 

No, 1,712. 

1. Public Lands (| 31*) — Genekal Land La ws— Application to Alaska. 

Tlie gênerai land la'n'^ are not applicable to Alaska, though the govern- 
ment recognizes and sanctions the actual possession and use of public 
land in Alaska by any Indian or other person as provided by Act Cong. 
May 17, 1884, c. 53, 23 Stat. 24, 26. 

[Ed. Note. — For other cases, see Public JUinds, Dec. Blg. | 31.*] 

2. Fbatjd (§ 23*) — Fai.se Représentations— Ownebship of Pbopertt— Dtjty 

OF Pubchaser. 

Where défendants, in order to induce plaintiffi to purchase an Interest 
in a salmon packing outflt, falsely represented that the property consisted 
of a store building and site located in a place remote from that where 
the bargain was made, and praetically Inaccessible to plaintifE at the 
time, and défendants knew that plaintiff had no knowledge conceming 
such store building and site, except defendant's représentations, plaintltC 
was not bound to exercise diligence to ascertaln whether the représenta- 
tions were true or false, but was entitled to rely on the truth thereof and 
recover damages for thelr falslty. 

[Ed. Note.— For other cases, see Fraud, Cent Pig. § 2023 ; rtec. Dlg. 
§ 23.*] 

In Error to the District Court of the United States for Division No. 
1 of the District of Alaska. 

Action by J. W. Martin against George C. Burford and others. 
Judgment for défendants, and plaintiff brings error. Reversed and 
remanded. 

See, also, 176 Fed. 554, 100 C. C. A. 159. 

•For other cases see same topic & § numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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E. M. Barnes, for plaintiff in error. 

J. A. Hellenthal, for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judgesi 

ROSS, Circuit Judge. The plaintiff in error was plaintiff in the 
court below, where by his complaint he sought to recover damages 
from the défendants in error, who were défendants there, resulting to 
him by reason of certain alleged false and fraudulent représentations 
alleged to hâve been willfully and wantonly made by the défendants 
in a certain written instrument, which is set out at large in the com- 
plaint, and which is as follows : 

"Know ail men by thèse présents: That we, George C. Burford, and J. B. 
Caro & Company, of the town of Juneau, district of Alaska, for and in con- 
sidération of the sum of two thousaiid ($2,00(J.(X)) dollars, to us in Uand puid, 
recelpt whereof is hereby acknowledged. do hereby sell, trausfer and assign 
unto J. W. Martin, of the town of Haines, Alaska, one-third (Va) interest In 
and to the foUowing descrihed property, to wit: 

"One scow 'Skagitt,' her Unes, gear, etc.; one seow 'Volunteer,' her lines, 
gear, anchor, etc. ; onelogfloat; seine boat, and seines; seines; sale barrels, 
tierces; salmon troughs; and one store building and site situated at Farra- 
gut Bay, Alaska, together vvith ail thirigs pei'taining :o the fisliing outfit 
known as the 'Aretic Fishlng & Packing Couiitany,' except the lauuch 'TllU- 
cum,' which sald launch is hereby expressly reserved. 

"And the said parties of the flrst part heieby covenant that tliey are the 
owners and entitled to sell the said one-third interest of ail of the above-de- 
seribed property, which said property Is known as the said 'Aretic Fishing & 
Packing Company' and set over fhe sanie to the said second party. 

"In testimony whereof we huve hereunto set our hands aud seals this 
28th day of August, laOô. Geoi-ge C. Burford. [Seal.] 

"J. B. Caro & To. fSeal.] 

"By Chas. B. Hooker. 
•'J. B. caio, 
"Slgned, sealed, and dellvered In présence of: 
"C. A. MacGregor. 
"L. B. Francis." 

The complaint alleged, among other things, that the représentation 
and covenant made by the défendants to the plaintiff to the effect 
that they then were the owners and entitled to sell the one-third inter- 
est in the store building and site situated at Farragut Bay were falsely 
and wantonly made in order to induce the plaintiff to make the pay- 
ment of $2,000 ; that at no time did the défendants or either of them 
own that building or site, and that at no time were the défendants or 
-either of them in the possession thereof or entitled to sell the building 
or site ; that the représentation and covenant as to their ownership of 
and right to sell the building and site were false and known by the de- 
fendants to be false at the time of making them, and were made with 
the intent to, and that they did, deceive the plaintiff ; that the plaintiff 
was at the time wholly ignorant of the falsity of such représentations 
and believed them to be true, and would not hâve pai-d the said sum 
■of $2,000, or any part of it, but for such belief on his part, and that he 
had at the time no means of learning whether or not the said repré- 
sentations were true or false. 

The answer filed by the défendant J. B. Caro, which by stipulation 
of counsel was made the answer of the other défendants also, put in 
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issue ail the allégations in respect to the f aise, and fraudulent repré- 
sentations made by them and as to the plaintiff being deceived by any 
such représentations or damaged thereby, and alleged the fact to be 
that at the time of the transaction in question the défendant Burford 
.was.the owner of the fishing outfit described in the written instru- 
ment already set out, which the plaintift calls a receipt and tlïe défend- 
ants a bill of sale ; that at that time Burford also had an option upon 
a certain store building and site at Farragut Bay, Alaska, and that he 
sold to the plaintiff Martin a one-third interest in the fishing outfit 
for $2,000, which the plaintiff 'agreed to pay, and at the same time 
Burford fully stated to the plaintiff the fact that he held an option 
upon the building' and site and explained to him ail the détails in con- 
nection therewith, and agreed to exercise the option, and thereupon 
to convey to the plaintiff Martin a one-third interest therein as a part 
of the fishing outfit so purchased; that, upon tlie exercise by Burford 
of the right of purchase under the option, the plaintiff should become 
the owner of a one-third interest in the store building and site, and 
that Burford in no way concealed any of the facts from the plaintiff; 
that the firm of J. B. Caro & Co., which consisted of the défendants 
Hooker and Caro, was at one time interested in a copartnership busi- 
ness known as the "Arctic Fishing & Packing Company," and that 
the said défendant Hooker executed the instrument set out in the com- 
plaint for the firm of J. B. Caro & Co. "for no purpose except to con- 
vey to the plaintiff whatever interest said firm might still bave in the 
outfit conveyed by reason of their former ownership and interest in 
and to the said Arctic Fishing & Packing Company, and for no other, 
further or différent purpose whatsoever, ail of which was well known 
and understood by the plaintiff at the time" ; that the plaintiff agreed 
to pay for the one-third interest in the fishing outfit, store building, 
and site the sum of $2,000, to the défendant Burford, only a small 
portion of which the plaintiff paid in cash, and the balance in his prom- 
issory notes ; that, because of the inaccessibility of Farragut Bay to 
the steamship companies, it became impossible to carry on the fishing 
business at that point, and that a short time after that fact became 
known to the parties the plaintiff and the défendant Burford entered 
by paroi "into a new and différent agreement and settlement concern- 
ing their several interests in said outfit," by which it was agreed that 
the Farragut Bay project should be abandoned, and that the business 
should be conducted in Wrangell Narrows ; that the plaintiff should 
hold his one-third interest in the, fishing outfit, with the exception" of 
the store building and site at Farragut Bay, which store building and 
site were estimated by the plaintiff and the défendant Burford to be of 
no greater value than $250 ; that Burford should not exercise his 
option to purchase the building and site, and that the plaintiff' should 
be relieved from the payment of one of the $ô00 notes given by him as 
a part of the original purchase price, which $500 note should be 
canceled and surrendered to the plaintift"; that the said note bas never 
been presented by the défendant to the plaintiff, and that the défend- 
ant Burford was ready and willing to surrender the same to the 
plaintiff, and had not done so because the note had been left in Juneau 
and was not accessible at the time of such agreed Cancellation. The 
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reply of the plaintift put in issue the affirmative averments of the an- 
swer. 

The plaintiff gave évidence tendinç to support the allégations of his 
complaint, and to show that the affirmative averments of the answer 
were not true; and there was contradictory évidence given on behalf 
of the défendants. The plaintiff also testified that merchandising was 
his regulâr business, and that the store building and site at Farragut 
Bay constituted the chief ihducement to the purchase made by him. 

The trial court instructed the jury, among other things, to the 
effect that: 

"If the plaintiff was aware that the représentations alleserl to hâve been 
made to him were false, or If the représentations and surrounding cii'cuin- 
stances wer.esuch as ought to hâve aroused susiiicion as to tlieir tnith in the 
miud of a person of ordinary business care and caution, tlien he eannot re- 
cover unless he exercised ordinarj' diligence in endeavoring to ascertiiin 
whether or not the représentations were true or false; and if you flnd that 
the suspicions of an ordinarily prudent and careful business man would hâve 
been aroused thereby, and that plaintiff did not exercise sueh diligence, he 
eannot recover. And, before you return a verdict for the plaintiff in this 
cause, you must be satisfied by prepojiderance of the testimony as defined in 
thèse instructions, not only that the représentations were of the character 
and made in the manner and with the latent as alleged, but that they were 
also made under sucli circumstances, and tlie conditions surrounding the 
transactions were such as to deeeive a person acting with reasonable care and 
ordinary prudence and caution, and, in detei'niiniug this qu(«tiou, you should 
consider ail the circumstances under which the alleged représentations ai)pear 
front the évidence to hâve been niade, and whether under such eireumstanees 
the représentations were' such as a person of eommon and ordinary prudence 
wotild or should hâve relied upon, or sueh as would be likely to dec-eive such 
a iierson." 

This instruction, to which exception was taken by the plaintiff, ean- 
not be sustained. The case shows that the situs of the property in- 
volved in the negotiation was in the sparsely settled territory of Alaska 
ànd reniote from the place where the bargain was made, and prac- 
tically inaccessible to the plaintiff at the time. According to the 
plaintiff 's' testimony, it was a very material fact whether or not the 
défendants had a store building and site at Farragut Bay, a third inter- 
est in which they were entitled to sell, for his testimony is to the 
effect that, being engaged in the merchandise business, the principal 
inducemènt to his purchase was the store building and site at Farragut 
Bay in which to carry on that business. The défendants must hâve 
known whether they had such a store building and site at Farragut 
Bay, and whether or not they were entitled to sell to the plaintiff a 
One-third interest therein, for although, as is shown in the opinion of 
this court in the case of Heckman v. Sutter, 128 Fed. 393, G3 C. C. A. 
135, the gênerai land laws of the United States are not applicable to 
that territory, and therefore, unless the building and site in question 
was a part of some minerai claim, the légal title to the land is still in 
the government, still Act Cong. May 17, 1884, c. 53, 23 Stat. 24, 26, 
recognized and sanctioned the actual possession and use by any Indian 
or other person of any land in Alaska, so that if it were true that the 
défendants, as represented by them in the written instrument in qttes- 
tion, had one store building and site situate on Farragut Bay, they 
were legally entitled to sell to the plaintiff a one-third interest therein. 
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which would hâve passed to him the right of possession and occupancy 
of such undivided interest as against every one but the government. 
See Heckman v. Sutter, supra. The facts in relation to the défend- 
ants' possession and occupancy of the building and site and of their 
ownership as against every one but the government were, as has been 
stated, within the knowledge of the défendants, and, according to the 
plaintiff's testimony, were entirely unknown to him, nor, in the nature 
of things, could they hâve been known to hini, since it does not appear 
that he had up to that time ever been at Farragut Bay, and the place, 
according to the record, viras practically inaccessible to him. Certainly 
under such circumstances the plaintiff was entitled to rely upon the 
représentations of such material facts alleged to hâve been made by 
the défendants. Smith v. Richards, 13 Pet. 26, 10 L. Ed. 42, was a 
case brought to set aside a contràct for fraud based upon certain false 
représentations concerning a gold mine in Virginia. The contract was 
made in New York. The purchaser did not visit the mine, but relied 
npon the représentations of the vendor, which were found to be false. 
In sustaining the action the court said : 

"We think we may safely lay down the principle that whenever a sale is 
made of property not présent but at a remote distance, which the seller knows 
the purchaser haa never seen, but which he buys upon the représentation of 
the seller, relylng upon Its truth, then the représentation in effect amounts to 
a warranty; at least, that the seller is bound to makç good the représenta- 
tion." 

In the case of Lisney v. Selby, 3 Ld. Raym. 1118, Lord Holt laid 
down the doctrine: 

"That a fraudulent misrepresentation or false assertion respecting a fact 
material to show the value of the land, by , which the purchaser is injured, 
will subject the seller to an action for the deeeit, though It was in the power 
«f the purchaser to ascertain whether the représentations were true or not." 

In cases like the présent, where material facts connected with the 
subject-matter within the knowledge of the vendor are alleged to hâve 
been falsely and fraudulently stated by him, the vendee who believes 
them to be true is entitled to rely upon such représentations, even 
though other means be open to him to ascertain the truth. The vendee 
in such a case is, as said by the court in Wilson v. Higbee (C. C.) 63 
Fed. 723, "not bound under the law to go to the expense or trouble of 
verifying the truth or falsity of the statements made by the vendor, 
and the vendor is estopped from asserting that the vendee might 
readily hâve ascertained the truth if he had examined the records 
of the county where the land was situated. The liability of the vendor 
arises from his own fraud and falsehood, and is not in any manner 
afïected by the want of diligence upon the part of the vendee" — citing 
numerous cases in support of the rule stated. 

The judgment is reversed, and cause remanded to the court below 
for a new trial. 
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PACIFIC MAIL S. S. CO. v. WAIMANALO SUGAR CO. 
(Circuit Court of Appeals, Nlntli Circuit. October S, 1910.) 

No. 1,&39. 

Shipping (§ 75*) — HiHiNG— Compensation— Services Rendered to Strandbd 
Vessel. 

Libelant, as owner of a steam schooner which, at respondent's request, 
took off and laiided the passengers of respondent's steamshlp Manehurla 
after her stranding in the bay of Waimanalo on the island of Oahu. Ha- 
waii, held entitled to extra compensation therefor as for extraordinary 
or emergency service, in view of the attendant danger because of the 
roughness of the sea and the position of the Manchuria on the reef, but 
not to any extraordinary allowance for services subsequently rendered 
in transporting baggage, supplies, etc.. to and from the steamship after 
libelant's représentative had been asked and had refused to flx a priée 
for the use of the schooner, and whlch services were not of an extraor- 
dinary or dangerous character. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 75.*] 

Appeal from the District Court of the United States for the Terri- 
tory of Hawaii. 

Suit in admiralty by the Waimanalo Sugar Company against the 
Pacific Mail Steamship Company. Decree for libelant, and respondent 
appeals. Modified. 

Kinney, McClanahan & Derby and Holmes, Stanley & Olsen, for 
appellant. 

Nathan H. Frank, Irving H. Frank, Smith, Warren & Hemenway, 
and Henry E. Cooper, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
Di.strict Judge 

ROSS, Circuit Judge. This case grew eut of the stranding of the 
Pacific Mail steamship Manchuria on a coral reef in the bay of Wai- 
manalo, on the northeasterly side of the island of Oahu, on the 20th 
day of August, 1906', the détails of which stranding are set forth in 
the case of Pacific Mail Steamship Company v. Commercial Pacific 
Cable Company, 173 Fed. 28, 97 C. C. A. 346. In the présent case 
the appellee, which was the libelant in the court below, did not sue for 
salvage services, but brought its libel for services rendered by its steam 
schooner J. A. Cummings on that occasion at the alleged request of 
the agents of that company— such services being alleged in the libel 
to hâve been "of an extraordinary character, and rendered at the great 
risk, hazard, and péril to said steam schooner J. A. Cummings, and to 
the great benefit and advantage of said steamship Manchuria, her pas- 
sengers, and cargo," and to hâve been reasonably worth $4,000. 

The spécifie allégations of the libel are, in efïect, that the Cummings, 
on the 20th of August, 1906, landed passengers and handbaggage from 
the Manchuria, carrying about 197 passengers in two trips; that on 
the 21st of August it was loading sugar, as was its custom, at Wai- 
manalo, and, having placed on board about 400 bags, was by the 
agents of the steamship company requested to go to the Manchuria, 

•For other cases see same topic & 5 nhmbbu In Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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and in response to that request immediately went out and near to tlie 
stranded ship, but found the sea too rough to safely do anything, and 
consequently went on to Honolulu ; that on the next day, the 22d, it 
took from the Manchuria and carried to Honolulu about 80 tons of 
passengers' baggage and 26 boxes of valuables, worth about $75,000; 
that on the 23d of August it carried anchors, cables, and other ma- 
terial to the Manchuria, and received baggage from hef, which it 
transported to Honolulu ; that on the 24th of August it carried sup- 
plies to the ship Restorer, which was then engagea in salving opéra- 
tions for the Manchuria; and that on the 25th, 26th, and 27th of Au- 
gust it remained at Honolulu, ready to respond, if wanted, under a 
gênerai request from the agents of the stranded ship. 

In its answer the steamship company set up that the only work of 
the schooner Cummings was performed on August 20th, 22d, and 23d ; 
that on the 21st, at the request of the libelee's agents, she went out 
near the Manchuria and left without doing anything; that her work 
was not of an extraordinary character, nor difhcult, nor dangerous; 
that there was no gênerai request on the part of the steamship's agents 
for the schooner to be ready at call during the 25th, 26th, or 27th ; and 
that she was used merely as a matter of convenience, and not as a mat- 
ter of necessity, there being other vessels available which could bave 
done the same work. 

The court below held that, inasmuch as the libelant's pleading did 
not allège nor call upon the libelee to meet a claim for salvage, no 
award could be made to the libelant upon salvage principles, however 
much the évidence might tend to show that the services rendered by 
the libelant were of a salvage nature — citing Simms v. Guthrie, 13 U. 
S. 18, 24, 3 L. Ed. 642 ; Crockett v. Lee, 20 U. S. 522, 524, 5 L. Ed. 
513 ; Harrison v. Nixon, 34 U. S. 483, 503, 9 L. Ed. 201 ; Boone v. 
Chiles, 35 U. S. 176, 207, 9 L. Ed. 388 ; Hobson v. McArthur, 41 U. 
S. 180, 194, 10 L. Ed. 930; Eyre v. Potter, 56 U. S. 41, 55, 14 L. Ed. 
592. At the same time it gave in its opinion and judgment "much 
weight" to the stranded condition of the Manchuria. 

The libel charges that the Cummings was a steam schooner of about 
79 tons, carrying a crew of 15 men, besides the master, and was 
staunch and in every way fitted for the transportation of passengers 
and cargo to and from the several ports in the island of Oahu, within 
the territory of Hawaii, and was of a value of about $15,000. The 
court awarded the libelant for the services rendered the aggregate sum 
of $3,183, made up of thèse items : 

For landing passengers $1,970 00 

Conveying valuables worth .$75,000 to Honolulu 375 00 

Conveying 160 tons of passengers' baggage 640 00 

Carrying wrecking gear to Manchuria , 08 00 

Attempt of August 21st to get to Manchuria 50 00 

Carrying supplies for Restorer and Manchuria 50 00 

Since quantum meruit is the basis of the libelant's action, we are 
to inquire whether thèse allowances are, as appellant contends, exces- 
sive. 

The record shows that the schooner Cummings was owned by the 
libelant, and that its principal business was the transportation of 
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freight between Honolulu and Waimanalo, which is the landing place 
for the libelant's plantation, and distant in a direct line about one mile 
from the place where the Manchuria was stranded, but about eight 
miles as boats are compelled to go because of the reef. The schooner 
also made trips to neighboring ports, and at times carried some pass- 
engers ; the usual fare for such passengers from Waimanalo to Hono- 
lulu being $1. Ordinarily the schooner made tvvo round trips a week; 
"emergency trips, five trips a week, when they are jammed with sugar 
at Waimanalo," said one of the libelant's agents, Mr. Whitney, testify- 
ing on its behalf. The Cummings was about to leave Honolulu for 
Waimanalo on one of its regular trips early in the morning of August 
20th, when news was received there of the stranding of the Manchuria. 
With commendable promptness, Air. W'hitney directed the master of 
the schooner to proceed at once to the distressed ship, and render any 
and every possible service. Arriving there about 10 a. m., tlie service 
of the schooner was at once accepted by the ship for the landing of 
her cabin passengers and their hand baggage, to accomplish which the 
schooner was compelled to go to the starboard side of the Manchuria, 
which was the shore side as she lay upon the reef. The évidence 
tended to show, and the trial court found, that the water was at the 
time rough and boisterous, and, although the master of the schooner 
had long navigated and been familiar with the waters in the vicinity, 
it appears that he was not familiar with the character of the sea bot- 
tom on the lee side of the Manchuria, and did not take time to make 
soundings, but proceeded at once to tie up at the gangway of the ship 
and to take off 197 of her cabin passengers, vi'ith their hand baggage, 
and to land them at Waimanalo. The circumstances of this opération, 
as disclosed by the évidence, were such as clearb^ to justify the conclu- 
sion of the learned judge of the court below that they were "attended 
with enough uncertainty to include possible damage to the Cum- 
mings." Undoubtedly the service thus rendered by the Cummings was 
not only of a salvage nature, but highly commendable, and, if the 
pleadings permitted, should be allowed for on salvage principles. 
Even as the case is presented, this service may be justly and properly 
characterized, as it was by the libelant in the court below, as extraor- 
dinary, and may be properly compensated in that light. 

No further service was rendered by the Cummings on the 30th of 
August, and the next day August 21st, while taking aboard sugar at 
Waimanalo in pursuance of her regular business, her captain received 
a note from the bookkeeper of the Waimanalo plantation to go to the 
Manchuria, and started to do so; but, on going outside the reef, and 
within about a mile of the stranded ship, the master of the schooner, 
according to his testimony, considered the water too rough, and pro- 
ceeded to Honolulu, after stopping 15 or 20 minutes, "sizing up the sit- 
uation." August 22d the Cummings again went to the Afanchuria at 
the request of her agents, and took therefrom 80 tons of baggage and 
26 boxes of valuables, of the agreed value of $75,000, consisting prin- 
cipally of watch cases and watch fixtiu'es, which were liable to injury 
by sait water, and ail of which valuables were turned over to the 
schooner by the ship upon the promise of the master of the schooner 
to deliver them safely at Honolulu, which he did on the same day. 
181 F.— 59 
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The next day — ^August 23d — the Cummings, upon like request of the 
agents of the Manchuria, conveyed from Honolulu to the ship certain 
anchors, chains, and other salvage equipment, and carried back from 
the ship to Honolulu more of the baggage of the passengers, which the 
schooner there discharged the next day, to wit, August 24th. On Au- 
gust 24th the Cummings was sent by the libelant to Waimanalo on one 
of her regular trips for sugar, and in going carried to the Restorer 
some vegetables, washing, and ice, which the Cummings put on a 
launch at Waimanalo for the Restorer. And on August 28th the Cum- 
mings, in making one of her regi.Uar trips to Waimanalo, also took 
some provisions and washing to the Manchuria, which it delivered in 
the same way. 

It is contended on the part of the libelant that from August 25th to 
August 27th, both inclusive, the schooner was held, upon the request 
of the agents of the Manchuria, by the libelant, on call. Sii>ce, as the 
court below found, the évidence does not show that the interruption 
of the Cummings' visits to other ports than Waimanalo caused any in- 
jury to the business of the libelant with such ports, or to its customers, 
and since it does show, as the court found, that during the period ex- 
tending from August 24th to August 27th, both inclusive, the Cum- 
mings was sent by the libelant from Honolulu to Waimanalo in the 
transaction of the libelant's own business, it does not seem of impor- 
tance to détermine whether the fact be, as testified by Whitney, that 
the libelant was requested to hold the schooner on call during the 24th, 
25th, 26th, and 27th of August, or whether the request of the libelee's 
agents was, as testified by McClanahan, that Mr. Whitney should keep 
the libelee advised as to when the schooner would not be available, and 
that in the absence of any notice from him the libelee was to assume 
that she was available. 

The record shows that before the ship was salved the libelant pre- 
sented to the agents of the Manchuria a bill for $4,000 for the services 
of the Cummings, therein stated to be "emergency services," the pay- 
ment of which was refused on the ground that the demand was ex- 
orbitant. The record f urther shows that the usual charge of the Cum- 
mings for carrying passengers from Waimanalo to Honolulu was $1 
each, and that its regularly established freight charges were but one- 
half of the allowances made by the court below for such services. 

The services rendered by the Cummings on the first day — August 
20th — were undoubtedly hazardous and extraordinary, and clearly en- 
titled the libelant, even under its pleading, to a libéral allowance. But 
we do not think, in view of the record, that the same can be justly af- 
firmed of the subséquent services of the schooner. Mr. Whitney, who 
was the libelant's superintendent at Honolulu, gave testimony in re- 
spect to his inquiries of the master of the schooner concerning the 
hazardous nature of her first day's services, and also in respect to his 
instructions to the master regarding the subséquent services. He was 
questioned and answered as f oUows : 

"Q. Did he [the master of the schooner] say anything else about the haz- 
(irdous eharacter of the service, other than It was hazardous? A. I asked 
him, 'Did you get alongside the ship safely without any bumplng, or anything 
of that kind?' and he said, 'Xes,' but he said, 'It was tricky work when I 
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went round the bow,' and I sald, 'How did you get ont?' He said, 'round the 
bow,' and I said, 'How could you get round her bow, when I understand It 
she is high and dry forward and the breakers round her?' He said there was 
sufflcient water for him to get round, instead of having to tum round and 
l>ack eut. 'Well,' I said, 'don't take any chances any more.' I said, 'If you 
are going alongside the ship again, you be careful lu your judgment, that you 
do not lose the steamer Cummings.' Q. Is that ail he said to you about the 
hazardous charaeter of the service? A. We had a long conversation about 
the taking of the passengers on board, and the dlfflculty he had In gettlng 
tliem ofC the ship; that they insisted on crowding them down the gangway, 
and he said It was only 'by the utmost exertion on his part and his officers 
that they could keep them from crowding down and tumbling off the gang- 
way ; and that he had to call to the mate several times to stop the passen- 
gers from coming down, as they were only endangering their lives by crowd- 
ing them down, and that they were getting more than he could carry. I 
said, 'How many did you bring the flrst load?' and he said, 'About 100 — ^half 
the passengers,' and I said, 'Do you think it is safe now for you to go along- 
side that ship any more, considering tlie position she is in?' and he said, 'Yes; 
by careful handling I can get alongside ail right.' 'Well,' I said, 'if it breaks 
any more round her stem, don't you do it, whether your judgment tells you 
to or not. Don't take any chance that is endangering the vessel in any way, 
because, if we lose that steamer, we lose her insurance and the huU to the 
Waimanalo Plantation. They would be tied up with sugar, and they would 
be in a devil of a flx.' That is just about the way I put it." 

It thus appears that the schooner was specîfically directed by Whit- 
ney not to take any risk in rendering any subséquent service. More- 
over, it appears that after the first day's service of the Cummings it 
was distinctly understood between the représentatives of the respective 
parties that for any other or further service rendered by the schooner 
no extraordinary nor unusual charge should be made. Mr. McClana- 
han, who had charge of this particular business for the hbelee, testi- 
fied, among other things, that, in a conversation between him and Mr. 
Whitney, held on the 21st of August : 

"The question of compensation for the use of the Cummings was then 
Itrought up, but no definite agreement arranged upon, Mr. Whitney sidetraek- 
Ing the subject-matter by saying generally that the amount of compensation 
was not in question at ail, that the boat was at our disposai, and that there 
would be no question about the matter of charge. I am not attempting to 
give his exact words, for I don't remember them. The impression was con- 
veyed, however, that compensation was a seeondary matter. that they were 
only too glad to assist the Manehuria and Haekfeld & Co. in any way they 
could that would not interfère with the regular business of the Cummings." 

In referring to the same conversation, Mr. Pfotenhauer, who was 
vice président of Haekfeld & Co., the Honolulu agents of the libelee, 
testified, among other things, as follows : 

"Mr. Whitney came in and asked us if we wanted to hâve the steamer 
Cummings, and I didn't say whether we wanted her or not, and then he — 
Then I said, anyhow, 'What will you charge us for the service you might 
render us?' And he said, 'Never mind the charge; we won't charge you 
much. We will he very fair, and we don't want to make any mouey out of 
this business, because we are both in the steamship business, and the com- 
pensation will be a seeondary considération.' " 

The witness Klebahn, who was the superintendent of the steamship 
department of Haekfeld & Co., testified to a conversation he had with 
Mr. Whitney the first time he went to the Manehuria, with référence 
to the Cummings, as follows: 
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"I asked him what his charge would be for the Cuinmiiigs, and he told me, 
'Don't bother your head about tliat; go ahead and use her, if we don't get 
a red cent for her.' " 

On cross-examination by Mr. McClanahan, Mr. Whitney was ques- 
tioned, and answered, among other things, as follows : 

"Q. Dld you hâve any conversation prior to going out there [to the Mau- 
churia] vpith any one in Hackfeld & Co.'s about the charge? A. I think tbere 
was no mention of any charge made until you aud Mr. Pfoteuliauer and my- 
self were talking, and I think mention was made of how mneh the service 
would be for what we Iiad already performed, and I made the statemeut that 
as soon as you were through I would send in my bill. Q. You remember that 
conversation? A. Yes ; that Is as far as I remember. Q. Mr. Pfoteiihauer 
and myself were présent at that time? A. Yes. Q. It opened up by an in- 
quiry as to what the charge would be? A. I cannot say how it arose. Q. At 
■any rate, there was an inquiry what the charge would be? A. Yes. Q. And 
the resuit of the inquiry was nil? A. No definlte answer. Q. That is, we got 
no definite answer from you? A. Not a bit. Q. But, on the coutrary, you 
said you would make a charge when the service was completed? A. Yes; 
that I would render a bill for the service. Q. Now. this, conversation, was it 
before or after the trip that you went out to the Manchuria? A. After the 
trip I made." 

If the représentative of the Hbelant entertained the intent to make 
any "emergency" or unusual charge for any services thereafter ren- 
dered by the Ctimmings, good faith required that the Hbelee be apprised 
of it. Pacific Mail Steamship Co. v. Commercial Pacific Cable Co., 
173 Fed. 28, 44, 97 C. C. A. 346. 

We are of opinion that for the services of the Cummings rendered 
subséquent to August 20th the Hbelant is entitled only to their actual 
value, based, not upon the theory that they were of any extraordinary 
nature, or rendered in the face of an emergency, but their reasonable 
value, considered with référence to like services rendered by the Hbel- 
ant under ordinary conditions. 

Agreeing with the trial court, however, that the services of the 
schooner on the 20th of August were extraordinary and of a hazard- 
ous nature, we are of opinion that they should be compensated upon 
that basis — a libéral allovi'ance for which we think is $1,000. 

The cause is remanded, with directions to the court below to modify 
the judgment in accordance with the views herein indicated — each 
party to pay its own costs of this appeal. 



THE JAMES McCATU.LEY. THE JIARIE PALMEE. THE 
BLANCHE HOPKINS. 

(Circuit Court of Appeals, Third Circuit. September 28, 1010.) 

No. 1,345. 

1. COl-USION (§ 60*) SOIIOONER AND TUG AiS'D TOW MEETING— FaULT OF 

TUG. 

The finding of the District Court that a tug with a scliooner in tow 
on a liawser was solely in fault for a collision between her tow and 
a meeting schooner in Delaware Bay at uight, on the ground that she 
held her course directly toward the meeting schooner until they wore 

•For otlier cases see same topio & § numbbe in Dec. & Am. Digs. li)07 to date, & Rep'r Indexes 
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eo close that there was danger of collision, and then attenipted to cross 
the schooner's bow with ber tow, afflrmed. 

[Ed. Note. — ^For other cases, see Collision, Cent. EMg. § 84; Dec. Dlg. 
i 66.*] 
2, Admihaltt (§ 92*) — Suit in Rem— Limitation of Recovebt bt Stipula- 
tion FOB Releasb of Vessel. 

Where a vessel libeled in a suit In rem is released on a stipulation 
for value, the court is wltliout Jurisdiction to enter a decree agaiust the 
Btipulators for a greater sum than tliat named In the stipulation. 

[Ed. Note.— For other cases, see Admlrality, Cent Dlg. §§ 64&-C49; 
Dec. Dig. § 92.*] 

Archbald, District Judge, dlssenting 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

Suits in admiralty for coHision by the schooner Marie Palmer against 
the Blanche Hopkins and the tug James McCaulley, and by the Hop- 
kins against the McCaulley and the Palmer. Deoree against tbe 
McCaulley in each case, and claimant appeals. Modified and affirmed. 

For opinions below, see 155 Fed. 894, and 173 Fed, 509. 

John F. Lewis and F. C. Adler, for appellant. 
Howard M. Long, for appellee Marie Palmer. 
Henry R. Edmunds, for appellee Blanche Hopkins. 

Before LANNING, Circuit Judge, and BRADFORD and ARCH- 
BALD, District Judges. 

LANNING, Circuit Judge. This case grows eut of a collision of the 
two schooners Marie Palmer and Blanche Hopkins in Delaware Bay 
shortly after 3 o'clock on the morning of October 30, 1903. Both of 
the schooners were seriously damaged. The Palmer, towed by the tug 
James McCaulley, was passing down the bay and the Hopkins was 
coming up. There were two proceedings in the District Court, one on 
the libel of the master of the Palmer against the McCaulley and the 
Hopkins, and the other on the libel of the master of the Hopkins 
against the McCaulley, whose owner brought in, under the fifty-ninth 
admiralty rule, the Palmer. In thèse two proceedings the District 
Court held the McCaulley to bave been solely at fault. See opinion, 
155 Fed. 894. After a référence to a commissiôner and the con- 
firmation of his report, a decree was entered in each of the proceedings 
against the McCaulley in accordance with the opinion of the District 
Court in 173 Fed. 569. The two proceedings hâve been consolidated 
for the purposes of the présent appeal. The master, mate, engineer, 
and steward of the McCaulley, the master, lookout, helmsman, and one 
of the crew of the Hopkins, and the master, second mate, and helins- 
man of the Palmer, were the witnesses in the two proceedings. Their 
testimony is conflicting. There would be little profit in discussing it 
in détail. We bave read it with care, and are perfectly satisfied with 
the conclusion of the District Court that the Palmer was whoUy free 
from fault. The real question in the case is whether the collision was 
due to the négligence of the McCaulley only, or to that of the Hopkins 
only, or to the joint négligence of the McCaulley and the Hopkins. 

*Far other cases (ee same topic & S ndmbbb lu Dec. & Âm. Digs. 1907 to date, & Rep'r ludezes 
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The substance of the testimony of the four witnesses for the Hop- 
kins is that 8 or 10 minutes before the colhsion the red and green side 
lights of the tug McCaulley were seen abôut one point off the Hop- 
kins' port bow ; that, when near the Hopkins, the McCaulley crossed 
the bow of the Hopkins and barely escaped a collision ; that the Hop- 
kins, then discovering the Palmer about four points ofï the Hopkins' 
port bow, put her wheel hard up for the purpose of crossing and cut- 
ting the hawser running from the McCaulley to the Palmer, and there- 
by avoiding, if possible, collision with the Palmer; and that the Hop- 
kins succeeded in cutting the hawser, but that the Palmer struck the 
Hopkins riear the latter's stern. 

The substance of the testimony of the witnesses for the McCaulley 
and the Palmer is that the Hopkins first showed to them her lights 
from one-fourth of one point to one point off their starboard bows; 
that a little later the Hopkins changed her course across the bows of 
the McCaulley 'and the Palmer ; that the tug McCaulley then gave 
two blasts indicating her intention of passing the Hopkins starboard 
to starboard, and starboarded her wheel for that purpose ; that, as the 
Hopkins continued her course across the McCauUey's bow, the Mc- 
Caulley blew four blasts as a signal of danger and hard-starboarded 
her wheel; and that, although the McCaulley escaped, the two schoon- 
ers collided. 

It appears, also, that the McCaulley was on the easterly side of the 
channel, which was at least a mile wide. She should hâve been on 
the westerly side. The Hopkins was about in the midchannel, or pos- 
sibly a little on the easterly side. The Palmer had no choice as she 
was the tug's tow. Whichever of the two conflicting stories is adopted, 
it is clear that the tug McCaulley attempted to cross the Hopkins' bow. 
Her own master says that if he had been at the wheel, and had seen 
the Hopkins' lights, he would not hâve attempted to cross the Hopkins' 
bow. Other witnesses say that if the tug had steered to the west 
instead of the east — that is, toward the port side of the Hopkins and 
the proper side of the channel — there would hâve been no collision. 

There is no suggestion by any of the witnesses that the tug at any 
time changed her course toward the west. Ail the witnesses who tes- 
tify on the sabject say that her changes were toward the east. If, 
then, we accept as true the statements of the witnesses for the Hop- 
kins that, when the lights of the tug were first seen from the Hop- 
kins, they were on the Hopkins' port bow, and that the Hopkins did 
not change her course, the changes in the course of the tug took her 
and her tow across the Hopkins' bow, and the Hopkins is without 
fault. If, on the other hand, we accept as true the statements of the 
witnesses for the tug and the Palmer that, when the Hopkins' lights 
were first seen, they were off the starboard bows of the tug and the 
Palmer, and the tug's changes were toward the east, there could hâve 
been no collision unless the Hopkins had changed her course also to- 
ward the east. Of the four witnesses for the tug the mate is the only 
one who testifies that the Hopkins altered her course. Of the three 
witnesses for the Palmer two testify that the Hopkins altered her 
course. Of the four witnesses for the Hopkins the lookout says he 
could not tell whether the Hopkins altered her course as he was on 
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the lookout. The man at the wheel admits that the course of the Hop- 
kins was changed one-fourth of a point toward the east, but we think 
his testimony is to the effect that the change was made before the look- 
out reported the lights of the tug. The master déclares that no change 
in the course was made from the time of the lookout's report until 
after the tug had crossed the Hopkins' bow and blown her danger 
signais. The fourth witness, a member of the crew, is silent on the 
question of change in the course of the Hopkins. 

Whether ail the vessels were on the easterly side of the channel or 
not, we are satisfied that location was not the proximate cause of the 
collision. The Hopkins was a sailing vessel, and, as against the tug, 
was entitled to hold her course. The vessels were approaching each 
other at the time when their lights were first seen, nearly head on. The 
duty of the tug was to steer clear of the Hopkins. The District Court 
regarded it as incredible that the Hopkins, a sailing vessel, changed 
her course to the east, and attempted to cross the bow of the tug. We 
should not reverse the finding of that court except on a clear prépon- 
dérance of évidence against the Hopkins. No reason for changing her 
course to the east is shown or suggested. Ail four of her witnesses 
expressly déclare that, when the tug's lights were first seen by them, 
the tug was about one point off the Hopkins' port bow. If that be 
so, then, since the tug was concededly on the easterly side of the chan- 
nel, the Hopkins was still further on that side, which was her proper 
side. Only the mate of the tug and the master and second mate oî 
the Palmer claim to hâve seen the lights of the Hopkins when they 
were first discernible. After a careful considération of ail the évi- 
dence, we hâve concluded that there is not such a prépondérance of 
proof of négligence on the part of the Hopkins as to warrant a re- 
versai of the decree of the District Court. 

The decree of the District Court in the proceeding instituted by the 
libel of the master of the Palmer against the tug McCaulley and the 
schooner Hopkins is divided into two parts, and déclares : 

(1) That the master of the Palmer recover from the claimant of 
the tug McCaulley and his stipulator the aggregate sum of $3,161.95 
for damages to the Palmer and for interest, and also the sum of $398.- 
13 for costs, making a total sum of $2,560.08. 

(2) That the libel of the master of the Palmer be dismissed as to 
the schooner Plopkins, and that the master of the Hopkins recover 
from the master of the Palmer and his stipulator costs amounting to 
$284.30. 

The decree in the proceeding instituted by the libel of the master 
of the Hopkins against the tug McCaulley and the schooner Palmer is 
also divided into two parts, and déclares : 

(1) That the master of the Hopkins recover from the claimant of 
the tug McCaulley and his stipulator for damages to the Hopkins, with 
interest, the aggregate sum of $7,326.08, and also for costs the sum 
of $660.70, making a total sum of $7,986.78. 

(3) That the pétition of the claimant of the tug McCaulley, filed 
under the fifty-ninth admiralty rule for the purpose of bringing in 
the schooner Palmer, be dismissed, and that the master of the Palmer 
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recover from the master of the tug McCaulley and his stipulator costs 
amounting to the sum of $73.73. 

On November 4, 1903, a stipulation was entered into by the proctors 
of the Palmer and the Hopkins and their respective owners, setting 
forth the filing of Hbeîs by the master of the Palmer and the master 
of the Hopkins, and agreeing that the tug McCaulley might be released 
from attachment in each of the two cases upon a stipulation being 
given by the claimants of the tug, with sufficient surety, in the sum 
of $10,000, the agreed value of the tug. It was further agreed thàt: 

"Sald stipulation siiall be for the beneflt of tlie libolant in both of the 
above causes should anything hereafter be fonnd to be due from the said 
tug 'James McCaulley,' in proportion to their respective claims." 

Pursuant to the above-mentioned stipulation, James McCaulley, 
claimant of the tug James McCaulley, and Bonaparte Shoe, his stipu- 
lator, on Novernber 5, 1903, entered into a bond acknowledging them- 
selves to be jointly and severally indebted to the master of the Palmer 
and the master of the Hopkins in proportion to the amounts that might 
thereafter be adjudged to be due to the libelants, respectively, and, in 
accordance \yith the terms of the above mentioned stipulation, in the 
sum of $10,000, and on the same day the court entered an order re- 
leasing thetug James McCaulley from attachment. It will be observed 
that the aggregate amount of the decrees against the tug McCaulley 
exceeds the sum of $10,000. In one of the assignments of error this 
is complained of, and, under the-authorities, the assighment must be 
sustained. In The Ann Caroline, 2 Wall. 538, 548, 17 L. Ed. 833, it 
was decided that a stipulation for the value of a vessel in an admiralty 
proceeding stands in the place of the vessel, and that the decree, as 
against the stipulators, cannot exceed the amount of the stipulation. 
"Whenever the obligation of the stipulator," said the court, "is for a 
definite sum named in the stipulation, the surety stipulating to pay 
that sum cannot be compelled to pay more than that amount. Same 
rule prevails whether the instrument is in form a bond or stipulation." 

■ In The Steamer Webb, 14 Wall. 406, 418, 20 L. Ed. 774, the court 
said : 

"The libel was In rem against the steamer, and the decree cannot be for 
more thari is within the jurisdietion of the court. The steamer was dls- 
charged from arrest ou stipulation in the sum of .$18,000 for value and $250 
for costs. The stipulators, to the exteut of their stipulation, hâve beeii 
substltuted for the steamer, and thus nothlng but the $18,000 value and $250 
for costs is within the control of the court. To that extent, and no greater, 
the stipulators hâve sub.iected themselves to the .iudgmeut of the court, and 
they cannot be made liable as stipulators beyond it. It was so determined 
in the case of The Ann Caroline,; and we need not repeat.what was then said. 
The decree in this case was largely in excess of the stipulation, and. while 
it is aflirmed upon its juerits, it must be niodified in regard to tlie amount 
of damages recoverable from the stipulators. The decree of tlie Circuit 
Court is ailirmed with the modification that It be reduced to the sum of 
$18,000 damages and $250 costs. And it is further ordered that each par- 
ty pay his own costs in this court." 

The record of the présent case fails to disclose whether any bond 
for costs was given in the court below. It does appear that the court 
ordered an appeal bond to be given in the sum of $750. The order of 
this court will therefore be that the portion of the decree of the couit 
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below entered in the proceeding instituted by the libel of the master 
of the schooner Marie Palmer for the aggregate sum of $2,560.08 for 
damages and interest, and the portion of the decree of the court be- 
low entered in the proceeding instituted by the Hbel of the master of 
the Blanche Flopkins for tlie aggregate sum of $7,986.78, be propor- 
tionately reduced so that thèse parts of the two decrees will equal the 
sum of $10,000. As thus modified, eacli of the decrees will be affirmed. 
The master of the Palmer and the master of the Hopkins are each en- 
titled to recover against the claimant of the tug James McCaulley and 
his surety their costs on the appeal bond given by the claimant of the 
tug. 

ARCHBALD, District Judge (dissenting). If the decree against the 
tug is to stand at ail, I agrée that it should be modified in the way pro- 
posed, but it is clear to my mind that the collision occurred solely be- 
cause of the négligence of the Hopkins, and that the libels against the 
tug should therefore be dismissed. As seen from the Palmer, when 
the Hopkins was first observed some two miles off, she. showed her 
green light and bore about a quarter of a point on the Palmer's star- 
board bow, proving that she was to the west of the tug and tow, pur- 
suing a diverging course, and had she continued so to do, the accident 
would not bave taken place. On sighting the Hopkins and noting her 
course, the tug, at the same time, as a precautionary and perfectly 
legitimate measure, veered slightly to the east, which would bave in- 
creased the divergence, if followed by the Palmer, or even without 
that, and this would hâve given ail parties plenty of room to pass. But 
the Hopkins, instead of continuing her course, as she was bound to do, 
when about a quarter of a mile ofif turned admittedly a quarter of a 
point to the east and probably more, shutting out her green light, and 
showing her red, and bringing her across the course of the tug. By that 
time, and as the resuit of this maneuvre, the vessels were so close in 
together that the tug, in order to escape being run down, had to veer 
sharply still further to the east, the Hopkins, as an emergency move, 
turning also again in the same direction to try and cross over between 
the tug and her tow, hoping to eut the hawser, but being struck by the 
Palmer before she could get by. ïî she had not, by her own errors, 
brought about the péril where this last move became necessary, it might 
hâve been justified. But the péril being of her own making by lier previ- 
ous change, of course, she is not to be let go upon any such plea. It 
is not to be conceived that the tug, after sighting the Hopkins, a mile 
or more away, would deliberately change over in the direction that 
she was coming in the attempt to carry her tow across the Hopkins' 
bow. Nor, on the other hand, is the Hopkins to be charged with sim- 
ilar foolhardiness, except as it clearly appears from the évidence that 
she had not observed the tug and tow as she should, when the change 
to the east was made. According to Nelsen, the man at the wheel of 
the Hopkins, they had not seen the lights of the tug, although she was 
almost upon them when this was done, which accounts for it ail. "Q. 
What order did you get from your captain when you made that change 
of a quarter of a point? What were his words? A. Steer northwest 
by north, three-quarters north. Q. How had you steered before that ? 
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You were steerîng by the compass? A. Northwest by north, one-half 
north. Q. You had not seen anything yourself of the tug's lights, 
when the change was made, or had you? A. No, sir. We seen her 
afterwards, about a point on the port bow — on the weather bow. Q. 
What iights of the boat did you see ? A. Red Hght and green light ; 
also the masthead Hghts. Q. How far away do you think that the 
tug was when you first saw her Ughts? A. She wasn't a very long 
distance. Shortly after we sighted her, the collision occurred." 

It is true that, on being asked to fîx the distance, he says it was be- 
tween a mile and three-quarters of a mile, but it is clear from the other 
évidence in the case, if not from his own, that it was much less. Har- 
vey, the captain, also says that the lookout reported the Iights of the 
tug about seven or eight minutes before the collision, and that they 
had been steering their changed course before they made the Iights; 
also, that the tug was not a length or two away when she (the tug) 
shifted her course and went across their bow, which could only refer 
to the second change, when the collision was imminent, by which the 
tug just esc^ped being run down. It is manifest from this that the 
Hopkins had not sighted the approaching tug and tow, although in 
plain view, and had not noticed, of course, that the tug had veered to 
the east, as she was bound to do, and that it was because of her fail- 
ure to make this timely observation that she ventured to change her 
course, which, under existing conditions, she had no right to do. And 
the lack of a proper outlook on the Hopkins, to which no doubt ail this 
is due, is emphasized by the fact that the Iights on the Palmer were 
not seen at ail until she was bearing down on the Hopkins, four points 
on her weather bow, the captain springing to the wheel at this junc- 
ture, and succeeding in getting his vessel olï with a glancing IdIow. 
Being convinced from thèse and other considérations that the situation 
was of the Hopkins' own making, and that this is established by évi- 
dence which we are not entitled to disregard, I cannot reconcile my- 
self to an affirmance of the decree holding the tug liable, and am 
therefore constrained to dissent. 



PUGET SOUND ELBCTBIC RY. v. FELT et al. 

(Circuit Court of Appeals, Niiitli Circuit. October 3, 1910.) 

No. 1,831. 

1. Oarmees (i 347*) — Setti!tg Down Passengees— Time to Alight— Jumpins 
FEOM MoviNQ Teain— Négligence. 

Where a carrier elther did not stop the train on which décèdent was 
ridlng at ail at the station where he desired to allght, or did not stop 
for a sufficient length of time to enable hlm to get off whlle the train was 
statlonary, décèdent was not per se négligent in alighting whlle the 
train was movlng slowly. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 1393, 1402; Dec. 
Dig. § 347.*] 

•For other cases aée same toplc & S numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. CaEEIEES (§ 333*)^AUGHTING FROM TRAIN— CONTRIBUTOEY NEGLIGENCE. 

A passeiiger is not négligent in alighting from a movlng train if tlie 
speed of the train and ail the surrounding circumstances are sucli tbat 
a person of ordinary prudence would hâve done tlie same thing. 

[Ed. Note. — For otlier cases, see Carriers, Cent. Dig. §§ 1391-1393; 
Dec. Dig. § 333.*] 

In Error to the Circuit Court of the United States for the Western 
Division of the Western District of Washington. 

Action by Susan E. Felt and others against the Puget Sound Elec- 
tric Railway. Judgment for plaintiffs, and défendant brings error. 
Afifirmed. 

See, also, 175 Fed. 477. 

B. S. Grosscup and W. C. Morrow, for plaintiff in error. 
W. C. Sharpstein, A. P. Black, George Clark, and Loveday, Kelley 
& McMillan, for défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge. This action was brought in the court below 
by the widow and minor children of Horace Felt, deceased, to recover 
damages alleged to hâve been sustained by reason of his death on the 
20th of November, 1908. The deceased got upon the interurban elec- 
tric railroad train of the plaintiff in error riuining from Seattle to 
Tacoma, in the state of Washington, at Auburn station, and purchased 
a ticket to Valley City station, where he intended to get off. The only 
alleged grounds of négligence on the part of the railroad company 
relied upon by the plaintiffs in the court below, who are the défendants 
in error hère, were the alleged failure of the défendant to stop its train 
at Valley City a sufïîcient time to enable passengers to alight, and the 
alleged sudden starting of the train from Valley City station with a 
jerk, thereby causing the deceased to fall against and under the train, 
resulting in his death. The trial having resulted in a verdict and judg- 
ment for the plaintiffs, the défendant company has brought the cause 
hère by writ of error, relying upon alleged error of the trial court in 
refusing to direct a verdict for the défendant, and its alleged errors in 
the giving and refusai to give certain instructions to the jury. 

A careful perusal of the record fails to disclose any évidence tending 
to shoAV the starting of the train from Valley City with a jerk. The 
évidence is substantially conflicting in respect to the length of time the 
train on which the deceased was a passenger stopped at that station, 
and, indeed, as to whether it stopped there at ail on the occasion in 
question. More than one witness on behalf of the plaintiffs testified 
that it did not stop there, while there was some testimony on the part 
of the défendant company tending to show that it stopped for from 
1 to 1% minutes. The train consisted of three coaches, the first of 
which was a smoker, in which the deceased rode with a companion 
named Gentry, and one or two other men. There was évidence given 
going to show that the deceased and Gentry had passed the aftemoon 
in a saloon in Auburn playing pool and cards, and boarded the train 

•For other cases see same topic & | numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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at Aubtirn about 6 o'clock in the evening, and there was testimony 
tending to show that as the train reached Valley City the deceased was 
in the act of taking a drink from a flask or bottle of whisky, and that, 
upon discovering that the place was the station at which he desired 
to get off, he jumped from his seat and started for the door of the 
smoking car, and, upon reaching the lower step of the platform of 
that car, took hold of the hand-hold upon the car and jumped, holding 
onto the handle ; that he was dragged a few f eet and then f ell between 
the platform and train; that the emergency bell was rung by the 
brakeman and the motorman brought the train to a stop about 150 or 
200 feet from the south end of the platform, when the body of the de- 
ceased was removed. The brakeman referred to testified on behalf of 
the Company that, "as they approached Valley City, he called the sta- 
tion several times, and assisted some old ladies with their baskets in 
alighting, jumping off the train beîore it stopped," and that, when he 
saw the deceased about to get off, he (the witness) jumped down to the 
bottom step of the second car and made a grab for the deceased. 
"He dragged," continued the witness, "over the first cattle guard ail 
right, an-d, going across thè road crossing, I said, 'For God's sake, let 
go.' I knew he would not let go. I didn't know whether he was hurt 
at, the ^ first crossing or not, but I knew the second cattle guard on the 
other side would catch him, because they were built opposite to the first 
cattle guard, and I jumped for the emergency bell, but we run for, I 
guess,>150 feet before we stopped." On cross-examination the brake- 
man testified that at the time he gave the signal to the motorman to 
go ahead from Valley City he did not see any one trying to get off the 
second car; that he did see some men on the platform of the smoker, 
but did not know whether they wanted to get off or had just gotten 
on. "Before I gave the signal to start the train," continued the wit- 
ness, "I did not look to see whether there was anybody wanting to get 
off the smoker. I did not make any investigation to see whether there 
were other passengers to get off the train. I was in a hurry. We 
bave to hurry to make the time and make the stops at the stations as 
short as possible in order to make the time we are required to make. 
It is jump and get from the minute you leave Seattle until you get to 
Tacoma." 

E. S. Bateman, another witness for the défendant company, testified, 
among other things, that "the car was moving very slowly at the time 
Felt attempted to get off." 

In view of the testimony hère referred to, it is plain that, unless we 
are prepared to hold that the mère alighting by a passenger from a 
train while it is in motion is per se négligence, the trial court would not 
hâve been justified in taking this case from tbe jury. The cases in re- 
spect to that question are very numerous and are more or less conflict- 
ing. Our opinion is that where, as in the case in hand, there is testi- 
mony tending to show that the railroad company either did not stop at 
ail, or did not stop at the station to which the passenger had purchased 
a ticket for a sufficient length of time to enable him to get off while the 
train remained stationary, the alighting by the passenger at such station 
while the train is moving very slowly is not necessarily négligence on 
his part, and that, if the speed of the train and ail the surrounding 
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circumstances were such that a person of ordinary prudence would 
hâve done the same thing, such passenger cannot be justly said to 
hâve been guilty of contributory négligence. 

Such was the effect of the instructions given to the jury by the 
learned judge of the court below, and, we being further of the opinion 
that the instructions given sufficiently covered the law of the case, we 
affirm the judgment. 

The judgment is affirmed. 



CATRON et al. v. SOUTII BUTTE MINING CO. 

(Circuit Court of Appeals, Niutli Circuit. October 3, 1910.) 

No. 1,811. 

1. Mines and Minerals (§ 122*) — Conveyance of Surface— Right to Sup- 

port. 

Wtiere the surface of land is owried by one, and tlie minerai beneath, 
witli the right to extract the same, is owned by another, whether the 
two interests hâve been created by a conveyance of the surface with a 
réservation of the minerai, or by a grant of the minerai \ylth a réserva- 
tion of the surface, the owner of the minerai right is bound to protect 
the surface, unless the right to destroy the surface has been expressly 
reserved in terms so plain as to admit of no doubt, 

[Ed. Note. — For otber cases, see Mines and Minerals, Cent. Dig. § 243 ; 
Dec. Dig. § 122.*] 

2. Mines and Minerals (§ 122*) — Conveyance op Subface— Deeds— Provi- 

sions FOR Support— Construction. 

Certain co-o\vners of a mining claim conveyed the surface by separate 
conveyances at différent times ; each deed reserving the minerals and 
the riglit to extract the same, and covenanting not to excavate nearer 
to the surface tlian 20 feet. One deed contained a covenant by the 
grantors to conduct their mining opérations so as not to injure tlie sur- 
face rights conveyed, and so as to protect the surface for a depth of 20 
feet thereunder. The other deed, while covenanting that the grantors 
should leave 20 feet below the surface of the ground for support, ex- 
pressly provided that they did not obligate theniselves to support or 
malntaln the surface by timher or otherwise. UeUl, that neither deed 
absolved the grantors. from their obligation, implied in the grant of the 
surface, so to conduct their mining opérations that the surface should 
at ail times be sustained. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. § 243 ; 
Dec. Dig. § 122.*] 

3. Mines and Minerals (§ 125*) — Actions — Issues and Proof — Decbee. 

Complainant, the owner of the surface of a mining claini, sued to quiet 
title against tlie owners of the minerals ; and they by answer alleged 
the minerai ownership, with the right to extract ail ores therefrom, pro- 
vided that the surface should not be damaged or in any way interfered 
with. Complainant, in answer to defendant's cross-bill. alleged its right 
to the surface and ail country rock underlying the same to a depth of 
20 feet, with the right to hâve the same undisturbed. damaged, or in 
any way interfered with by any of défendants' mining opérations. Held, 
that a decree enjoining défendants from extraeting the minerals in such 
a way as to in.]ure the surface, and requiring them at ail times to pro- 

•For other cases see same topic & % kumbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indese» 
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tect tlie surface, was not beyond tlie issues, under the rule that, In 
rendering a final decree the court may look to ail the pleadings In the 
case to détermine the issues created. 

[Ed. Note.^For other cases, see Mines and Minerais, Dec. Dlg. § 125.*] 

Appeal from the Circuit Court of the United States for the District 
of Montana. 

Suit by the South Butte Mining Company against Lulu F. Largey 
Catron, as administratrix of the estate of Patrick A. Largey, deceased, 
and others. From a decree for complainant, défendants appeal. Af- 
firmed. 

On February 23, 1902, patent was issued to Patrick A. Largey, Noah Arm- 
strong, and the heirs of Robert P. Hopklns, for the Otisco Iode minlng daim. 
Thereafter, Armstrong conveyed his Interest to Largey, and on July 19, lSÎ>t;. 
Largey and his wife executed to Bmery, Colbert, and Tong, a deed for their 
undlvided two-thirds interest in "the followlng descrlbed surface ground of 
the Otisco minlng clalm." Then followed the description of the portion con- 
veyed, and the following: "It being understood that the surface only is here- 
by conveyed, and that ail minerais and metals and ores below the surface, 
wlth the right to mine, prospect for, and extract the same, is hereby re- 
served to the parties of the flrst part, their heirs, représentatives, and as- 
slgns, and excepted and excluded from and not passed by this conveyanee. 
But the said parties of the flrst part, their heirs, représentatives, and as- 
signs, covenant and agrée that they will not mine or excavate under the sur- 
face of that portion of the lot above descrlbed, and which Is covered by the 
said Otisco Iode, nearer to the surface than twenty (20) feet from the présent 
surface of the ground, but wlll, in their minlng opérations, leave twenty (20) 
feet below the présent surface of the ground for support. But they do not 
obligate themselves, or their heirs, représentatives, or assigns, to support 
or maintain the said twenty (20) feet by timbers or otherwlse. but only not 
to mine or excavate within twenty (20) feet of the présent surface." There- 
after the Montana Central Railway Company, which had acquired the inter- 
est of Colbert, Emery, and Tong under said deed from Largey and wife, pro- 
cured a conveyanee from the heirs of Robert P. Hopkins, deceased, and later 
conveyed Its interest to the South Butte Mining Company, the appellee liere- 
in. The deed from the heirs of Hopkins to the Montana Central Railway 
Company contained the following provision: "And the said parties of the flrst 
part, for themselves, their heirs, personal représentatives, and assigns, cove- 
nant and agrée that they will not mine or excavate under the surface of that 
portion of the said Otisco Iode claim which is hereinbefore descrlbed, and 
hereby conveyed, nearer to the surface thereof than twenty (30) feet, but 
wlll so conduct their mining opérations as not to injure the surface rla:hts 
hereby conveyed, and so as to at ail times abundantly protect said surface 
wlth a depth of twenty (20) feet thereunder." 

The appellee, as complainant In the court below, brought the présent suit 
to quiet its title as against the claims of the heirs at law of Patrick A. 
Largey, deceased, the appellants herein, and others. In its amended and 
supplemental bill, after describing the portion of the surface ground of the 
Iode claim conveyed by Largey and wife to Emery, Tong. and Colbert, It pro- 
ceeds to allège: "That there is excepted from the land herein descrlbed ail 
the ore, quartz, and rock in place, lying beneath the surface and within the 
limits of the Otisco mining claim." AH of the défendants in their answers 
and cross-bills asserted a claim of title In and to a portion of the lands 
descrlbed in the bill. Upon the issues made, the court below entered a de- 
cree, adjudging that the appellee is the owner in fee of the surface of the said 
land, together wlth the right to hâve the said surface, wlth 20 feet under- 
lying the same, undisturbed by mining opérations or otherwise, and also is 
the owner of the right to subjacent support for the said surface; that as to 
said lands a portion of the défendants (the appellants herein) are the owners 
of an undlvided two-thirds interest in and to ail the ores, leads. Iodes, velns, 
and ledges, and ail the minerais in the same, and the decree contains the 

*For other cases see same topic & S numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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further provision: "Should mlning opérations be conducted underneath the 
said surface by the said défendants, or any of them, or their servants, agents, 
or successors in interest, tliey sliall so conduct their inining opérations as 
not to injure the said surface right, and so as to at ail tinies abundantly 
protect said surface with a deptb of twenty (20) feet thereunder." 

McBride & McBride, T. W. Nowlin, and Crittenden Thornton, for 
appellants. 

John A. Shelton, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The as- 
signments of error bring in question the correctness of the decree in 
giving the appellee the right of subjacent support for the surface of 
its land and 20 feet thereunder, and requiring the appellants so to con- 
duct their mining opérations as not to injure the same. The appel- 
lants, the Largey heirs, owning two-thirds of the Iode claim, and the 
Hopkins heirs, owning the other one-third, deeded by separate convey- 
ances, at diiïerent dates, their interests in the surface ground to the 
grantors of the appellee, reserving in each deed the minerais and the 
right to extract the same, and covenanting not to mine or excavate 
nearer to the surface than 20 feet ; the Hopkins heirs covenanting to 
conduct their mining opérations so as not to injure the surface rights 
conveyed, and so as to protect the surface with a depth of 20 feet there- 
under, and the Largey heirs covenanting to "leave twenty feet below 
the présent surface of the ground for support," but declaring that they 
did not obligate themselves to support or maintain the said 20 feet by 
timber or otherwise. The appellants contend that by the insertion of 
this last clause in their deed they are absolved from any positive duty 
of protecting the surface. 

When the surface of land is owned by one, and the minerai beneath, 
with the right to extract the same, is owned by another, it is imma- 
terial whether the two interests hâve been created by a conveyaiice of 
the surface with a réservation of the minerai, or by a grant of the 
minerai with a réservation of the surface. In either case the obliga- 
tion to protect the surface is the same. Dand v. Kingscote, 7 M. & W. 
174 ; Marvin v. Brewster Iron Min. Co., 55 N. Y. 538, 14 Am. Rep. 
322 ; Lord v. Carbon Iron Mfg. Co., 42 N. J. Eq. 157, 6 Atl. 813. And 
it is well settled that the grant of the surface, with a réservation of the 
minerais and the right to extract the same, does not permit the de- 
struction of the surface, unless the right to do so has been expressed 
in terms so plain as to admit of no doubt. Madden v. Lehigh Valley 
Coal Co., 212 Pa. 63, 61 Atl. 559 ; Williams v. Hay, 120 Pa. 485, 14 
Atl. 379, 6 Am. St. Rep. 719 ; Coleman v. Chadwick, 80 Pa. 81, 21 
Am. Rep. 93 ; Jones v. Wagner, 66 Pa. 429, 5 Am. Rep. 385 ; Burg- 
ner v. Humphrey, 41 Ohio St. 340 ; Livingston v. Moingona Coal Co., 
49 lowa, 369, 31 Am. Rep. 150; Collins v. Gleason Coal Co., 140 
lowa, 114, 115 N. W. 497, 18 L. R. A. (N. S.) 736; 2 Lindley on 
Mines, § 818; 27 Cyc. 687, 788. 

In Williams v. Hay it was held that a covenant to protect the surface 
will be implied in the absence of ail words to that efïect, and solely 
from the nature of the transaction. In that case the deed provided 
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that the grantor, in mining and removing minerai, "shall do as little 
damage to the surface as possible." It was contended that by thèse 
words there was granted the power to destroy the surface; but the 
court said that an absolute right to surface support was not to be taken 
away by a mère implication from language which did not necessarily 
import such a resuit. So in Burgner v. Humphrey the court held that 
a mining lease, in which it was stipulated that no mining opérations 
should extend to or be so near the dwelling house or barn on the 
leased land as to injure the same, did not by implication give the lessee 
the right to injure the surface elsewhere; and in Livingston v. Moin- 
gona Ooal Co., where there was a réservation of minerais and the right 
to mine the same, "without thereby incurring in any event whatever 
any liability for injury caused or damage donc to the surface of the 
land in working coal mines, minerais," etc., the court held that the 
grantors were bound to support the surface, and that the intention to 
dispense with subjacent support had not been manifested by clear and 
unequivocal language. In Davis v. Treharne, 6 Law Reports, 460, 
Lord Watson said : 

"When a proprietor of the surface and the subjacent strata grants a lease 
to the Avhole or part of his minerais to a tenant, I thlnk It Is an iniplied 
terni of that contract that support shall be given In the course of working 
to the surface of the land. If it is not intended that that right should be 
reserved, the parties must make it very clear upon the face of the contract." 

Upon a careful considération of the language of the deed of the ap- 
pellants, in the light of the authorities, we are not convinced that the 
trial court erred in holding that the grantors therein were not absolved 
from the obligation to support the surface. That obligation, as we 
hâve seen, was implied in the grant itself . To qualify that obligation, 
the grantors stipulated that they did not bind themselves or tlieir rep- 
résentatives or assigns to support or maintain the said 20 feet by tim- 
bers or otherwise, but only not to mine or excavate within 20 feet of 
the présent surface. Ail that they can claim from thèse words of the 
deed is that they shall not be called upon to support by timbers or other 
artificial means the superincumbent 20 feet. They are not thereby ab- 
solved from their obligation, which is implied in the grant of the sur- 
face, so to conduct their mining opérations that the surface shall at 
ail times be sustained. This is ail that the decree requires them to do. 

The appellant contends that the decree is not supported by the bill, 
that the appellee seeks by its bill a decree quieting its title to the surface 
of the land in controversy, and that a complainant cannot, in a suit to 
quiet title to the surface only, obtain a decree enjoining défendants, 
who are admitted to own the minerais beneath the surface, from ex- 
tracting the same in any way, especially in the absence of spécial allé- 
gations to justify such relief. It is true that the bill, so far as the 
Otisco mining claim is concerned, seeks only to quiet the appellee's 
title to a portion of the surface; but the court, in rendering a final 
decree, could properly look to ail the pleadings in the case, and the is- 
sues thereby created. In the answer ot the appeliants to the amendée! 
and supplemental bill they alleged their ownership to the minerais ly- 
ing beneath that portion of the surface of the Otisco claim described 
in the bill, with the right to mine and extract ail ores therefrom, "pro- 
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vided that, in the exercise of such right, the surface of said ground 
shall not be damaged or in any wise interf ered with" ; and in its an- 
swer to the cross-bill of the appellants the appellee alleged its right to 
the surface, and ail country rock underlying the same, and ail of the 
ground within 20 feet underlying the same, "undisturbed, damaged, or 
in any way interfered with by any mining opérations which may be 
carried on," etc., beneath the said 30 feet. The trial court, therefore, 
did not go beyond the issues in the case in awarding the appellee the 
relief which is specified in the decree. 
The decree is affirmed. 



LA FONCIERE COMPAGNIE D'ASSURANCES CONTRE LES RISQUES 
DE TRANSPORT DE TOUTE NATURE v. DOLLAR. 

(Circuit Court of Appeals, Ninth Circuit. October 3, 1910.) 

No. 1,G8S. 

INSUBANCE (§ 477*) — Marine Insukanoe — Général Averaqe Expknse— Tow- 
AGE TO Port of Necessity. 

A steamer, insured under a terra policy providing that the insnrer 
should not be liable for any particular average loss not amountitig to 5 
per cent, net, was proceeding to Hoquiani. in Gray's Harbor, for a cargo 
of lumber for San Francisco, when, in entering the harhor. she broke her 
rudder, rendering her unseaworthy. It was agreed between owner and 
insurer that San Francisco was the nearest port where she eould be 
properly rei>aired, and by agreenient she was towed to llofiuiara, loaded 
^vith lumber, and towed to San Francisco, where she was repaired. Hclû, 
that the voyage to San Francisco was one of necessity to a port of re- 
pairs, and the expense of the towage was in the nature of a gênerai 
average charge, for the beneflt of both owner and insurer, and for which 
the insurer was liable. 

[Ed. Note.— For other case.s, see Insurance, Cent. Dlg. §§ 1248, 1249; 
D«c. Dig. § 477.* 

Marine Insurance, gênerai average, see note to Pacific Mail S. S. Co. 
V. New York, H. & R. Min. Co., 20 C. G. A. 337.] 

Appeal from the District Court of the United States for the North- 
ern District of California. 

Suit in admiralty by Robert Dollar, trustée, against La Foncière 
Compagnie D'Assurances Contre Les Risques De Transport De Toute 
Nature. Decree for libelant, and respondent appeals. Affirmed. 

For opinion below, see 162 Fed. 563. 

Andros & Hengstler, for appellant. 

Charles Page, Edward J. McCutchen, and Samuel Knight, for ap- 
pellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The appellant insured the interest of the ap- 
pellee in the steamer Grâce Dollar, at San Francisco, on the 20th day of 
January, 1903, for the term of one year, from loss by reason of périls 
of the sea; the insurer, however, not to be liable for any particular 
average loss not amounting to 5 per cent. net. The action was brought 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
181 F.— GO 
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in the court below by the appellee against the appellant upon that pol- 
icy, and the case was there submitted upon an agreed statement of 
facts, which recites that: 

"Whlle the policy was In force, viz., on August 31, 1903, the steamer Grâce 
Dollar salled in ballast for Hoquiam, a loading port in Gray's Harbor, there 
to load a cargo of lumber and to hring the same back to San Francisco. 
While entering Gray's Harbor, the mas-ter, without fault on hls part, and by 
reason of a sea péril, missed the channel and touched bottons, thereby severe- 
ly injuring his vessel's rudder. A jury rudder was fitted on, and she was 
able to make the harbor under her own steam. From there she was towed 
to Hoquiam, where she was lilled with lumber in her forward part, so that 
her stem was broiight out of the water high enough to allow of her being 
beached, and a better jury rudder fitted. She was thereafter beaehed, a jury 
rudder was fltted, and she was again towed off, and then takeu to Wood's 
Mlll, in Gray's Harbor, where she loaded a tuU cargo of lumber; the in- 
surers having consented to towage to San Francisco in her disabled condi- 
tion, provided she should take a cargo of lumber. On September 13th she 
started for San Francisco in tow of the steam tug Rival, at which jtort she 
arrived in due course. ïhere was no opportunity or facility at any of the 
points named, except San Francisco, to obtain the repairs necessary to make 
the ship seaworthy. IJke facilities existed at Portland, Or., but by agree- 
ment between the parties San Francisco was accepted as the nearest port at 
which this could be done, and under this agreement the vessel proceeded as 
aforesaid to San Francisco, instead of Portland. Gray's Harbor Is a safe 
place at which a vessel may lie protected against the weather at ail times." 

Upon her arrivai at San Francisco, the damage sustained by the 
vessel was repaired, the costs of which, as well as the towage, being 
paid by her owners. Thereupon an adjustment was made in which the 
cost of towage to San Francisco was treated as a gênerai average 
charge. The libelant, having paid the charges according to the ad- 
justment so made, brought the action to recover the amount thereof 
from the insurance company, which denied liability on the ground that 
the cost of towage was not properly a gênerai average charge, but a 
particular average expense, and was not equal to 5 per cent, of the 
value of the vessel. 

The agreed statement of facts further shows that: 

"If the sald expense of towage to San Francisco be in law a particular 
average charge, the libelant's proportion of the amount of this and other 
charges of a particular average is less than 5 per cent, net of the amount 
insured by respondent's policy, and libelant under such conditions lias no 
claim or loss thereunder, by reason of the limitation of clause 1 of thé ijol- 
iey, which provides that no elaim of partial loss or particular average shall 
In any event be paid under said policy unless amounting to at least 5 per 
cent, net. If the said towage expense was properly stated in the sald ad- 
justment ^s a gênerai average charge, the insurance, including the respond- 
ent, would be liable, under the policy, for the amount thereof, and, in such 
event, the respondent's lialiility under the said nnlirv for its proportional 
share of ail gênerai average expense is the sum of $41.25." 

The sole question presented for décision is whether the cost of 
towing the Grâce Dollar from Gray's Harbor to San Francisco was a 
gênerai or a particular average expenditure. The court below held 
that it was in the nature of a gênerai average expense, basing its déci- 
sion largely upon the décision of Judge Story in the case of Potter v. 
Océan Insurance Company, 3 Sumn. 27, Fed. Cas. No. 11,335. 

That was an action on a policy of insurance dated March 4, 1836, 
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whereby the Océan Insurance Company insured Potter "fourteen thou- 
sand dollars on the bark Hannah, at sea and in port, for and during 
the term of one year, commencing the risk on the 3d of March, 1836, 
at noon. Should this vessel be at sea on a passage on the expiration 
of the year, the risk to continue at pro rata premium until her arrivai 
at her port of destination, paying one-half per cent, additional pre- 
mium, etc., at and after the rate of five per cent, premium." The pol- 
icy contained, among other things, a clause that "the company are not 
liable for wages or provisions, except for gênerai average." On the 
trial it appeared in évidence that the bark Hannah sailed from New 
Orléans on the 4th of November, 1836, with a cargo destined for and 
to be landed at Tampico. In the course of the voyage, on the 9th of 
the same month, in a severe squall, both of the masts were carried 
away; and on the llth of the same month a heavy gale was ex- 
perienced, in which a heavy sea struck the stern boat from the stern 
and stove it to pièces; and on the 5th of December following the 
bark arrived at Tampico and delivered her cargo. The necessary re- 
pairs to enable the bark to prosecute any further voyage could not be 
obtained at Tampico, and the bark returned to New Orléans, and there 
the repairs were made. The amount of those repairs, and the inci- 
dental expenses of the return to New Orléans as in case of a gênerai 
average, and the value of the stern boat, were claimed by the plaintiff 
from the insurance company. The company paid the amount admitted 
to be due on account of repairs, but contended that it was not liable for 
the wages, provisions, and other expenses incurred in the return voy- 
age to New Orléans as a gênerai average, (1) because the contem- 
plated destination of the bark was, in the regular course of her pro- 
jected voyage, intended to be directly back from Tampico to New 
Orléans ; (2) because it could not be treated as a case of gênerai aver- 
age, since there was no cargo intended to be taken back from Tampico 
to New Orléans. The company aiso contended that they were not 
liable for the loss of the boat, as it was lost in another and a distinct 
storm, and that the loss would not amount to 5 per cent. 

It appeared in évidence that the cargo was shipped at New Orléans, 
on a voyage "from New Orléans to Tampico, and from thence back to 
a port of discharge in the United States." The cargo was shipped 
under a charter party which contemplated the landing of the cargo at 
another port, Metamoras, at the élection of the agent of the ship at 
Tampico. The master in his déposition swore that the voyage was not 
intended to be directly back to New Orléans ; that, on the contrary, it 
was his intention, after delivery of the cargo, to employ the bark in that 
way which should be most for the interest of the owner. At the time 
he had in contemplation to go to Tabasco for a load of wood to carry 
to New York, but was prevented from employing her in that way, or 
any other, by the disaster. He also swore that his return to New 
Orléans was not in the regular course of the projected voyage, but 
solely for and from the necessity of the repairs to be made there as the 
nearest and most convenient port for that purpose. The counsel for 
the plaintiflf contended (1) that under the circumstances the voyage 
to New Orléans was a voyage of necessity for repairs ; that the com- 
pany were liable to the usual expense of wages, provisions, etc., for that 
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voyage, as in the nature of général average ; (3) that the loss of the 
boat was solely attributable to the disabled and crippled condition of 
the bark by the first storm, and her being unable to be kept f rom roUing 
in the trough of the sea by the want of any proper sails. 

Mr. Justice Story, sitting as Circuit Judge in the case, held, among 
other things, that the wages, provisions, and otlier expenses of the voy- 
age to the port of necessity, for the purpose of making repairs, consti- 
tuted a gênerai average ; that it makes no différence, in the applica- 
tion of the principle to policies of insurance, that there happens to be 
no cargo on board, so that there is, in fact, no contribution to be made 
by the cargo or by f reight ; for gênerai average does not dépend upon 
the point whether there are différent subject-matters to contribute, but 
whethér there is a common sacrifice for the benefit of ail who are or 
may be interested in the accomplishment of the voyage ; nor does it 
make any différence in the application of the principle that the insur- 
ance on which the question arises is not for a particular voyage, but on 
time. 

Appellant contends that there are substantial distinctions between 
the case cited and that at bar, and also contests its soundness. In so 
far as the question hère involved is concerned, we see nô substantial 
différence between the two cases. Hère the parties, in effect, expressly 
stipulated that the voyage from Wood's Mill, in Gray's Harbor, to 
San Francisco (which was not, as said for the appellant, the voyage 
originally contemplated by the parties), was a voyage of necessity to a 
port of repair. The ship had not reached Hoquiam at the time she 
was disabled, and never did do so, so far as appears, and, as a neces- 
sary conséquence, never did take aboard the cargo of lumber she en- 
gaged to take. When she became disabled on entering Gray's Harbor, 
there was, of necessity, but one of two things to be done — obtain re- 
pairs, or await eventual destruction. Being without cargo, there was 
no freight pending, and there were, consequently, but two interests 
then involved — the interest of the owners, and that of the insurer. 
That circumstance, however, does not preclude the adjustment occa- 
sioned by a voluntary sacrifice being made on gênerai average princi- 
ples. In that condition, and under those circumstances, the Grâce Dol- 
lar was, according to the agreed statement of facts, "towed to Hoqui- 
am, where she was filled with lumber in her forward part, so that her 
stern was brought out of the water high enough to allow of her being 
beached, and a better jury rudder fitted. She was thereafter beached, 
a jury rudder was fitted, and she was again towed oft", and then taken 
to Wood's Mill, in Gray's Harbor, where she loaded a full cargo of 
lumber ; the insurers having consented to towage to San Francisco 
in her disabled condition, provided she should take a cargo of lumber." 
The lumber taken on board by the disabled ship at the request of the 
insurer was manifestly for the better security of the vessel while being 
towed to San Francisco, and consequently for the benefit, in part, at 
least, of the insurer ; the cost of which towage was, in our opinion, of 
a gênerai average nature, and the payment of which was in the nature 
of salvage, and for the benefit of the insurer as well as the owners. 

Not only are we unable to see any substantial distinction between the 
présent case and that of Potter v. Océan Insurance Co., but we think 



CŒUR D' ALENE LUMBER CO. V. GOODWIN. 949 

the décision of Justice Story in that case in line with what was said by 
that eminent judge in delivering the opinion of the Suprême Court in 
the case of Columbian Insurance Co. v. Ashby, 13 Pet. 329, 10 L. Ed. 
186. See, also, Greely v. Tremont Ins. Co., 9 Cush. (Mass.) 415; 
Steamship Carrisbrook Co. v. London, [1902] 2 K. B. 681; Mont- 
gomery v. Indemnity Mut., [1901] 1 K. B. 147, [1902] 734. 

It seems to be conceded by both parties to the présent controversy 
that whether an act is gênerai or particular average must dépend upon 
the nature of the sacrifice, and not on whether there is more than one 
contributory interest. 

The judgment is afiirmed. 



CŒUR D'ALENE LUMBER CO. v. GOODWIN. 

(Circuit Court of Appeals, Ninth Circuit October 3, 1910.) 

No. 1,813. 

1. Trial (§ 419*) — Motion fob Nonsuit— Waiveb. 

Déniai of a motion for nonsuit at tlie close of plaintiffi's évidence Is 
waived by défendant introduclng its évidence. 

[Ed. Note.— For other cases, see Trial, Cent Dig. § 982; Dec. Dig. | 
419.*] 

2. Pleauing (§ 34*) — Complaint— Constbuction. 

Where défendant has answered, the complaint should receive a libei-al 
construction, especially when challenged by an objection to tlie introduc- 
tion of évidence. 

[Ed. Note. — For otlier cases, see Pleadlng, Cent Dig. | 72 ; Dec. Dig. } 
34.*] 
6. Masteb and Servant (§ 258*) — Injuries to Servant— Complaint. 

Wbere a complaint for injuries to plaintifC as off-bearer from an edger 
in deieiidant's hawmilL alleged tbat piaiiitia' was put to vvoi'k iu a box of 
ratlier small dimensions, with planks coming away from the edger passing 
him on both sides, requiring him to remove the edgings as they came by, 
that he was inexperienced in the service, and was not warned or in- 
structed relative to the danger thereof, and that he was struck and in- 
jured by a plank propelied along the table, the complaint stated a cause 
of action. 

[Kd. Note. — For other cases, see Master and Servant, Dec. Dig. § 258.*] 

4. Masteb and Servant (§ 286*) — Injubies to Servant— Négligence of Mas- 
ter— Question FOB JUBT. 

In an action for injuries to an ofP-bearer from an edger in a sawmill, 
whether défendant, in vievv of plaintiff's ignorance, was négligent in fail- 
ilng to give plaintiff spécial instructions, luteuded to preveut injury, lield 
for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. |8 
Î044~1050 ; Dec. Dig. § 286.*] 

In Error to the Circuit Court of the United States for the Northern 
Division of the District of Idaho. 

Action by George Goodwin against the Cœur d'Alêne Lumber Com- 
pany. Judgment for plaintifï, and défendant brings error. Affirmed. 

This is an action for damages, arlsing on account of personai Injuries re- 
celved, alleged to hâve been caused by the négligence of the plaiutilï in error. 

*For other caseï aee eame topic & i ntjmbbii in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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PlaintlfE below, the défendant hère, was injured while at work In an edger 
plt or box tailing the edgings from boards or planks as they came from a dou- 
ble edger. The table which earried the boards was 5 feet and 1 or 2 inches 
■wide, and was provlded with rollers, over which the boards were moved as 
they canae from the machine. Thèse rollers were four in nuniber after leaving 
the press rollers. The press rollers were arranged one set in front and one 
aft of thë edger saws, and were used for holding the planks in place while 
passing through the machine. The edger plt was an open space left In the 
table between two of the rollers over which the iilanks were earried away. In 
dimensions it was about 5 feet 1 Inch in width, the width being crosswise of 
the table, 2% feet In length, and 2 feet 9 inches in depth. The last roller 
formed the back end of the edger pit, in front of which was constructed a 
fender about 8 Inches in width, extendiug from near the top of the roller 
downward on an incline within the pit. The purpose of the fender was to 
guide the boards as the ends came aoross the plt above the roller and allow 
them to pass on to the table below. The plaintlfC was put to work In the edger 
pit; his duty being to shove or cast the edgings from the planks to the out- 
side of the table, to be earried away. The edger being of the double pattern, 
boards were edged at the same tlme upon both sides of the table, and the man 
in the pit was required to stand between thèse boards, as they came away from 
the machine, and perform the work. Hls, position was faeing the edger; but 
his work required him to shif t or turn about more or less to elear the table of 
the edgings as they came down the table along with the planks. The distance 
from the last pair of press rollers. or those .lust aft of the edger, was about 
18 feet, or possibly 18 feet 6 inches. to the edge of the plt, and 21 feet to the 
roller at the after edge. The boards. while passing through the pressure roll- 
ers, were drlven through with considérable force by the power of the ma- 
ehlnery ; but, when released, were earried on by their own momentum, and 
could be checked or stopped by a person in the pit, but not otherwise. 

Now, in View of this construction of the edger, the table for carrying away 
the boards and edgings. the edger plt. and Its relation to the etlger. and the 
manner in which the whole was operated, it is alletred in purjwrt by the plain- 
tliï that défendant, in May, 1907, employed plaintlfC to work in and about its 
sawmill ; that plaintifC was at the tirae whoUy inexperieneed with respect to 
the working and oiieration of the machinery of sawmllls ; that he was first 
set to work on the log decks in getting lois out of the water, and about a 
month later was directed to work in the edsrer pit "tailing the eclger." After 
descrlbing the duties rertuired of plalntiff in that position, the opération of the 
edger and edger table, the dimensions of the table, the dimensions of the edger 
pit. and the workman's position therein. the comnlaint continues as follows: 

"That said work which plaintiff did, and which plalntiff was directed to 
do by the said défendant as aforesaid, was dangerous work : that the place 
where plaintiff was directed to stand in performing said work and labor was 
not large enough to permit plaintlfC or any laborer to stand therein and 
worli and labor with safety to himself ; that the work required by défend- 
ant of plaintiff as aforesaid was too great for one person to perform, and 
in the attempted performance thereof was fraught with great danger to 
plaintiff, or any person engagea in the opération of such work; that the 
plaintiff at said timé was ignorant of the danger attendant upon the per- 
formance of said labor, and waa ignorant and inexperieneed as aforesaid, 
and did not know or appreelate the danger incident to the performance 
thereof, but that the défendant at ail of said times, and at the Unie of 
putting plaintiff to work as aforesaid, did know and fully reallze that said 
work was dangerous, and that the labor required was too great to be per- 
formed by one ordinary mau in safety, and did know that the place provided 
for plaintiff to work was not sufflclenûy large to enable plaintiff to work 
with safety to himself ; but that said défendant did not, nor did any of its 
agents or officers, give plaintiff any instructions whatever as to the dangers 
attendant upon such work, or Inform him of the dangerous place In which 
he was required to work, or of the fact that more work was required of 
him than could be safely performed by one laborer; that the mlll of de- 
fendant in which plaintiff was r)ut to work as aforesaid is a vèry large mil], 
ha-\dng & large capacity for the manufacture of lumber, and that it is the 
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custom in mills of such capacity universiilly to hâve iiioro tlian oue man 
employed to do the vvork required to be doiio hy plaintiff as at'orcsaid, a)l. 
of which facts were known to défendant, but inikuown to plaintiff. * * « 

"That plaintiff at the tlnie of said accident was of the âge of 26 year.s, 
and had not had ordlnary expei'ienee, and did not at said time bave eveu 
ordinary knowledge of dangers incident to and connected \^'ith the opération 
of sawmills in gênerai, and of the work as aforesaid in particular. and had 
not the ability and uuderstandlng to know and appreciate the dangers of 
said position, or even eonnnon ordinary dangers incident to and in connection 
with the opération of sawinlll niachinery and of machinery lu gênerai, and 
then and there knew no more about such niacliiuery, or auy machinery, than 
a ehlld of the âge of 14 years and of ordinary intelligence. 

"That on or about .Tune 9, 1907, and after plaintiff had l>een employed 
for eight days talling the edger as aforesaid, and vvhile plaintiff was in the 
discharge of his duties as aforesaid, and exercising reasonable care and 
caution, and without any fault, négligence, or carelessuess on the part of 
plaintiff, plalntlff's rlght leg was caught between a board passing from the 
edger table to tlie table with live rollers beyond the place where plaintiff 
was standing, and plaintiff was pushed and dragged by means thereof until 
his leg was fastened and pinioned against the said table beyond said edger 
table, and plnched and crowded between said table and the said board, and 
the flesh, muscles, tendons, bones, and blood vessels of plaintiff's said right 
leg were bruised, wounded, laeerated, and mangled in a most shocklng and 
painful manner, and the cords and ligaments of said leg were so eut, bruised, 
and mangled that plaintiff was forced to quit said employment as afore- 
said ; and plaintiff went to a hospital and received treatment thereln at the 
town of Cœur d'Alêne, and afterwards at other places, and was In the care 
of physicians until finally in December, 1907, after two opérations had been 
performed in a vain attempt to ciire said injury, it became necessary to 
amputate and eut off said leg in order to save plaintiff's llfe, and in Decem- 
ber, 1907, said leg was amputated and removed at a point about two inches 
above the knee joint ; tliat said amputation of said leg was caused and made 
necessary by the injury received by plaintiff as aforesaid in the mill of de- 
fendant. * * * And said board which caught plaintiff's leg as aforesaid 
was a very wide board, and came across said table and projected and filled 
a large portion of the spaee provided for plaintiff to stand in. and left no 
remaining room sutlicieut for plaintiff to stand and perform the labor re- 
quired pf him." 

To this complaint a demurrer was Interposed, on the ground that It did 
not State facts sufficient to constltute a cause of action, and was overruled 
by the court. After answer, and the cause havlng gone to trial, the suffl- 
ciency of the complaint was again objected to by way of demurrer to the 
évidence. This objection was also overruled. At the close of plaintiff's testi- 
niony, défendant moved for a nonsuit. This was denied, Again, at the 
close of ail the testimony, the défendant moved for an Instructed verdict 
dismissing the cause, which was also denied. The cause being submitted, 
and verdict and judgraent reudered for plaintiff, the défendant prosecutes its 
writ of error. 

R. E. McFarland, for plaintiff in error. 

R. T. Morgan and Edwin McBee, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
Two questions are presented on this record for considération: First, 
whether the complaint is sufficient; and, second, whether the motion 
for a directed verdict should hâve been allowed. The motion for a 
nonsuit was waived by the défendant introducing its évidence after 
the motion was denied by the court. 
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The sufficiency of the complaint is challenged upon the theory that 
it reveals too much, in that it shows that the hazard of the employ- 
ment, whatever it was, was an open and obvions one, and that, by 
engaging in the service, the plaintiff assumed whatever risk of danger 
attended it. The défendant having answered, the complaint should 
now receive a Hberal construction ; and this would be equally so when 
challenged by objection to the introduction of évidence to support it. 
It must be conceded that there is some ambiguity in the complaint, and 
much that is conclusion merely ; but it does show that the plaintiff was 
put to work in a box of rather small dimensions, as stated in the com- 
plaint, about two feet wide and three feet long, with planks coming 
away from the edger passing him upon both sides, and required to 
remove the edgings as they came by, which, coupled with the alléga- 
tion that he was inexperienced in the service, and was not warned nor 
instructed relative to the danger attending it, would seem to exhibit a 
good cause of action, ail intendments being in favor of the sufficiency 
of the complaint. The first objection is therefore not well assigned. 

As to the next question, the évidence tends to show that, after the 
plaintiff had worked about four weeks on and about the decks roUing 
logs and pulling them out of the water, he was put to work by the f ore- 
man of the mill in the edger pit ; that he was wholly inexperienced 
in that service, and so advised the foreman, but that the foreman, not- 
withstanding, did not warn him of any danger, nor instruct him how 
to avoid such as impended ; that the foreman agreed to pay him $2.75 
per day, which was 25 cents per day more than he had been getting 
previously, and that much more than was paid to the man whose place 
he took in the edger pit. In telling how the accident happened, the 
plaintiff says : 

"There was a whole lot of edgings come out at the same tlme together, 
and a few boards probably, and there was a whole lot of edgings corne out 
at this time; and I stooped over to get the edgings, and I raised up my leg 
to stoop over to catch them, and a wlde boarà, about 18 or 20 feet long, I 
should judge, came out from the edger and struck me hère, under the knee, 
and jammed my leg up against the roller and brulsed it, and then there was 
another board come out and kept pushing tliat one on ; and I stayed in there 
for a good while, and tlie boards kept pushing out — it couldn't go back — the 
saw was, there." 

He further relates that there were two band saws composing the 
edger ; that one is called the "big side" and the other the "small side" ; 
that one of them cuts ail the big logs, and the other the small logs ; that 
at the time two boards came out at the same time, there being two 
edger men working at the double edger ; and that his duty was to push 
the edgings off the table and cast them down on an endless chain at the 
sides to be carried away to the slasher. Further on, he states that, 
when the edgings were getting away from him, he turned right around 
from the saw to catch the edgings, turning to his left, and the board 
came out from the big saw, and struck him under the right knee from 
behind — the big edger, when facing the same, being on his right. Fur- 
ther, he says : 

"I tussled with the board for qulte a while until I got it out. I screamed 
and hollered, and nobody came to me, so I got out as best I could. I lifted 
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the end of tlie lioard iip as well as I coukl, and when I liffed it «p, of course, 
the saws pnshed il; out, and it nm along." 

This occurred in the afternoon ; but plaintiff went back to work, and 
continued ail the next day, and the day following until noon, when he 
told the foreman of his injury. The foreman directed him to go to the 
office and get a ticket to the hospital, which he did. He remained at 
the hospital about two days. Not liking the physician, he left, and 
employed another doctor, and aftervvards went to work elsewhere. 
He worked from place to place until December, when, becoming very 
ill, he went to the Harrison hospital. On examination by the physi- 
cian in charge, it was found that he was afflicted with acute inflamma- 
tion of the bone, about the knee joint and above and below it, termed 
"osteomyelitis," which culminated in amputation of his leg at tlie upper 
third of the thigh. 

A witness who seemed to be familiar with the opération of the 
double edger testified that there was danger in the pit, providing the 
board was so long that it was not released from the press rollers when 
the end of it crossed the pit. 

Among the witnesses for the défendant was one H. W. Strathern, 
who was a millwright and of long expérience in the opération of saw- 
mills. He described the edger pit minutely by dimensions as de- 
scribed in the statement preceding this opinion. As to the roUer back 
of the pit, he says : 

"There is a jtlank pnt in so tliat if a board — Tliey are liable to bend up 
or beud down as the case inii.y be, so there is a piaule set at an angle so tliat 
it will strike that plank and work np to the roll and go straight ovor tlie 
roll." 

In the witness' ojjinion the edger pit was a safe place in which to 
work. He described a board passing through the edger as coming 
pretty fast, but said that after it leaves the edger the force dies off, 
and that if it should strike a man it would be without force. On cross- 
examination, when asked whether a green hand in the pit was liable 
to get hurt, he answered : 

"I don't think a nian wonld put a man in there nnless he notifled him. I 
know I never do." 

And further, in effect, that, as a prudent millman, he would give 
such warning. 

The foreman testified that, when he employed plaintiff, he told him 
that the only danger was "that the boards would catch him and shove 
him out of the hole." Further, that at the time of the accident the 
mill was running on logs in length from 12 to 16 feet, with once in a 
while a small log from 18 to ,20 feet; that he had seen a man pushed 
out upon this table ; that the man who succeeded plaintiff got pushed 
out by looking around to the back of the mill; and that a 20-foot 
board would just about catch a man, was ail. 

John F. Smith, a millwright, and another witness for the défendant, 
testified as follows : 

"Q. Now, suppose that a man while tailing that edger should turn with 
his right side towards the edgei's and stoop over with his liand near tlie 
rollers behind him, stand on one foot and raise his riglit leg until his knee 
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Is on a levé! wlth the surface of the edger table, and an 18-foot board were 
to come out of the edgers and down the table and strlke him In the knee 
joint, the inside of the knee joint, on the right-hand side, would it hâve 
force enough to drag or push him up agalnst this roller so as to injure his 
kneeî A. If he tumed his right side to the edger? Q. Tes, sir. A. I don't 
think it would strike him with force enough to pin him in there. It might 
push him over the rolls if it got a sq.uare strike at him. I don't see how It 
eould pin him in there." 

A little later the witness continuée! : 

"It requires a certain amount of skill there, or a man must get aceustomed 
to the kind of work that he Is doing. It Is a pretty busy place when small 
Htuff is eomlng through that edger." 

There is a dispute in the évidence as to the length of time the plain- 
tiff had a helper ; the plaintiff saying but a short time, while the de- 
fendant claims that there was one présent during the whole time plain- 
tifï worked in the pit. 

Such, in efifect, is the testimony adduced bearing upon the particular 
controversy submitted for considération. 

Counsel for plaintifîf in error has reduced the inquiry to a narrow 
hmit. By his seventh assignment of error he allèges and shows that 
the trial court took the question whether the défendant had provided 
the plaintiff with a reasonably safe place in which to work from the 
jury, saying to them that the évidence offered by the plaintiff was in- 
sufficient upon which to warrant them in fînding upon that issue. The 
other point, whether the plaintiff had or had not a helper, is now im- 
material, as it is not shown that the helper in any way instructed him 
touching the danger attending the service. 

That. the service was attended with much danger, dépendent upon 
the length of the board being edged and trimmed, there can be but little 
question. If the boards were of the length of 20 feet or more, they 
would be driven across the edger pit with great force by the action of 
the press roUers, and if the workman was caught by them he would be 
forced out of the box. It is quite évident that a person might be 
caught just as plaintiff claims his injury occurred. Even if the board 
was not of the length of 20 feet, it might be driven forward by another 
board following it through the press roUers, and do a like damage. 

The plaintiff was an adult, being 36 years of âge, and the presump- 
tion obtains that he would comprehend and appreciate the ordinary 
dangers attending the opération of machinery with which he was fa- 
miliar, or about which he had worked for some length of time. In this 
instance, however, his position was behind the edger, and 18 or 20 
feet away from it, and having nothing to do with its opération. When 
set to work in the box, he advised the foreman that he was wholly in- 
experienced in that service; but, notwithstanding, he was neither 
instructed as to the opération of the machine nor warned of the espe- 
cial danger that would attend him in his work. At least, there was 
évidence to this effect to go to the jury. For the uninformed and un- 
wary, the edger pit constituted a véritable trap, as, when the boards 
were coming from the edger across the pit loose, there was no danger, 
but when long and rigid, being not yet released from the press rollers, 
or when being driven forward by another board from behind, there 
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was abundant péril and the liability to injury was great. The peculiar 
situation, and the latent danger attending it, required of the foreman, 
when advised of the inexpérience of the employé, that he give spécial 
instructions that injury might be avoided. Upon the whole, we are 
of the opinion that the court properly submitted the cause to the jury 
upon this question alone. See Stager v. Troy Laundry Company, 38 
Or. 480, 63 Pac. 645, 53 L. R. A. 459 ; Verdelli v. Gray's Harbor Com- 
mercial Co., 115 Cal. 517, 47 Pac. 364. 

Some question is made that the damages assessed are excessive, 
based upon the contention that the necessity for the amputation of the 
limb was not caused by the hurt that plaintiff received, but sprang f rom 
an independent trouble. However this may be, we do not find that the 
question was ever submitted to the court below, and it is not properly 
hère for our considération. 

The judgment is affirmed. 



In re T. A. McINTYRE & CO. 

(Circuit Court of Appeals, Second Circuit. August 11, 1910.) 

No. 314. 

1. COEPOEATIONS (§ 123*) EePLEDGE BY PlEDGEE. 

Wliere a stock certificate was pledged to stockbrokers as security to 
protect them against loss from transactions on the market for the 
pledgor's account, the brokers had no right to pledge the certificate for 
their own debts. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. |§ 509, 510: 
Dec. Dig. § 123.* 

Rights and liabllities of pledgees of stock, see note to Frater v. Old 
Nat. Bank, 42 C. C A. 135.] 

2. Embezzlement (§ 16*) — Repledge of Pledged Collatebals. 

Where a customer pledged stock wlth brokers to secure them against 
losses from transactions on the market for the customer's account, a 
repledge of the customer's stock by the brokers to secure their own 
debts at a time when the customer had no transaction pending with 
them, and when they were indebted to hlm, constltuted larceny. 

[Ed. Note. — For other cases, see Embezzlement, Cent. Dlg. §§ 17, 18, 
21 ; Dec. Dig. § 16.*] 

3. COBPORATIONS (§ 123*) ^TlTLE TO PLEDGED PbOPEETT— ESTOPPEL. 

Where the owncr of stock pledged the certificate wlth brokers to se- 
cure them against losses In transactions to be had for his account, In- 
dorsing a transfer of the certificate In blank, he thereby exposed hlm- 
self to the risk of losing the stock which was subsequently pledged by 
the brokers for their own debts, if the pledgee in good falth and for a 
valuable considération found It necessary to sell the stock in order to 
secure payment of advances, under the doctrine of estoppel, but dld not 
by such transfer part with his title to the stock In the event the pledgee 
found it unnecessary to sell the stock in order to satisfy the debt for 
which it was pledged. 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. | 539; Dec. 
Dig. § 123.*] 

4. Banketjptcy (§ 140*) — Pledged Peopebty— Identification — Eecovery. 

The owner of a stock certificate pledged it with his brokers as secur- 
ity for losses that mlght occur In certain contemplated stock trausac- 

*For other cases eee same toplc & i nitmbes in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 



956 181 FEDERAL REPORTER. 

tiens, and they without autbority, and while the owner lias no transac- 
tion pending and was not in debt to them, pledged ttie stoelc, with otlier 
seeurities, for a loan. After the brokers becaïue banla-npt, the pledgee 
satisfled the loan ont of other socnrities, retaining the original certificate 
so pledged until it was> delivered to the bankrupts' trustée. //''/<?, tliat 
the pledgor was entltled to recover the certificate as his sole property 
from the bankrupts' trustées, and was not required to suffer tlie sauie to 
be sold with the remaining seeurities pledged for such loan, aiid to con- 
tribute proportionately with ail the seeurities pledged to the paymeut 
of the loan. 

[Ed. Note. — For other cases, see Bankniptcy, Dec. Dig. § 140.*] 

5. Corporations (§ 123*) — Pledge of Stock— Use of Pboperty by Baileb 

— Recovery. 

Petitioner owned stock, which she loaned to brokers, witli permission 
to use the saine In their business ; the stock to continue her property, 
and remain in lier naine on tlie books of the corporation, and divideuds 
to be paid to her. The brokers pledged tlie stock, with other collatéral, 
as seeurity for a loan, and after the brokers became bankrupts the loan 
was paid by the application of other collatéral, and the stock was de- 
livered to the bankrupts' trustées. At the tinie of baiikruptcy it was 
worth $10,3.'')0, and at the tiine It was ordered sold by the trustée it was 
worth $16,750. Eeld, that the stock was' not unlawfully pledged, it hav- 
ing survlved the risks to which petitiouers'' coutract with the brokers 
exposed it, and, having been fully identifled, it remaiued her stock, sub- 
ject to such liens and obligations as had accrued agaiust it with her 
consent, and that, though it was bound to contribute with the other stock 
to the paymeut of the loan for which it was pledged it was only bouUd 
to contribute on the basis of its value at the time of bankruptcy. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 123.*] 

Pétitions to Review and Appeals from an Order of tlie District 
Court of the United States for the Southern District of New York. 

In the matter of bankruptcy proceedings by T. A. Mcintyre & Co. 
Mary H. Hudson and another pétition to review, and appeal from, an 
order of the District Court of the Southern District of New York 
disposing of certain property of which the bankrupts' trustées had 
taken possession. Reversed and remanded. 

See; also, 174 Fed. 627, 98 C. C. A. 381 ; 176 Fed. 552, 100 C. C. 
A. 140; 181 Fed. 960. 

Ceylon H. ll^wis and Will B. Crowley, for appellant Hudson. ■ 

Putney, Twombly & Putney (L-, H. Hall, of counsel), for peti- 
tioner and appellant Pippey. 

Irving h. Ernest and Wellman, Gooch & Smyth (Frederich Sco- 
lield, of counsel), for appellee Stone. 

Edward P. .Ward, for appellee ànd respondent Connor. 

D. Raymond Cobb, for respondent trustées. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. For some time prior to April 24, 
1908, the firm of T. A. Mcintyre & Co. had been engaged in the gên- 
erai brokerage business in the city of New York. Oh that day the 
pétition in bankruptcy was filed against the firm and the individual 
members thereof, and receivers were appointed. Adjudication fol- 

*For other cases seesame topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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lowed on May 21, 1908, and on July 24, 1908, trustées were elected 
and qualified. 

On March 4, 1908, the Metropolitan Trust Company made a loan 
to the firm of $200,000, receiving as collatéral therefor certain certi- 
fied checks, bonds, and certificates of stock indorsed so as to pass by 
delivery. It was agreed between them that substitutions might from 
time to time be made in the securities pledged. After bankruptcy, 
and on April 24th, the trust company applied the certified checks 
toward the payment of the loan, and thereafter from time to time 
proceeded to sell some of the pledged securities, until on May 6th 
it had realized enough to repay the principal and interest of the loan. 
It then held a cash balance of $832.16 and the following securities, 
which it had not found it necessary to sell, viz. : 300 shares Inter- 
national Power Company, common; 200 shares American Can Com- 
pany, preferred ; 18 shares Pullman Company ; and 66 shares United 
States Steel, preferred. 

On May 26th an order was made directing the trust company to 
turn over this cash balance and thèse securities to the receivers, which 
was donc, and receivers or trustées hâve ever since held possession of 
them. The order further directed ail persons making claim to any of 
the stock, bonds, and securities to file their claims with the référée in 
bankruptcy, to whom as spécial master was referred the détermination 
of ail rights, titles, and interests in and to any and ail of the said cer- 
tificates of stock or the proceeds thereof, and the spécial master was 
directed to "adjust, détermine, and adjudicate the rights, titles, inter- 
ests, equities, claims, and liens in and to any of the certificates of stock 
or the proceeds thereof, pledged," etc. 

Appeal of Pippey. 

On March 14, 1908, Pippey, being then the owner of certificate No. 
10,277 for 18 shares of Pullman Company common stock standing in 
liis name, indorsed a transfer in blank on the certificate and delivered 
the same to Mcintyre & Co. as security for transactions thereafter to 
be had between them, no authority to repledge the stock being given 
to Mcintyre & Co. Transactions were had, some stock was bought 
and sold, and on April 9th ail pending transactions were closed out by 
the sale of 100 shares Union Pacific, and the firm owed to Pippey 
about $500. On April 23d Mcintyre & Co. pledged Pippey's Pull- 
man stock with the trust company as a substituted collatéral security 
for the loan of $200,000. On A'pril 25th Pippey applied to the re- 
ceivers for the return of bis certificate, and was informed that it was 
in the possession of the trust company. On April 30th he demanded 
it from the trust company, and directed them not to sell the same. By 
May 6th the company had liquidated its claim of $300,000 out of the 
securities sold, and still held Pippey's certificate for 18 shares of 
Pullman Company. On May 16th he again demanded return of the 
stock, and, «that being refused, brought a replevin action against the 
trust company in the Suprême Court of the state to recover said stock. 
The order directing the trust company to turn over the certificate to 
the receivers and enjoining Pippey from prosecuting his replevin suit 
was made on May 26th. 
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It is now contended that the District Court had no jurisdiction to 
make such an order, so far as Pippey and his stock were concerned. 
Whether or not that court had jurisdiction to authorize its officers to 
take possession of the property of a third person, not then held by the 
bankrupt, but in the hands of another person, who asserted no title to 
it, a controversy as to its possession between the owner and the cus- 
todian being then actually pending in the state court, so that the prop- 
erty had been brought within the jurisdiction of such state court, is 
a question we need not now décide. No appeal from or pétition to 
revise this order was taken within the time allowed; but Pippey ap- 
peared before the spécial master and litigated his case. It will be 
necessary only to détermine whether or not he is now entitled to the 
return of his stock, the identity of which has at no time been lost. 
The certificate No. 10,277, which the trustées now hold, is the very 
same one which he intrusted to Mcintyre & Co. on March 14, 1908. 
The stock was deposited with Mcintyre & Co. merely as security to 
protect them against any losses from transactions on the market for 
Pippey's account. The firm had no right to pledge them for any of 
its own debts. When it did pledge them to the trust company, the day 
before its failure, the firm had no transaction pending and was itself 
indebted to Pippey. This was a larceny of his stock. Tompkins v. 
Morton Trust Co., 91 App. Div. 274, 86 N. Y. Supp. 520 ; Kavanaugh 
V. Mcintyre, 128 App. Div. 723, 112 N. Y. Supp. 987. No one dis^ 
putes that proposition. By reason of the circumstances that when 
he left the certificate with the brokers it was duly indorsed with a 
transfer in blank executed by himself, he exposed himself to risk of 
losing his stock if the person to whom it was pledged, in good faith, 
for a valuable considération, found it necessary to sell it in order to 
secure payment of his advances. That would be solely because Pip- 
pey would be estopped from asserting his title against the person 
who had parted with value on the faith of the transfer he had signed. 
But the pledgee has not found it necessary to sell the Pullman stock, 
It has repaid itself from other items of the pledged property. It no 
longer has any lien on such property. It can no longer avail of any 
doctrine of estoppel. Pippey's title to his stock is absolute. He is en- 
titled to the certificate which représenta that title. The trustées, in 
the language of the United States Suprême Court, "hâve no better 
right in [it] than the bankrupt." Thomas v. Taggart, 209 U. S. 385, 
28 Sup. Ct. 519, 52 L. Ed. 845. 

Instead of directing the trustées to return his stock to Pippey, the 
court has ordered it to be sold and the proceeds put into a fund with 
the proceeds of the 300 shares International Power Company and the 
200 shares American Can Company and the $832.16 surplus realized 
by the trust company from the securities which it sold to repay the 
$200,000 loan. In this fund Pippey is to share with others whose 
stock was improperly pledged by the brokers with the trust company 
and sold by it. The amount coming to him would be Itess than his 
stock. This is practically applying the principle of gênerai average 
to the situation. The pledge is treated as a common adventure, the 
securities sold as a sacrifice for the common benefit, to which ail in- 
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terests are required to contribute. We do not think Pippey can be 
thus required to contribute. If he had been left undisturbed to prose- 
cute the replevin suit, he would hâve recovered the spécifie pièce of 
property, which he owned, had identified, and was entitled to. By 
not appeaHng from the original order, and by prosecuting his claim of 
his stock in the bankruptcy court, he did not abandon any of his légal 
rights, nor obligate himself to contribute to the reimbursement of 
any one whose stock had been sold. 

The only authorities cited in support of the proposition contended 
for are Chamberlain v. Greenleaf, 4 Abb. N. C. (N. Y.) 185; Gould 
V. Central Trust Co., 6 Abb. N. C. (N. Y.) 381 ; Whitlock v. Sea- 
board Bank, 39 Mise. Rep. 84, 60 N. Y. Supp. 611. The first of thèse 
had no application to the facts of this case. The other two are Spé- 
cial Term décisions, which bave been held by the Appellate Division 
not to control when. property stolen from its real owner is found un- 
sold in the possession of the assignée of the thief. Tompkins v. Mor- 
ton Trust Co., 91 App. Div. 285, 86 N. Y. Supp. 530. 

So much of the order as relates to Pippey's stock is reversed, and 
cause remanded, with instructions to direct the trustée to return his 
stock to him, or, if it bas been sold, to turn the proceeds over to him. 

Appeal of Mary H. Hudson. 

Mrs. Hudson is the owner of the "200 shares American Can Com- 
pany, preferred," which was not sold by the trust company, and was 
identified and demanded by the appellant. The facts differ from 
those in Pippey's Case in an important particular. Mrs. Hudson did 
not deposit her stock with Mcintyre & Co. as security for transactions 
on her account. She loaned it to the firm for use in its business ; it 
being agreed between them that the stock "was to continue the prop- 
erty of Mrs. Hudson, and to remain in her name on the books of the 
respective companies, and the dividends are to be paid to her." She 
brought no replevin suit. The original certificates remained with the 
trust company until after it had repaid itself by the sale of other se- 
curities, and were then turned over to the trustée. At the time of 
the bankruptcy, her stock was worth $10,350. At the time the order 
now under review was made it was worth $16,750. The order re- 
quired the stock to be sold, and the whole amount paid into the fund, 
but liquidated Mrs. Hudson's claim against the fund at $10,350 only, 
on which basis she is to share and contribute. 

The stock could hâve been "used by the firm in its business," at 
the same time continuing her property, only in the way in which Mc- 
intyre & Co. used it, viz., as collatéral to loans which the firm effected. 
It cannot, therefore, be treated as "stolen stock," as in Pippey's Case, 
although, having survived ail the risks to which her contract with 
the firm exposed it and been fully identified, it remained her stock, 
subject to such liens and obligations as hâve accrued against it with 
her consent. It should therefore contribute with the other securities 
similarly situated, sold and unsold, to the payment of the loans to 
secure which it was rightfully pledged. But when it has responded to 
that obligation it remains her property, and she is entitled to hâve it 
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returned to her. This would be eiïected by delivering the stock to 
her upon her paying into the f und the sum of $10,350, which was its 
value at the time of the bankruptcy, treating it as if it had been then 
used to repay the loan. On that basis it should contribute to repay 
the loan, and on the same basis Mrs. Hudson should share in any 
surplus. There is no equity in selling her stock at $16,750 and allow- 
ing her to share on the basis of $10,BoO only. 

We see no reason to disturb the finding of the District Court as 
to disbursements charged against this particular fund. 

The order is reversed as to Pippey and Hudson, and cause re- 
manded, with instructions to take further action in conformity with 
this opinion. 



In re T. A. McINÏYRE & CO. 
(Circuit Court of Appeals, Second Circuit. August 11, 1910.) 

No. 201. 

1. Tbusts (§ 358*) — Conversion bt Trustée— Subséquent Replacement of 

MONBY. 

Wliere a trustée has drawn out of a deposlt moueys wliich belouged 
to several différent persons, and thereafter niakes a deposit to the same 
account, the deposit will he considered as a gênerai restoration, in which 
ail the, defrauded cestuls que trust will share ratably. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. §§ 523, 553; Dec. 
Dig. § 358.*] 

2. Bankkuptcy (§ 155*) — Ownebship of Property Pledoed— Recovert. 

Bankrupts, who were stockbrokers holding stock for a customer, used 
the stock as their own, pledging the same, with other stock, for loans. 
^^^len they falled, there were 95 shares of the kiud of stock so pur- 
chased amoiig collatéral deposited with the C. Bank, 10 shares were 
pledged on another loan, and there were 2 shares in the bankrupts' 
vault. They owed to their customers 1,651 shares of that variety of 
stock, and there \yas no identification of the 05 shares, or any of them, 
as those bouglit for a particular customer. HclO. tliat the customer for 
whom 200 shares were purchased could not recover the certiflcates so 
pledged, iinder the rule that persons whose stock has been so used can- 
not establish title to spécifie certiflcates of the stock found after bank- 
ruptcy pledged as collatéral to a loan, unless they can identify the cer- 
tiflcates as representing the shares which the bankrupt took from them. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 155.*] 

Pétitions to Review Order of the District Court of the United 
States for the Southern District of New York. 

In the matter of bankruptcy proceedings of T. A. Mcintyre & Co. 
Pétition by Mary D. Grâce and others to review an order of the Dis- 
trict Court for the Southern District of New York in disposing of 
their claims to certain pledged securities. Order affirmed. 

See, also, 174 Fed. 627, 98 C. C. A. 381 ; 176 Fed. 553, 100 C. C. 
A. 140; 181 Fed. 955. 

'For other cases see same topic & § n'jmbbe la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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V\'ni. J. Grâce, for petitioner Grâce. 

lyloore, jileccker & Wheeler (C. M. Bleecker, of counsel), for pe- 
titi':ner hij^ersoll. 

Jv-selstyn & Ilanghwort, for petitioner Talbot. 

Natimn Jiurkan, for petitioner Dippel. 

Wiii. II. Van Steenbergh, for petitioner Von Frantzius Co. 

Trvin;.;- L. Ernst and D. Raymond Cobb, for respondent trustées. 

B. B. Aylesworth, for respondent Bradley. 

W. A. Mackenzie for claimants C. C. Bradley & Son. 

Ikfore LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. This is anotb.er group of controver- 
sies grovving out of the bankruptcy of T. A. Mcintyre & Co., referred 
to in two other opinions handed down to-day, Burlingham v. Crouse, 
181 Fed. 479, and Pétition of Pippey, 181 Fed. 955. The tirm on 
April 22, 1908, two days before bankruptcy, efïected a loan of $200,- 
000 from the National Bank of Commerce, giving as collatéral there- 
for certain securities, some of which belonged to their customers. On 
April 23d some substitutions of securities were made. On the day 
of the failure the bankrupts had in the same bank a balance to their 
crédit on ordinary deposit and check account of $11,924.83. The 
bank applied this balance toward payment of the loan, and proceeded 
from time to time to sell some of the collatéral securities, applying 
the proceeds in the same way. On May 6, 1908, the loan was fully 
paid, and the bank held a balance of $33,177.93 in cash and some: 
bonds and stocks, âll of which were turned: over to the trustées in 
bankruptcy. Varions persons presented claims against this fund. 

We agrée with the District Judge that it will serve no useful pur- 
pose to discuss the détails of the several claims. The report of the 
master is voluminous and exhaustive. ITis discussion of the légal 
questions presented is most careful, and présents a very fuU citation 
of authorities. A brief statement of the separate questions which 
hâve been presented on this argument will be sufficient. The bank- 
rupts disposed of securities which belonged to several of their cus- 
tomers, and deposited the proceeds in one of their gênerai bank ac- 
counts. Their drawings exhausted their own funds therein, and also 
such proceeds. Subsequently deposits were made, and at the time of 
failure there was over $11,92:1.8,3 balance in bankrupt's favor. The 
proposition presented is this: When a trustée bas drawn out moneys 
which belonged to several différent persons, and thereafter makes a 
deposit, shall such deposit be considered as a gênerai restoration, in 
which ail the defrauded cestuis que trust vidll share ratably, or is it 
to be treated as making good so far as it wil! go the separate amounts 
converted from each in the order in which they were abstracted? We 
concur with the spécial master and the District Judge in the conclu- 
sion that it is to bc assumcd the defiiulter intended whatever repay- 
ment he made to ap|;ly on the entirc dcfault, and did not intend to 
prefer th.e person whose mcjney he .first abstracted, by first making 
him whole at the expense of ail the others. 

Bankrupts bought 200 shares of a certain stock for a customer. 
They did not keep this stock, but used it as they would their own in 
181 F.— Gl 
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the gênerai transaction of their business. They did the same with 
other customers who had bought like stock. When they failed there 
were 95 shares of this kind of stock among the Bank of Commerce 
collatéral, 10 shares were pledged on another loan, and there were 2 
shares m their vault. They owed their customers 1,651 shares of 
this variety of stock. We cannot find f rom the record any satisfactory 
identification of the 95 shares (or any of thern) as being those bought 
for this particular customer, rather than those bought for some one 
else. He is not in the position of Pippey (sèe opinion filed to-day in 
Re Mcintyre, 181 Fed. 955), and is not entitled to the certificates. 

We also concur in the conclusion of the District Judge that per- 
sons whose stock has been used by a bankrupt for his own purposes 
cannot establish title to spécifie certificates of stock, found after bank- 
ruptcy as collatéral to some loan, unless they identify those certificates 
as representing the shares which the bankrupt tooïc from the claim- 
ant. 

The order is affirmed. 



UNITED s. s. OO. et al. v. HASKINS et al. 

(Circuit Court of Appeals, NIntli Circuit. October 3, 1910.) 

No. 1,821. 

1. Admiralty (§ 118*)^Appeai^— Eeview of Findings of Fact. 

ïlie flnding of a commissioner appointed in an admiralty cause, on a 
question of fact depending largely on the crédit to be given to the various 
witnesses testlfying before him, confirmed by tlie court, has every reasou- 
able presumption In its favor ; and an appellate court is not justified in 
setting aside or modifying the deeree based thereon, unless there clearly 
appears to hâve been error or mistalce in the flnding or the conclusion 
drawn therefrom. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. § 770 ; Dec. Dlg. 
§ 118.*] 

2. Shipping (§ 132*) — ^Action foh Damage to Caego— Evidence of Damages. 

Where a shiproent of cofCee was damaged on the voyage through the 
fault or négligence of the carrier, who had kuowledge of the damage after 
Its arrivai, the consignée was not bound to sell it at public sale or on 
public notice, but in a suit agaiust the ship to recover the damage may 
show that its market value in its damaged condition was no greater 
than the priée for which it was sold at private sale. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 132.*] 

3. Shipping (§ 131*)- — Action for Damage to Cargo— Measube of Damages. 

The measure of damages recoverable from a carrier for damage to 
cargo through its fault is the différence between the market value of the 
cargo at the time and place of delivery in the condition in which it would 
hâve arrlved but for the carrier's fault and its inarket value in the con- 
dition in which by reason of such fault it did arrive, with interest from 
the time of delivery. 

[Ed. Note. — For other cases, see Shipping,- Cent. Dig. § 4G7 ; Dec. Dig. 
§ 131.*] 

Appeal from the District Court of the United States for the North- 
ern District of California. 

•For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Suit in admiralty by Thomas Haskins and Max Scliwabacher, part- 
ners as Leege & Haskins, against the steamer Santa Rita, the United 
Steamship Company, claimant, and others. Decree for libelants, and 
claimant and others appeal. Affirmed. 

Page, McCutchen & Knight, for appellants. 
William Denman, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. It is alleged in the libel that in the 
month of October, 1906, Arbuckle Bros, shipped on board the steamer 
Santa Rita from the port of New York, to be carried and transported 
in said steamer to the port of San Francisco and delivered to the 
libelants, 1,067 bags of Santos coffee, weighing 153,764 pounds, .the 
said coffee then being in good order and well conditioned, to be deliv- 
ered to libelants in like good order ; that the said steamer did steam on 
said voyage, and thereafter arrived at the port of San Francisco, and 
delivered to the libelants the said coffee, but not in the like gocd order 
as when delivered to the said ship ; but, on the contrary, the said 
coffee, when delivered to the libelants at the said port of San Francisco, 
was badly damaged by contact with oil and water, which damage was 
inflicted upon the said cargo while in the possession of the said ship on 
the said voyage. It is alleged that the in jury to the cargo received 
on the voyage was more than $10,000. 

In claimants' answer the shipment, carriage, and transportation of 
the coffee from New York to San Francisco, and its delivery to the 
libelants, is admitted; but it dénies upon information and belief that 
at the time of such delivery said coffee was badly or at ail damaged 
by contact with oil and water, or either thereof, and, on the other hand, 
avers the fact to be that said coffee, if damaged at ail, was damaged by 
a cause specified in the bill of lading as exempting said carrier from 
liability, to wit, from leakage, breakage, contact with other goods, and 
périls of the sea. 

The matter coming on to be heard by the court, it was admitted at 
the hearing that the allégations of the libel as to the ownership of the 
cargo, its receipt by the vessel in good condition, and its delivery in a 
somewhat damaged condition were true. The court found that the 
damage to the coffee was not caused by leakage, breakage, contact 
virith other goods, and périls of the sea, or any of them, as alleged in 
the answer, or at ail. The case was thereupon referred to the com- 
missioner to take testimony and assess damage^s, who heard the testi- 
mony introduced by the respective parties and found that : 

The consignment of coffee upon which the damage was to be as- 
sessed, and for which the steamer Santa Rita had been found liable, 
arrived at the port of San Francisco during the month of January, 
1907; that the coffee was taken from the dock of the steamer's dis- 
charge on January 30, 1907, and within six or seven days thereafter, 
through the agency of a broker, sold as damaged coffee to a coffee j ob- 
ber in San Francisco for 5% cents per pound, and within a week there- 
after again sold by thé purchaser to a coffee buyer in St. Louis for 6% 
cents per pound; that considérable expense was had in conditioning 
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the coffee and preparing it for shipment ; that otlier coiïee, part of the 
^sarrie gênerai cargo of the steamer, consignée! to a cofïee firm in San 
■Francisco and damaged from the same cause, was sold in San Fran- 
cisco in the month of September, 1907, for 6 cents per pound; that the 
market value of Santos coffee in sound condition in the market of San 
Francisco at the date of arrivai of the Santa Rita was IOI/2 cents per 
pound ; that the number of pounds of coffee shipped in good order was 
152,764 pounds, consisting of 1,067 bags; that the total weight of the 
coffee delivered was practically the same as the weight shipped. 

As a conclusion from the finding the commissioner found the market 
value qf the coffee in sound condition to be : 

152,764 pounds at 10% cents per pouud $16,040 22 

The value of tlie dauiaged coffee, to be 152,764 pouuds, at 5V4, cents 
per pound 8,020 11 

$ 8,020 11 
It was admitted that there was unpaid freight amounting to 5G 57 

$ 7,90?, 54 
The Interest on this sum was found to be 1,112 24 

Total amount ot damage. . > $ 9,075 78 

The report of the commissioner was confirmed by the court, and a 
decree entered accordingly. From this decree the claimant of the 
vessel appeals. 

The àppellants seek to review the single question as to the value of 
the cofïee in its damaged condition, claiming that its value was at least 
6 cents per pound. The question is one of fact, depending very largely 
upon the crédit to be givén to the yarious witnesses seen and heard by 
the commissioner. Undèr thèse circumstances not only is there every 
reasonable preSumption iri favor of the commissioner's finding, and 
the decree ôf thé District Court based upon such finding, but this court 
wduld riot be justified in setting aside or modîfying the decree, unless 
there clearly appears to hâve been error or mistake in the finding of 
the cbtrimissioner or the conclusion dràwn therefrom. Tilghman v. 
Prdctor, 125 U. S. 136, 149, 8 Sup. Ct. 894, Sl'L.'Ed.' 664; Crawfdrd 
V. Neal, 144 U. S. 585, 596; 12 Sup. Cî. 1'59, 36 L. Ed. 553 ; Furrer v. 
Ferris, 145 U. S: 132, 134, 12 Sup; Ct. 821, 36 L. Ed. 649; Davis v. 
Schwartz, 155 U. S. 63i; 636, 15 Sup. Ct. 237, 39 L. Ed. 289; Gaffner 
V. Pigott, 116 Fed. 486, 487, 54 C. C. A. 641 ; Wâbash v. Compton, 172 
Fed. 17, 21, 96 C. C. A. 603. 

It is objected by the àppellants that no notice of the sale of the coffee 
for whom it might concern had beén given to any one representing the 
vessel ; that no public sale was made, or sale on public notice ; and that 
no opportunity was offered àppellants to secure a bidder for the coffee, 
and thereby minimize the damage by obtaining the best price it would 
bring. The agent of the vessel knew, upon her arrivai and the dis- 
charge of her cargo, that the coffee was damaged. Prima facie the 
vessel was liable, and the burden was upon the owner to clear the vessel 
of this liability. The coffee remained on the dock for a week or more. 
The bill of lading did not provide for a notice of sale of damaged 
cargo, or* that it should be by public sale or upon public notice, and 
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there is no évidence that, had such public sale been made or public no- 
tice given, a better price would bave been obtained. 

The évidence introduced by tbe claimants that other coffee from the 
same vessel and in about the same condition vv'as sold in August or 
September, 1907, for 6 cents per pound, f urnishes évidence of but little 
weight as to the value of the coffee in the first week in February, 1907. 
Likewise the évidence of the resale of the coffee in question in St. 
Louis at 6% cents per pound does not necessarily contradict the testi- 
mony of a number of other witnesses that the value of the coffee was 
514 cents per pound in San Francisco at the time of the arrivai of the 
Santa Rita. 

The measure of damages recoverable from a carrier for damage to 
cargo through its fault is the différence between the market value of 
the cargo at the time and place of delivery in the condition in which it 
would hâve arrived but for the carrier's fault and its market value in 
the condition in which by reason of such fault it did arrive, with inter- 
est from the time of delivery. The Compta, 6 Fed. Cas. 233 (No. 
3,070) ; The Nith (D. C.) 36 Fed. 86 ; Ringgold v. Haven, 1 Cal. 108, 
118; New York, etc., Railroad Co. v. Estill, 147 U. S. 591, 616, 617, 
13 Sup. Ct. 444, 37 L. Ed. 293; The Berengere (D. C.) 155 Fed. 439, 
440. This was the valuation adopted by the court below, and there was 
évidence sufficient to support the decree based upon such valuation. 

We hâve read the évidence carefully, and we do not see how the 
commissioner could hâve made any other finding or reached any other 
conclusion than he did. 

The decree of the District Court is therefore affirmed. , 



UXITED s. s. CO. et al. v. A. SCHILLING & CO. 

(Circuit Court of Appeiils, Ninth Circuit. October 3, 1910.) 

Xo. 1,822. 

Appeal from the District Court of the United States for the Northern Bis- 
triet of Califoruia. 

Suit in admiralty i)y V. Schilling & Co., a corporation, against the steamer 
Santa Rita, tlie ITuited Steanisliip (,'ompany, claimant, and otliers. Decree 
for llt)elant, and claimant and others appeal. Atlirmed. 

Page, MeCutchen & Knlglit. for appellauts. 
Wiillani Denmau, for appellee. 

Before GILBERT, KOSS, and JIOKROW, Circuit Judges. 

MORIIOW, Circuit Judse. Tlie facts iu tlvis case are suhstantially the 
same as in the case of United Steamshli> Co. v. Thomas Haskins and" Max 
Schwabacher, 181 Fed. Ur,2. and for the reasous stated in that case the decree 
of the District Court is aflinned, 
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SNOW et al. v. HAZLEWOOD et al. 

MASTERSON et al. v. SNOW et al. 

(Circuit Court of Appeals, Fifth Circuit. October 3, 1910.) 

Nos. 2,018, 2,030. 

On pétitions for rehearing-. Amended, and rehearing denied. 
For former opinion, see 179 Fed. 183. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge. The pétitions for rehearing call our at- 
tention to the fact that in the opinion and decree herein rendered two 
mistaltes were made in Computing the liability of the Hogg-Swayne 
Syndicale and R. R. Hazlewood — one, in not deducting from the 
amount charged in the complainant's original bill the Keith Ward set- 
tlemerit; and, second, in stating the settlement of the Hogg-Swayne 
Syndîcate for 15 acres as and for the sum of $6,000, instead of $5,000, 
the actual amount shown by the record. The effect of thèse two mis- 
takes was to improperly increase the joint liability of the Hogg- 
Swayne Syndicale and R. R. Hazlewood in the sum of $3,500. 

To correct thèse mistakes, we amend the decree heretofore entered 
in the case, to the efïect that said R. R. Hazlewood, T- W. Swayne, 
R. E. Brooks, E. J. Marshall, W. F. Casey, A. S. Fi'sher, Sarah J. 
Campbell, as survivor in community of the estate of W. T. Campbell, 
deceased, Will C. Hogg and Ima Hogg, as independent executors of 
the estate of James S. Hogg, deceased, and Harris Masterson, be, and 
they are, hereby condemned to pay the complainants the sum of $18,- 
337.21, with interest at 6 per cent, from April 6, 1903, in lieu of the 
sum of $31,827.21. 

With our decree thus amended, the pétitions for rehearing are de- 
nied. 



UNION TYPEWRITER CO. v. L,. C. SMITH & BROS. TYPE- 
WRITER 00. et al. 

(Circuit Court of Appeals, Third Circuit. September 21, I&IO.) 
No. 57(1,350). 

1. Patents (§ 136*)— Validitt— Double Patenting. 

Where the clalms of a patent are narrower than the real Invention, 
the error or mlstake cannot be corrected by inserting the broader clalms 
in a subséquent patent for Improvements on the first, but only by a re- 
issue. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 136.*] 

2. Patents (§ 328*) — Anticipation— Double Patenting— Typewriteb. 

The Daugherty patent, No. 481,477, for a typewriter, is, as stated in 
the application, for improvements in the construction of parts of the 
machines descrlbed in patents Nos. 457,258 and 470,990 to the same 
patentée; but clalms 37 and 38, introduced by ameudment, are not for 
such improvements, but are for combiuations disclosed in sald patent 
No. 470,990, and vold for anticipation thereby. 

•For other cases see same toplc & § number in Dec. &. Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

Suit in equity by the Union Typewriter Company against L,. C. 
Smith & Bros. Typewriter Company and E. N. Price. Decree for de- 
fendants (173 Fed. 288), and complainant appeals. Aifirmed, 

H. D. Donnelly and Clarence P. Byrnes, for appellant. 
James A. Watson and Livingston Gifford, for appellees. 

Before LANNING, Circuit Judge, and BRADFOEJ) and Me-' 
PHERSON, District Judges. 

LANNING, Circuit Judge. The following are conceded facts in 
this case: 

On May 2, 1890, James D. Daugherty filed an application for a pat- 
ent for improvements in typewriting machines. On June 1, 1891, he 
voluntarily canceled certain of the claims then standing in the appli- 
cation, giving notice in his letter of cancellation that the canceled 
claims would be made the subject of a divisional application within a 
few days. On June 9, 1891, the divisional application was filed, in 
which he said: 

"I do not make any clalm In this application to the plvoted shlfting frame 
earrying tlie type-bars, whereby either the upper or lower case of type are 
brought to the printing point, as this la made the subject-matter of my pend- 
ing application filed May 2, 1890." 

The divisional application was allowed in patent No. 457,258 on 
August 4, 1891. The remaining claims of the application filed May 
2, 1890, appeared in patent No. 470,990, which was allowed March 15, 
1892, and in which claims a pivoted shifting frame earrying type-bars 
is an élément. It is to be noted, however, that the two claims 37 and 
38, hereinafter quoted, were not included in 470,990, notwithstanding 
Daugherty, as early as January 21, 1892, in an interférence proceeding 
on his application for 470,990, had been found by the Patent Office to 
be entitled to them. 

On March 8, 1892, just a week before patent 470,990 was allowed, 
Daugherty filed an application for another patent for improvements in 
typewriting machines, containing 53 claims. It was sworn to on March 
4,1893. Inithesaid: 

"My Invention relates to typewriting machines, and It consista In certain 
împrovements in the construction of the parts shown and described in pat- 
ents No. 457,258, dated August 4, ISOl, and No. 470,990, dated March 15, 
1892, both of which are granted to me." 

How the date of allowing patent 470,990, or its number, came to be 
inserted in the application, does not appear, nor is it material. The 
application also contained the following language: 

"The type-bar shifting frame, 12, has its outer ends pivoted between verti- 
cal lugs, which extend from opposite sides of the base. A, and which is 
shifted at its Inner end for the purpose of brlnging the proper character at 
the outer end of the type-bars, 9, to the printing point, as fully describeâ and 
shown in the said patents [that is, in patents 457,258 and 470,900]. The type- 
Tyars, 9, each oarry several characters and are of the sanie construction sub- 
atantially as that shovm and descrihed in the said patents [that Is, patents 
457,258 and 470,990], as are also the key levers, 14, neither of which need 
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therefore &e more fully or parti&iilarly rcferred to In tins apiMcaUon, as 
Ihcy form no part of the présent invention." 

„ On April 26, 1892, more than amonth after patent 470,990 had been 
allowed, Daugherty eliminated f rom the application the above italicized 
sentence. On July 9, 1898, nearly three months after patent 470,990 
had been allowed, and after the 53 claims of the application filed 
March 8, 1892, had been reduced b)' rejections and cancellations to 36 
in nurfiber, Daugherty eliminated from the application the words, "as 
fully described and shown in the said patents," with which the sentence 
immediately preceding the italicized sentence ends, and substituted 
therefor the following: 

"The frame dlffers radically from tliat described Iti said patents, In tliat 
a sliiftlrig franïe pivoted between Its euds is uot herein used for carrying tlie 
type, but; the type are carried by the franie, 12, which is pivoted at its outer 
end in thjs instance, aud has its Inner free end sliifted by nieaus of a lever, 
H, and arm, J, as before described." 

With the amendment containing this last-mentioned élimination, 
Daug'hefty alsO added two wholly new claims. The amendment vi'as 
verified by his supplemental oath, because, as he said, "the claims pre- 
sented were not originally in the case." Thèse two claims, being 37 
and 38, appeared with the other, 36 claims in patent No. 481,477, al- 
lowed August 23, 1892. They are the claims, and the only claims, now 
in suit. They read as follows : 

"37. In a typewriter,' the combination, with a .séries of individnal pivoted 
type-bars- carrying two or more type, of a vertieally shif ting frame for siis- 
taining said bars and suitable means for shifting said frame to bring eitlier 
of the type in proper position to make an impression. 

. "38. In a typewriter, the combination, with a séries of type-bars provlded 
with two or more type, of a vertieally shifting frame for sustaining said 
type-bars conceiitrieally, a séries of key levers conneeted with said type-bars, 
and a séries of keys for operatlng said levers." 

From thèse conceded f acts it will be observed : 

1. That in his divisional application, which ripened into patent 457,- 
358, Daugherty disclaimed a pivoted shifting frame carrying the type- 
bars, saying that such a claim was the subject-matter of the applica- 
tion which subsequently ripened into patent 470,990. 

2. That in his patent 470,990 there are claims which include such 
a pivoted shifting frame, though claims 37 and 38 were omitted there- 
from. 

3. That when the application for patent 481,477 was first filed it de- 
clared that the pivoted type-bar shifting frame therein mentioned was 
fully described and shown in patents 457,258 and 470,990, and that the 
type-bars and key levers therein mentioned were substantially of the 
same construction as those of said patents, and that the type-bars and 
key levers formed no part of the invention described in the applica- 
tion for patent 481,477. 

4. That after the application for patent 481,477 was first filed, and 
after patent 470,990 had been allowed, the application for patent 481,- 
477 was amended in such manner as to include what had not before 
been claimed therein, by changes in the spécification and by adding 
claims 37 and 38. 
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Daugherty admits that ail the éléments of thèse two claims are 
found in patent 470,990. The complainant's counsel, also, in their 
brief, say: 

"There can be no cloubt that thèse claims, takon lu their plaln ordiiiavy 
meauing, cover broadly the forms sliown in both Daugherty patents; they 
embody the broad combination disclosed in both thèse patents and in de- 
fendants' machine, and could properly be drawn in either." 

With thèse concessions before us, we think the decree of the Cir- 
cuit Court should be afïirmed. The combinations of the claims in suit 
were disclosed in the proceedings for patent 470,990, issued to the 
same inventor nearly three months before the claims in suit were filed. 
We think it was too late then to amend the spécification in the appli- 
cation for patent 481,477 in such manner as to open the way for add- 
ing claims 37 and 38. The application for 481,477 was not a divisional 
application of 470,990. It was for improvements in the construction 
of certain parts of 470,990. Up to July 9, 1892, référence was made 
in the application for 481,477 for the construction and method of op- 
ération of the type-bar shifting frame to patents 457,258 and 470,990, 
where, it was said, they were "fully described and shown," and the 
type-bars and key levers were declared to "form no part of the prés- 
ent invention." The interjection into the application for 481,477, on 
July 9, 1892, of claims 37 and 38 for combinations to efïect certain 
methods of type action, was recognized by Daugherty as an amend- 
ment not within the scope of his application as filed on March 8, 1892, 
for otherwise he would not bave accompanied it with his supplemental 
oath. Thèse claims, properly interpreted, are not for "improvements 
in the construction of the parts shown and described in patents No. 
457,258, dated August 4, 1891, and No. 470,990, dated March 15, 
1893," but are, as both Daugherty and the counsel for the complainant 
admit, for combinations disclosed in patent 470,990. Indeed, we think 
the Circuit Court has correctly concluded "that the claims of the patent 
in controversy, upon any such reading of them as is contended for, 
are inclusive of claims 1 and 2 of No. 470,990." gee opinion of that 
court, 173 Fed. 288. If the claims of 470,990 were narrower than 
Daugherty's real invention, or if claims 37 and 38 were omitted from 
that patent by mistake, the error or mistake should bave been corrected 
in a reissue. It cannot be corrected, as we understand the patent law, 
by inserting the broader claims to which he might bave been entitled 
on a reissue of 470,990 in a patent for improvements in the construc- 
tion of certain parts of 470,990. 

We think the decree of the Circuit Court should be affirmed, with 
costs ; and it is so ordered. 
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PATTERSON v. UNITED STATES? 

(Circuit Court of Appeals, Nlnth Circuit. October 3, 1910J 

No. 1,810. 

Peejubt (i 11») — Patent Laws— 'Commissioners* Rtoes— Offenses— Perjtjrt. 
Rev. St. § 4886 (U. S. Comp. St. 1901, p. .S.382), reqnires an appllcant 
tor a patent to make oath that he fairly believes himself to be the orig- 
inal and first Inventer or discoverer of the art. machine, manufacture, 
composition, or Improvement for wlilch he solicita a patent, that he does 
not kuow and does not believe that the same was ever before known or 
used, and shall .state of wliat country he is a citizen. The Commissioner 
Of patents, with the aiiproi'al of the Secretary of Intcrior, under author- 
ity to make rules, proniulgated rule 4fi, providing that the appUcaut shall 
make oath or atlirmatlon that he does veriJy believe himsalf to be the 
original and first Inventor and discoverer of the art, and aiso to state 
whether he is the "sole"or joint inventor of the invention claimed in bis 
apijilcation. Section 5392 (page ,3f)û3) déclares that every person who, in 
any case in whleh a Xaw of the United States authorlzes an oath to be 
administered, willfully and eontrary to bis oath states any material mat- 
ter vfhieh he does not believe to be true, is guilty of perjury. Held that, 
eince the Interior Department could not by rule or régulation add any 
word or words to the statutory oath, an applicant for a patent was not 
gUilty of perjury, though he falsely stated that he was the "sole" In- 
ventor of the article for which a patent was applied. 

riîd. Note. — For other cases, see Perjury, Cent 01g. i 43; Dec. Dig. i 
11.*] 

In Error to the District Court of the United States for the District 
of Oregon. 

Charles A. Patterson was convicted of perjury, and he brings error. 
Reversed. 

H. H; Riddell, for plaintiff in error. 
Walter H. Evans, Asst. U. S. Atty. 

Before GILBERT^ ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The plaintifï in error was charged by indict- 
ment in the court below with the crime of perjury, assigned upon an 
oath taken by him before a notary public in support of an application 
for a patent for a one-piece harness buckle. 

The statute relating to such patents contains thèse, among other, 
provisiotis: 

"Sec. 4888. (Rev. St.) Any person who has invented or discovered any new 
and useful art, machine, manufacture, or composition of matter, or any new 
and liseful Itaproyement thereof, not known or used by others In this coun- 
try, and not patented or described in any printed publication in this or any 
foreign country before his invention or dlseovery thereof, and not In public 
use or on sale for more thani two years prlor to his application, unless the 
same is proved to hâve been abandoned, may, upon payment of the fées re- 
quired by law and other duo proceedings had, obtain a patent therefor." (U. 
S. Comp. St 1901, p. 3.382.) 

"Sec. 4888. Before any Inventor or discoverer shall receive a patent for his 
invention or dlseovery, he shall make application therefor in writing to the 
Commissioner o£ Patents, and shall file in the Patent Office a written de- 

*Far other cases «e« sam» toplc b i nombbb In Dec. & Am. Dlga. 1901 to date, & Re];>'T Indexes 
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seription of the same, and o£ the mauner and process of making, eonstructing, 
compounding and using it, in such full, elear, concise and exact terins as to 
enable auy person slùlled in the art or science to which it appertains, or 
vvith wliich it is most nearly connected, to make, construct, compound and use 
tlie same; and in case of a macliine he sliall explain tlie prlnciple thereof 
and tlie best mode in wliich he has contemplated applylng that principle, so 
as to distinguish it from other inventions ; and he shall particularly point 
ont and distinetly elaim the particular improvement or combination which lie 
claims as- his invention or discovery. The spécification and claim shall be 
signed by the inventor, and attested by two witnesses." (Page 3383.) 

"Sec. 4892. The applicant shall make oath that he does verily believe him- 
self to be the original and first inventor or discoverer of the art, machine, 
manufacture, composition or improvement for which he soliclts a patent; 
that he does not know and does not believe that the same was ever before 
known or used; and shall state of what country he is a citizen. Such oath 
may be made before any person within the United States authorized by law 
to administer oaths, or, when the applicant résides in a forelgn country, be- 
fore any minister, charge d'affaires, consul, or commercial agent holding a 
commission under the goverumeut of the TJnlted States, or before any notary 
public of the foreign country in which the applicant may be. (Page 3384.) 

"Sec. 4893. On the flling of any such application and the payment of the 
fées required by law, the Commissioner of Patents shall cause an examlna- 
tion to be made of the alleged new Invention or discovery, and If on such 
examination it shall appear that the claimant is justly entitled to a patent 
under the law, and that the same is sufflclently useful and important, the 
commissioner shall issue a patent therefor." 

Provision is also made by the statute for the purchase by any person 
of the inventor or discoverer of any patentable article prier to the 
application by the inventor or discoverer for a patent thereof, and also 
for the assignment of patents. Sections 4899, 4898, Rev. St. (U. S. 
Comp. St. 1901, p. 3387). For the purpose of carrying out thèse stat- 
utory provisions, the Commissioner of Patents, with the approval of 
the Secretary of the Interior, prescribed certain rules and régulations, 
among which is rule numbered 46, which is in thèse words : 

"The applicant, if the inventor, must make oath or affirmation that he does 
verily believe himself to be the original and flrst inventor or disc-overer of 
the art, machine, manufacture, composition or improvement for which he 
soliclts a patent ; that he does not know and does not believe that the same 
was ever before known or used, and shall state of what country he is a citi- 
zen and where he résides, and whether he is a sole or joint inventor of the 
invention claimed in his application." 

By section 5392 of the Revised Statutes (page 3653, U. S. Comp. 
St. 1901), it is provided : 

"Sec. 5392. Every person who, in any case in which a law of the TJnlted 
States authorizes an oath to be adminlstered, that he will testify, déclare, 
dépose, or certify truly, or that any wrlting, testimony, déclaration, déposi- 
tion, or certiflcate by him suLseribed is true, wilfully and contrary to such 
oath States or subscribes any material matter which he does not believe to 
be true, is guilty of perjury, and shall be punished [in a prescribed way]." 

The record shows that upon the trial of the présent case there was 
testimony going to show that about January, 1905, one I^arsen, having 
pending in the Patent Office an application for a patent for an improve- 
ment in a one-piece harness buckle, entered into negotiations with the 
plaintifï in error, which culminated about April, 1905, in an assign- 
ment by Larsen to the plaintifï in error, one Van Emon, and a Mrs. 
Parrish, of ail his rights in and to the application and buckle, that the 



972 181 FEDERAL KEPORÏER. 

application made by Larsen was rejected by the Patent Office, and that 
shortly after the assignment mentioned a projecting lip was added by 
Van Enrion and the plaintiff in error to the rear cross-bar which con- 
aected the side pièces of the L,arsen buckle, which addition was de- 
signed as an improvement on the buckle of Larsen. A joint applica- 
tion was thereupon made to the Patent Office by the plaintiff in error, 
Van Emon, and Mrs. Parrish, for a patent upon the buckle as so im- 
proved,^ which application was subsequently abandoned. While in bis 
testimony Van Emon claimed that the added lip was suggested by him, 
the plaintiff in error testified that he was the originator of the sug- 
gestion, and his testirnony is quite fuU to the effect that from the time 
of hisnegotiatioris wïth Éarsen he worked upon the buckle, made vari- 
ous riiodels and dra-vyipgs thereof, and that, when in the early part of 
l'907:'hei!had gotten his conception freed of objections that had been 
ma^é/.t^/it; he "approached Mr. Van Emon and Mrs. Parrish, and I 
(saitfwè'wltriess) asked thern again to join me in making a new ap- 
plication— ^n'eÀirblue prînts — and that I felt confident from the cor- 
respondance that I had had that I could obtain a patent on my buckle, 
and l' Was willing that they should join me. They both refused. Mr. 
Van EïnÔfi^ays, 'Your buckle without the loop for the back band, and 
loop for the belly band, and for the Yankee breeching, would be worth- 
less,'"and he says; 'I-shall not spend another cent to try to get a patent 
on that/ buckle. • I am disgusted with it.' Mrs. Parrish told me the 
samé thing^. -i She says: 'I won't do it at ail.' Then the 20th of 
March, riéarly'two years after we had purchased the buckle from, Mr. 
Larsen, I made application on this buckle, which was a différent fea- 
turè altogether. It was not the buckle which we had bought." 

The testimony on the part of the government was, in some respects, 
in conflict with this testimony of the plaintiff in error, but we state the 
latter in order to présent clearly the main point in the case. 

The affidavit made by the plaintiff in error in support of the last 
application ref erred to is thé basis of the indictment against him, which 
charges, among other things, that he took an oath before C. W. Hod- 
son, a notary public: 

"That he verily belleves himsielf to be the original, flrst, and sole Inventor 
of the Improvement in bxickles described and claimed in the annexed speclflea- 
tlon, that he does not know, and does not belleve, that the same was ever 
known or used before his invention or discovery thereof ; ♦ ♦ ♦ whereas, 
in trnth and in faet, the said Charles A. Patterson at the time when he so 
swore and made his said de^claration and affidavit as aforesaid well kuew that 
he was not the original, flrst and sole inventor of said improvement in buclt- 
l€s," etc., and that he "well knew and believed that the same had been knowa 
and used before his alleged invention and discovery thereof." 

The theory upon which the case was tried, and that upon which the 
court instructed the jury, waS, as said by the learned judge of the court 
below in his opinion denying the motion for a new trial which was 
made by the défendant in the case: 

"That thé charge of perjury was based upon the words contained in the 
oath, namelyi 'That he verily belleves himself to be the orl<4nal, flrst. an<l 
sole inventor. of thé improvement In buckles.' This is iudlciited by the in- 
striiftiop of the 1 court, as follows: 'Was it Van Emon or ^vrts it the défend- 
ant who was the inventor o£ this new improvement? Both of thèse men 
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claimed to be the orisinal or flrst inventer of said Improvement. If the de- 
fendant was the orisinal, flrst, and sole inventer of such improvenient, tlien 
that is the end of this case; becanse, if so, his oath or déclaration would be 
true, and he would not be guilty of perjury under the Indictment, but if Vau 
Emou was the original, first, and sole inventer — and this you must ascer- 
tain — then another question will arise wbich has two aspects, namely, wheth- 
er the défendant knev.' that Van Emon was such original, flrst, and sole in- 
venter, and, having such knowledge, took the oath or made the déclaration 
in question, or whether he had no knowledge of such fact, but, knowing that 
he himself was not such inventer, verified said oath or déclaration — becauso 
in either event he eould not hâve believed the alleged facts stated in sucb 
oath or déclaration to be true.' It will be seen that the word 'sole' has a. 
uiaterial bearing both on tlie theory upon which the case was tried, and on 
that upon which It was put to the jury by the instruction of the court. If 
perjury caunot he predicated upon the u.se of that word in connection with 
the words 'original' and 'first' the oath having beau made in a proceedlng 
to obtain a patent, then a new trial should be granted ; otherwise, it must 
be coneeded that the judgment is proper." United States v. Patterson (D. C.) 
172 Fed. 241, 24.5, 246. 

The contention is made in support of the judgment that inasmuch 
as the statute in section 4886, supra, provides that the appHcant for 
such a patent "may, upon payment of the fées requi'red by law, ând 
other due proceedings had, obtain a patent," etc., the department of 
the government charged with the duty of executing the law could 
legally prescribe by rule that in the affidavit rec|uired by section 4892 
of the statute to be made by the appHcaht he shall also swear whether 
he is the sole or joint invèntor of the invention claimed in his applica- 
tion. Granted that such a rec|uireiTierit can be legally made by rule 
of the department in order to détermine whether or not the applicant 
was alone entitled to the patent applied for, or only in conjunction with 
some one else, it by no means follows that the department can by any 
rule or régulation add any word or words to the statutory oath, mak- 
ing that a crime which Congress did not make such. The law is 
thoroughly well settled that crimes in such matters are such only as 
the statutes bave defined and declared. Williamson v. United States 
207 U. S. 425, 28 Sup. Ct. 163, 52 L. Ed. 278 ; United States v. Keiteli 
211 U. S. 370, 29 Sup. Ct. 123, 53 h. Ed. 230 ; United States v. Eaton, 
144 U. S. 677, 12 Sup. Ct. 764, 36 L. Ed. 591 ; Morrill v. Jones, 106 
U. S. 466, 1 Sup. Ct. 423, 27 L. Ed. 267 ; United States v United 
Verde Copper Co., 196 U. S. 215, 25 Sup. Ct. 222, 49 L. Ed. 449 • 
United States v. Biggs, 211 U. S. 507, 29 Sup. Ct. 181, 53 L. Ed. 305 ; 
Robnett v. United States, 169 Fed; 778, 95 C. C. A. 244 ; United States 
V. Eamson (C. C.) 165 Fed. 80; United States v. Maid (D. C.) 116 
Fed. 650; United States v. Blasingame (D. C.) 116 Fed. 654; London 
V. United States, 171 Fed. 82, 96 C. C. A. 186; Dwyer v. United 
States, 170 Fed. 160, 95 C. C. A. 416 ; Kettenbach v. United States, 
170 Fed. 167, 95 C. C. A. 423 ; United States v. Grimaud (D. C.) 170 
Fed. 205 ; United States v. Bedgood (D. C.) 49 Fed. 58. 

In the instance in hand, the statute has defined the matters the will- 
ful false swearing to which is made to constitute the crime of perjury. 
Whether or not an applicant for a patent is the "sole" invèntor of the 
thing claimed is not among the éléments of the crime denounced by 
the statute. Therefore false swearing in respect to that matter can- 
not be a crime. 
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The testîmony tends to show that both Van Emon and the plaîntiff 
in error worked upon the buckle after the assignment by Larsen of 
whatever right he had, and that both Van Émon and the plaintiff in 
error contended in their testimony that the buckle as patented was the 
resuit of his own inventive genius. The testimony was such that the 
jury may hâve concluded that the buckle patented was the resuit of 
the joint genius of the two, in which event they may, under the instruc- 
tion of the court to which référence bas been. made, hâve found the 
plaintiff in error guilty as charged on the gfound that he was not the 
"sole" inventor of the patented buckle; but, as has already been said, 
inasmuch as the statute did not require the applicànt for such a patent 
to swear that he was, that circumstance constituted no élément of the 
crime of perjury. For this error, the judgment must be reversed, and 
the cause remanded to the court below for a new trial. 

It is so ordered. 



LEWIS BLIND STITCH CO. et al. v. ARBETTER FELLING MACH. 

CO. et al. 

(Circuit Court, N. D. Illinois, E. D. October 17, 1910.) 

No. 30,043. 

1. Patents (i 114*) — Jumbdiction of Fédéral Courts— District of Suiï^ 

Sun ■■o Obtain Issuance or Patent. 

The [>rovision of section 1 of the fédéral judlclary act of 1875 (Act 
March 3, IST.'i, c. 1.S7, 18 Stat. 470), as amended hy Act March 3, 18-S7, c. 
3T3. § 1, 24 Stat. 552, and Act Aug. 13. 1888, c. 866. i 1, 25 Stat. 433 (U. 
S. Comp. St. 1901, p. 508), that "no cIvU suit shall be brought * * • 
asainst any person * ♦ * In any other district than that whereof he 
is an iiihahitant, * * •" applies only to the civil suits specitted In 
snîd section, of which the fédéral and stnte courts hâve concurrent juris- 
cliftion. and does not affeet a suit brought, under Rev. St § 4915 (U. S. 
<'nnip. St. liWl, p. 3392), to obtain the Issuance of a patent, of which a 
Circuit Court is glven e.'sclusive jurisdiction, regardless of the cltizen- 
sliii) of the parties or the amount In controversy, and such a suit may be 
bvonsht in any district where valid service ean be had on the défendant. 

[Ed. Note. — For other cases, see Patents, Cent IMg. § 166; Dec. Dig. § 
114.*1 

2. Abatement and Revival (J 3*) — Jueisdiotion— Détermination or Ques- 

tion. 

Wliere a question of Jurisdiction is purely one of law, It may be ralsed 
either by motion or plea in abatement. 

fF-d. Note. — For other cases, see Abatement and Revival, Cent Dig. §S 
7-24 ; Dec. Dig. § 3.*] 

In Equity. Suit by the Lewis Blind Stitch Company and John G. 
Lewis against the Arbetter Felling Machine Company, Wolf Arbet- 
ter, and Edward B. Moore, Commissioner of Patents. On plea in 
abatement. Plea overruled. 

George T. May, Jr,, and Edward Rector, for complainants. 
Nathan Heard, for défendant Arbetter Felling Mach. Co. 

*For other caaei >ee same topic & ! numbbb In Dec. & Am. Diga. 1907 to date, tt Rep'r Indexai 
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SANBORN, District Judge. Plea in abatement to the jurisdiction, 
setting up that the défendant corporation is organized in Maine, but 
qualified to do business in Illinois, having therein a regular and es- 
tablished place of business and an agent to receive service of process, 
and upon whom the subpœna was regularly served, for the défendant 
corporation. Défendant Arbetter is an inhabitant of Massachusetts, 
and Moore of the city of Washington, D. C. Process was not served 
on Arbetter or Moore, nor is objection made on that ground, nor as to 
the manner of service on the corporation ; but the plea raises the 
question whether the latter can be compelled to answer under the 
venue clause of the act of March 3, 1887, providing that no civil suit 
shall be brought in the Circuit or District Court in a district of which 
the défendant is not an inhabitant. It is conceded that the Arbetter 
Company is an inhabitant of the district of Maine, under the rule set- 
tled in Southern Pacific Co. v. Denton, 146 U. S. 203, 13 Sup. Ct. 44, 
36 L,. Ed. 942. The suit is in the exclusive jurisdiction of the Circuit 
Court, brought under section 4915 of the Revised Statutes, to secure 
the issuance of a patent for an invention. Lewis and Arbetter each 
claimed priority of invention, and Arbetter's claim was sustained by 
the Court of Appeals of the District of Columbia, as a resuit of inter- 
férence proceedings in the Patent Office between Arbetter and Lewis. 
Lewis' right having been assigned to the plaintiff company, it seeks 
to sustain its right to a patent in this action. The sole question is 
whether the act of 1887 applies to suits in the exclusive jurisdiction of 
the Circuit Court ; Arbetter and Moore being proper, but not necessa- 
ry, parties under the act of 1839 (section 737, Rev. St. [U. S. Comp. 
St. 1901, p. 587]), and Shields v. Barrow, 17 How. 130, 15 L. Ed. 158. 
Exclusive jurisdiction in patent cases was vested in the Circuit Court 
by the act of July 8, 1870, and earlier statutes (section 711, Rev. St. 
[U. S. Comp. St. 1901, p. 578]) ; that act not providing in what dis- 
trict suit should be brought, nor otherwise fixing the venue. Section 
4915, under which this suit was brought, provides that the court, "on 
notice to adverse parties and other due proceedings had," may adjudge 
that complainant is entitled to a patent. 

The original judiciary act of 1789 prescribes the jurisdiction of the 
fédéral courts, and their procédure. Most of its provisions are still in 
force, scattered through the Revised Statutes. By section 9 the ju- 
risdiction of the District Court is fîxed, exclusive, concurrent with the 
Circuit Court, and concurrent with the state courts. AU its provisions 
are still in force, with some modifications. Section 11, superseded by 
the act of March 3, 1875, and that in turn by the act of March 3, 1887, 
relates to the jurisdiction of the Circuit Court, concurrent with the 
state courts, in ail the civil cases referred to in section 11, exclusive 
criminal jurisdiction where the fine exceeded $100, and jurisdiction 
concurrent with the District Court of ail other fédéral crimes. Sec- 
tion 11 also fixes the venue or district where suit should be brought, 
in ail civil suits in both District and Circuit Courts, and in both the 
original and concurrent jurisdiction given by sections 9 and 11. Sec- 
tion 11 in its original shape, and as superseded by the later acts, is as 
follows; changes introduced in 1875 being indicated by parenthèses, 
and in 1887 by brackets: 
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"The Circuit Courts shall ha ve' original, cognizance, concurrent with the 
courts of the several states, of ail suits of a civil nature at common law and 
in equity, where the matter in dispute exeeeds, exclusive of [iuterest and] 
costs, the sum or value of flve hundred [two thousand] dollars, (and arising 
under the Constitution or laws of the ' United States, or treaties made, or 
which shall b© made, under their authority), or in which the United States 
are plaiutifCs or petitioners, or an alien is a party (or there is a controversy 
hetween citizens of a state and foreign states., citlzens or subjects) [In which 
the matter in dispute exeeeds, exclusive of interest and costs, the sum or 
value aforesaid] or the suit is between a citizen of the state where the suit 
is brought, and a citizen of another state ([or ia which there shall be a con- 
troversy between citizens of différent states]) [in which the matter in dispute 
exeeeds, exclusive of interest and costs, the sum or value aforesaid] ([or a 
controversy between citizens , of the same state claiming lands uiider grants 
of différent states]). * * * But no person shall be 'arrested ■ în ono dis- 
trict for trial in another, in any civil action 'before a District or Circuit 
Court, ([tiast sentence repeated in both later acts.]) And no civil suit shall 
be brought before elther of said courts against an inhabitant of the United 
States ([against any person]) by any original prqcess ([or proceedlng]) in any 
other district than that whereof he is an inhàbifaut, or in which he shall be 
found at the time of serving the writ <in any other district tlran that whereof 
he is an inhabitant, or in which he shall be found at the time of serving 
sueh process or commeiicing'such proceeding, except as hereinafter provided) 
[in any other district tlian that whereof he is an .inhabitant, but where 'the 
.iurisdiction is founded ônly oh the fact that the action is between citizens 
of différent states, suit shall be brought bnly in the district of the résidence 
of either the plaintiff or défendant]." ' 

Section 9 of the act of 1789 contains the following: . ' ,, 

. "The District Courts shall also bave cognizance,, concurrent with the courts 
of, the, several states, or the Circuit Courts, as the case may be, of ail causes 
where an alien sues for a tort 'only in violation ôf the law of nations or a 
treaty of the United States. 'And shall also hâve cognizance, concurrent as 
aforesaid, of allsuits at commoii law, where the United States sue, aud the 
matter tn dispute amounts, ; exclusive of costs, to the sum or value of oue 
hundred dollars, And shall also bavé jurisdiction, exclusively of the .courts 
of the several states, of ail suits against consuls or vice consuls." 

By compafison of thèse two sections it is readily sefen that in civil 
suits the Circuit Court is given jurisdiction concurrent with state 
courts of the cases mentioned in both sections, and that the District 
Court is given like concurrent jurisdiction. in suits by aliens for cer- 
tain torts and actions at law by the United States, and exclusive juris- 
diction of suits against foreign consuls and vice consuls. The con- 
clusion is therefore irrésistible that, when section 11 provides that no 
civil suit shall be brought in either the District or Circuit Court except 
where défendant inhabits or is found, it refers to the concurrent juris- 
diction of both courts, and the concurrent jurisdiction of the District 
Court in actions at law by the United States. And it is equally logical 
to say that this clause refers both to the concurrent state and fédéral 
jurisdiction of the Circuit Court, and the concurrent fédéral jurisdic- 
tion of the same court in the two cases feferred to in section 9, be- 
cause the words "no civil suit" most clearly include ail those mentioned. 
Nor is there anything in the acts of 1875 and 1887, or either of them, 
which in àny way interfères with thèse conclusions, so far as cases 
covered by the original statute are concerned, bécause the provisions 
of section 9, with slight modification, are still in force. But the ques- 
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tion which arises in this particular case, relating to exclusive fédéral 
jurisdiction not referred to in the act of 1789, is quite a différent one. 

That question may be thus stated : Does the first section of the act 
of 1887, superseding section 11 of the original judiciary act and the 
first section of the act of 1875, in giving jurisdiction of cases arising 
under the fédéral Constitution, law, or treaty (also given by the act 
of 1875), involving more than $2,000, and fixing the district of suit 
in such cases, refer to suits authorized by spécial acts of Congress, of 
which the Circuit Court is given exclusive jurisdiction without re- 
gard to the amount in controversy ? This question is squarely an- 
swered in the négative, in a case not relating to place of suit, by Elgin 
National Watch Co. v. Illinois Watch Case Co.. 179 U. S. h6o,^21 
Sup. Ct. 270, 45 h. Ed. 365. In that case the act of 1887 was held in- 
applicable to trade-mark cases because the trade-mark act of 1881 
(Act March 3, 1881, c. 138, 31 Stat. 503 [U. S. Comp. vSt. 1901, p. 
3401]) gave fédéral jurisdiction without regard to the amount in con- 
troversy. Identical reasoning may be fairly applied to suits to estab- 
lish patents under section 4915, which gives fédéral jurisdiction 
based on subject-matter alone, and v.'here there is no definite amount 
in controversy. Indeed, it often happens that a suit under section 
4915 is merely an administrative proceeding, with no adverse party, 
being merely a continuation, of the patent application. 

Every case ever decided by the Suprême Court, except Butterworth 
V. Hill, 114 U. S. 128, 5 Sup. Ct. 796, 29 h. Ed. 119, where the point 
was not nècessary to the conclusion reached, agrées with the Watch 
Companies Case cited.. As early as 1825 it was held that the venue 
clause of section 11 of the act of 1789 did not apply to suits in rem 
in admiralty. Manro v. Almeida, 10 Wheat. 473, 6 L. Ed. 369. The 
same rule was held again in 1873, in Atkins v. Fiber Disintegrating 
Co., 18 Wall. 272, 21 h. Ed. 841, and finally in Re Louisville Ûnder- 
writers, 134 U. S. 488, 10 Sup. Ct. 587, 33 L. Ed. 991 ; but it is true 
that the ground of thèse décisions was that admiralty causes are not 
"civil suits" within the meaning of the venue clause, and not on the 
reasoning applied in the Watch Com_panies Case. And the cases of 
United States v. Mooney, 116 U. S. 104, 6 Sup. Ct. 304, 29 E. Ed. 550, 
In re Hohorst, 150 U. S. 653, 14 Sup. Ct. 221, 37 L. Ed. 1211, and In 
re Keasbey & Mattison Co., 160 U. S. 221, 16 Sup. Ct. 273, 40 L. Ed. 
402, although not cases to establish patents, and the décision turned 
on other questions, are yet so satisfactory in their reasoning that they 
hâve been finally followed in ail the fédéral courts except two, in cases 
involving substantially the question now presented. 

United States v. Mooney vi^as an action to recover the value of 
goods claimed to hâve been forfeited under the revenue laws. Action 
was commenced in the Circuit Court, notwithstanding the ninth sec- 
tion of the judiciary act of 1789, vesting in the District Court ex- 
clusive cognizance of ail suits for penalties and forfeitures incurred 
under the laws of the United States. The question squarely presented 
in this case was : Did the gênerai act of 1875 affect the iurisdiction of 
fédéral courts specially conferred by prior statute? The answer of 
the Suprême Court is in the négative. In the latter part of the opin- 
ion, Mr. Justice Woods says: 
181 F.— 62 
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"Tîie act of 1875 confers jurisdictlon on the Circuit Courts only In caseS 
where the matter in dispute exceeds $500. If that act Is Intended to super- 
sede préviens acts conferring Jurisdictlon on the Circuit Courts, then tliose 
courts are ieft wlthout jurisdictlon in any of tlie cases above specified where 
the amount in controversy does not exceed the sum of $500, and in the sev- 
eraî classes of cases ; for instance. In suits arising under the patent or copy- 
right laws, neither the Circuit nor the District Courts of the United States 
would hâve Jurisdictlon when the amount in controversy Is less thah $500. 
But by section 711, par. 5, of the Eevised Statutes, the jurisdictlon of the 
«tate courts in cases arising under the patent or copyright laws is exeluded. 
Therefore, when the matter In dispute in the case arising under thèse laws 
is less than $500, if we yield to the contention of plaintlfCs, it would follow 
that no court whatever has jurisdictlon. A construction which involves such 
results was clearly not coiitemplated by Congress. The act of 1875, it is 
clear, was not intended to interfère with the prior statutes conferring juris- 
dictlon upon the Circuit or District Courts In spécial cases, and other partic- 
ular subjects. Thlrd Nat. Bank of St. Louis v. Harrison [C. C] 3 McCrary, 
162 [8 Fed. 721]." 

In the Hohorst Case, which was decided in 1893, the complainant, 
Hohorst, brought suit for patent infringement in the Southern dis- 
trict of New York against Hamburg-American Packet Company, a 
German corporation doing business in the city of New York; service 
being had upon the New York agent of the alien corporation. In de- 
livering the opinion of the court, Mr. Justice Gray states, inter aHa: 

"By Act March 3, 1SS7, c. 373, S 1, as corrected by Act Aug. 13, 1888, c. 866, 
'the Circuit Courts of the United States shall hâve original cognlzance, con- 
current with the courts of the several states, of ail sults of a civil nature, at 
comnion law or In equity, where the matter In dispute exceeds, exclusive of 
Interest and costs, the sum or value of two thousand dollars, and arising un- 
der the Constitution and laws of the Uûlted States, or ti^atles made, or 
which shall be made, under their authority, or In which controversy the 
United States are plaintifl's or petitioners, or In which there shall be a con- 
troversy between citizens of différent states' 'or a controversy between dti- 
zens of the same state claiming lands under grants of différent states, or a 
controversy between citizens of a state and forelgn states, citizens or sub- 
jects.' 24 Stat 552; 25 Stat 434. The Intention of Congress is manlfest, at 
leiist as to casps of which the courts of the several states hâve concurrent 
jurisdictlon, and which involve a certain amount or value, to vest in the Cir- 
cuit Cx)urts of the United States full and effectuai jurisdictlon, as contem- 
plated by the Constitution, over each of the classes of controversles above 
mentioned. Moreover, the présent suit is for the infringement of a patent 
for an Invention, the jurisdictlon of the national courts over which dépends 
upon the subject-matter, and not upon the parties; and, by statutes in force 
at the tlme of the passage of the acts of 1887 and 1888, the courts of the na- 
tion had original jurisdictlon, 'exclusive of the courts of the several states,' 
'of ail cases arising under the patent rlght or copyright laws of the United 
States,' wlthout regard to the amount or value in dispute. Rev. St. § 629i, 
cl. 9, and section 711, cl. 5 [U. S. Comp. St. 1901, pp. 504, 578]. The section 
now in question, at the outset, speaks only of so mueh of the civil jurisdictlon 
of the Circuit Courts of the United States as is 'concurrent with the courts 
of the several states' and as concerns cases in which the matter In dispute 
exceeds $2,000 In amount or value. The grant to the Circuit Courts of the 
United States, in this section, of jurisdictlon over a class of cases described 
gênerai ly as 'arising under the Constitution and laws of the United States' 
does not affect the jurisdictlon granted by earller statutes to any court of the 
United States over specified cases of that class. If the clause of this section 
defining the district in which suit shall be brought is applicable to patent 
cases, the clause Ilmiting the jurisdiction to matters of a certain amount or 
value must be held to be equally applicable, with the resuit that no court In 
the eouutry, national or state, would hâve jurisdictlon of patent sults in- 
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volving a less amount or value. It is iuipossilile to adopt a construction which 
necessarily leads to such a resuit. United States v. Moone.v, IIG TJ. S. 104, 
107 [6 Sup. et. 304] 29 L. Ed. 550, 551 ; Miller-Magee Co. v. Carr>enter [G. C] 
34 Vaâ. 433." 

The Keasbey Case came before the Suprême Court in 1895 on pé- 
tition for mandamus to compel the Circuit Court to take jurisdiction 
in a trade-mark suit, brought by a Pennsylvania corporation against 
a Massachusetts corporation doing business in New York; the bill 
of complaint containing allégations that the suit arose under the laws 
of the United States, and also was a controversy between citizens of 
différent states, and that the matter in controversy exceeded the mon- 
etary value of $2,000. Mandamus was denied. The court construes 
In re Hohorst, supra, the language of Mr. Justice Gray (who, it will 
be noted, rendered also the décision in the Hohorst Case) being as 
follows : 

"In the case of Ee Hohorst, 150 U. S. 653 [14 Sup. Ct 221] 37 L. Ed. 1211, 
on which the petitioner in this case prineipally relied, the décision was that 
the provision of the act of 1888, forbiddlng sults to be brought in any other 
district than that of which the défendant is an Inhabitant, had no applica- 
tion to an alien or a foreign corporation sued hère, and especially in a suit 
for infringement of a patent rlglit, and therefore such a firm or corporation 
might be so sued by a citizen of a state of the Union in any district in which 
valid service could be ruade on the défendant. That case is dlstinguishable 
from the one now before the court in two essentlal particulars: First, It 
was a suit against a foreign corporation, which, lilie an alien, Is not a citizen 
or inhabitant of any district withln the United States, and was therefore not 
wlthln the scope or Intent of the provision requiring suit to be brought In the 
district of which the défendant is an inhabitant. See Galveston, II. & S. A. 
R. Ck>. V. Gonzales, 151 U. S. 496 [14 Sup. Ot. 401] 38 L. Ed. 248. Second, it 
was a suit for infringement of a patent rlght, exclusive jurisdiction of which 
had been granted to the Circuit Courts of the United States by Rev. St. U. 
g. § 629, cl. 9, and section 711, cl. 5, re-enacting earller acts of Oongress, and 
was therefore not affected by gênerai provisions regulating the jurisdiction 
of the courts of the United States concurrent with that of the several states." 

Since the décision of the Keasbey Case the Circuit Courts hâve 
quite generally accepted its conclusions, and held that the act of 1887 
bas no application to cases where prior statutes gave exclusive juris- 
diction. Kalispell Lbr. Co. v. Great N. R. Co. (C. C.) 157 Fed. 845; 
Ware Kramer Tobacco Co. v. American Tobacco Co. (C. C.) 178 Fed. 
117; Button Works v. Wade (C. C.) 72 Fed. 298; Noonan v. Chester 
Park Co. (C. C.) 75 Fed. 334; Consolidated Co. v. Columbian Co. (C. 
C.) 73 Fed. 829; Earle v. So. Pac. Co. (C. C.) 75 Fed. 609, 82 Fed. 
691, 27 C. C. A. 185 ; Westinghouse Co. v. Great Northern Ry. Co., 
88 Fed. 258, 31 C. C. A. 525; Spears v. Flynn (C. C.) 102 Fed. 6; 
Lederer v. Rankin (C. C.) 90 Fed. 449; Lederer v. Ferris (C. C.) 
149 Fed. 250; Van Patten v. C, M. & St. P. R. Co. (C. C.) 74 Fed. 
981; U. S. V. Standard Oil Co. (C. C.) 152 Fed. 290; Lumber Co. v. 
Great Northern R. Co. (C. C.) 157 Fed. 845 ; No. Pac. R. Co. v. Lum- 
ber Association, 165 Fed. 1, 91 C. C. A. 39 ; United S. M. Co. v. Du- 
plessis I. S. M. Co. (C. C.) 133 Fed. 933; Bowers v. Atlantic Co. fC. 
C.) 104 Fed. 887. Two courts hâve not followed it: Gorham Mfg. 
Co. v. Watson (C. C.) 74 Fed 418, and Memphis Cotton Oil Co. v. 
Illinois Cent. R. Co. (C. C.) 164 Fed. 290. 
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Prior to the Keasbey & Mattison Case most of the décisions held 
that the acts of 1875 and 1887 applied to patent cases. After that 
décision, as cases came up in the différent circuits, the earlier rule 
began to be reversed, so there was apparent conflict. A bill was there- 
fore introduced in Congress applicable to patent infringement, re- 
sulting in the passage of the act of March 3, 1897, under which in- 
fringement suits may be where défendant inhabits, or where he com- 
mits acts of infringement and has a regular and established place of 
business. Act March 3, 1897, c. 395, 29 Stat. 695, 5 Fed. St. Ann. 
566 (U. S. Comp. St. 1901, p. 589). The congressional proceedings 
show that it was the understanding of members of Congress that in- 
fringers could be sued only in the district of their résidence ; corpo- 
rate infringers being suable only where organized- Ail the décisions; 
up to February, 1897, were before Congress, and it appeared that ju- 
dicial décision was in conflict, showing the wisdom at that time of lég- 
islation.' Cases holding the act of 1875 or 1887 applicable to suits in 
the exclusive jurisdiction are as follows: Patent caseç: First cir- 
cuit. National Typewriter Co. v. Pope Mfg. Co. (C. C.) 56 Fed. 849; 
Second circuit, Halstead v. Manning (C, G.) 34 Fed. 565, and Adri- 
ance v. McCormick Harvesting M. Co. (C. C.) 55 Fed. 287 ; Sixth cir- 
cuit, Miller-Magee Co. V. Carpenter (C. C.) 34 Fed. 433; Seventh 
circuit, Gormully & Jeffrey Mfg. Co. v. Pope Mfg. Co. (C. C.) 34 
Fed 818; Preston v. Fire Extinguisher Mfg. Co. (G. C.) 36 Fed. 731; 
and Bicycle Stepladder Co. v. Gordon (C. G.) 57 Fed. 539 ; Eighth 
circuit, Reinstadier v. Reeves (C. C.) 33 Fed. 308, and McBride v. 
Grand De Tour Plow Co. (C. C.) 40 Fed. 162; Ninth circuit. Cramer 
V. Singer, Mfg. Co. (C: G.) 59 Fed. 74. 

Inasmuch as ail the civil jurisdiction given by section 11 of the act 
of 1789, and section 1 of the acts of 1875 and 1887, is concurrent with 
that of the state courts, and is made to dépend on the amount in côn- 
troversy, except in suits by the United States and suits under conflict- 
ing state land grants, it is logical to regard the venue provisions of 
the later statutes as intended to refer only to the concurrent jurisdic- 
tion of the Circuit Court, notwithstanding that a broader construc- 
tion should be given the original judiciary act, and not to cases in its 
exclusive cogiiizance. The Suprême Court has often expressed this 
view. 

Butterworth V. Hill, 114 U. S. 128, 5 Sup. Ct. 796, 39 L. Ed. 119, 
decided in 1884, was a suit under section 4915, brought in the dis- 
trict of Vermont, against the Gommissioner of Patents, who was an 
inhabitant of the District of Columbia, and was there servéd with 
process. He did not appear, and a decree in favor of complainant 
was reversed for want of jurisdiction. The décision was put upon 
the groundi that the act of 1875 was applicable. It is clear, however, 
that the jurisdiction could not hâve been sustained on any ground, 
and that the décision is not a binding authority, in view of the later 
cases in the same court. 

The plea in abatement to the jurisdiction présents a pure question 
of law, since it is admitted that défendant company is doing business 
in this district. It would be properly suable hère, if the case were one 
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where the basis of the fédéral jurisdiction was diverse citizensliip. 
The usual practice in this circuit is to raise questions of fact by mo- 
tion, and net by plea, both when défendant is properly suable in the 
district, but not properly served, and when it is not doing business in 
the district. Wall v. Chesapeake & O. R. Co., 95 Fed. 398, 37 C. C. 
A. 129 ; Forrest v. Pittsburg Bridge Co., 116 Fed. 357, 53 C. C. A. 
577. This practice is preferred, because more expéditions, avoiding 
a jury trial of the facts, and because the pendency of the suit is not 
afïected, but only service of the process. A better service may be had, 
or défendant may afterwards transact business in the district, so as 
to be properly suable there. But in the présent case défendant is 
engaged in business in this district. It contends that it can never be 
suable hère under any circumstances, thus raising a question of law, 
which may be raised either by plea or motion. If the plea were sus- 
tained, the suit would properly be dismissed. See Jackson v. Dela- 
ware River Co. (C. C.) 131 Fed. 131. 

Plea overruled, with leave to answer in 30 days. 



In re FAULKNEK. 
pistriet Court, D. Connecticut. October 6, 1910.) 

No. 2,313, in Rankruptcy. 

BaNKBUPTCY (§ 140*) — PliOPERTY PaSSING TO TiîUSTEE— CoNDITIOXAT. SALES. 

Uuder Gen. St. Coim. 1902, §§ 4864, 48(;5, ivhich require contracta 
of eonditioniil sale to be exécutée! and recarded, and provide that al) 
sales not made in conl'orniity with such requirement shall be held to 
be absolute sales, exeept as betweeii veiidor and vendee, as construed 
by the Suprême Court o( Errors of the state, the purchaser, by a cou- 
ditional sale contract not so executed and recorded, takes a title which 
he could hâve transferred, and under Bankr. Aet July 1, 1898, c. 541, § 
70a (5). 30 Stfit. 56.5 (U. S. Comp. St. 1901, p. 3451), an absolute title 
passes to his trustée in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 109; Dec. 
Dig. § 140.*] 

In the matter of Thomas D. Faulkner, bankrupt. On review of or- 
der of référée, denying pétition of the American Slicing Machine Com- 
pany for possession of a slicing machine. Affirmed. 

The following is the opinion of George A. Kellogg, Référée : 
The facts set forth in the foregoing pétition, and admitted by counsel for 
the petitloner and by the attorney for the trustée, raise the question of the 
validity of the title of the petitioner (vendor) to a machine delivered to the 
bankrupt, some months prier to bankruptcy, under a conditional sale coutract 
reserving title in the vendor until full payment of the priée agreed upon. 

Section 70a of the bankruptcy law (Act July 1, 1898, c. 541. 30 Stat. .5(K> 
[U. S. Comp. St. liWl, p. 3451]) vests In the trustée of the estate of a bank- 
rupt, l)y opération of law, the title of the bankrupt, as of the date he was 
adjudged a bankrupt, to property which prior to the flling of the i)etition 
he could by any meaus hâve transferred, or wliich might hâve been levied 
upon and sold under judicial process again.<3t him. In bankruptcy, the cx)u- 
structioh and validity of a conditiimal sale contract must be determined by 
the local laws of the state. Thompson v. Pairbanks, 196 U. S. 516, 25 Sup. 

•Foi- other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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et. 306, 49 L. Ed. 577; York Mfg. Go. v. Oassell, 201 TT. S. 344, 2G Snp. Ct. 
481, 50 L. Ed. 782 ; Bryant v. Swofford Bros. Co., 22 Am. Banbr. Eep. 116, 
214 U. S. 279, 29 Sup. Ct. 614, 53 L. Ed. 997. 

The contract in question was not executed and recorded as requlred by 
section 4864, General Statutes of Connecticut of 1902. Section 4865, General 
Statutes of Connecticut of 1902, provides that ail conditional sales of Per- 
sonal prçperty, not made in accordance with the provisions of section 4864, 
shall be held to be absolute sales, except as between the vendor and vendee, 
or their Personal représentatives, and that ail such property shall be liable 
to be taken by attachment and exécution for the debts of the vendee. As 
to the creditors of the bankrupt, therefore, under this statute, the sale was 
absolute, and at the time of the adjudication in bankruptcy the bankrupt, so 
far as his creditors were concemed, had absolute title to the machine. The 
trustée of the bankrupt, who under the décision of the Suprême Court of 
our State is more than a Personal représentative of the bankrupt (vendee), 
took absolute title to the machine In question, and properly sold it as an 
asset of the estate. 

I am unable to flnd In any of the cases cited by counsel for the petitloner 
any reason that conflicts with the above conclusion. In no case cited do I 
flnd a local law llke our Connecticut statute in the positive quality of the 
barrler that Is ralsed to prevent the building up of crédit upon false appenr- 
ances. It Is true, as stated in York Mfg. Co. v. Cassell that the "trustée 
takes no lietter title than the title of the bankrupt" ; but by our Connecticut 
statute the banlîrupt himself by opération of the statute had the absolute 
title to the machine demaTided by the petitloner to the extent that be could 
hâve transferred it, or that it might hâve been levled upon by his creditors. 
In re Wilcox & Ilowe Company, 70 Conn. 221, 39 Atl. 103; In re Yukon 
Woollen Co. (In re Legg), 2 -ni. Bankr. Uen., page 805. 90 Fed. 320; Security 
Warehouslng Co. v. Hand, 200 U. S. 425, 27 Sup. Ct. 720, 51 L. E. 1117. 

'i'he pétition Is deuied, with coists ot tUe jjioi.et:uiijss thereou tai:ed against 
the petitloner. 

L. A. Howard, for petitioner. 
F. H. Parker, for trustée. 

PLATT, District Jndere. The only question decided by the référée 
is stated by him as follows : 

"Does the trustée of a bankrupt in the state of Connecticut take absolute 
title to property în possession of the banknipt at the time of the adiudication. 
said property having been delivered to said bankrupt by the vendor thereof 
under a conditional sale asreement, whieh provlded that the title should re- 
mnin in the vendor until the priée agreed upon should be fully paid, which 
cnntraot was never executed and recorded as prescribed by tlie statutes of 
Connecticut?" 

Let me add only a word to his mémorandum, which succinctly states 
the reason for his décision. Connecticut was perhaps the first of the 
States in which it was made plain by law that a trader could not make 
a parade of property belonging to some one else in such a manner as 
to bolster up his crédit and give him a rating in the business world to 
which he was not entitled. Gen. St. §§ 4864 and 4865, as construed 
by our highest court, are obviously finger marks pointing in that direc- 
tion 

A pétition asking for an adjudication in bankruptcy is, as I hâve 
recently had occasion to say, in its essential nature an équitable pro- 
ceeding between the petitioner and his creditors. He states his mis- 
fortune, professes his honesty, présents his liabilities, offers up his 
property, and asks for a discharge from such portion of his debts as 
his property, equitably distributed, shall fail to pay. His creditors are 
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called together and sélect, if they can agrée, the person who shall take 
the property offered up and adniinister upon it. The trustée takes 
such property as the bankrupt, before adjudication, could hâve trans- 
ferred, or which his creditors might hâve taken in satisfaction of their 
debts. Section 70a (5), Bankruptcy Act (Act Tuly 1, 1898, c. 541, 30 
Stat 565 [U. S. Comp. St. 1901, p. 3451]). The slicing machine hère 
in dispute plainly cornes within that kind of property. 

York Manufacturing Co. v. Cassell, etc., 201 U. S. 344, 26 Sup. Ct. 
481, 50 L. Ed. 782, at first blush brightens the petitioner's prospects; 
but upon doser examination it will be seen that the Ohio statute about 
conditional sales had not been interpreted by the Ohio court, and there- 
fore the Suprême Court exercised its manifest right to décide the ques- 
tion of local law, and came to the conclusion that the condition would 
only be void as to such creditors as had "fastened upon the property" 
by spécifie liens prior to the filing of the conditional contract. "As to 
creditors who had no such lien, being gênerai creditors only, the statute 
does not avoid the .sale, which is good between the parties to the con- 
tract." Page 351 of 201 U. S., page 484 of 26 Sup. Ct. (50 L. Ed. 
782). 

Our Suprême Court bas interpreted our local law in a manner which 
leaves no standing ground for the petitioner. In re Wilcox & Howe 
Co., 70 Conn. 220, 39 Atl. 163. 

The décision of the référée is affirmed. 



TIIB C. H. NORTIIAM. 
(District Court, D. Massachusetts. Murch 30, 190Î).V 

No. sa 

Shipping (§ 204*) — Limitation of Liabilitt— "Vessel" to Wiuch Limita- 
tion Applies. 

A steamer, which had been taken on shore by her owners for the pur- 
pose of belng (lismantled, and from which the masts and engines had 
been removed, so long as the dismantling process had not proceeded so 
far as to render her wholly incapable of being navigated as a tow or 
otherwise, continued to be a "vessel," within the meaning of Rev. St. § 
4280, as amended by Act .lune 19, 1886, c. 421, § 4, 24 Stat. 80 (U. S. 
Comp. St. 1001, p. 2945) ; and her owners may maintain proceedlngs for 
a limitation of liability for damage done by her, where she tloated and 
went adrift in a storm without their Imowledge. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. |§ 639, 640; Dec. 
Dig. § 204.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7297-7.301. 

Limitation of liability of vessel owner, see note to The Longfellow, 4,j 
C. C. A. 387.] 

In Admiralty. Pétition for limitation of liability by Thomas Butler 
and others, as owners of the steamer C. H. Northam. On motion to 
dismiss for want of jurisdiction. Motion denied. 

See, also, 181 Fed. 985, 986. 

*For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Carver, Wardner & Goodwin, for petitioners. 
Edgar O. Achorn, for claimants. 

DODGE, District Judge. In this case there has been a référence to 
a master to ascertain the value of the C. H. Northam and her pending 
freight, in order that the court may fix the amount of stipulation to 
be given therefor. The présent motion to dismiss is based partly upon 
the allégations in the pétition and partly upon facts found by the mas- 
ter in his report. 

It is contended that upon thèse allégations and findings the C. H. 
Northam cannot properly be considered a "vessel," within the mean- 
ing of the limited hability schedules. When the damage was done 
which is set forth in the pétition, the C. H. Northam was adrift with- 
out any one on board. Her owners had left her on shore at Wood 
Island. In a storm she floated and went adrift without their knowl- 
edge. 

Her owners had taken her to Wood Island to dismantle her, and 
were engaged in doing so at the tirne. Her masts had been removed, 
also her éngines, and she was entirely without motive povi'er of her 
own. Part of her machinery still remained on board the hull, with 
a derrick and dummy engine, belonging to her owner, which were be- 
ing used in the dismantling process. Under thèse conditions, she drift- 
ed ail the way across from Wood Island to Harbor View, and was aft- 
erwards towed back to Wood Island. She was, therefore, whatever 
her deficiencies for use as a barge, capable of floating, of carrying 
cargo, and of being towed from place to place. Since canal boats, 
barges, and lighters are vessels for the purposes of the limited Hability 
statutes, by the express terms of Rev. St. Ù. S. § 4289, as amended in 
1886 (Act Jûhe 19, 1886, c. 431, § 4, 24 Stat. 80 [U. S. Comp. St. 1901, 
p. 2945]), it is difficult to see why, so far as capacity for use in navi- 
gation is concerned, she is not to be regarded as a vessel within the 
meanihg of those statutes. In Re Eastern Dredging Co., 138 Fed. 942, 
a dumping scow.was held to be a vessel in that sensé. That a wreck, 
kept afloat only by steam pumps, and capable of navigation only by 
being towed, may be a vessel, in the sensé referred to, is settled in 
Craig V. Continental Ins. Co., lil U. S. 638, 12 Sup. Ct. 97, 35 L. Ed. 
886. 

It is urged that the question is one to be determined according to 
the intention or absence of intention of her owners to use her as a 
vessel, and that in this case the owners had given up ail intention of 
so doing, and were proceeding to dismantle her as rapidly as possible, 
in order to get at the métal which she contained by burning her. Ad- 
mitting thèse to be the facts, I am unable to believe that she ceased to 
be a vessel, for the purposes of the statutes referred to, until the dis- 
mantling process had gone so far as to render her wholly incapable of 
navigation. However high up on the beach she may hâve been placed, 
and whether or not boles had been bored in her bottom to let out water 
which she contained, that stage of the process had not been reached, 
and the owners might still hâve changed their plans without having 
to make a new vessel out of a mère wreck. If négligence in her man- 
agement, without the owners' privit}' and knowledge, did in fact cause 
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the damag'e against which limitation of liability is sought, the négli- 
gence did not difïer in character, so far as appears, from the négli- 
gence which would hâve been the cause of the same damage if the 
craft placed on the beach and negligently permitted to go aclrift had 
been in every respect a complète vessel. 
The motion to dismiss is denied. 



THE C. H. NORTIIAM. 

(District Court, I>. Massachusetts. April 29, lOOa.) 

No. 88. 

SlIlPPING (§ 200*) PBOCEEniNGS FOB LIMITATION OF LiAJÎILITT— VaLUATIOK 

OF Vessel. 

Wliere a vessel, at tlie time of the commission of injuries for which 
her owners seeli limitation of liability, had lieen so far dismantled as tu 
hâve no market value as a vessel, for the purpose of fixing the amoun! 
of the stipulation to be given by petitioners, the net value of the inate- 
rials in her after she is broken up niay properly be taken ; but in such 
computation the value of a dummy engino placed on board for use in re- 
moviug her maehinery, and which was no part of her equipment, should 
be excluded. 

[Ed. Note. — For other cases, see. Shlpping, Cent. Dig. §§ 65(5-658 ; Dec. 
Dig.'§ 209.* 

Limitation of liability of vessel owner, see note to The Longfellow, 45 
C. O. A. 387.] 

In Admiralty.' Pétition for limitation of liability by Thomas Butler 
and others, as owners of the steamer C. H. Northam. On exceptions 
to master's report. Exceptions overruled. 

See, also, 181 Fed. 986. 

C'arver, Wardner & Goodwin, for petitioners. 
Edgar O. Achorn, for claimants. 

DODGE, District Judge. I hâve held in an opinion in thîs case 
dated March 30, 1909 (181 Fed. 983), that the Northam must be con- 
sidered a vessel for the purposes of this pétition ; but on the f acts 
found by the master it can hardly be said that the ordinary rule for 
ascertaining the market value of a vessel is possible of application in 
her case. Evidently in the ordinary market for vessels shê had no 
value, for the reasons stated by the master, and, instead of directing 
the inc|uiry to the market value, it was necessary to resort to other 
methods of appraisal. 

The master has taken the total value of the material contained in 
her, has deducted the total expense of breaking her up and getting the 
material out, and has allowed the balance of $413.79, then remaining, 
as her value for the purposes of this case. I am unable to see why 
this method of arriving at her value is not proper and just under the 
circumstances. 

I think that the master was right in excluding the value of the 
dummy engine on board the Northam at the time of the alleged dam- 

♦For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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âge done by her. This was no part of her tackle, apparel, or furniture. 
It never had been, and could not be, of any use in navigating her. 
It was not, and never had been, on board her for any such purpose. 

The exceptions must be overruled, the master's report confirmed, 
and the petitioner ordered to stipula te in the sum of $413.79 as the 
value of his interest in the vessel. 



THE C. H. NORTHAM. 

(District Court, D. Massachusetts. August 17, 1909.) 

Ko. 88. 

Shippiktg <§ 208*) — Vessel Breaking from îIoorings in Storm— Inevitabxit 
aocidknt. 

A steamer owned by petltloners was placed by theni on the beach, where 
she had been for several weeks, and had been partlally broken up and 
her œachlnery removed, when during a storm and high tide at nignt she 
floated, broke f rom her moorings, and drif ted aeross the bay. She did 
not float at ordinary hlgh tide, and lay in a hollow, with a bank between 
her and the sea. She was made fast by flve hawsers, • three of which 
parted, and the others slipped froin thelr fastenings. A watchman was 
on board. The storm and beight of the tide were extraordinary, and ex- 
ceeded any that had been known for several years, and many other ves- 
sels dragged their anchors or broke from their uiooriiigs. The direction 
of the wtnd at high water was such as to forée the vessel ofC shore, but 
In most storms occurring at that time of year the wind blows on shore. 
Held: (1) That there was no absence of reasonable eare or skill on the 
part of petitioners, which would charge tliem with privïty or knowledge, 
such as to prevent them from llmlting their liabillty ; and (2) that the 
breaking away of the steamer was due to inévitable accident or vis major, 
and she eould not be held liable for injuries to other vessels Into which 
she may hâve drifted. 

[Eîd. Note. — For other cases, see Shipping, Cent. Dig, § 645; Dec. Dig. 
§ 208.»] 

In Admiralty. Pétition for limitation of liability by Thomas Butler 
and others, as owners of the steamer C. H. Northam. On questions 
of petitioners' privity or knowledge, and their liability for damage to 
çlaimants. Decree for petitioners, and daims dismissed. 

See, also, 181 Fed. 983, 985. 

Carver, Wardner & Goodwin, for petitioners, 
Edgar O. Achorn, for çlaimants. 

DODGE, District Judge. The petitioners had placed their steam- 
ship C. H. Northam on the beach which Hes north of Wood Island 
Park and east of the Révère Beach and Lynn Railroad bridge at East 
Boston, and were engagea in dismantling her there. On the night of 
Wednesday, November 6, 1907, during a storm accompanied by a 
high tide and heavy wind, she floated, broke from her moorings, and 
drifted in a northerly direction aeross the bay or cove which lies be- 
tween Wood Island Park and that part of East Boston called Harbor 
View, until she grounded at the latter place. A quantity of beams, 

•For other cases see eame topio & § ndmbee lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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spars, planking, and other wooden material, either taken from the 
Northam in the process of dismantling her or to be used in that pro- 
cess, and lying, when the storm came, in the water between the North- 
am and the shore, or on the shore alongside her, also went adrift when 
she did, and drifted toward the opposite shore. It was found next 
morning strewn along that shore for a considérable distance. The re- 
spondents Crosby, Mayer, De Gaust, and Frederick were the respec- 
tive owners of certain small vessels or boats, which on the evening of 
November 6th were moored in apparent safety at varions points be- 
tween Wood Island and Harbor View, but were found on the morning 
of November 7th ashore and more or less damaged at or near Harbor 
View. The respondent Nelson owned a wharf at Harbor View and 
certain small boats there, also found on the morning of November 
7th to hâve sustained some damage. The respondents contend, and the 
petitioners for limitation deny, that the Northam and the wooden ma- 
terial referred to drifted from Wood Island by reason of négligence 
for which the petitioners, as her owners, are responsible ; also that the 
damage to the various craf t belonging to them, or to the wharf, was the 
resuit of that négligence. They also contend, and the petitioners deny, 
that the petitioners are chargeable with privity or knowledge in respect 
to said négligence. 

I first consider the question whether any négligence is established on 
the petitioners' part as owners of the Northam. They were, of course, 
bound to use due care to prevent her from getting away from her 
moorings. In the condition to which they had reduced her, she could 
not hâve been navigated without danger to such other craft as she 
might encounter, and the fact that on the night in question she was 
for a time found drifting about the harbor and not under control 
créâtes a presumption against her in favor of any vessel or structure 
that she may hâve damaged while so drifting. The presumption, how- 
ever, is one which she may meet by showing, if she can, that her drift- 
ing "was the resuit of inévitable accident or a vis major, which human 
skill and précaution and a proper display of nautical skill could not 
hâve prevented." The Louisiana, 3 Wall. 164, 173, 18 L. Ed. 85 ; East- 
ern Dredging Ce, Petitioner, 159 Fed. 549 ; Eastern Dredging Cîo. v. 
Winnisimmet Co., 162 Fed. 860, 89 C. C. A. 550. 

In The Louisiana, above cited, a vessel moored got adrift by reason 
of a change in the direction of the tide and a rising of the wind. It 
appeared that the wind, though increased in force, was "only of such 
a character that its effects might hâve been anticipated, and by proper 
précaution prevented" ; that it was only a "half gale," a "stiff breeze," 
or a "little more than the ordinary" ; and that, out of numerous other 
vessels in the vicinity, not one was caused to break adrift by it. It 
was held that the presumption of négligence had not been met. 

Négligence is therefore established on the petitioners' part, unless 
they hâve sustained the burden of showing (1) that they used the re- 
quired degree of skill and précaution to guard against ail such con- 
tingencies as ought reasonably to hâve been anticipated, tending to set 
their vessel adrift; and (3) that she was, notwithstanding such skill 
and précaution, caused to go adrift by the occurrence of circumstances 
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so extraordinary as to render unreasonable any claim tliat tliey sliould 
hâve been anticipated. 

1. The Northam had been on the beach referred to in the same place 
and secured in the same way for several weeks. At ordinary high tide 
she did net float. This happened only on an extra high tide, and, of 
coursé, when it happened, she would remain afloat for a very short 
time only, She was in a bed or hollow formed in the bottom, and the 
bank outside her would, under ail ordinary circumstances, hâve pre- 
vented her from drifting away, even while she did float. She was 
moored by five différent hawsers of sizes ordinarily used for such a 
purpose, and the shore ends of thèse hawsers were made fast in vari- 
ons ways ; two of them to large rocks on shore, two of them to posts 
driven into the ground, and one of them to an A frame, so called, 
which was secured to the shore, and which was being used to assist 
in the dismantling process. She had a lighter alongside on her outer 
side; this craft being anchored. A schooner was anchored at a little 
distance outside the lighter. She was âttached by lines to both thèse 
craft. It appears that three of the lines attaching her to the shore 
parted when she went adrift, and that the remaining two dragged from 
around;the rocks to which they were fastened; also that the lighter 
and the schooner dragged or parted from their anchors. The évidence 
regarding the f astenings used lias not seemed to me to show any lack 
of skill and diligence on the petitioners' part in providing against ail 
such contingencies as were reasonably to be anticipated. Of course, 
storms were to be expected at that time of the year. Such storms, 
howeye.r, /ordinarily came from the northward and eastward, and no 
stormfrorri those directions ^yould hâve tended to part the f astenings. 
It would, on the contrary, hâve tended to keep the steamer where she 
was. In View; of thèse facts, and of the bank outside the steamer, it 
seems tô me that the petitioners hâve satisfactorily proved that they 
used the re^uirëd degree of care in fastèning the vessel, unless the 
storm which set her adrift was only of such a character that its unex- 
pected efifects ought to hâve been expected and anticipated. There 
was évidence teiading to show that the hawsers used, or some of them, 
were not hew, and hot, therefore, as strong as they should hâve been, 
and that suffidént précaution ■ had not been taken to prevent those 
which were .fastened to rocks ■ from î>lipping off or dragging under. 
There was also evidende tending to show that some of thèse deficien- 
cies had been called to' thé attention of the persons in charge of the 
steamer before the day on which the stdrm arose, but vi'ithout inducing 
them to pay any attention to the criticisitts made. This évidence, how- 
ever, bas not seemed to me sufficient to overcome the évidence which 
tends to show due care. It was,:of course, most important to the pe- 
■titioners that their vessel should not be allowed to break adri£t. The 
loss to them involved in her doing so' would be more serions than any 
daniàges she wotild be likely to inflict on any one else. I do not think 
that any want of due care is disclosed by ail the évidence regarding 
the hawsers or the manner in which they were made fast. A watch- 
man Was always kept on board thè steamer at night, and there were 
two men on board on the night of the storm. When the danger of 
the steamer being blown ofï manifested itself, it was late in the even- 
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ing, and they had no reasonable opportunity to prevent ît. They 
opened the seacocks when she began to float; but this did not prove 
sufficient. Nothing more seems to hâve been reasonably within their 
povver at that time. 

2. The évidence regarding the character of the storm satisfies me 
that the violence of the wind was extraordinary, and that the tide rose 
to an extraordinary height, but that in neither respect was the storm 
such as to be wholly unprecedented. There had been nothing like it, 
however, for several years, and two facts about it appear which seem to 
me to justify the finding that it was of such a character as to malce it 
unreasonable to expect the petitioners to anticipate and guard against 
the efïect which it had upon this vessel. The first is that, while the 
storm began as a storm from the east and northeast, and the warning 
published by the .Weather Bureau at 10 a. m. of the same day had been 
a warning of a northeast storm, the wind aftervvard changed rapidly 
in direction to the southward and then to the westward, so as to blow 
with great violence from the latter direction at the time the tide was at 
its height, and thus to be forcing the Northam away from shore just 
when the tide had floated her and made it most possible for her to 
break away. The second is that a very large proportion of the other 
craft left at anchor off the shore, not only in that vicinity, but in other 
parts of the harbor, during the same night, yielded to the violence of 
the storm, parted their moorings or dragged their anchors, and were 
found stranded at various points along shore the morning after. In 
view of ail the évidence, my conclusion must be that the petitioners 
hâve sustained the burden of proof required of them in order to enti- 
tle them to ascribe the breaking away of the steamer to causes for 
which they are not responsible. See Transfer No. 2, 56 Fed. 313 ; 
The Mary L. Cushing, 60 Fed. 110; The Waterloo, 100 Fed. 332, 40 
C. C. A. 386, as compared with The Andrew Welch, 122 Fed. 557 ; 
The Drumcraig, 133 Fed. 804 ; Bleakley v. City, 139 Fed. 807 ; The 
William E. Reis, 152 Fed. 673, 82 C. C. A. 21. 

If the steamer had not broken away, the timber and other wooden 
material above referred to would not bave got adrift. It, or at least 
ail that part of it which can reasonably be supposed in any event tô 
bave done any damage, was on the steamer's inshore side, and thus se- 
cured by the various moorings which held her to the shore, so that it 
would not hâve got adrift at ail, had she remained fast to the shore. 

If, as I am obliged to hold, the breaking away of the steamer and 
other material cannot fairly be ascribed to négligence on the petition- 
ers' part, there was no privity or knowledge regarding it which can 
be charged to them. Thèse conclusions render it unnecessary to in- 
quire how much, if any, of the injuries sustained by property belong- 
ing to the damage claimants, could, in any event, be fairly ascribed to 
the breaking away of the steamer as their cause. As to some of those 
injuries, the évidence that they were really caused by the steamer, or 
by any of the material which drifted across from where she lay, seems 
to me far from convincing. 

Ail the claims presented by the respondents above named must be 
disallowed. 
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PEORIA WATERWORKS CO. v. PEORIA RY. CO. 

(Circuit Ck)urt, N. D. Illinois, E. I>. September 30, 1910.) 

No. 24,193. 

1. Elkctbicity (§ 9*) — Injuries Incident— Scope of Injtjnctiotst. 

A court of equity has no povver to prescribe by Injunction the use by an 
electric street railway company of any partieular System of circuit or 
négative return, even though It is sliown tliat tlie System In use résulta 
in tlie continuons injury, and will resuit in tlae destruction by electrolysis 
by its retnm cuiTent of the pipes of a water company, but the utmost 
possible relief which the court can grant Is to restrain the continuance of 
the Injury, and punish the company and its officers for contempt in case 
of disobedienee, leaving the means to tte adopted to cure and prevent the 
Injury entirely to its discrétion. 

[Ed. Note. — For other cases, see Electrlcity, Dec. IHg. I 9.*] 

2. Blectricitt (§ 9*) — ^Injtxey to Pipes of Wateb Compant by Electkoltsis 

—Injunction— Measuee of Relief. 

In a suit by a water company against an electric street railway com- 
pany to enjoin défendant f rom injurlng the mains and service pipes of 
complainant by electrolysis caused by electriclty generated by défendant, 
the évidence showed that both parties used in part the same streets under 
franchises granted by the city ; that défendant operated its Une by the 
single trolley System using the rails as return conductors ; that complain- 
ants' pipes were belng injured by electriclty vs'hich passed to them from 
the rails through the earth, but not to the serious extent claimed, and 
that the Injury was boing lessened by means adopted by défendant by the 
use of brazed rail bonds and by feeder wires from the rails to the néga- 
tive side of the dynamos. The weight of the expart testimony also tended 
to show that, while the escape of electrlcity from the rails to the water 
pipes and conséquent injury to the latter by electrolysis could not be en- 
tirely prevented in the System used by défendant, It could be so lessened 
by the means défendant was adoptlng or other means snggested and used 
elsewhere as to practically prevent serioua injury to the pipes of com- 
plainant. Held, that it was the légal duty of défendant to prevent sueh 
injury by ail reasonable and practical means; that it would be enjoined 
from continuing such injury, but would be left free to adopt within a rea- 
sonable tlme such means to that end as it should be advised. 

[Ed. Note. — For other cases, see Electrlcity, Dec. Dig. § 9.*] 

3. WOKDS AND PHBASES- "C. G. S. System"— "CBNTIMETEB-GBAlf-SECOND 

System." 

Units of electrical force and volume hâve been flxed by law with référ- 
ence to what is known as the eentimeter-gram-second System, generally 
referred to as the "0. G. S. System." This System was adopted with réf- 
érence to length, expressed by the centimeter, mass, expressed by the 
gram, and time, expressed by the second. Thèse are the fundamental 
unlts of scientific work. 

4. WoRus AND Phrases- "Unit of Force." 

The unit of force, in scientific work, is that force which, when acting on 
a body weighing one gram, will give it an accélération of one centimeter 
in one second. 

5. WoBDs AND PHRASES— "Ohm" — "Unit op Résistance." 

The unit of résistance, called the "ohm," is 1,000,000,000 units of the 
C. G. S. System. 

6. WoRDs AND Phrases- "Unit of Volume" — "Ampère." 

The unit of volume, called the "ampère," is one-tenth imlt of the C. G. 
S. System. 

•For other cases see same topio & § numbbe in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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7. WoKDs AND Phrases— "Unit of Pressure"— "Volt." 

The unit of pressure, ealled the "volt," is tliat electrical force which 
when steadily applied to a wire or other conductor having a résistance of 
1,000,000,000 units of the C. G. S. System will produce a current of one- 
tenth of a unit per second of that System. 

8. WoBDS AND Phrases— "Unit of Power"— "Watt"— "ITobse Power." 

The unit of power, ealled the "watt," equals 10,000,000 nnits of power 
in the C. G. S. System, or one ampère times one volt. One horse power is 
74B watts or % kilowatts. 

9. WoRDS AND Phrases— "Electeolysis"—"Bi.ectbolyte." 

"Electrolysis" is the décomposition of a métal solution In water, liquid 
ammonia, etc., aecompanied by décomposition of the water into oxygen 
and hydrogen, or of a mass of molten métal, by ha%'ing an electric current 
passed through it. The solution or melted mass is known as an "electro- 
lyte." 

[Ed. Note.— For other définitions, see Words and Phrases, vol. 3, p. 
2343.] 

In Equitj''. Suit by the Peoria Waterworks Company against the Pe- 
oria Railway Company, successor to the Central Railway Company. 
Decree for complainant. 

John S. Stevens, John J. Herrick, and WilHam T. Abbott, for com- 
plainant. 

I. C. Pinkney and John P. Wilson, for défendant. 

SANBORN, District Judge. Bill for injunction against injury to 
water mains by electrolysis. The case was twice referred to Mr. 
Wean as spécial master. His findings of facts and légal conclusions 
on both références, filed April 30, 1910, follow : 

"(1) On the 8th day of January, 1894, the Atlantic Trust Company of New 
York filed a bill In the United States Circuit Court for the Northern District 
of Illinois, Southern Division, to foreclose a mortgage of the Peoria Water 
Company, a corporation of the state of Illinois, upon the waterworks System 
and plant of said company in Peoria, 111., securing outstanding bonds of the 
Company, which suit was duly removed to the Northern Division of said Dis- 
trict. On the 8th day of January, 1894, Cornélius B. Gold of New York was 
ajjpointed receiver in said cause, and on the 20th day of July, 1897, a decree of 
foreclosure and sale was entei'ed by this honorable court, in and by which 
decree a spécial master in ehancery was appointed and directed to make sale 
of the property of said défendant on terms mentioned in said decree, provided 
the amount found in said decree to be due from the said défendant should not 
l>e paid as in said decree provided. In accordance with the provisions of said 
decree, the said property was by the spécial master offered for sale on the 
14th day of January, 1898, and on that day was stnick ofC to William D. Bar- 
bour, Edward Oothout, and Herbert C. Warren, constituting tho authorized 
committee of the holders of the bonds of said défendant Peoria Water Com- 
pany. The said William D. Barbour and Edward Oothout were at that time 
and at the time of the filing of the pétition of the receiver herein both citizens 
of the State of New York, and the said Herbeit C. Warren was at said times 
a citizen of the state of Connecticut. On March 4, 1898, the spécial master 
filed a preliminary report of his proceedings up to that date, which were ap- 
proved and conflrmed by order of this court, but at that time payment had not 
been eompleted by the purchasers, the deed had not been delivered, the prop- 
erty had not been surrendered. The decree of foreclosure speciflcally pro- 
vided that the receiver should remain in possession of the mortgaged prop- 
erty, and continue to operate the same after the sale and until the surrender 
thereof. While aiïairs were in this condition, and on the 21st day of JMarch, 
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1898, the said Cornélius B. Gold, reeeiver, presented his pétition, in wliicli If 
was allêgéd' tfiat the railway couîpanies tlier&ln named were destroyiug tlie 
plant and property in his custody asreceiver by electrolysis ; ttie prayer of 
said pétition' being for an injunetion operatiwàfter a reasonable liniit of tlme 
against tlie further opération of electric cars until the défendants hâve made 
use of such appliances as will prevent the grouiiding of electric currents and 
their coming in contact with the pipes, and mains of the waterworks System, 
ïhe pétition recited that the recelver was a résident and citizen of the state 
of New York. It recited the sale to the niembers of the bondholders' coinmit- 
tee, and that the pétition was filed net only on the reeeiver's behalf for tho 
protection, of his possession and custody as receiver, but for the use of the 
purchasers, their successors, and assigns, and tliat the said purchasers were 
cltizeiis of otlier states than the statie of Illinois. On the sanie day the péti- 
tion was flled a ruie to show cause was entered by the court, and service of 
the same Was made upon the défendants on the 2Gth day of March, l8i>S, as 
appears by the return of the United States marshal now on lile in the office 
of the clerk of this court. On the llth day of April, 1898, the défendant rail- 
way eompanies unswered the pétition upon the merits, but alleged in such an- 
swer that at the time of tlie filing of the reeeiver's pétition aforesald the title. 
custody, and coiitrol of said property had . beconie. divested in this court and 
in the said recelver, and, had passed to the purchasers at the sale of said prop- 
erty, and that this court by reason of such sale and transfer of title to said 
property had no further interest in the protection of thé same, that the said 
receiyer had no further right or authority to act as receiver of this court iu 
connection' thérewith, and that any adjudication made by this court of the 
questions and niatters complained of by said Gold, as receiver, 'in his bill of 
complaint herein,' would not be biuding upon the real parties in interest or 
the owners of the said property. Subséquent to the filing of the answorsabove 
mentioned, the purchasers hereinbefore named complied with their bid by sur- 
rendering theold bonds and coupons, and assigned their interest to the Peoria 
Waterworks Company, a corporation orgaijized uuder the laws of New Jersey. 
At the request of the purchasers, a deed was made to their assignée, the Pe- 
oiià WatërWdrlis Company, by tlie said spécial inaster, whicli deed is dated 
the 13th day of .luly, 1898, and was filed In the Eecorder's Office of Peoria 
County, Illinois, .on the 5th day of August, 1808. After the delivery of thla 
deed, thé spécial master again reported his dolngs to the court in a report 
flled the 4th day of August, 1898. On the 4th day of August, 1898, the court 
entered an order conflrnimg the report lasf above mentioned, in and by which 
oi-der there was set forth the peudency of the proceeding agalnst the railway 
eompanies, and the discharge of the receiver was ordered to be without préj- 
udice to-,BUch suit. By order of court made on the same day, the Peoria Wa- 
terworks Company, a corporation of New Jersey, then the owner of the prop- 
erty, was, by aniendment, substituted for the, receiver, as complainant in ssàd 
pétition, and thereafter, as hereinabove stated, évidence was taken by agree- 
meut of the parties in the cities of Peoria and Chicago, 111., Cincinnati, Ohio, 
New Yorli City, Brooklyn, and Albany, N. Y., Philadelphia and Pittsburg, Pa., 
Milwaukee, Wis., and Terre Haute, Ind. On August 26, 1899, by consent, 
there was flled an amendaient to the said pétition, and on the 17th day of 
October, 1899, ,by consent of parties, an amendnient was filed to the answer 
of the Central Railway Company and the Peoria & Prospect Heights Rail- 
way Company, which amendment relates whoUy to the merits. of the case 
made by said pétition as amended. 

"(2) The Peoria Waterworks Company, complainant as aïoresaid, is tlie 
owuer of an 'improved, enlarged, and extended' System of waterworks in tho 
city of Peoria, 111., whicli system includes about 8«> miles of mains and 5.000 
service pipes, and is operating the same under an ordinance passed by the 
common council of the city of Peoria on the 4th day of May, 1889, and 
amended on the 23d day of July, 1889, and the 5tli day of August, 1890. ïlie 
preamble of said ordiiiaiiee is as follows: 'An ordinance, for an improved, en- 
larged and extended System of waterworks, for the city of Peoria, Illinois, aiul 
its inhabitants, and to .supply them with water for ail public and private pur- 
poses, and to sell to ,Tohii G. Moffett, Henry C. Hodgklus, John V. Clarke, and 
Charles T. Moffett, doing business under the firm name of Moffett, lïodgkins 
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& Clarke, of Watertown, New York, tho présent existiiig System of wnter- 
Works of tlie city of Peoria, as an entircty, and grantinj,' to tlie sald Moffett. 
Hodjïkir.s & Clarke. the franchise anrt license to rebuilrt, enlarge and extend 
the présent system of waterworks, and to eonstruct, niaintaln and operate as 
a whole, tlie new, iniproved, eularged and extended System of waterworks. in, 
near and for tlie said city of Peoria, and contraeting witli tlie said Jlofff.^t, 
Tlod.çkins & Clarke for water for fire protection a;id otlier public uses for tlie 
city of reoria, and sranting to the said Moffett, llodiïkins & Clarke tlie right 
and liceuse to furnlsli, deliver and sell water to the inhabitants of the city of 
Peoria, and reserving to the said city of Peoria tlie right to purchase the said 
waterworks System, afler its enlargenient, improvenient and extension, ail as 
hereinafter provided for.' 

"ïhe said ordinance of May 4, ]889, under which as amended, complalnant 
is ojierating, contains the following: 

" 'Sec. 4. And the said city of Peoria liereby grants this franchise and li- 
cense to the said grantees, for and during tho terni of thirty years froin the 
sale and delivery of the présent waterworks System, subject oui y to the right 
of purchase, and conditions herein provided, and also the riglit to operate the 
said presciit System of waterworks, and to enlarge, extend. Improve, maintain 
and operate the same in, near and for the said city of Peoria for supplying 
the city of Peoria and its inliabitants, and those in its immédiate vlc-inity, 
with water for public and private uses, and to use within the présent and fu- 
ture limits of the city of Peoria, sub.1ect to the restrictions, limitations, and 
in the manner herein provided, the streets, alleys and other public ways or 
lands, for the puriiose of laying, taking up, repairing or otherwise maintain- 
ing and operating mains, pipes, hydrants and other appurtenances.' 

" 'Sec. 20. The city of Peoria reserves the right to disturb tlie pipes of the 
said grantees when it shall become necessary for building or repairing sewers. 
or for the making of other city improvements, the same to be so doue as to 
cause the least damage to the grantees possible. But nothlng herein shall be 
so eonstrued as to release contractors with the city from liability for damage 
caused by disturbing said pipes. * * * ' 

" 'Sec. 14. The pressure, capacity and efficiency of said waterworks Sys- 
tem shall be kept at ail times during said period of thirty years fully up to 
the standard prescribed in this ordinance, and for the purpose of deterniinlng 
the amount of pressure and efficiency of said waterworks as a fire protection 
from time to time, the city eonncil reserves the right to order a test of said 
Works and pressure in any and ail parts of the city of Peoria at least once 
each year during said period of thirty years.' 

" 'Sec. 15. * * * The city of Peoria will adopt ordinances protecting 
the grantees in the safe and unmolested exercise of the franchise and license 
hereby granted. * * * ' 

"Some of the other provisions of the ordinance are in substance: (1) That 
the proposed grantees should assume the payment, according to their terms, 
of the $4.00,000 of water bonds of the city of Peoria outstandlng, and that 
such payment should be secured by a good and suiîîcient first mortgage upon 
ail the waterworks property then existing or afterwards acquired. includlng 
ail improvements and betterments. On the SOth day of October, 18S9, such a 
mortgage was executed and delivered. (2) That the grantees at ail times shall 
furiiish an adéquate suppl,y of water for city, sanitary, and lire protection pur- 
poses, and that the System shall be kept and maintained to a high standard 
of quallty and efliciency, as prescribed by the ordinance. (3) That at the expi- 
ration of 10 years from the date of the passage of the ordinance or at any 
flve-year period thereafter, the city of Peoria, as a municipal corporation, shail 
liave the right to purchase the waterworks of the grantees and ail tbings per- 
taining thereto, as in said ordinance pi'ovJdod, on certahi conditions and at a 
val nation to be fixed by appraisers at the tiine of such proposed purchase. 

"(■')) The Central Kailway Company and the Peoria & Prospect Iloights liail- 
way Company, défendants, are coiporatioiis of the state of Illinois, and at the 
finie of tiling the i)elition herein were operating ail the street raihvay lines 
then existing in tlie city of Peoria and vicinity, consisting of about 43 single 
track miles of electric street raihvay, aiul the cars ou ail of the said lines 
were at the finie aforesaid being operated by electric motive power generated 
181 F.— G3 
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in and supplied by the power station of tlie Central Railway Company. Tlie 
original ordinauce authoriziug the Central Railway Company to use electricity 
in ttie propulsion of its cars was granted by the common council of the city of 
Peoria on the 16th day of May, 1889. 

"Among other provisions this ordinance contained the following: 

" 'Sec. 2. Said Company sUall opéra te said railway and proi)el its cars by 
electric motive power and not otherwise.' 

" 'Sec. 22. Said Central Railway Company shall be liable for and pay to 
the persons, companies or corporations injured, ail damages which may resuit 
from the passage of this ordinance or from carelessness, négligence or mis- 
conduct of said eompany or any agent or servant of said eompany in the opéra- 
tion of said railway or raihvays which it may build, own, lease or control.' 

"Other ordinances hâve been passed by the common council of the city of 
Peoria from time to time, granting privilèges, with certain qualifications, to 
the défendants and other street railway companies then exlsting in the city of 
Peoria, but there is no material change made by any of thèse ordinances, of 
the provisions above quoted. None of thèse ordinances prescribed the particu- 
lar System of operating by electricity to be used by the défendant companies. 

"(4) There are at présent 17 s 4/100 miles of streets in the city of Peoria in 
which complainant's water mains are laid and on which same streets défend- 
ants' Street railway lines are located and operated. Of this mileage, 15% 
miles of water mains, now constituting an important part of complainant's 
System, were in existence, laid in thèse streets before any license was granted 
by the city to lay street railway traclis or to operate any kind of a street 
railway. 

"(5) The défendants, at the commencement of this action and for a consid- 
érable period of time prior thereto, were 'operating their railway lines by what 
is commonly lî;nown as tlie overhead single trolley System.' The electricity 
generated in the power station of the défendant Central Railway Company, 
and used to operate the motors under the cars, is conveyed to them by an 
overhea^l wire and a single arm or pôle, attacbed to the car, and carrying a 
contact wheel which runs along and presses up underneath the overhead 
wire. The current passes frona this wire down through the wheel and arm to 
and through the motors; thenee to the wheels of the car, and from them to 
the car traclîs or rails. The current then finds its way back to the generator 
in the power station, and. in accordance with an established law of electric- 
ity, in so doing 'follows the paths of least résistance.' 

"(6) The railway tracks of défendants' railway s are neeessarily electrically 
uninsulated from, and in electrical contact with the earth, although in the 
business portion of the city of Peoria the streets upon which such tracks are 
laid are, for the most part, paved with a brick pavement laid upon a concrète 
foundation, A part of the retuming electric current, after going through the 
car motors to the tracks, finds its way from the rails, through the ground, to 
the water pipes of the complainant, and makes use of the same as a part of 
its circuit back to the generator in the power station. Wherever this current 
(in compliance with the law above referred to) escapes from thèse pipes into 
the moist earth, it sets up a chemleal action which causes a décomposition of 
the métal pipes that is simllar to the action which talces place in an electro 
plating bath. This Is called 'electrolysis.' 

"(7) The soil in and around Peoria in which the water pipes and mains of 
complainant's System are laid is of a moist, sandy character, and often fur- 
nishes a path of comparatively low résistance to the electric current. Sam- 
ples of soil which were taken from the immédiate vicinity of complainant's 
servic-e pipes shov? traces of lead which had been deposited there by the ac- 
tion of the electric current, and the métal from thèse water pipes is frequently 
found deposited in the form> of some of its compounds along the path of the 
current from the pipe to the rails of the défendant companies. 

"(8) Samples were analyzed from pits in complainant's water pipes and 
from the soil in the vicinity of such pipes. The materlals which came from 
the pits in the cast iron water pipes were found to be the products of décom- 
position of the métal in the pipes, resulting from the défendants' electric cur- 
rent passlng through the salts In the surrounding soil. This action produced 
as aforesaid, has destroyed many lead service pipes of the complainant, and 



PBORIA WATERWOEKS CO. V. PEORIA RY. CO. 995 

lias resulted, so far, in pitting and weakeniug mauy of the pipes and mains of 
Its water distributing System. 

"(9) In the months of May and June, 1894, an extended examination of the 
water piping System, then in possession of the aforesaid receiver, was made 
by electrical experts and more ttian 1,000 electrical measurements taken, 
-whieii stiowed that at that time there was in every instance a différence of 
potential, imiicating flow of electric current between rails and pipes. This 
différence of potential or electrical pressure was found to vary iu différent 
«ases f rom a fraction of a volt up to 45 volts. The measurements showed that 
in some places the fiow of current was from the rails into the pipes, and in 
others from the pipes into the rails. Actual tests made at that time showed 
a loss of métal m single service pipes of over a pound of métal per month, the 
•observations indicating that many other pipes were deteriorating at the same 
rate. Kxcavations were made in a number of places for the purpose of in- 
specting the pipes to ascertain their actual condition. Many of thèse pipes 
were found to be wastirig away, and tliere was évidence that rapid electi-olytic 
action was taking place. 

"(10) On April 6, 1894, the receiver of the Peoria Water Company, who was 
ini possession and operating the waterworks plant, eaused notification to be 
made to the Central llailway Company 'that the Peoria Water Company has 
been for a long time past, and is now, daily suffering and sustaining great in- 
Jury and damage to its lead and iron pipes and other underground property in 
the streets and alleys of Peoria ; that it is put to great labor, expense, and 
trouble in maktng and lîeeping np repairs on its said pipes by reason of the 
improper and unlawful use by you of the ground as a retuni conductor for 
electrical currents, and by the illégal, careless, and improper use of electrical 
currents generated by you.' Similar notice was given to the mayor and com- 
mon council of the city of Peoria on or about November 24, 1893, Deeember 8, 
1893, Deeember 19, 1893, January 2, 1894, and on February 7, 1898, which said 
notices called upon the city for protection under the waterworks ordinance 
against damages which the notices alleged were then being sufEered. 

"(11) Ànother examination of the water piping system now owned and oper- 
ated by the complainant, but then in the possession and custody of the said 
receiver, was made in the early part of 1898 by the same experts who made 
the examination in 1894. An electrical survey was made with a view to a 
comparison between the conditions existing in 1894 and 1898. The experts 
found and reported that the destruction was taking place more rapidly in 1898 
than In 1894, and that it was being eaused by electric currents generated by 
the défendants herein. 

"(12) During the progress of the taking of défendants' testimony In this 
case, it appeared from the évidence that some of eomplainant's iron gâte 
boxes were loeated near the rails of défendants' track, and it was contended 
by défendants' counsel and experts that enough current was diverted by rea- 
son of the proxinalty of thèse gâte boxes to account for ail the electrolysis 
claimed by the complainant. It was contended by complainant and its ex- 
perts that in no case did any actual contact exist between the gâte box and 
the rail except in instances while a car was passing over the ttox. Neverthe- 
less, 35 of thèse gâte boxes were taken out and repîaced by vitrifled tile pipe, 
a nonconductor of eleetrldty. In other cases the gâte boxes were entirely re- 
moved, and not repîaced because not needed. This change left no gâte boxes 
within one foot from the rails. Examination and tests made by both parties 
after this change in the gâte boxes showed large quantifies of electric current 
from défendants' System still traveling upon eomplainant's pipes. 

"(13) In June, 1899, and after considérable improvement had been made by 
the railway conipanies in the way of heavier rails and better bonding, and an 
improved return feeder System, another electrical survey was made of the 
existing conditions between the rails of the railway companies and the water 
mains of the complainant. This survey showed that a large \'olume of current 
was still flowing between the rails of the défendants and the pipes of the com- 
plainant, the volt meter showing 10 différent readings of 10 volts and over, 
the highest found being 35 volts, rails positive to pipes. 

"(14) A différence in potential of the fraction of a volt will cause electrol- 
ysis, and from the conditions hereinabove found and stated the ultimate de- 
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struction of complainant's pipes by the currents of electriclty allowed to es- 
cape from défendants' System is a question only of time and pressure. 

"(15) Tlie évidence discloses no Icnowii metliod by whicli tlie complainnnt by 
its own action can protect its water distributing System of pipes and mains 
from the electric curreots of the défendants' sinj^le trolley yailways. 

"(16) ïiie évidence discloses no complète remedy for the injury to thèse 
water pipes except the entire removal of electric eurrent from the water 
mains. Such removal is impossible so long as the returu currents of the elec- 
tric raiiways are grouuded or in electrical contact with the earth. The other 
methods which hâve been suggested by the défendants in this case do not in 
practice and cannot prevent the escape of a portion of the eurrent into the 
ground and water pipes. 

"(17) The défendants can prevent the injury by eontrolling the eurrent gen- 
erated as aforesaid by means of the use of a complété metallic circuit, iusu- 
lated from the rails and ground, providing a chaniiel for the returu of the eur- 
rent to the generator as perfect as the channel that is pro'vided to supply the 
Power al.ong the Street for use. In the District of Columbia, outside of the 
Oity of Washington, the double trolley has been and is being installed by a 
number of roads uuder acts of Congress providing:, in substance, that, where 
the overhead trolley is used, it must be the double trolley, and also that no 
portion of the electrical circuit shall under any circumstances be àlIowed to 
pass through tlie earth, and that neither pôle or auy dynamo fiarnishing power 
to the line shall be grounded. This action by Congress was caused by the in- 
tei-fereuce of the electric eurrent of the single trolley raiiways with under- 
ground metallic structure in Washington and the surrounding territory. The 
overhead double trolley System has been used in Cincinnati, Ohio, for 10 
years, and has been showu by expérience during that time to be praetical, eco- 
uomi'cal, and satisfactory, and. the évidence shows that by its use in this case 
the return eurrent might be carried backto the dynamo wiJ:hont eoming in 
contact with the earth at ail, and the difficulty from electroiysis thus be com- 
pletely overcome. The original cost for installation of the dou,ble trolley Sys- 
tem is eousiderably more than for the single trolley System. While the évi- 
dence in the record as to the exact cost of cbanging the défendants' System 
from the single to the double trolley is contlicting and unsatisfactory, it is suf- 
flcient to détermine the fact that such cost would not be so unreasonable and 
excessive as to make it impossible for the défendants to adopt the double trol- 
ley System. . • , : , 

"(18) The défendants' négative return System Is as good or better than the 
average used by overhead single trolley electric street raiiways in cities of the 
Size of Peoria, and the défendants hâve done ail that can be done under the 
présent state of the art, so long as the single trolley is. used, to care for the 
safe return of their electric currents. Notwithstandiug this, it clearly appears 
from the evideîiee that a portion of the retuming eurrent continues . to escape 
to complainant's piping System and necessarily causes injury, and ultimately 
destruction thereto. 

"(]9) At least 25 miles of complainant's water mains are laid under streets 
paved with permanent and expensive pavement, and practically no access can 
be had to thèse mains except when made necessary by actual breaks in the 
pipes. The fact of injury to thèse mains in this territory from the electric 
carrent of défendants is capable of démonstration and has been demonstrated 
in this case, though it is impossible to détermine the exact extent of the injury 
to the whole System at any given time. 

"(20) The ultimate facts disclosed by the évidence may be brieily summar- 
ized as follows: (1) The injury complained of exists. (2) The injury is per- 
manent and eontinuing. (,3) The injury has been and is being caused by the 
défendants. (4) The complainant can do nothing to prevent the injury. (5) 
The défendants can prevent it by use of the overhead double trolley System, or 
by any System which provides a conipletely insulated metallic circuit for the 
electric eurrent. (G) The overhead double trolley System, though more expen- 
sive to iustall, has been demonstrated by use and expérience to be as safe, eco- 
nomical, and siitisfactory in its opération as the single trolley System, 
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"Conduisions of Law. 

"(1) The court lias jurisdietion over the subject-matter in tliis proceeding, 
because: (a) Tlie suit as originally institutcd by tlie recelver was aneillary to 
the main suit in which the recelver was appointed and was cogniKable in the 
circuit court, regardless ot the citizenshii) of the parties, (b) Wlien the re- 
celver turned over possession of the property to the Peorla Waterworks Com- 
pany, as assignée of the purchasers, that corporation was properly substituted 
as coraplalnant in the pétition in i)lace of tlie recelver. hecause it then had 
both the custody and title to the property and was a citizen of Kew Jersey, 
while the défendants were cltizens of Illinois, and the cause of action re- 
niained the same. 

"(2) The court has .lurlsdiction over the parties to this proceeding because 
the citizenship is sufficient, and the défendants, by coming into the Northern 
Division of tlie District and answering the pétition flled there, without object- 
ing to the jurisdietion over the person, hâve consented to be sued in that divi- 
sion of the district, and objection which might hâve been made on that grouiid 
is walved by consent. 

"(S) In Illinois there is vested in municipal corporations the powér of ex- 
clusive control over the streets, and in many cases a fee-simple title to the 
streets, and, under the power of exclusive control over the streets, it is well 
settled by the décisions of the state courts that the municipal authorities may 
do anything with or allow any use of streets, which is not incompatible with 
the ends for which they are established, and that use for the purpose of water 
pipes Is among those for which the use of streets may be granted, and that 
the laying of water pipes under ground is much less of an obstruction and in- 
terférence with the ordlnary purposes of a street than the layiug and maln- 
taining of a railway track upon its surface. 

"(4) In view of the law of Illinois relating to the use of streets, which has 
become a 'rule of property' and therefore will be followed by the fédéral 
courts, it cannot be held that the use of the streets for water pipes is in any 
sensé subservient to the use for electric street railway purposes, assuming 
that both uses hâve been granted by the municlpality in the proper exercise of 
Its authority. 

"(5) Both parties to thls suit acQuired thelr rights lu the streets by a grant 
under statutory authority from the clty of Peorla by ordinance passed by the 
common çouncil. Each occupies tlie streets by légal authority. Eaeh is per- 
forming a duty to the public, and each is compelled, under the ordinance of 
the clty and the law, to serve the public. Each has money and property in- 
vested in its System and plant, a considérable portion of which in each case 
occupies the streets by such légal authority. Both are entitled to the equal 
protection of the laws agalust the invasion of thelr rights and property by 
others. 

"(6) The injury which is being done to eomplainant's water piiies by the de- 
fendants' currents of electrlcity is not a mère iucldeutal injury or Inconven- 
ience, but is a permanent, continuing injury to a légal right, which will, in 
efffict, if the Injury is permitted to go on, ultimately resuit in the absolnte de- 
struction of comiilainant's ])lant and property. Tliis would amount to nothing 
less than the taking away from coniplainaiit of the use of its property by the 
défendant street railway companics which. if it be done under tlieir license 
from the clty, authorizing them to propel thelr cars by eléetric inotive powar, 
would be a taking of private property for public use. the Constitution of Illi- 
nois provldes that 'private property shall not be taken or damaged for public 
use without just compensation.' 

"(7) ïhe license from the city of Peorla to the défendants, while it grants 
the right to them to lay thelr tracks and 'iiropel their cars by electric motive 
power" does not assume to glve the 'right' to so coustruct or o|)erate their Sys- 
tems as to damage the property of others wlio bave e(iual rights to the use 
and enjoyment of their owu projjerty. A fortiori, this is true because of the 
fact that it is possible for the défendants to so construct and operate their 
railways by electric motive power as not to interfère witli or Injure the water 
pipes ot tlie cotnplainant. But, even if such license did not assume to grant 
the 'right' to operate in the muuner lu which the défendants are operating. re- 
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gardless of Injury to others, the law would not tolerate such nse because of 
the provisions of the Constitution above quoted. 

"(8) The injury complained of in this case, is the direct and immédiate re- 
suit of défendants' acts — as much so as if the défendants were to deliberately 
uncover and destroy by auy other means, the water pipes of complainant. The 
défendants, by taking the iiecessarj', reasonable précautions in operatiug their 
ralhvays, would be able to avoid the injury, and, thls belng true, thelr fallure 
to take such précautions, must be considered as négligence. It is as much the 
duty of the défendants, tben, to refrain from Injuring the property of the com- 
plainant by the one method as It Is by the other. The complainant is as much 
entltled to protection against the injury from défendants' electric currents 
negllgently allowed. to stray upon its property, as it would be to protection 
from the wanton destruction of its property by any other direct means whlch 
lulght be employed by the défendants. The maxim "Sic utere tuo ut alienum 
non lœdas" appUes even under the strictest limitations of the rule whlch hâve 
ever been applied by the courts in any case. 

"(9) Although the défendants are operating thelr railways under ordlnances 
from the city, granting them a license to propel cars by electric motive power, 
and in so doing are interfering with the property and water pipes of com- 
plainant, such interférence and Injury is not damnum absque injuria because: 
(1) It is possible for the défendants to so operate thelr railways by electric 
motive power as not to injure the complainânt's property. (2) It is impossible 
by any known method for the complainant to protect its property from such 
injury. (3) Where there are two methods of accoraplishlng a légal resuit and 
one method will work an injury to another and the other method wlU not, It 
ia the duty of the person doing the thlng to use that method whlch will not 
resuit In injury to such other person. (4) The fallure on the part of the dé- 
fendants to observe such duty constitutes négligence^ and, when it results in 
damage to another, such damage Is actlonable. 

"(10) The injury found to be going on in this case is the direct conséquence 
of the unnecessary and wrongful acts of the défendants in accompllshing a 
légal resuit — that is, the propulsion of cars — and, unless the défendants are 
protected by thelr license from the city, they are liable to the eomp'.iinant for 
such injury. Thèse acts, unnecessary and wrongful in themselves, are not 
rendered lawful by the ordinance granting the use of the streets for the pur- 
pose of propelling cars by electric motive power, and, Inasmuch as they work 
'hurt, inconvenlence, and damage' to the complainant, they constltute a nui- 
sance whlch is actionable at the suit of the injured party. 

"(11) The Injury complained of belng actionable, there can be no doubt of 
the power of the court to grant some remedy. The damage already done is 
chargeable to the défendants, and, so far as such damage is capable of belng 
deflnit«ly aecertained, the défendants should be held llable in a suit at law. 
But a suit and recovery at law would not stop the injury which is and must 
neceesarily be continuons under existlng conditions. The very life of com- 
plainânt's plant and franchise is tlireatened. The only adéquate remedy is 
therefore by injunction as prayed in the pétition. The spécial master's con- 
clusion is that the bill and évidence make a case of équitable jurlsdictlon, and 
that an injunction should be issued as prayed, subject to such reasonable con- 
ditions as to the court may seem rlght." 

There was a hearing on the question of jurisdiction, which was sus- 
tained, and also on the merits. The difficulty of the case and the 
ijnportance of the interests involved led to a re-reference after consid- 
érable delay. On October 25, 1907, the case was recommitted to the 
same master. By the first référence, made May 26, 1898, the master 
was directed to take évidence and report the same to the court, to- 
gether with his conclusions. By the second order a like direction is 
given, and he is directed to hear and consider f urther évidence on the 
following points : 

(a) What remédies can be applied to substantially minimize or pre- 
vent the injury, if any, to complainânt's water distributing mains and 
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System in and near the city of Peoria, III., by the return electrical cur- 
rents employed by the défendant in tlae opération of its street railway 
lines in said city? 

(b) The relative merits of the single overhead trolley System and 
insulated circuit Systems of operating street railways, with relation to 
the leakage of electrical ciirrent, and the resulting injury to the under- 
ground metaUic structures of other public service corporations or in 
any other respect material to the issues herein, as shown by the results 
of expérience or otherwise, since the closing of the proofs in this case. 

(c) What are the means now employed by the défendant herein to 
prevent injury to the underground metallic structures in the streets of 
Peoria by the return electrical current of the défendant, and the re- 
sults of the means so employed. 

(d) To what extent, if any, hâve the distributing mains of the com- 
plainant company located in the public highways in the city of Peoria 
been injured or destroyed by the return current of the défendant com- 
pany, so far as shown by examinations made, or anything occurring or 
ascertained since the closing of the proofs in this case before the 
Spécial Master. 

(e) What improvements, if any, hâve been made by the défendant 
herein in its electrical return System since the close of defendant's évi- 
dence, on the former hearing before said Spécial Master ? 

Evidence under the second référence was taken in March and April, 
1908, and the master made his report June 1, 1909, as foUows: 

"First. Points 'e' and 'd.' In March, 1908, the défendant was operating 
about 50 single track miles of railway lines in the city of Peoria and vicinity. 
The rails in use were largely of the girder type, 7 inches high, 60 feet long, 
and welghlng 80 pounds per lineal yard. On the streets in the business parts 
of Peoria thèse rails were laid on hardwood ties, the latter embedded in con- 
crète, and the space between the rails and between the tracks paved with a 
hard, vitrifled brick, set on edge so as to briug the surface of such pavement 
even with the top of the rails, the portion of the street adjolnlng said tracks 
belng also paved with like material and in a similar manner. Defendant's re- 
turn System at the same time consisted of its rails, bonded at each rail joint 
with two no. copper wires, in a manner commonly known as the 'ehannel pin 
Ixtnd.' Àt the time above specifled the défendant was engaged in the applica- 
tion to the rail joints of its System of 'the brazed bond,' and in March, 1908, 
the latter had been applled to the rail joints of about three miles of track. 
This brazed bond, accordlng to the évidence, is one of the most efficient déviées 
for continuing the electrical eonduetivity of the rail return at the rail joints, 
but Is no more efBcient in that respect than the welded joint, or certain oth- 
er methods of bonding, whlch hâve been in use for a long time. Where spé- 
cial work exlsted in the track construction, the rails and tracks were cross- 
bonded. The défendant also had as a part of such return System about six 
miles of négative overhead return wires running from its power generating 
station to différent parts of the System, thèse négative returns at the terminais 
belng connected with rail and tracks, and at the power station with the néga- 
tive bus-bar of the dynamo. A considérable portion of this work had been 
done since the close of defendant's évidence on the former hearing, and is In 
the nature of an improvement to the eonduetivity of the return System in the 
way of heavier rails, double rail bonds, cross-honding, addltional négative re- 
turn feeders, and, so far as had been applled, the brazed bond ; but during the 
same period the average load on defendant's System had been largely increased, 
prohably doubled, and, owing to this inerease, and the fact that the large In- 
terurban cars are being run over some of the tracks in Peoria, it is more diffi- 
cult to prevent the escape of electrlc current to the water pipes of complainant. 
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While the principal purpose of sucli iraprovement lias been to preveut tlie es- 
cape of the current from defendant's System, the évidence shows that notwitli- 
stauding the means so ©mployed the current flow upon complainaut's System 
has gradually increased, a portion of the current has continued to escape and 
work damage and injury to the proxlmate underground metallic structures, 
especially to the complainant's water pipes. 

"Second. Point 'd.' Since the elosing of proofs on the former hearing, the 
complainant's distributing mains In many instances hâve been injured, and 
in some rendered useless, hy the return current of the défendant compauy. lu 
thèse distributing mains since 1893 there hâve been discovered joint leaks in 
the 30-inch mains, 110 ; in the 20-incli mains, 4 ; in the 16-ineh mains, 43 ; in 
otlier mains, 47. Two breaks hâve occurred in the .30-ineh malus and 9 In the 
20-lnch mains. Electrical surveys made as late as ftlarch 25, 1908, showed the 
most current flowing on the pipes in ahout the places where the greatest num- 
ber of joint leaks and breaks occurred. The pittings in tue mains caused by 
flow of current from defendant's System hâve been constantly iucreasing in 
depth. On, South Adams street, where the deptb of the pitting, aceording to 
the évidence under the former référence, was % of an inch, in March, 1908, 
instances were found where the depth of pitting was '^^/xna of an inch in a 
main, the total thlckness of which Is % of an inch. The évidence appears con- 
clusive that thèse pittings, leaks, and breaks hâve been largely caused by the 
electrlc current escaping from the defendant's railway System. 

"Third. Point 'b.' No compétent, direct évidence was offered by either 
party on said question. 

"Fourth. Point 'a.' The défendant offered witnesses who testified, in sub- 
stance, that 'ail danger of injury' to complainant's water mains and System 
from electrical currents generated by défendant in the opération of its 
Street railway could be prevented by the use of the brazed bond on ail rail 
Joints in addition to the présent bonding, together with proper cross-bonding 
and 'jumpers,' thoroughly Connecting ail rails with each other, in ail spécial 
work, and proper maintenance of overliead négative return wires as described 
in said téstimony. Some of thèse same witnesses, also, on cross-examination, 
testified, In effect, that the plan proposed would not, and could not, wholly 
prevent the escape of electrlc current from defendant's System to the water 
System of eomplainant, but that the portion of the current that would stlU 
leave the rails would be so small and so distributed along complainant's System 
as to do no damage on leaving the pipes. Complainant's witnesses testified in 
effect that the plan proposed as aforesaid would not prevent the escape of some 
current and could not prevent the injury, and that any amount of electrlc cur- 
rent flowing upon and off the water loipes will cause injury where it leaves 
the pipe through moist soil, and that sucli Injury is directly proportional to 
the amount of current flowing during any giveii period, and this proposition 
is established by a large prépondérance of ail the évidence. 

"Fifth. Tlie évidence offered on this re-referenee, and herewith reported, as 
aforesaid, fails to disclose any method whlch will completely or substantlall,y 
prevent the injury complained of, and ail the évidence fails to disclose the dis- 
covery, since the hearing under the previous order of référence of any new 
principle or fundamental law regarding the nature and effect of electric cur- 
rents or of any new method of prevetiting the escape of such current différent 
in principle from those known at the tiine of the former hearing. In other 
words, the évidence on this référence, taken as a whole, tends to conflrm the 
findlngs and conclusions stated in this spécial master's former report, number- 
ed 14, 15, and 16, which are as follows: 

" '(14) A différence iu potential of the fraction of a volt may cause electroly- 
sls, and from the conditions hereinabove found and stated the ultimate destruc- 
tion of complainant's pipes by the currents of electricity allowed to escape 
from defendant's System is a question only of time and pressure. 

" '(15) The évidence discloses no known method by which the eomplainant 
by its own action can protect its water distributing System of pipes and mains 
from the electric currents of the defendant's single trolley railways. 

" '(16) The évidence discloses no complète remedy for the injury to thèse wa- 
ter pipes, exteî^t the eiitire reuioval of electric current from the water mains. 
Such removal is impossible so long as the return currents of tlie electric rail- 
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way are grounded or in electrical contact with the eartli. The othcr metîiods 
which liave bcen suggested by the défendants iii this case do not in practice, 
and cannot, prevent tlie escape of a portion of the eurreiit into the grouiid 
and water pipes.' 

"The œaster finds and coneludes that ail the évidence off'ered on the présent 
référence fails to disclose any sufflcient ground for changing or reversiog thc>. 
aforesaid conclusions." 

A définition of some of the terms used by the expert witnesses and 
by the master in his report is necessary to clearness of discussion. 

The "C. G. S. System." Units of electrical force and volume hâve 
been fixed by law with référence to what is known as the "centimeter- 
gram-second System," generally referred to as "C. G. S." This System 
was adopted with référence to length, expressed by the centimeter of 
''"/loo inches, mass, expressed by the gram, weighing about 151/4 
grains avoirdupois, and time, expressed by the second. Thèse are the 
fundamental units of scientific work. Thus the unit of force is that 
which, when acting on a body weighing one gram, will accelerate that 
body one centimeter in one second. Ail electrical measurements are 
based solely on this force unit, and the electrical units of force, résist- 
ance, and volume hâve been defined by Congress with référence to the 
C. G. S. System. The unit of résistance, called the "ohm," is 1,000,- 
000,000 units of the C. G. S. System. The unit of volume, called the 
"ampère," is one-tenth unit of the C. G. S. system. The unit of pres- 
sure, called the "volt," is that electrical force which, when steadily 
applied to a wire or other conductor having a résistance of 1,000,000,- 
000 units of the C. G. S. System, will produce a current of one-tenth of 
a unit per second of that System. And the unit of power, called the 
"watt," equals 10,000,000 units of power in the C. G. S. System, or one 
ampère times one volt. 

"Potential, volt." For practical purposes, it may be saîd that a 
dynamo. générâtes electricity and sends it out over the lighting wire or 
trolley wire at a pressure represented by that number of volts indicated 
by the work donc by the lights or street cars, expressed in watts, kilo- 
watts (1,000 watts), or watt hours, where the work continues one or 
more hours. One horse power is 746 watts or % kilowatts. Volts 
multiplied by ampères give watts. Thus 110 volts on a lighting wire 
carrying one-half ampère of volume create a power of 55 watts. The 
greater pressure which sends the current out on the circuit over the 
trolley wire and back through the rails, ground, and water pipes to the 
dynamo is known as "potential," which may be likened to a head of 
water in a dam. When the current is leaving the rails and moving 
into the earth and upon the pipes, the rails are said to be positive to 
earth and pipes; and, when the current moves from the pipes to the 
rails, the former are positive to the latter. Ail the battery or dynamo 
does is to create a différence of potential, or différence of electrical 
pressure, between two points in an electrical circuit. The unit of that 
pressure is the volt, equal to the number of units mentioned. 

"Electrolysis" is the décomposition of a métal solution in water, 
liquid ammonia, etc., accompanied by décomposition of the water into 
oxygen and hydrogen, or of a mass of molten métal, by having an 
electric current passed through it. The mctals, carbon, and pure sub- 
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stances generally conduct electricity wilhout any décomposition what- 
ever, except at elevated températures. The solution or melted mass 
is known as an "electrolyte." The current is introduced to and taken 
from the electrolyte by means of strips or portions of métal or carbon 
called "électrodes," connected with wires forming part of the elec- 
trical circuit; that by which the current enters being known as the 
"anode," and the other as the "cathode." In the process of electrolysis 
minute portions of the métal in solution, and sometimes of the métal 
in the anode, together with the hydrogen, are deposited upon the 
cathode, as in silver platings. The oxygen goes to the anode, and 
tends to oxydize it. The anode is sometimes decomposed in the pro- 
cess, and sometimes not, depending on its composition and that of the 
solution. As applied to water pipes, electrolysis is the stripping ofif 
of small particles of the iron when a suitable electrolytic solution is 
présent, leaving the carbon of which the pipe is partly composed in- 
tact. What the cathode is in this process of décomposition does not 
clearly appear, but it may be assumed to be the adjoining water pipe, 
a gas pipe, lead water-service pipe, street car rail, or some metallic 
deposit in the soil; one or more of thèse being part of the circuit of 
the current operating on the water main, and flowing toward the néga- 
tive side of the dynamo in the railway power station. Pure water, 
being a nonconductor of electricity, cannot be an electrolyte, but read- 
ily becomes such when a portion of métal is dissolved in it, as copper 
sulphate (blue vitriol), zinc sulphate, silver nitrate, iron oxide (rust), 
etc. The breaking up of the water into hydrogen and oxygen at once 
introduces a new resistence to the current, tending to put an immédi- 
ate end to electrolysis. This résistance, known as "polarization," may 
be overcome in a variety of ways, among others by applying a higher 
voltage or potential or by an alternating current. The oxygen going 
to the water pipe from which the current is passing oxidizes or rusts 
the pipe, and the coating of rust acts as an insulator, tending to pre- 
vent f urther corrosion of the pipe at that point. 

Complainant's contentions are as follows : Défendant is using the 
water mains and service pipes as a part of its négative return System, 
inducing electrolysis or chemical décomposition of mains and pipes. 
Owing to the necessarily jointed construction of the mains, being con- 
nected by lead joints forming an imperfect electrical connection be- 
tween the pipes, electrolysis results by the passage of a current 
through the wet earth around each joint; the "anode" joint being 
injured. Similar damage is claimed to resuit at those places on the 
pipe where the current leaves it to pass to other underground struc- 
tures or back to the railroad track; and also upon the lead service 
pipes of complainant. It is further claimed that the smallest fraction 
of a volt diiïerence in pressure or potential on the pipes will cause 
their graduai décomposition and destruction. It is alleged, and found 
by the master, that the ultimate destruction of complainants' System 
is only a question of time and pressure, under présent conditions ; that 
complainant can do nothing to lessen the injury while it is feasible for 
défendant by putting in an insulated metallic circuit by means of the 
double trolley or otherwise to entirely prevent the escape of current 
from its circuit. 
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Défendant has objected to the jurisdiction, not by. plea, demurrer, 
or motion, but by answer alleging that, when the bill was filed by the 
receiver, he had no interest in the property, it being then owned by the 
purchasers at the foreclosure sale. On the merits it contends as fol- 
lows : By the ordinance recited in the master's report, it is required 
to operate the plant by the single overhead trolley system, and it can- 
not therefore be required by the court to install another System. As 
found by the master, défendant has donc everything possible for the 
safe return of current, in the présent state of the art, so long as the 
single trolley is used. Defendant's acts are claimed to be authorized 
by législative authority, and, even though incidental in jury be donc to 
the water system, it is damnum absque injuria; nor is the évidence, 
it is argued, or master's report, sufficient to justify an injunction 
against opération without an insulated circuit. It is further insisted, 
even if serious injury is being donc to the water pipes, that the remedy 
suggested calls for the exercise of the police power for protection of 
the public safety to be applied only by the législature or city council, 
and not by the court. In other words, the court can exercise only ju- 
dicial,, not législative, functions. Generally it is contended that the 
running of street railroads by electricity is practically in its infancy. 
New discoveries are being constantly made. Injury by electrolysis is 
not clearly understood, nor rationally capable of explanation, in the 
présent state of scientific knowledge. Experts are changing their 
views in respect to the alleged danger of injury. The attitude of mu- 
nicipal authorities has been one of waiting and experiment. Some 
1,600 single trolley Systems exist in the United States, and only 1 or 2 
double trolley Systems. The injury in Peoria is not one gênerai to 
the whole piping system, but is localized to the région near the power 
station ; and the damage is growing continuously less and less by bet- 
ter methods of négative return ail over the country, and particularly 
in Peoria. There is no great or irréparable injury, it is said, sufficient 
to justify the restraining of the public service of carrying passengers 
in defendant's cars, except on conditions of installing the double trol- 
ley, or other insulated system; further, that the installation of the 
double trolley is unreasonably expensive, and its use is dangerous, 
nor will it entirely prevent the escape of electric current into the 
ground, and upon the water pipes, so as to cause injury. 

At the outset it may be said that the court has no power to prescribe 
by injunction the use of any particular system of circuit or négative 
return. It is doubtful, indeed, whether the judicial power would ex- 
tend to the making of a decree restraining the défendant from contin- 
uing to serve the public unless it shall cease injuring complainants' 
water system. The utmost possible relief is to restrain défendant 
from continuing the injury, assuming for the présent that sufficient 
damage is shown, and punishing it and its officers for contempt in case 
of disobedience, leaving the means of curing the injury entirely to its 
discrétion. In case of such a resuit, a decree might be rendered in con- 
tempt proceedings brought in this suit on the équitable side, awarding 
compensation for such injury as might be shown, with incidental pun- 
ishment. Or a proceeding for a criminal contempt might be brought 
in case of deliberate disobedience in which a fine or imprisonment 
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might be imposed. Bessette v. Conkey Co., 194 U. S. 324, 24 Siip. Ct. 
665, 48 L. Ed. 997. That no spécifie System can be imposed by the 
court is settled by gênerai décisions, passing on the essential distinc- 
tions between législative and judicial power. "A court of chancery is 
not, any more tban is a court of law, clothed with législative power. 
It may enforce, in its own appropriate way, the spécifie performance 
of an exi'sting légal obligation arising out of contract, law, or usage, 
but it cannot create the obligation." Atchison, T. & S. F. R. Co. v. 
Denver & N. O. R. Co., 110 U. S. 682, 4 Sup. Ct. 192, 28 L. Ed. 297, 
cited m W. U. Tel. Co. v. Myatt (C. C.) 98 Fed. 335, 343. "In this 
way, it seems to us, the court has made an arrangement for the busi- 
ness interçoùrse of thesç companies (express and railway), such as, 
in its opinion, they ought to hâve made for themselves. The régula- 
tion of 'matters of this kind is législative in its character, not judicial." 
Express .Cases, 117 U. S. 1, 6 Sup. Ct. 628/29 L. Ed. 791. "A judi- 
cial inquiry investigates, déclares, and enforces liabilities as they stand 
Oïl preseùt or past f acts, and under laws supposed already to exist. 
That is its purpose and end. Législation, on the other hand, looks to 
the future^ and changes existing, conditions by making a new rule to 
be applied thereafter to ail or some part of those subject to its power. 
The establishment of a rate is the mâking of a rule for the future, 
and thete fore is an act législative,, not judicial, in kind." Tusticè 
Holmes in Prentis v. Atlantic Coast Line, 211 U. S. 210, 226, 29 Sup. 
Ct. 68, 53 L. Ed. 150. The reasonableness or propriety of the means 
to be .adopted by electric railroads to prevent or lessen in jury to gas 
pipes, water pipes, etc., is essentially an administrative inquiry, légis- 
lative in its nature when considered and administered by the Législa- 
ture, city council, or public service commission, administrative when 
considered and applied by the corporation itself. Spring Valley W. 
Co. V. San Francisco (C. C.) 165 Fed. 667, 678. And in Dayton v. 
City R. Cp., 12 Ohio Dec. 258, affirmed, on appeal 16 Ohio Cir. Dec. 
736, the same rule was substantially applied. Cumberland T. & T. 
Co. V. United Elec. R. Co. (C. C.) 42 Fed. 273, 12 L. R. A. 544, seems 
opposed to this view of the law. 

The whole duty of défendant is to make the damage as little as pos- 
sible by using the best means reasonably within its power, the sélec- 
tion of such means to be left to its discrétion, and at its péril of failure 
to exercise such discrétion in a fair, bona fide way. The master re- 
ported that the injury is continuons, permanent, and constantly in- 
creasing by reason of increased trafiic, extension of the railway line, 
and the running of heavier cars, including interurban cars, and that 
the ultimate destruction of the water pipes is inévitable; that a dif- 
férence of potential of the fraction of a volt may cause electrolysis ; 
that there is no complète remedy except the entire removal of electric 
current from the water mains, and no method except an insulated cir- 
cuit will prevent the escape of a portion of the current into the ground 
and water pipes. Exceptions to thèse conclusions hâve been filed, and 
are now presented for approval or modification. 

Damage to the; water pipes by electrolysis in Peoria is inferred by 
the witnesses from the conditions found to exist on examination of 
the pipe, and is described in the testimony substantially as follows: 
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In order that electric power may be available for use, there must be 
a circuit. In the case of the téléphone and telegraph, requiring only 
a small degree of force, the circuit is made up of the wires and the 
earth. An electric railway, requiring much greater power, must bave 
a metallic circuit. This consists, in the single trolley svstem, of the 
trolley wire, trolley pôle, motor, car wheels and rails, .je last called 
the "return" or "négative" part of the circuit. In the double trolley 
System, used in Cincinnati, and to some extent in the District of Co- 
lumbia, the circuit consists of two wires, and insulation between motor 
and rails, so that the current is theoretically prevented from reaching 
the rails at ail. In the underground System, used in the cities of New 
York and Washington, the positive and négative wires are inclosed in 
an underground circuit. There are about 1,600 single trolley plants 
in the United States, and 1 or 2 double trolley Systems. The same 
amount of electrical power (not the same electricity), measured in 
ampères, must get back to the dynamo as is genera:ted by it. The 
rails, although having greater conductivity than the trolley wire, not 
being insulated because laid in the earth, or in concrète (a better elec- 
trical conductor than earth), and often being imperfectly bonded or 
joined at their ends, offer considérable résistance to the return current 
flow. A single rail offers much less résistance to the current than the 
wire which supplies the current to the trolley. Although the earth 
offers immense résistance to the electrical current as compared with 
the rails, yet it is impossible to prevent the escape of some portion of 
the current into the earth, especially when it is wet, from which it is 
attractedi by the water pipes or gas pipes in the same or adjoininjj 
streets. From the pipes the current tends to return through the earth 
to the négative side of the dynamo, either by ordinary conduction or by 
electrolysis when the requisite conditions exist. It is, indeed, stated 
by some of the expert witnesses that wherever the current leaves a 
pipe electrolysis occurs, stripping off small particles of the pipe métal, 
and gradually destroying it, in direct proportion to the amperage, or 
volume of current flowing on the pipe. But under ail the testimony, 
and from common observation, it is clear that the mère passage of 
electricity from one substance to another is not electrolysis ; the met- 
als being conductors, without décomposition, and is not necessarily at- 
tended with injury at the point of escape. Mr. Waterman, an experi- 
enced electrical and railway engineer, testified that the water around 
a pipe will carry electricity either conductively, without damage or de- 
composition, or electrolytically, with injury to the pipe and décompo- 
sition of the solution ; also, that there may be electrolysis of the solu- 
tion without injury to the pipe. Prof. D. C. Jackson, who bas made 
a thorough study of the practical side of electrolysis to water mains 
for many years, and is a most accomplished electrical engineer, says 
that if the anode is crude copper, containing also iron and silver, only 
the copper may be carried to the cathode, while the iron and silver 
may go to the bottom of the tank. This illustrâtes the position sus- 
tained by the évidence as a whole, that electrolysis is a question of 
surrounding conditions, and that current leaving a pipe may or may 
not be attended with injury to the pipe. Prof. Jackson's experiments 
tend to show that cast iron and lead plates embedded in moist earth 
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will suffer electrolysis when a carrent is applied. But he did not 
cover the plates with scilica, asphalt, or other insulator, nor does'be 
State current volume or voltage. He did not make any test with pièces 
of pipe covered with iron rust, which is an insulating protector. It 
is inferable from the évidence as a whole that wet earth, surrounding 
a water pipe, may, by containing some solution not described, possi- 
bly iron, iron rùst, common sait, sulphate of zinc, nitrate of soda or 
carbonate of lime become an electrolyte, decomposable by having an 
electric current pass through it; and also, under some conditions not 
described, and apparently unknown, particles of the iron pipe or anode 
may be stripped ofï and pass into the electrolyte solution, or possibly 
be carried over to some unknown cathode, as in the process of silver 
plating. Analysis of samples of soil taken from two places above a 
water main showed from 21/^ to 31/3 per cent, of iron, and % per cent, 
to 1 per cent, of soluble salts, composed of sodium chloride, potassium 
nitrate, lime, and a small amount of sulphates. The testimony shows 
that one ampère constantly leaving a pipe for 18 hours a day under 
electrolytic conditions will take away 15 pounds of iron per annum. 
Yet in 8i/^ years not a single break in a water main occurred, although 
the rails were at that time very poorly bonded. Prof. Jackson during 
this peroid found a volume of 75 ampères on some of the water mains. 
Injury to the ends of water pipes, near the joint, may also resuit 
from the current flowing from one pipe to another. The pièces of 
pipe are 12 feet long, and are covered with a nonconducting coating. 
It is not convenient to so join the pipe sections as to obtain a complète 
metallic contact between them, on account of the coating, and the 
oakum and lead used in the joints. Oakum is not a good conductor, 
and the lead, while a good conductor, is not put into electrical contact 
with the cast iron of the pipe, though preventing leakage of water. 
As a resuit there is a break in the conductivity of the pipe every 12 
feet. However, the joint résistance is very much less than the soil 
résistance around the main, as well as of the water in it, pure water 
being nearly a nonconductor, although absolutely pure water Tias pro- 
bably never been produced. It follows, therefore, that the current 
will take the path of least résistance through the joints, rather than 
the path of much higher résistance around them, unless an electrolyte 
is found near the joint, or in the water in the pipes, of such a char- 
acter as to divert the current from its natural path. Complainants' 
witness Maury, speaking of a volume of 50 to 100 ampères, says : 

"If it left the pipe to flow along tbe conductor connection to the pipe, it 
would not necessarily injure the pljie at the point of leaving. If it left to flow 
through the electrolyte, it would cause very serious injury." 

Another witness testifies : 

"It is generally aeeepted that the current has to leave the pipe by a noncon- 
ductor path to produce injury." 

Another, speaking of electrolysis, says: 

"There must be an eleetroljte. If the pipe was in dry, sandy soil, condi- 
tions would be entirely différent." 

When this shunting will occur, or how often, no one knows. Many 
of the witnesses say that the joint résistance becomes so great that the 
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current will shunt around the joint through the outside earth, or the 
water in the pipe, and that, when it leaves the pipe, it causes in jury. It 
appears that most of the joints must make a high résistance. If the 
current were shunted around thèse joints, and invariably resuUed in 
injury to the pipe, it would net take long to destroy the whole water 
System. In many years there was not a single break in a water main 
from electrolysis. During the same period only 88 out of 5,000 serv- 
ice pipes were destroyed by it. Out of 9,000 service pipes there were 
12 breaks in 1905, 8 in 1906, 5 in 1907, and 2 in the first four months 
of 1908. During the same four months there were 2 joint leaks, 4 in 
1907, 12 in 1906, 7 in 1905, 9 in 1904, and 14 in 1903. As a resuit of 
three tests at différent places of a large number of pipes, made in 
1903, 1904, and 1906, the percentage of pipe damage was found to be 
20 in 1903, 15 in 1904, and 10 in 1906. The same test showed the 
average current in the water pipes in 1903 51/2 ampères, 4 in 1904, and 
6 in 1906, and a test in 1908 showed an average of 24. Thèse tests 
were by no means universal of the system, and should not be given 
any undue weight. But they tend to show a progressively lessening 
average damage. In particular places, especially near the power sta- 
tion, steadily increasing damage by electrolysis appears, but on the 
average the évidence shows it is lessening. One reason for improve- 
ment is better bonding of rails, and more attention to négative return 
feeders. Another seems to be that as electrolysis proceeds, and the 
pipes become rusted, the oxide formed increases the electrical résis- 
tance of the pipe coating, and thus prevents further electrolysis ex- 
cept under unusual conditions. Mr. Herrick, who testified at great 
length on both références, and whose testimony will be again referred 
to in connection with différent Systems of return, testified that while 
in case of lead pipes electrolysis carries sulphate or carbonate of lead 
into adjacent soil, and thus lessens the electrical résistance, yet in the 
case of iron pipes the résistance is increased by the iron décomposition 
in the soil. The oxide surface formed on water pipes by current flow 
diminishes subséquent chemical action by current leaving such surface. 
This is corroborated by some other witnesses. Tests made by 'Mr. 
Herrick in Peoria showed a constant rise in résistance as current con- 
tinues to flow from the pipes, with some variation depending on mois- 
ture. A thin surface is formed protecting the pipe from further ac- 
tion, because the current is prevented from passing through the ad- 
jacent electrolyte. It seems, also, that the décomposition of the water 
in the electrolyte sets up a great résistance to further electrolysis, and 
tends to stop it. The proof as a whole conclusively shows that no de- 
pendence whatever is to be placed upon the numerous gênerai state- 
ments of the expert witnesses to the effect that wherever current 
leaves a pipe injury occurs. With an increasing current there is found 
diminishing damage. Thèse experts hâve entirely failed to harmonize 
the undisputed facts shown by actual inspection of pipes and actual 
tests of current flow with their théories of décomposition of metallic 
substances in the earth by electrolysis attended by décomposition of 
the pipes themselves. 

Especially unsatisfactory is the theory of complainants' witnesses 
adopted by the master that the smallest amount of current may cause 
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injury; tliat "a différence in potential of a fraction of a volt may 
cause electrolysis." As a laboratory theory this sometimes is true, and 
sometimes not, but, as applied to a gênerai System of water pipes, it 
is utterly untrustworthy. The inference is made by some of the wit- 
nesses because a small pressure is sometimes found on a pipe showing 
small dahiage, made at some other time, and by some other pressure, 
both absolutëly unknown. One witness made a laboratory test by 
passing ^/loo of an ampère under pressure of % volt through an elec- 
trolyte of sulphate of zinc, similar to solutions in the earth, and with 
zinc électrodes, and got electrolysis of the zinc anode. Whether cast 
iron électrodes covered with insulâting material, like that used on 
water pipes or pièces of oxidized iron would hâve given a like resuit 
he does not state. Again, it is not explained how or why the weak 
current on the pipe does not pass through the joint rather than seek 
a path through a weak electrolyte near by. While this theory finds 
some little support in the évidence, it is so inconsistent with estab- 
lished facts as to leave the finding without any sufficient foundation. 
Mr. Waterman says that an iroh anode is not always corroded by the 
escaping current even when the electrolyte is itself split up, and that 
thesilicon found on the water pipes will prevent corrosion; and he 
concludes that it is impossible to tell what amount of current it is safe 
to draw per square foot from the surface of a pipe. Defendant's ex- 
perts generally agrée that a small amount of current is not injurions. 
Complainants' witnesses are convinced to the contrary, and the master 
has followed them; but the finding is quite unsatisfactory, and so in- 
consistent with the nature of electrolytic action, and with the facts 
clearly established by undisputed évidence as to actual damage, that 
it cannot be sustained. It is also' inconsistent with the theory of in- 
creased résistance due to water décomposition in electrolysis. 

Lead service pipes hâve àlso to some extent been injured by elec- 
trolysis, especially near the power station. Altogether there are about 
9,000 of them. During the 19 years, from 1890 to 1909, there hâve 
been 217 breaks in service pipes attributed to electrolysis, and many 
more from other causes. From electrolysis there were 12 breaks of 
service pipes in 1905, 8 in 1906, 5 in 1907, and 2 in the first five months 
of 1908. Thèse service pipes are many of them under the street rail- 
road tracks, and the theory of damage is that when the iron pipes are 
positive to the rails the current flows from the mains through the lead 
pipes, and then through some electrolyte in the earth to the rails, de- 
composing the service pipe as it goes. This injury, like that to the 
mains, is shown to be lessening, and the percentage of damage is not 
enough to show danger of the ultimate destruction of thèse lead pipes, 
even of those in the région of the power station where almost ail the 
breaks bave occurred. Repairs to service pipes are paid for by the 
water consumer. It may be that the use of galvanized iron service 
pipes instead of lead, near the power station, might be an improve- 
ment, but this will be left to the judgment of complainant. 

Complainants' waterworks system is being damaged by electrolysis 
caused by electricity generated by défendant, but not so seriously as 
reported by the master. This injury should be stopped. Complain- 
ant cannot in the présent state of development find any reasonably 
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practical way to cure it, Both parties insist that the injury is curable, 
but they differ as to means. The subject bas been most seriously stud- 
ied by many engineers, and there is a différence of opinion among 
them whether anything short of a metallic circuit will be a complète 
remedy. Many other plans hâve been tried. The eiïort bas been to 
so protect the rail return as to prevent escape of current into the earth. 
No claim is made that this can be fully done, but some 11 witnesses 
testified on the second référence that the rails can be so bonded and 
cross-bonded as to practically stop electrolysis of the water pipes, with 
the assistance of other means of négative return. Nearly as many 
other witnesses are of opinion that no such thing is possible, and the 
master agrées with them, and bas recommended the compulsory instal- 
lation of a metallic, nonrail return circuit. 

Four plans of improving the rail return are explained by defend- 
ant's witnesses, which they think practically efficient. They hâve been 
used more or less since 1899. Ail of them. contemplate the use of the 
brazed rail bond, of which défendant had installed about six miles at 
the time the testimony was closed on the second référence. This bond 
consists of a number of leaves of thin copper folded back and forth 
on themselves, with a pièce of brass wound around the end, and ap- 
plied to the side of the bail of the rail near the end. The rail is first 
ground with an emery wheel to make it clean and bright. Then the 
end of the bond is clamped between a carbon plug and the rail, and 
subjected to a current of 2,000 ampères passed through bond and joint 
until the brass melts and flows upon the clean rail surface, thus mak- 
ing a perfect and permanent electrical contact. Each bond is équiva- 
lent in conductivity to three feet of rail — that is, to one-fourth as 
great a conductivity as that of a continuous rail — and each has a 
greater conductivity than the trolley wire. 

The first plan consists in the use of some efficient form of rail re- 
turn, as the brazed bond, welded joint, etc., with cross-wires between 
rails and assisting the return by feeder vvires from rail to négative 
side of dynamo at regular distances from the power house. This is 
the System now in use in Peoria. The second plan is called the "quad- 
rilatéral" or "constant potential System" and is simply a modification 
of the first, with additional bonding at crossings and switches. This 
System is recommended for Peoria by defendanfs witnesses, with a 
possible addition suggested by Mr. Winters. It was called "quadrilat- 
éral" becàuse of its supposed application to the case of a railway sur- 
rounding the center of a city, and forming a four-sided network of 
rails, requiring a four-sided System of négative return copper wires 
from the track, and bringing them together to the négative side of the 
dynamo. The purpose is to reduce to a constant potential ail the nég- 
ative feeder points, and by extending the feeders in the shape of a 
fan, to equalize the pressure ail over the rail system, thus preventing 
as much as possible the escape of current from the rails and its re- 
turn to the power house. The System was installed in Richmond, Va., 
by Mr. Waterman, and hc claims to hâve reduced the amperage on 
the water pipes from a varying current of considérable size to a max- 
181 F.— 64 
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imum of less than one ampère. It is also being put in at Toronto. 
The underlying idea is that the tendency to leakage of current from 
the rails varies as the square of the distance between feeders, so that 
the putting in of an additional feeder divides the distance by two and 
the leakage by four. In Richmond four copper wires, three-quarters 
of an inch in diameter, were attached at one end to the négative bus 
bar at the station, and at the other each to an extended network of 
smaller wires attached to the rails. Each system of wires extended 
in a différent direction. 

The third plan is called the "drainage system," often used to pro- 
tect the sheaths of téléphone cables. In this the rails and pipes are 
regarded as a parallel conductor system of return feeders ; pipes and 
rails being connected by copper wire. This can only be put in when the 
owners of both Systems are working in harmony. It is in use in Roch- 
ester, N. Y., where it is claimed to hâve avoided trouble from com- 
plaint of electrolysis. The testimony as to its efficiency is conflicting. 

The last plan is not fully described in the proofs. By this it is 
sought to constantly keep the whole piping system négative to the 
rails, so that no current can fiow from pipe to rail. This may be donc 
by copper wire, or by a "négative booster," an additional dynamo so 
connected with the pipes as to produce upon them a lower potential 
than upon the rails. 

The quadrilatéral or constant potential system is recommended for 
Peoria by defendant's witnesses, and Mr. Winters also suggests a lim- 
ited use of the drainage system in addition to the other, but thinks it 
would not be necessary for the protection of the pipes. 

Defendant's expert witnesses agrée in testifying that no system will 
prevent ail leakage of current, but think that the quadrilatéral plan 
will be a substantial success. Complainants' witnesses believe it to be 
necessary to keèp ail the current from the rails by the double trolley 
or other insulated system, and that, if any current whatever gets upon 
the pipes, they will be destroyed. This conclusion is not established 
by the évidence. 

The fourteenth, sixteenth, seventeenth, and paragraphs 5 and 6 of 
the twentieth findings of the master on the first référence are not sus- 
tained by the proofs. The findings on the second référence need mod- 
ification according to this opinion. 

Défendant should be enjoinéd from continuing the in jury to the 
complainants' water mains and service pipes, and should be given a 
reasonable time to take such measures, or put in such improvements 
to its négative return, as will substantially prevent in jury. This should 
be upon condition that complainant co-operate with défendant so far 
as reasonable and proper in aiding it to prevent or lessen the escape of 
current from its rails, or in preventing the escape of current from the 
water pipes in such manner as to cause injury thereto. The matter 
of the tenhs of the decree in thèse respects, as well as the modification 
of the findings, will be further considered on application for decree. 

As to costs, I am inclined to think that neither party should hâve 
costs as against the other, and that clerks', marshals', and master's 
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fees should be equally divided between the parties. Fées and ex- 
pansés of witnesses, experts and engineers, and for examinations and 
tests, should be borne by the party calHng the witness, or requesting 
the services. 



CASCADE TOWN CO. v. EMPIRE WATER & POWER CO. et al. 

BIGGER V. SAME. 

(Circuit Court, D. Colorado. October 3, 1910.) 

1. Watee and Water Courses (§ 35*) — Appkopeiation oï Watee— Ripabian 

RiGHTS. 

There are no riparian rights In Colorado as against a valid appropria- 
tion of water. 

[Ed. Note. — For otlier cases, see Waters and Water Courses, Cent Dlg. 
§§27,28; Dec. Dig. §35.*] 

2. Watees and Watee Coubses (§ 132*) — Appeopeiation of Wateb— Puepose 

— Geneeation of Electbicity. 

The impounding and piping of the waters of a ereek to generate elec- 
trieity to be sold to the public as a commodity is a valid appropriation of 
the waters under the Constitution and laws of Colorado. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
§ 132.*] 

3. Watebs and Wateb Courses (§ 128*) — Unappropeiated Wateb — Dedica- 

TioN — Oonstitutional Provisions. 

By Const. Colo. art 16, §§ 5, 6, providlng that the right to divert the 
unappropriated waters of any natural stream to bénéficiai uses shall never 
be denied, the people of the state dedicated to the publie ail unappro- 
priated waters of every natural stream within its borders, and made the 
same subject to appropriation as private property. 

JEd. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
§ 128.*] 

4. Watebs and Wateb Courses (§ 132*) — Appropriation — "Bénéficiai, Use." 

Complainant owned several hundred acres of land, which it improved 
at great expense for a sunimer resort. On the lands Is Cascade Oailon 
througb which a small, précipitons stream flows. The seepage from the 
flow of the stream and the niist and spray from its falls produces a lux- 
uriant and exceptionally beautiful growth of végétation on the floor and 
sides of the caûon, thus rendering the canon and the stream with its 
falls flowiiig througb it rare in beauty and the chief attraction of the 
resort, and they were so advertised by eomplainant Helû, that such use 
oC tlie canon and the stream and its falls therein constituted a "béné- 
ficiai use" and operated as an appropriation of the waters in said stream 
within the requirements of Const. Colo. art. 16, § 6, conferring the right 
to divert tlie una]ipropriated waters of any natural stream to bénéficiai 
uses, and that said waters c-ou!d not tliereafter be impounded above the 
canon and falls and piped away by défendant and used to generate elec- 
triclty for sale as a commodity. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
§ 132.* 

For other définitions, see Words and Phrases, vol. 1, p. 749.] 

In Equity. Actions by the Cascade Town Company and by Leander 
A. Bigger against the Empire Water & Power Company and others. 
Decree for eomplainant Cascade Town Company, and bill of eomplain- 
ant Bigger dismissed. 

•For other caees eee same toplo & § numbkh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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E. F. Ware, for complainants. 
R. L,. HoUand, for respondents. 

I. 

LEWIS, District Judge. Complainant, the Cascade Town Company, 
owns several hundred acres of land up Ute Pass, about eleven miles 
from Colorado Springs. Fountain Creek flows through Ute Pass in 
an easterly direction, and as it passes the lands of the complainant 
Company its waters are augmented by those of Cascade Creek — short 
in length of flow but précipitons — which çomes down from the water- 
shed on the northerly slope of Pike's Peak to the westerly. The said 
complainant company and its predecessors in title hâve owned thèse 
lands for many years, and they began improving them as a summer 
resort more than twenty years ago, and hâve maintained them as such 
ever since and hâve not sought to utilize them oth'erwise. For that 
pnrpose they hâve constructed 'hotelâ' there and built cottages, roads 
and trails on its lands extending up through Cascade Canon, through 
which the stream of the same nanie flows, and on beyond into the 
mountains, laid out, dedicated to the public and improved a small park 
in said canon, made a lake and fountain, built a pavillon or auditorium 
for conventions, and otherwise improved its grounds, thereby adding 
to the attractions of thie place as left by nature. The complainant Com- 
pany and its predecessors are not, and were not, municipal corpora- 
tions, but business ventures created for the purpose of maintaining 
their property as a resort for tourists during the summer season. The 
place is known as Cascade. The Midland Railway, which traverses 
Ute Pass, has a station there. The complainant company has sold 
some of its property to persons who desired to improve the same as 
summer homes, and the complainant Bigger has spent about $15,000 
in improving his home on land bought from the company, lying on 
both sides of Cascade Creek just below the canon. The company ob- 
tains an income from those who stop at its hôtels and enjoy other ac- 
commodations which it offers. It has spent a large amount of money 
in improvements. The roads and trails up Cascade Canon and on into 
the mountains were constructed at an expense of fifteen or twenty 
thousand dollars. It also built a small waterworks to supply the cot- 
tages and its hôtels. It advertises the place for the purpose of induc- 
ing the public to go there, and for the past quarter of a century it has 
been visited annually by twelve or fifteen thousand people. It has a 
permanent population of fifty or sixty people. Among other attrac- 
tions held out in its advertisements are Cascade Caîion and the falls 
of Cascade Creek through the canon. The caîion and falls are rare 
in beauty and constitute the chief attraction. Without them the place 
would not be much unlike any other part of Ute Pass. The caîion is 
about three-quarters of a mile long and very deep ; its floor and sides 
are covered with an exceptionally luxuriant growth of trees, shrubbery 
and flowers. This exceptional végétation is produced by the flow of 
Cascade Creek through the canon and the mist and spray from its 
falls. Some of thèse falls are as much as thirty feet in height, but the 
différence in élévation between the foot and the head of the caîion is 
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so great that the falls are almost continuous from the head down. 
The volume of water is the greatest during the summer season. It 
coines from the melting snows on the north slope of Pike's Peak. But 
the flow is fairly even, due to the fact that the upper stretches of the 
watershed are composed of disintegrated granité into which the water 
first sinks and gradually percolates until gathered into the bed of the 
stream. The volume is said to be équivalent to a stream about eight 
feet wide and six to eight inches in depth. The végétation in the canon 
and up its sides consists, in part, of pine, spruce, fir, balsam, aspen, 
black birch, Japanese maple, thimble berry, wild cherry, choke cherry, 
and aster, columbine, larkspur, wild rose, the red raspberry, wild goose- 
berr}', ferns, mosses, and many other kinds of trees, shrubs and flow- 
ers. The stream is annually stocked with trout. The birds which are 
found in the canon, some grouse, a few squirrels, and perhaps a few 
other wild animais there, are protected by the complainant company. 
The complainant called a florist of twenty-fîve years expérience and a 
landscape gardener of thirty-five years expérience as witnesses. They 
tell us that the native flora of the country is quite extensive in Cascade 
Canon, that the evergreen features are perfect, that there are three or 
four varieties of pines, three ci Juniper and three of spruce, probably 
twenty-five varieties of native shrubs, about fîfty varieties of native 
perennials, and several varieties of moss growth, and a large variety 
of wild flowers and fîowering shrubs, that the waterfalls create a spray 
and mist which, together with the underground seepage down the "sides 
of the canon, produce this very luxuriant growth, there being at least 
two hundred varieties of végétation, and that it is far superior in that 
respect to any other caîion in the neighborhood, and exceptional. The 
seepage and the mist and spray give life to the foliage. 

The défendant was incorporated for the purpose, among other 
things, of generating electricity by water power, and to dispose of the 
same as a commodity ; and to exécute that purpose it sent its agents 
on to the watershed of Pike's Peak, above the head of Cascade Caîion, 
and located a réservoir site and did some acts, at small expense, look- 
ing to the exécution of that purpose, whereby it intended and expected 
to impound the waters in such réservoir and later conduct it in pipes 
down the mountain to and beyond the property of the complainant 
company. And thereupon thèse complainants filed their several bills 
asking that the défendant be enjoined from so doing, — as a threatened 
injury to their vested rights. 

It is found as a fact that if the défendant do impound the waters of 
Cascade Creek above the falls and conduct it therefrom in pipes as 
aforesaid, the falls in the cafion and the végétation on its floor and 
sides will be largely, if not wholly, destroyed and the caîion hence be- 
come a dry gulch, and that ail the waters flowing in said stream are 
needed by complainant company, and are necessary for the aforesaid 
purposes to which they hâve been applied by said complainant. 

IL 
1. The first contention of both complainants is that the government, 
while it was the owner of the lands on which the canon and the falls 
are situate, had riparian rights in the stream and that those rights were 
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conveyed by patent from it, and through mesne conveyances, to the 
complainants. 

This contention cannot be accepted. There are no riparian rights 
in Colorado as against a valid appropriation of water. 

In Sternberger v. Seaton Co., 45 Colo. 401, 404, 102 Pac. 168, 169, 
it is said : 

"The doctrine In tbis state that the common law rule of continuons flow of 
natural streams is aliolished, is so firmly establlslied by our constitution, tii© 
statutes of the territory and the state, and by many décisions of this court, 
that we décline to reopen or reconsider it, however interesting discussion 
thereof mlght othervvise be, and notwithstanding its importance." 

And again, page 403 of 45 Colo., page 169 of 102 Pac: 

"Tlïe Suprême Court of the ttnited States, In several cases, has approved 
and Indicated its satisfaction with the décisions of the state courts which 
hold that the common law doctrine has been abolished, and has said that each 
state, wlthout interférence by the fédéral courts, niay for itself, and as be- 
tween rival, indivldual claimants, détermine which doctrine shall be therein 
enforced." 

In Coffin V. Left Hand Ditch Co., 6 Colo. 443, 446, it is said : 

"It Is contended by counsel for appellants that the common law principles 
of riparian proprietorship prevalled in Colorado untll 1876, and that the doc- 
trine of priority of right to water by priority of appropriation thereof was 
flrst recognized and adopted In the constitution. But we thlnk the latter doc- 
trine tas existed from the date of the earliest appropriations of water withln 
the boundarles of the state. The climate is dry, and the soil, when moistened 
only by the usual rainfall, is arid and unproduetive ; exeept in a few favored 
sections, artifleal irrigation for agriculture Is an alisolute necessity. Water in 
the varions streams thus acqnlres a value unlcnown In moister climates. In- 
stead of being a mère incident to the soil, It rises, when appropriated, to the 
dignity of a distinct usufructuary estate, or right of property. It has always 
been the pollcy of the national, as well as the territorial and state govem- 
ments, to encourage the diversion and use of water in this country for agricul- 
ture; and vast expenditures of time and money bave beeu made in reclalmlng 
and fertilizlng by irrigation portions of our unproduetive territory. Houses 
hâve been built, and permanent Improvements made ; the soil has been culti- 
va ted, and thousands of acres hâve been rendered immensely valuable, with 
the understandiug that appropriations of water would be protected. Deny 
the doctrine of priority or superlority of rIght by priority of appropriaton, 
and a great part of the value of ail this property Is at once destroyed, 

"The right to water in this country, by priority of appropriation thereof, 
we think is, and has always been, the duty of the national and state govem- 
ments to proteet The right itself, and the obligation to protect it, existed 
prior to législation on the subjeet of irrigation. It is entltled to protection 
as well after patent) to a third party of the land over which the natural 
stream flows, as when such land is a part of the public domalli ; and It is im- 
material whether or not it be mentioned in the patent and expressly excluded 
from the grant. 

"The ac-t of congress protecting in patents such right In water appropriated, 
when recognized by local customs and laws, 'was rather a voluntary récogni- 
tion of a pre-exlsting right of possession, constituting a valid claim to Its 
continued use, than the establishment of a new one.' Broder v. Natoma W. 
& M. Co., 101 U. S. 274, 25 L. Ed. 790. 

"We conclude, then, that the common law doctrine giving the riparian owner 
a right to the flow of water In its natural channel upon and over his lands, eveo 
though he makes no bénéficiai use thereof, is inapplicable to Colorado. Im- 
perative necessity, unknown to the countries which gave it birth, compels the 
récognition of another doctrine in conflict therewith. And we hold that, in 
the absence of express statutes to the contrary, the flrst aypropriator of water 



CASCADE TOWN CO. V. EMPIRE WATER & POWER CO. 1015 

from a natural stream for a bénéficiai purpose has, with the qualifications 
contained in the constitution, a prior right thereto, to the exteut of such ap- 
propriation." 

Congress, as early as 1866, recognized the necessity of the abolition 
of the common law doctrine of riparian rights in the arid states. 
Speaking of the act of July 26th, 1866, the Suprême Court, in U. S. 
V. Rio Grande Irr. Co., 174 U. S. 690, 704, 19 Sup. Ct. 770, 775, 43 L. 
Ëd. 1136, said : 

"Tlie effect of this statute was to recognize, so far as the United States are 
concerned, the validity of the local custonis, hnvs and dec-iaious of courts in 
respect to the appropriation of water." 

And again, at page 703 of 174 U. S., page 775 of 19 Sup. Ct. (43 
h. Ed. 1136) : 

"Wliile this is undoubted (the rule of the conimou law as to riparian rights). 
and the rule obtains in those states in the union which Uave simply adopted 
the common law, it is also true that as to every stream within its domain 
a State may change this common-law rule and permit the appropriation of 
the flowing waters for such purposes as it deems wise." 

In Gutierres v. Albuquerque Land Co., 188 U. S. 545, 552, 23 Sup. 
Ct. 338, 341 (47 L. Ed. 588), it is said: 

"We think, in view of the législation of congress on the subject of the ap- 
pi-opriation of water on the i)ul)lic domain, particularly referred to in the 
opinion of thîs court in U. S. v. Itio Grande Irr. Co., 174 U. S. IJOO, î(H-70(j [V.) 
8up. Ct. 770, 43 L. Ed. IISOI. the objection is devoid of merit. As stated In 
the opinion just referred to, by the act of July 2(3th. 1866, 14 Stat 253, con- 
gress recognized, as respects the public domain, 'so far as the United States 
are concerned the validity of the local customs, laws and décisions of courts 
in respect to the appropriation of water.' " 

Also Clark v. Nash, 198 U. S. 361, 370, 25 Sup. Ct. 676, 679 (49 
h. Ed. 1085) : 

"The rights of a riparian owner in and to the use of the water flowing by 
his land are not the same in the arid and mountainous states of the West 
that they are in the states of the East. Thèse rights hâve been altered by 
many of the Western States, by their constitution and laws, because of the 
totally différent circumstances In whieh their inhabitants are placed, from 
those that exist in the states of tlie East, and sncli altérations bave been made 
for the very purpose of thereby contribnting to the growth and prosperity of 
those states arising from mining and the cultlvation of an otherwise valueless 
soil, by means of irrigation. This court must recognize the différence of 
cllmate and soil, which render neeessary thèse différent laws lu the States so 
situated." 

This question had direct considération by the Circuit Court of Ap- 
I>eals for this Circuit in the case of Snyder v. Colorado Gold Dredging 
Co., 181 Fed. 62, opinion in which was filed August 4th, 1910. In 
that case it is said : 

"The common law doctrine In respect of the rights of riparian proprietors 
in the waters of natural streams never has obtained iii Colorado. From the 
earliest times in that jurisdiction the local customs, laws and décisions of 
courts bave united in rejecting that doctrine and in adopting a différent one 
which regards the waters of ail natural streams as subject to appropriation 
and diversion for bénéficiai uses and treats priority of appropriation and con- 
tinued bénéficiai use as givlng the prior and superlor right. Yunker v. Nichols, 
1 Colo. 551 ; Ooffin v. I^f t Hand Ditcli Co., 6 Colo. 443, 447 ; Flatte Water 
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Co. V. Northern Colo. Irrigation Co., 12 Colo. 525, 581 [21 Tac. 711] ; Crippen 
V. ^Vhite, 28 Colo. 208 \\M Pac. 184]. In so ehoosiiig between thèse two in- 
consistent doctrines Colorado ticted witliin tlie liniits of her auïbority, first 
as a territory and theu as a state, and lier ehoice was recognized and sanc- 
tioned by congress, so far as the publie lands of tlie Uulted States were con- 
cerned." 

And again : 

"It needs only to be adrted that, by the setOed rule of décision lu the Su- 
prême Court of the United States, conveyaiices by the United States of public 
lands on non-navigable streanis and lakes, when It is not provided otherwise, 
are to be construed and hâve effect aceording to the law of the state in which 
the lands are situate, in so far as the rights and incidents of riparian propri- 
etorship are concerned. Hardin v. Jordan, 140 U. S. 370, 384, 402 [11 Sup. 
et. 808, 838, 35 L. Ed. 428] ; Hardin v. Shedd, 190 U. S. 508, 519 [23 Sup. Gt. 
085, 47 L. Ed. 1156] ; AVhitaker v. McBrlde, 197 U. S. 510 [25 Sup. Ct. 530, 
49 L. Ed. 857] ; Harrison v. Fite, 78 C. C. A. 447, 449, 148 Fed. 781, 783. Hv^re 
it is not provided otherwise, either by statute or by the patent, and, as bas 
been seen, the local law does not recognize a conveyance of the land as carry- 
Ing any right to the unappropriated waters of the stream." 

It is tlierefore believed that the patent f rom the government did not 
pass, and the. patentée did not take, riparian rights to the waters in 
question, but that said lands are, heldby the complainants subject to 
the law of appropriation of waters as established in this state. And 
inasmuch as there is no testimony showing any right to the waters of 
Cascade Creek in the complainant Jjigger, other than that of a riparian 
owner, the fînding of the Court must be against him and his case dis- 
missed, if the alleged threatened acts would constitute a valid appro- 
priation. 

2. If the défendant were permitted to impound and pipe the waters 
of Cascade Creek for the purpose of generating electricity to be sold 
by it as a commodity, as charged in the bill it was threatening to do 
and admitted in the answer and shown by the proof it intended to do, 
such acts would ;have constituted a valid appropriation of said waters 
under the constitution and laws of the state of Colorado, as they hâve 
been construed by the court of last resort in this state. Lamborn v. 
Bell, 18 Colo. 346, 32 Pac. 989, 20 L. R. A. 241; Sternberger v. Sea- 
ton M. Co., 45 Colo. 401, 102 Pac. 168. See, also, Schwab v. Beam (C. 
C.) 86 Fed. 41, 43. 

3. Does the testimony -show ari appropriation of the waters of Cas- 
cade Creek by .the complainant company or its predecessors in title, 
along the f ails as they flow through Cascade Canon ? 

The people of Colorado dedicated to the public ail unappropriated 
waters of every nàtural stream within its borders, and made them sub- 
ject to appropriation as private property. Const. of Colo. art. 16, §§ 
5 and G. . 

Section 6 reads, in part, as follows : 

"The riglit to divért the unappropriated waters of any natural stream to 
bénéficiai uses shall never be denied." 

But lieither the manner of making such appropriation nor the acts 
necessary to be'done to constitute an appropriation has been definitely 
fixed by the constitution, by the statutes or by the décisions of the 
courts. 'Nor has the term "bénéficiai uses," as used in section 6, su- 
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pra, been definitely fixed and limited in its meaning. I cannot better 
express my own views as to the meaning of that plirase, applicable to 
the facts hère, than to quote a part of the brief of the learned soliciter 
for complainant : 

"The courts hâve not defiiied. because they as yet are unable to defiiie, the 
exact boundaries of the terrltory known as 'bénéficiai use.' 

"Mr. Klnuey, in his work on Irrigation, says: 

" 'The purpose eontemplated for the use of the water may be irrij?ation for 
agricultural or horticultural purposes, niining, milling. nianufacturing, do- 
niestlc or any other purpose for whicli water Is needed to supply the natural 
and artiflcial wants of man provided it be for a bénéficiai use' (Section 150). 

"Pomeroy says (section 47) : 

" 'ïhe purpose may be niiuing, milling, manufncturing, Irrigating, agricul- 
tural, horticultural, domestic or otlierwise; but there must be some actual, 
positive, bénéficiai purpose, existing at the tinie, or eontemplated in the future, 
as tlie subject for wliieh tlie vi-ater is to be utilized.' 

"The publie healtli is a beneficiiU use, and for that purpose. among others, 
a City may condeiun streams of wator. The v.-alcr, when so obtained, may be 
used and is used in any manner tliat will promote the public heiilth; it is 
used for spriuiiliiig tlie streets, washing tlie pavements and flushing the sevï-ers. 

"Rest aud récréation is a bénéficiai use, and for that purpose water Is 
used to make Ix'autiful lawn.s, sliady avenues, attractive homes, and public 
parks vvlth fountains, lakelets and streams, and artificial scenic beauty. 

"Cities condemn water, and use water for the foregoing puriwses. No one 
questions but that public healtli, rest aud récréation is a domestic use, as well 
as a bénéficiai use. No one, we may add, questions the right to thei?e uses. 

"The law inside of a eity is not différent froni the law outslde of the city. 
In one sensé there is no commercial value to fountains and parks; they do 
not bring in a i-evenue, but they are vastly bénéficiai to the public he'alth, 
rest and récréation, and sueh tact is reeognized the world over, and there 
can be no question but that water, applied to tlieir maintenance and création 
is a 'bénéficiai use.' 

"We say that tlie création of a sumnier resort is a bénéficiai use. Is it no 
beneflt to the pulilic to spend money in making a beautiful place in nature 
visible and enjoyableV Is it not in line with public health, rtïst and récréa- 
tion? If a person takes a stream and, after imtting in water-falls, ponds, 
bridges, walls, shrubbery aud blue-igrass scd. works it into a beautiful home, 
that is a bénéficiai use. It is a benefit to the weary, ailiiig and feeble that 
they eau hâve the wild beaufies of nature placed at their couvenient disposai. 
Is a pièce of canvas valuable only for a tent-fly but wortbless as a paintiug? 
Is a block of stone beueficiaily used when put into the walls of a dam. 
and not beueficiaily used when carved into a iiiece of statiiary? Is the test 
dollars, or bas beauty of scenery, rest, récréation, health, en'i'oymeut some- 
thing to do with it? Is there no bénéficiai use except that which is mirely 
commercial? 

"It would seem tliat parks and playgrounds and bine grass are beneflts and 
Iheir uses bénéficiai although there is no profit derived from tliem ; if not. 
then the contention of the défendant corporation must b(! imiintained tbat 
nothing but moiiey-niaking schemes are bénéficiai. The world deliïhts in scenic 
beauty, but must scenic beauty disappear because it lias no appraised easli 
value? If tbis défendant corporation takes the water ont of Cascade Canon, 
it can take tbe water out of tlie Seven Falls and Cîheyenne Caiiou, and Glen 
Eyrie, and the beautiful pai'ks, and lionies and sumnier resorts of the state. 
We feel compelled to say tliat there are other bénéficiai uses of the fall of 
water tlian tlie niere production of conin!odities in comrifitition with others 
now existing. WIkîii the détendant compaiiy says the complainants are jiuttiiig 
the fall of the water to no bénéficiai use. it nieans that the complainants 
are not ruining the beautiful scenery for cash." 

It is therefore held that the maintenance of the végétation in Cas- 
cade Canon, for the purposes to which it has been devoted by the com- 
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plainant, by the flow and seepage, and mist and spray of the stream 
and its falls as it passes through the canon, is a bénéficiai use of such 
waters witHin the meaning of said section 6, art. 16 of the Constitu- 
tion, that the complainant intended to use the waters of Cascade Creek 
for that purpose, and has so used them for many years and thereby 
appropriated the same. The complainant is net required to construct 
ditches or artificial ways through which the water might be taken from 
the stream, in order that it might appropriate the same. The only in- 
dispensable requirements are that the appropriator, in order to con- 
stitute a valid appropriation, first, must intend to use the waters for 
a bénéficiai use, and second, actually apply them to a bénéficiai use. 
There is express statutory récognition of utilization of lands from nat- 
ural over-fîow as one means of appropriation, as in the flooding of 
meadows by natural over-flow without the use of any artificial means 
whatever. Rev. St. Colo. 1908, § 3165; Humphreys Co. v. Frank, 46 
Colo. 534, 105 Pac. 1093 ; Broad Run Inv. Co. v. Deuel & Snyder Imp. 
Co. (Colo.) 108 Pac. 755. 

The suprême court of this state, in considering the means necessary 
to constitute appropriation, in Thomas v. Guiraud, 6 Colo. 530, 533, 
said : 

"We do not agrée with counsel for plaintift in error In thelr position, as 
we understand it, that the appropriation of water by Guiraud in 1862 was not 
valid or permanent because he constructed no ditches. Some of the witnesses 
testify that he dld construct ditches, but it is unnecessary for «s to welgh 
the testimony and détermine the prépondérance thereof upon this question. 
If a dam or eontrlvanee of any kind will sufBee to turn water from the strenm 
and moisten the iand sought to be cultivated, it Is suffielent, thougli no dltch 
Is ueeded or constructed. Or If Iand be rendered productive by the natural 
overflow of the water thereon, without the ald of any appliances whatever, 
the cultivation of such Iand by means of the water so naturally molstenlng 
the same is a sufflcient appropriation of such water, or so much thereof as is 
reasonably necessary for such use. The true test of appropriation of water 
is the successful application thereof to the bénéficiai use designed ; and the 
method of dlvertlng or carrylng the same, or making such application, is im- 
material." 

And again, considering the same question, that court, in Larimer 
Co. R. Co. V. People ex rel., 8 Colo. 614, 616, 9 Pac. 794, 795, déclares : 

"It is claimed that when the constitution recognizes the right to appropriate 
water by diversion, it excludes the appropriation thereof in any other manner. 
Further, that the word 'divert' means to take or carry It away from the bed 
or channel of the stream ; that therefore respondent's act of utilizing a nat- 
ural réservoir in the bed of the stream, and thus storing surplus water for 
future use, not being a diversion In the sensé of the constitutional provision 
cited, is in conflict therewith. We are not prepared to concède the correct- 
ness of eounsel's position. It is our opinion that the above is not the most 
natural and reasonable vlew to adopt coucernlng the meaning of the consti- 
tution, ïhe word 'divert' must be Interpreted in connection wlth the word 
'appropriation,' and wlth other language used In the remalning sections of that 
instrument referrlng to the subject of irrigation. We tlilnk there may be a 
constitutional appropriation of water without Its being at the instant taken 
from the bed of the stream. This court has held that 'the true test of the 
appropriation of water is the successful application thereof to the bénéficiai 
use designed, and the method of dlvertlng or carrylng the same, or making 
such application, Is immaterial.' Thomas v. Guiraud, 6 Colo. 530." 
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See, also, Ft. Morgan L. & C. Co. v. South Platte Ditch Co., 18 Colo. 
1, 5, 30 Pac. 1032, 36 Am. St. Rep. 259. 

In Offield V. Ish, 21 Wash. 277, 57 Pac. 809, it is said : 

"The right to use the water is the essence of appropriation. The means 
by vvhieh it is done are incidental." 

See, also, McCall v. Porter, 42 Or. 49, 70 Pac. 820, 822. 

It therefore appears that the waters of Cascade Creek, which the 
défendant threatens to impound and carry away in pipes, has already 
been appropriated by the complainant, the Cascade Town Company, for 
bénéficiai uses and that it has a vested property right therein which the 
defendant's contemplated acts, if executed, will destroy. The com- 
plainant Company may hâve a decree as prayed, with costs. The bill 
of complainant Bigger will be dismissed, with costs to the défendant 
against him. 



In re HOLLANDER. 
(District Court, D. Maryland. October 21, 3910.) 

1. Gaknishment (§ 58*) — Bankruptct— Dividende. 

Dividends in the hands of a trustée in bankruptey are net subject to 
attachment, though the state law permits attachaient of money in the 
hands of a trustée appointed by a court of chancery, after the amount 
to be paid out by him has been deflnitely ascertained by the court and 
nothing remains for him to do but to pay the sum over to the person 
whose crédits are attaehed. 

[Ed. Note. — For other cases, see Gamishment, Dec. Dig. § 58.*] 

2. Bankeuptct (§ 360*)— Dividende— Payment. 

Where petitioner neither claimed title to nor a spécifie lien on a fund 
In the hands of a banlirupt's trustée, payable as dividends to a créditer, 
and dld not procure the appointment of a recelver, who had succeeded to 
the creditor's title, the banUruptcy court would not suspend payment of 
the dlvidend to the créditer and order payment to the petltioner. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 360.*] 

In the matter of Max I. Hollander, bankrupt. On pétition of S. 
John Lion for permission to attach in the hands of the bankrupt's trus- 
tée money belonging to a creditor of the bankrupt and payable to the 
créditer as a dividend out of the bankrupt's estate, or for an order of 
the bankruptey court directing the trustée to pay over the dividend to 
the petitioner. Denied. 

Walter C. Mylander, for petitioner. 
E. H. Young, for respondent. 

ROSE, District Judge. In this case Louisa V. Gallion is a creditor 
of the bankrupt. Her claim has been duly filed and allowed. The réf- 
érée has stated a distribution account, and she is awarded a dividend 
of $224.42. 

A pétition has been filed by S. John Lion, in which he sets forth that 
he has recovered in the circuit court of Cecil county, Md., judgment 

■For other cases see eame topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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against her for $457. 37. The pétition then allèges that, under the law 
of Maryland, he would be allowed to attach in the hands of a third 
person money due to her, and that she has no property within the 
reach of exécution, and that he is helpless unless he shall be allowed 
to proceed against such funds of the bankrupt estate now in the hands 
of the trustée as are or may become due therefrom to her. He prays 
that the trustée be directed to pay the iudgment out of the money due, 
or which may become due, by the bankrupt estate to the judgment 
debtor, and for such other and further relief as the court may think 
proper. 

Where there are two or more persons who claim to be entitled to a 
fund in the possession of the court, or who claim to hâve liens upon 
that fund, the court necessarily has jurisdiction to décide upon their 
relative claims and contentions. But where, as in this case, the peti- 
tioner neither claims title to nor spécifie lien upon the fund in ques- 
tion, and has not procured the appointment of a receiver, who has suc- 
ceeded to the creditor's title, the court cannot be asked to suspend or 
deny the right of the creditor to receive his dividend. In re Kohlsaat, 
14 Fed. Cas. 833. 

If it be clear, as above stated, that the court has no légal right to 
do what is asked, it is quite as certain that it would be very unfor- 
tunate, from a practical standpoint, if the rule of law were otherwise. 
If the spécifie relief asked in this case could be granted, every person 
who had obtàined a judgment, not only in a court of record, but before 
a justice of the peace, for any sum, however small, against any one 
who was entitled to a dividend in a bankruptcy case, could corne into 
this court to obtain payment out of such dividend. He would likely, 
in many cases, be met by claims of assignées, who would assert that 
the dividend had been assigned to tliem prior to the date of the recov- 
ery of the judgment. This court would be called upon to pass upon 
many cases of small importance, but likely to be bitterly contested, and 
over which it was never contemplated it should hâve any jurisdiction. 

It has been suggested that, under the prayer for gênerai relief, this 
court may aiithorize the petitioner tô sue out in a state court an attach- 
ment and lay the same in the hands of the trustée in bankruptcy. In 
Maryland, and in many other states, the law permits ah attachment to 
be laid in the 'hands of a trustée appointed by a court of chancery to 
bind the funds in his hands, after the amount to be paid out by him has 
been definitely ascertained by the court, and nothing remains for him 
to do but to pay the sum over to the person whose crédits are attached. 
McPherson v. Snowden, 19 Md. 197; Drake on Attachments, § 409 a; 
Groome v. Lewis, 23 Md. 153, 87 Am. Dec. 563. 

It may not be possible satisfactorily to distinguish the case of such 
a trustée from that of a trustée in bankruptcy ; but the law is well set- 
tled that 'the dividends in the hands of a trustée in bankruptcy are not 
subject to attachment. In re Cunningham, 6 Fed. Cas. 958; In re 
Chisolm, 5 Fed. Cas. 640; Gilbert v. Quimby (C. C.) 1 Fed. 111; In 
re Bridgmari, 4 Fed. Cas. 112 : Cowart v. Galdwell (Ga.) 68 S. E. 500, 
24 Am. Bankr, Rep. 546; Colby v. Coates, 6 Cush. (Mass.) 558. 
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It is probable that such attachments are net allowed, as a part oî the 
gênerai and wise policy of avoiding,, as far as may be, every oppor- 
tunity for possible conflict between a court of the state and the United 
States, and between either of thèse courts and tlie officers of the other. 

It follows that the pétition must be dismissed. 
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A. C. MeCLTIRG & CO. et al. v. DOWIE. (Circuit Court of Appeals. Sev- 
entli Circuit. June 7, 1910.) No. 1,0.52. l'etition to Review and Revise Order 
of District Court of tlie United States for tlie Nortliern District of Iliiuois. 
Jolin H. S. Lee, for appellants. Jacob Newmàn, for respondent. 

PER CURIAM. Pétition to review and revise dismissed, ou motion of re- 
spondent. 



BRAY et al. v. UNITED SïAÏI^S FIDEIJTY & GTTARANÏY CO. et al. 
(Circuit Court of Appeals, Fourlli Circuit. .Tuly 14, 1!)00.) Appeal from tlu» 
Circuit Court of the United States for tlie Nortlioru Di.'^trlct of West Virgiina. 
at Parkersburg. Decree of Circuit Court reversed, with costs, 170 Fe4l. (581t. 
96 C. C. A. 9. William M. Hall, J. A. Dupuy, and V. B. Archer, for appellants. 
B. M. Ambler, for appellees. 

PER CURIAM.', Order allowing appeal to the Suprême Court of the United 
States flled. 



CHICAGO MOTOR VEHICLE CO. v. AMERICAN OAK LEATHER CO. et 
al. (Circuit Court of Api>eals, Sevputh Circuit. .Tune 7, 1910.) No. 1,174. On 
Pétition to Review and Revise Order of District Com't of the United StatM 
for the Nortliern District of Illinois. See, .also, 141 Fed. 518, 72 C. C. A. .576. 
S. M. Meeks and B. E. McKay, for appellaut. .Jacob Newiiian, for respondeut.s. 

PER CURIAM. Pétition to review and revise dismissed. on motion of re- 
spondent. 



In re HANYAN, (Circuit Court pf Appeals, Second Circuit. Jnly 5, 1910.) 
No! 331. Appeal from the District Court of tlie United States for the Soutli- 
em Distric-t of New l'ork. In the inatter of David I. Hanyan, bankrupt. 
From an order of adjudication (180 Fed. 408), the bankrupt appeals. Affirmed. 
James .Teiikin.s, for appellant, Graham Witschief, for appellee. Before LA- 
COMBE, WARD, and NOYES, Circuit .Tudges. 

PER CURIAM. ABirmed, upon the opinion of the District Judge. 180 Fed. 
498. 



JAMES V. STONE&CO. (Circuit Court of Appe.ils, Fourth Circuit. Aupust 
13, 1910.) No. 967. Appeal from the District Court of the United States for 
the Eastem District of North Carolina, at Wilmington, in Bankruptcy. Decree 
of District Court affirmed, with costs, 181 Fed. 470. H. L. Stevens and Henry 
R. Miller, for appellant. 

PER CURIAM. Order allowing appeal to the Suprême Court of the United 
States flled. 
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H. MUBLLER MFG. CO. v. GLAUBER. (Circuit Court of Appeals, Seventh 
Circuit. May 27, 1910.) No. 1,699. On Pétition for Leave to File a Bill of 
Review. See, also, 1«9 Fed. 110. A. H. Adams, Clias. E. Pickard, and John 
L. Jaclîson, for appellant. W. Olyde Jones and Cbas. C. Linthieum, for re- 
spondent. 

PER CURIAM. Pétition for leave to file a Mil of review denied. 



KARGES et al. v. UNION PAC. R. CO. (Circuit Court of Appeals, Eiglith 
Circuit. May 16, 1910.) No. 3,320. Appeal from the Circuit Court of the 
United States for the District of Nebraska. See, also, 169 Fed. 459. A. M. 
Post, for appellants. Edson Rich, for appellee. 

PER CURIAM. Dismissed, with costs, on. motion of appellee, for f allure 
to print record and file brief. 



KAW VALJLEï DRAINAGE DIST. et al. v. UNION PAO. R. CO. et al. 
<Clrcuit Court of Appeals, Eighth Circuit Deceni'ber 21, 1909.) No. 2,865. 
Appeal from the Circuit Court of the United States for the District of Kansas. 
Keplinger & Trickett, for appellants. I. P. Dana, H. A. Scandrett, B. W. 
Seandrett, R. W. Blair, M. A. Low, 0. L. Miller, P. H. Wood, Paul E. Walker, 
and S. AV. Moore, for appellees. 

PER CURIAM. Dismissed, on motion of appellants, without costs to either 
party in this court 



KAW VALLEY DRAINAGE DIST. OF WYANDOTTE COUNTY, KAN., et 
al. V. UNION PAC. R. 00. et al. (Circuit Court of Appeals, Eighth Circuit. 
Deeenjber 21, 1909.) No. 2,785. Appeal from the Circuit Court of the United 
States for the District of Kansas. See, also, 163 Fed. 836, 90 O. C. A. 320. 
Keplinger & Trickett for appellants. C. F. Hutchings, O. L. Miller, S. W. 
Moore, Fred H. Wood, I. P. Dana, M. A. Low, Paul E. Walker, N. H. Loomis, 
R. W. Blair, and H. A. Scandrett, for appellees. 

PER CURIAM. Dismissed, on motion of appellants, without costs to either 
party in this court 



McCUE et al. v. NORTI-IWESTERN MUT. LIFE INS. CO. et al. (Circuit 
Court of Appeals, Fourth Circuit. October 29, 1909.) No. 739. In Error to 
the Circuit Court of the United States for the Western District of Virginia, 
at Lynchburg. Judgment of Circuit Court reversed, with costs, 167 Fed. 435, 
93 C. 0. A. 71. Daniel Harmon and G. B. Sinclair, for plaintiffs in error. 
William H. White and William H. White, Jr., for défendants in error. 

PER CURIAM. Writ of certiorari to the Suprême Court of the United 
States presented, and cause certlfled to the Suprême Court 



POWHATAN COAL & COKE 00. v. NORFOLK & W. RY. CO. (Circuit 
Court of Appeals, Fourth Circuit. March 5, 1910.) No. 917. Appeal froni the 
Circuit Court of the United States for the Western District of Virginia, at 
Lynchburg. Decree of Circuit Court afflrmed, with costs, 178 Fed. 266. Chap- 
man & Gillespie and A. B. Hayes, for appellant Luclan H. Cocke, John H. 
Holt Joseph I. Doran, and Théodore W. Beath, for appellee. 

PER CURIAM. Order granting appeal to the Suprême Court of the United 
States flled. 



TREDEGAR 00. v. PRITCHARD. (Circuit Court of Appeals, Fourth Cir- 
cuit July 13, 1909.) No. 914. On pétition for a writ of mandamus requiring 
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the allowance of an appeal from a decree entered In the Circuit Court of tlie 
United States for tlie Bastem District o( Virginia on Mardi 13, 1908, in case 
of tlie Seaboard Air Line Ry. Co. v. Continental Trust Co. Wyndham E. 
Meredith, for petitioner. 
PEU CURIAJl. Pétition for mandamus dismissed, ou motion of petitioner. 



WBSTFELiyr et al. v. NORTH CAROMNA MÎNING CO. (Circuit Court 
of Appeals, Fourth Circuit. June 12, 1909.) No. 74.5. Appeal from the Cir- 
cuit Court of the United States for the Western District of Xorth Caroliiia, 
at Asheville. Decree of Circuit Court reversed, with coats, 166 Fed. 700, 92 
O. C. A. 378. See, also, 177 Fed. 132, 100 C. O. A. 552. W. A. Sondiey, .Tulius 
0. Martin, Alf. S. Barnard, and D. Ralph Millard. for appcllauts. James H. 
Merrimon, Charles A. Moore, J. J. llooker, and Hannis Taylor, for ai)i)ellee. 

PER CURIAM. Order allowing appeal to the Suprême Court liled. 



WINGERT V. FIRST NAT. BANK OF HAGERSTOWN, MD., et al. (Cir- 
cuit Court of Appeals, Fourth Circuit. December 17, 1909.) No. 937 Appeal 
from the Circuit Court of the United States for the District of Maryland, at 
Baltimore. Decree of Circuit Court affirmed, with costs, 175 Fed. 739, 99 C. 
C. A. 315. H. F. Wingert and Miller Wingert, for appellant Charles A. Little 
and George R, Gaitiier, for appellees. 

PER CURIAM. Order allowing appeal to the Suprême Court of the United 
States flled. 



WRIGHT et al. v. ST. DOUIS & S. W. RY. CO. (Circuit Court of Appeals, 
Eighth Circuit. June 6, 1910.) No. 3,389. Appeal from the Circuit Court of 
the United States for the Western District of Arkansas. See, also, 175 Fed. 
S45. Henry Moore, Jr., for appellants. 

PER CURIAM. Appeal dismissed, without costs to elther party in this 
court, on motion of appellant. 
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